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RECENT  ENGLISH   CODIFICATION. 

In  August,  1878,  a  royal  commission,  the  object  of  which 
was  to  report  upon  a  criminal  code  then  before  Parliament, 
was  issued  to  Lord  Blackburn  of  the  Court  of  Appeal, 
Judge  Barry  of  the  Irish  High  Court  of  Justice,  Sir  Robert 
Lush  of  the  English  High  Court  of  Justice,  and  Sir  J. 
Fitzjames  Stephen.  Sir  J.  Stephen's  capacity  both  as  a 
philosophic  jurist  and  as  a  codifier  is  universally  recognized. 
Lord  Blackburn  is  known  to  possess  to  an  eminent  degree 
a  mastery  of  the  principles  of  law,  and  a  capacity  for  the 
lucid  expression  of  its  most  refined  distinctions.  Judge 
Barry's  selection  was  due  to  his  eminence  in  his  own  court. 
Sir  R.  Lush,  while  inferior  in  genius  to  Chief  Justice  Cock- 
burn,  with  whT>m  he  has  so  long  sat  on  the  same  bench,  is 
superior  to  that  brilliant  but  erratic  judge  in  solid  judgment 
and  in  philosophic  consistency.  From  such  a  commission, 
with  materials  so  valuable  before  it,  we  have  a  right  to  expect 
a  work  of  high  merit-;  and  the  work  produced  is,  at  all 
events,  calculated  to  exercise  a  permanent  influence  on  the 
moulding  of  the  law,  not  only  in  England  but  in  the  United 
States. 

The  first  point  to  which  the  commissioners  address  them- 
selves in  theif  preliminary  report  *  is  naturally  that  of  the 
practicability  of  an  exhaustive  codification ;  and  as  in  this 

'  This  report  was  presented  last  fall,  and  is  still  before  the  House  of  Com- 
moos. 
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respect  I  feel  compelled  to  differ  from  them,  I  give  their 
reasoning  at  length:  — 

"  It  may  be  objected  that  sect.  5  of  the  Draft  Code  constitutes 
an  exception  to  this  general  remark.  It  provides  that  for  the 
future  all  offences  shall  be  prosecuted  either  under  the  Code  or 
under  some  other  statute,  and  not  at  common  law.  The  result 
of  this  provision  would  be  to  put  an  end  to  a  power  attributed  to 
the  judges,  in  virtue  of  which  they  have  (it  has  been  said)  declared 
acts  to  be  offences  at  common  law  although  no  such  declaration 
was  ever  made  before.  And  it  is  indeed  the  withdrawal  of  this 
supposed  power  of  the  judge  to  which  the  argument  of  want  of 
elasticity  is  mainly  addressed.  It  is  worth  while  to  give  instances 
of  the  manner  in  which  at  different  times  this  doctrine  has  been 
put  forward  and  acted  upon.  Of  the  weakness  of  the  administra- 
tion of  justice  in  the  Middle  Ages,  the  impediments  opposed  to  it 
by  what  was  then  called  maintenance,  the  establishment  of  the 
Court  of  Star- Chamber  professedly  to  remedy  its  defects,  and  the 
abuses  which  led  to  the  abolition  of  that  court  in  Charles  I.'s  reign, 
it  is  unnecessary  to  speak.  It  would  seem,  however,  that  in  early 
times  the  courts  were  so  little  disposed  to  exercise  the  supposed 
power  of  declaring  new  offences  that  perjury  by  a  witness  was 
never  treated  as  an  offence  (except  under  certain  statutes  of  Henry 
VIII.  and  Elizabeth)  till  it  was  declared  to  be  one  by  the  Court 
of  Star-Chamber. 

"After  the  Restoration,  the  Court  of  King's  Bench  took  upon 
itself  some  of  the  functions  of  the  Star- Chamber.  In  the  well- 
known  case  of  Sir  Charles  Sedley,  for  instance,  who  conducted 
himself  in  public  with  gross  indecency,  the  justices  told  him  *  that 
notwithstanding  there  was  not  then  any  Star-Chamber,  yet  they 
would  have '  him  know  that  the  Court  of  King's  Bench  was  the 
cust0s  morum  of  all  the  king's  '  subjects.' '  In  the  case  of  Edmund 
Curll,  who  was  prosecuted  for  publishing  obscene  libels  in  1727, 
the  court  seems  to  have  proceeded  upon  a  similar  principle ;  and 
the  same  course  appears  also  to  have  been  taken  in  several  instances 
upon  the  prosecution  of  blasphemous  libels.  The  principle  was 
stated  in  very  wide  terms  in  discussions  upon  the  law  of  copyright, 
first  by  Mr.  Justice  Willes  (Lord  Mansfield's  colleague),  and  after- 
wards by  Lord  Chief  Baron  Pollock.     Mr.  Justice  Willes  spoke 

'  17  St.  Tr.  155. 
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of  'justice,  moral  fitness,  and  public  convenience/  which  was  then 
applied  to  a  new  subject,  make  common  law  'without  a  precedent.' ' 
Lord  Chief  Baron  Pollock,  many  years  afterward,  referring  to  this 
passage,  observed :  '  I  entirely  agree  with  the  spirit  of  this  passage, 
so  far  as  it  regards  the  repressing  what  is  a  public  evil,  and  pre- 
venting what  would  become  a  public  mischief.* '  In  the  observa- 
tions made  by  the  judges  on  a  scheme  of  codification  prepared  in 
1854,  the  same  view  was  stated.  The  following  are  the  words  of 
Mr.  Justice  Crompton  :  *  I  think  it  unadvisable  to  lose  the  advan. 
tage  of  the  power  of  applying  the  principles  of  the  common  law 
to  new  offences  and  combinations  arising  from  time  to  time,  which 
it  is  hardly  possible  that  any  codification,  however  able  and  com- 
plete, should  effectually  anticipate.'  In  Sir  William  Erie's  treatise 
on  the  law  relating  to  trades  unions  there  are  several  passages 
bearing  on  this  subject.'  Though  the  existence  of  this  power  as 
inherent  in  the  judges  has  been  asserted  by  several  high  authorities 
for  a  great  length  of  time,  we  do  not  think  that  any  attempt  would 
be  made  to  exercise  it  at  the  present  day ;  and  any  such  attempt 
would  be  received  with  great  opposition,  and  would  place  the 
bench  in  an  invidious  position. 

"  In  by-gone  ages,  when  legislation  was  scanty  and  rare,  the 
powers  referred  to  may  have  been  useful  and  even  necessary ;  but 
that  is  not  the  case  of  the  present  day.  Parliament  is  regular  in 
its  sittings  and  active  in  its  labors ;  and  if  the  protection  of  society 
requires  the  enactment  of  additional  penal  laws.  Parliament  will 
soon  supply  them.  If  Parliament  is  not  disposed  to  provide  punish- 
ments for  acts  which  are  upon  any  ground  objectionable  or 
dangerous,  the  presumption  is  that  they  belong  to  that  class  of 
misconduct  against  which  the  moral  feeling  and  good  sense  of  the 
community  are  the  best  protection.  Besides,  there  is  every  reason 
to  believe  that  the  criminal  law  is  and  for  a  considerable  time  has 
been  sufficiently  developed  to  provide  all  the  protection  for  the 
public  peace  and  for  the  property  and  persons  of  individuals  which 
they  are  likely  to  require  under  almost  any  circumstances  which  can 
be  imagined ;  and  this  is  an  additional  reason  why  its  further  devel- 
opment ought  in  our  opinion  to  be  left  in  the  hands  of  Parliament. 
If  it  should  turn  out  that  we  have  overlooked  some  common-law 
offence,  we  think  it  better  to  incur  the  risk  of  giving  a  temporary 

*  Millar  v,  Taylor,  4  Burr.  2312. 

'  Jeflferys  v,  Boosey,  4  H.  L.  Cas.  936. 

3  Sec  pp.  31-36,  47-53- 
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immynity  to  the  offender  than  to  leave  apy  one  U^ble  to  a  prose- 
<:ution  for  an  act  or  omission,  which  is  not  declared  to  be  an  offence 
by  the  Draft  Code  itself,  or  some  other  act  of  Parliament. 

"  But  whilst  we  exclude  from  the  category  of  indictable  offences 
any  culpable  act  or  omission,  not  provided  for  by  this  or  some 
other  act  of  Parliament,  there  is  another  branch  of  the  unwritten 
law  which  introduces  different  considerations,  namely,  the  prin- 
ciples which  declare  what  circumstances  amount  to  a  justifica- 
tion or  excuse  for  doing  that  which  would  be  otherwise  a  crime, 
or  at  least  would  alter  the  quality  of  the  crime.  In  the  cases  of 
ordinary  occurrence,  the  decisions  of  the  courts  and  the  opinions 
of  great  lawyers  enable  us  to  say  how  the  principles  of  law  are  to 
be  applied.  And  so  far  the  unwritten  law  may  be  digested .  with- 
out extreme  difficulty  and  with  practical  advantage,  and  so  far  also 
it  may  be  settled  and  rendered  certain. 

**  In  our  opinion,  the  principles  of  the  comn^ion  law  on  such 
subjects,  when  rightly  understood,  are  founded  on  sense  and  jus- 
.tice.  There  are  few  points  on  which  we  venture  to  suggest  altera- 
tions, which  we  shall  afterwards  state  in  detail.  At  present  we 
desire  to  state  that  in  our  opinion  it  is,  if  not  absolutely  impossible, 
at  least  not  practicable  to  foresee  all  the  combipations  of  circum- 
stances which  may  happen,  but  which  are  of  so  infrequent  occur- 
rence that  they  have  not  hitherto  been  the  subject*  of  judicial 
consideration,  although  they  might  constitute  a  justification  or 
excuse,  and  to  use  language  at  once  so  precise  and  clear  and  com- 
prehensive as  to  include  all  cases  that  ought  to  be  included,  and  not 
to  include  any  case  that  ought,  to  be  excluded.'' ' 

'  Report,  pp.  9,  lo.  The  Draft  Code  provides  that  no  act  or  opiission  not 
specified  in  it  shall  be  indictable  until  made  so  by. act  of  Parliament.  At  the  same 
time  it  leaves  definition,  excuse,  and  justification  to  be  determined  by  the  courts. 
This  was  objected  to  by  Chief  Justice  Cockburn,  in  a  late  pamphlet,  as  an  in- 
consistency. To  this  we  have  the  following  r^ply  by  Sir  J.  Stephen  in  the 
Nineteenth  Century  for  January,  1879:  **  It  appears  to  me  that  the  two  pro- 
posed enactments  stand  on  entirely  different  principles.  After  the  experience 
of  centuries,  and  with  a  Parliament  sitting  every  year  and  keenly  alive  to  all 
matters  likely,  to  endanger  the  public  interests,  we  are  surely  in  a  position  to 
say  the  power  of  declaring  new  offences  shall  henceforth  be  vested  in  Parliament 
only.  The  power  which  has  at  times  been  claimed  for  the  judges  of  declaring 
new  offences  cannot  be  useful  now,  whatever  may  have  been  its  value  in  Earlier 
times.  On  the  other  hand,  it  is  hardly  possible  to  foresee  all  the  circum. 
stances  which  might  possibly  justify  or  excuse  acts  which  might  otherwise  be 
crimes.  A  long  series  of  authorities  haye  settled  certain  rules  which  can  be 
put  into  a  distinct  and  convenient  form,  and  it  is.  of  course  desirable  to  take 
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In  opposition  to  the  conclusions  above  stated,  my  conten- 
tion is  that  at  common  law  wrongs  are  indictable  whenever 
public  policy,  to  be  determined  in  accordance  with  the  anal- 
ogies of  the  law  settled  by  prior  rulings,  requires  that  they 
should  be  redressed  by  public  as  distinguished  from  private 
suit.  I  have  endeavored  to  sustain  this  conclusion  by  au- 
thority in  the  eighth  edition  of  my  work  on  Criminal  Law, 
just  published.  At  present  I  limit  myself  to  showing  that 
in  the  report  before  us,  taken  in  connection  with  prior 
English  legislation,  we  have  abundant  evidence  to  conclude 
that   the  task  the   commissioners   undertook,  that  of  pro- 

the  opportunity  of  deciding  by  the  way  minor  points  which  an  examination  of 
the  authorities  shows  to  be  still  open.  In  this  manner  rules  can  be  laid  down 
as.  to  the  effect  of  infancy,  insanity,  compulsion,  and  ignorance  of  law,  and 
also  as  to  the  cases  in  which  force  may  lawfully  be  employed  against  the  person 
of  another ;  but  is  it  therefore  wise  or  safe  to  go  so  far  as  to  say  that  no  other 
circumstances  than  those  expressly  enumerated  shall  operate  by  way  of  excuse 
or  justification  for  what  would  otherwise  be  a  crime  7  To  do  so  would  be  to 
run  a  risk,  the  extent  of  which  it  is  difficult  to  estimate,  of  producing  a  con- 
flict between  the  Code  and  the  moral  feelings  of  the  public.  Such  a  conflict  is 
upon  all  possible  grounds  to  be  avoided.  It  would,  if  it  occurred,  do  more 
to  discredit  codification  than  any  thing  which  could  possibly  happen,  and  it 
might  cause  serious  evils  of  another  kind.  Cases  sometimes  occur  in  which 
public  opinion  is  at  once  violently  excited  and  greatly  divided,  so  that  con- 
duct is  regarded  as  criminal  or  praiseworthy  according  to  the  sympathies  of 
excited  partisans.  If  the  Code  provided  that  nothing  should  amount  to  an 
excuse  or  justification  which  was  not  within  the  express  words  of  the  Code,  it 
would  in  such  a  case  be  vain  to  allege  that  the  conduct  of  the  accused  person  was 
morally  justifiable;  that  but  for  the  Code  it  would  have  been  legally  justifiable; 
that  every  legal  analogy  was  in  its  favor;  and  that  the  omission  of  an  express 
provision  about  it  was  probably  an  oversight.  I  think  such  a  result  woul4 
be  eminently  unsatisfactory.  I  think  the  public  would  feel  that  the  allega- 
tions referred  to  ought  to  have  been  carefully  examined  and  duly  decided  upon. 
To  put  the  whole  matter  very  shortly,  the  reason  why  the  common-law  defini- 
tions of  offences  should  be  taken  away,  whilst  the  common-law  principles  as  to 
justification  and  excuse  are  kept  alive,  is  like  the  reason  why  the  benefit  of  a 
doubt  should  be  given  to  a  prisoner.  The  worst  result  that  could  arise  from 
the  abolition  of  the  common-law  offences  would  be  the  occasional  escape  of  a 
person  morally  guilty.  The  only  result  which  can  follow  from  preserving  the 
common  law  as  to  justification  and  excuse  is,  that  a  man  morally  innocent,  not 
otherwise  protected,  may  avoid  punishment.  In  the  one  case  you  remove  rusty 
spring-guns  and  man-traps  from  unfrequented  plantations;  in  the  other  you 
decline  to  issue  an  order  for  the  destruction  of  every  old-fashioned  drag  or 
life-buoy  which  may  be  found  on  the  banks  of  a  dangerous  river,  but  is  not 
in  the  inventory  of  the  Royal  Humane  Society." 
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ducing  a  complete  and  exhaustive  code  of  crime^  is  one  in 
which  from  the  nature  of  things  they  could  not  succeed ; 
and  that  we  have  to  fall  back  upon  the  common  law,  if  not 
to  determine  what  are  indictable  offences,  at  least  to  deter- 
mine what  is  the  scope  of  offences  which  a  code  may  make 
indictable. 

Some  portions  of  the  code  before  us,  in  fact,  amount  to  a 
tacit  confession  to  this  effect.  Piracy,  for  instance,  is  a  crime 
for  which  we  peculiarly  need  a  definition.  Whether  the 
transportation  of  negroes  from  a  state  of  liberty  to  a  state 
of  freedom  is  piracy  is  still  by  the  law  of  nations  an  open 
question.  That  it  is  piracy  was  affirmed  by  Judge  Story ; 
but  when  his  opinion  was  overruled  by  the  Supreme  Court 
of  the  United  States,  and  when  with  the  latter  tribunal  con- 
curred Lord  Stowell,  it  was  felt  that  the  preponderance  of 
authority  was  adverse  to  the  position.  Yet  now,  in  turning 
to  recent  German  expositors,  we  find  "  piracy  by  the  law  of 
nations"  defined  to  be  See-Raub,  or  sea-robbery ;  and  that 
this  term  is  held  broad  enough  to  include  the  robbery  or 
kidnapping  of  men.  It  is  also  a  subject  of  much  dispute 
among  writers  on  the  law  of  nations  whether  robbery  at  sea 
to  be  piracy  must  be  lucri  causa  ;  and  it  has  been  maintained 
by  authority  by  no  means  contemptible,  that  if  the  object 
of  the  aggressor  be  destruction,  and  not  gain,  then  piracy 
is  not  constituted.  That  privateering  also  is  piracy  by  the 
law  of  nations,  has  been  maintained  in  England  with  no  little 
zeal ;  and  though  the  great  current  of  opinion  goes  to  nega- 
tive this  assumption,  yet  we  can  scarcely  say  that  the  law  of 
nations  settles  a  point  as  to  which  the  great  maritime  powers 
do  not  agree.  Recollecting  how  innumerable  are  the  offences 
at  sea  of  which  English  courts  take  cognizance ;  recollect- 
ing also  the  distressing  uncertainty  as  to  what  "  piracy  by 
the  law  of  nations  "  really  is ;  recollecting  that  the  founda- 
tion on  which  the  report  rests  is  that  every  offence  is  to  have 
an  exact  and  perspicuous  definition,  and  that  without  such  a 
definition  no  offence  is  to  be  punished,  —  it  is  not  without  sur- 
prise that  we  encounter  the  following  clause  in  the  report :  — 

"  The  bill  contained  a  definition  of  *  piracy  by  the  law  of 
nations.'     We  have  thought  it  better  to  leave  this  offence 
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undefined  in  Part  VIII.,  as  no  definition  of  it  would  be  satis- 
factory which  is  not  recognized  as  such  by  other  nations ; 
.  and  after  careful  consideration  of  the  subject  we  have  not 
been  able  to  discover  a  definition  fulfilling  such  a  condition.'' 

So  "piracy  by  the  law  of  nations  "  is  left  without  a  defini- 
tion ;  and  a  code  which  is  proposed  as  furnishing  a  system 
of  complete  definitions  for  the  guidance  of  English  courts 
leaves  it  an  open  question  whether  piracy,  a  capital  offence, 
requires  the  element  of  lucri  causi  to  constitute  it ;  whether 
it  covers  the  robbery  of  men,  or  women,  or  children,  as  well  as 
the  robbery  of  ship-stores  or  of  freight ;  whether  it  is  to  be 
stretched  to  include  cases  of  freebooters  with  roving  commis- 
sions from  belligerents,  and,  if  the  latter  view  be  negatived, 
whether  insurgents,  not  recognized  as  belligerents,  are  en- 
titled to  issue  such  commissions.  These  are  very  important 
questions.  They  concern  the  interests,  not  merely  of  a  large 
number  of  British  subjects,  but  of  all  foreign  states  doing 
business  on  the  seas.  If  a  precise  codification  of  the  law, 
for  the  guidance  of  British  courts  and  the  instruction  of 
foreign  nations,  is  necessary  in  any  case,  it  is  necessary  here. 
If  there  is  a  body  of  men  capable  of  forming  such  a  defini- 
tion, the  commission  before  us  must  be  regarded  as  such  a 
body.  Yet  they  have  deliberately  abandoned,  after  an 
attempt  by  one  of  the  most  distinguished  of  their  number, 
making  the  trial,  and  this  abandonment  has  in  it  a  striking 
lesson.  It  is  this:  that  as  to  one  of  the  most  important 
branches  of  jurisprudence,  codification  is  not  practicable. 
And  this  is  a  lesson  which  our  own  legislation,  which  treats 
piracy  in  the  same  way,  unites  in  teaching. 

But  it  is  not  only  by  offences  at  sea  that  codification  is 
defied.  The  same  difficulty,  though  in  a  shape  more  subtle, 
pervades  offences  on  shore.  Of  these  homicide  is  the  one 
which  first  attracts  our  attention ;  and  to  homicide  the  com- 
missioners have  given,  as  was  proper,  peculiar  consideration, 
publishing  in  this  connection  many  valuable  observations. 
Of  the  common-law  definition  they  thus  justly  speak:  — 

"The  common-law  definition  of  murder  is,  < unlawfully  killing 
with  malice  aforethought.'     Manslaughter  may  in  effect  be  defined 
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as  unlawful  killing  '  without  malice  aforethought.'  The  objection 
to  these  definitions  is,  the  expression  'malice  aforethought'  is  mis- 
leading. This  expression,  taken  in  a  popular  sense,  would  be 
understood  to  mean  that  in  order  that  homicide  may  be  murder, 
the  act  must  be  premeditated  to  a  greater  or  less  extent,  the  jury 
having  in  each  case  to  determine  whether  such  a  degree  of  premedi- 
tation existed  as  deserved  the  name.  This  definition,  if  so  under- 
stood, would  be  obviously  too  narrow ;  as,  without  what  would 
commonly  be  called  premeditation,  homicide  might  be  committed 
which  would  involve  public  danger  and  moral  guilt  in  the  highest 
possible  degree.  Of  course  it  can  be  pointed  out  that  every  inten- 
tional act  may  be  said  to  be  done  aforethought,  for  the  intention 
must  precede  the  action.  But  even  with  this  explanation  the  ex- 
pression is  calculated  to  mislead  any  one  but  a  trained  lawyer. 
The  inaccuracy  of  the  definition  is  still  more  apparent  when  we  find 
it  laid  down  that  a  person  may  be  guilty  of  murder  who  had  no 
intention  to  kill  or  injure  the  deceased  or  any  other  person,  but 
only  to  commit  some  other  felony,  and  the  injury  to  the  individual 
was  a  pure  accident.  This  conclusion  wa3  arrived  at  by  means  of 
the  doctrine  of  constructive  or  implied  malice.  In  this  case,  as 
in  the  case  of  other  legal  fictions,  it  is  difficult  to  say  how  far  the 
doctrine  extended.  We  do  not  propose  on  the  present  occasion 
to  enter  upon  a  discussion  of  this  subject.  It  was  carefully  con- 
sidered before  a  committee  of  the  House  of  Commons  sitting  on 
a  bill  for  the  definition  of  homicide,  introduced  by  the  late  Mr. 
Russell  Gurney  in  1874.  It  was  also  considered  by  the  Commission 
on  Capital  Punishments,  which  reported  in  1866.  Each  of  these 
bodies  reported  that  the  present  condition  of  the  law  was  unsatis- 
factory, though  neither  arrived  at  a  definition  which  was  considered 
satisfactory. 

"The  present  law  may,  we  think,  be  stated  with  sufficient  exact- 
ness for  our  present  purpose  somewhat  as  follows:  Murder  is  cul- 
pable homicide  by  any  act  done  with  malice  aforethought.  Malice 
aforethought  is  a  common  name  for  all  the  following  states  of 
mind:  (a)  an  intent  preceding  the  act  to  kill  or  to  do  serious 
bodily  injury  to  the  person  killed  or  to  any  other  person;  (^) 
knowledge  that  the  act  done  is  likely  to  produce  such  conse- 
quences, whether  coupled  with  an  intention  to  produce  them  or 
not;  (r)  an  intent  to  commit  any  felony;  (^)  an  intent  to  resist 
an  officer  of  justice  in  the  execution  of  his  duty.  Whether  (r)  is 
too  broadly  stated  or  not   is  a  question  open  to  doubt,  but  Sir 
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Michael  Foster,  perhaps  the  highest  authority  on  the  subject,  says 
(p.  258) :  '  A.  shooteth  at  the  poultry  of  B.,  and  by  accident  killeth 
a  man ;  if  his  intention  was  to  steal  the  poultry,  which  must  be 
collected  from  circumstances,  it  will  be  murder  by  reason  of  that 
felonious  intent;  but  if  it  was  done  wantonly,  without  that  inten- 
tion, it  will  be  barely  manslaughter.'  It  seems  to  us  that  the  law 
upon  this  subject  ought  to  be  freed  from  the  element  of  fiction  in- 
troduced into  it  by  the  expression  'malice  aforethought,'  although 
the  principle  that  murder  may  under  certain  circumstances  be  com- 
mitted in  the  absence  of  an  actual  intention  to  cause  death  ought 
to  be  maintained.  If  a  person  intends  to  kill  and  does  kill 
another,  or  if,  without  absolutely  intending  to  kill,  he  voluntarily 
inflicts  any  bodily  injury  known  to  be  likely  to  cause  death,  being 
reckless  whether  death  ensues  or  not,  he  ought  in  our  opinion  to 
be  considered  a  murderer  if  death  ensues."  ' 

We  have,  accordingly,  murder  defined  as  follows  (the  itali- 
cizing being  mine) :  — 

"SECT.    174  —  DEFINITION   OF   MURDER. 

**  Culpable  homicide  is  murder  in  each  of  the  following  cases :  — 

"  (a.)  If  the  offender  means  to  cause  the  death  of  the  person  killed ; 

"  (^.)  If  the  offender  means  to  cause  to  the  person  killed  any 
bodily  injury  which  is  known  to  the  offender  to  be  likely  to  cause 
death,  and  if  the  offender,  whether  he  does  or  does  not  mean  to 
cause  death,  is  reckless  whether  death  ensues  or  not; 

"  (^.)  If  the  offender  means  to  cause  death  or  such  bodily  injury 
as  aforesaid  to  one  person  so  that  if  that  person  be  killed  the  offender 
would  be  guilty  of  murder,  and  by  accident  the  offender  kills  an- 
other person,  though  he  does  not  mean  to  hurt  the  person  killed; 

**(i/.)  If  the  offender  for  any  unlawful  object  does  an  act  which 
he  knows  or  ought  to  have  known  to  be  likely  to  cause  death,  and 
thereby  kills  any  person,  though  he  may  have  desired  that  his  ob- 
ject should  be  effected  without  hurting  any  one." 

"SECT.   175  —  FURTHER  (j/V)  DEFINITION   OF  MURDER. 

"  Culpable  homicide  Is  also  murder  in  eac^  of  the  following 
cases,  whether  the  offender  means  or  not  death  to  ensue,  or  knows 
or  not  that  death  is  likely  to  ensue :  — 

**(«.)  If  he  means  to  inflict  grievous  bodily  injury  for  the  pur- 

»  Report,  pp.  23,  24. 
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pose  oi  facilitating  the  commission  of  any  of  the  offences  herein* 
after  mentioned,  or  the  flight  of  the  offender  upon  the  commission 
or  attempted  commission  thereof,  and  death  ensues  from  his 
violence ; 

**(^.)  If  he  administers  any  stupefying  thing  for  either  of  the 
purposes  aforesaid,  and  death  ensues  from  the  effects  thereof; 

"  {c.)  If  he  by  any  means  wilfully  stop  the  breath  of  any  person 
for  either  of  the  purposes  aforesaid,  and  death  ensues  from  such 
stopping  of  the  breath." 

In  many  respects  this  is  a  great  amelioration  of  the  com- 
mon-law definition ;  but  even  in  matters  of  substance  I  think 
that  the  specifications  before  us  include  at  least  one  serious 
defect.  Why  should  it  be  held  murder,  as  it  is  declared  to 
be  in  clause  [d)  ot  sect.  174,  when  a  person  in  pursuit  of 
an  unlawful  object  unintentionally,  and  in  fact  against  his 
wishes,  kills  another  by  an  act  which  he  (the  ofTender) 
"  ought  to  have  known  to  be  likely  to  cause  death  "  ?  Is  it 
not  a  settled  principle  that  when  malice  is  charged  the 
charge  cannot  be  sustained  by  proof  of  negligence;  and 
that  a  death  imputable  to  an  ignorant  though  careless  use 
by  the  ofTender  of  a  dangerous  instrument  is  therefore  not 
malicious  but  negligent  homicide  ?  That  ignorance  of  the 
potency  or  probable  dangerous  efficiency  of  an  instrument 
is  to  be  treated  as  negligence  and  not  as  malice  is  a  principle 
at  the  foundation  of  penal  jurisprudence.  '^Imperitia  culpae 
adnumeratury  ''Lata  culpa  est  nimia  negligentia,  —  i.e.,  non 
intelligere  quod  omnes  intelligunt"  Coal-oil  is  unquestion- 
ably a  dangerous  agent;  and  there  are  certain  kinds  of  coal- 
oil  sold,  by  reckless  dealers,  which  cannot  be  safely  carried 
about  in  exposed  places  in  strong  winds.  That  this  is  the 
case  we  may  truly  say  every  one  who  uses  coal-oil  ought  to 
know ;  and  on  this  assumption  persons  using  such  oil  impru- 
dently, thereby  inflicting  damage  on  the  property  of  another, 
have  frequently  been  held  liable  in  civil  suits.  But  a  case 
would  be  driven  out  of  court  which  charged  negligence  of 
this  class  as  malice ;  and  it  is  hard  to  understand  why,  on 
principle,  the  fact  that  the  oflFender  was  at  the  time  engaged 
in  an  unlawful  act  should  turn  negligence  into  malice,  so  as 
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to  make  an  incidental  homicide  murder.  A  tramp,  for 
instance,  lights  a  lamp  filled  with  burning-fluid,  which  he 
finds  in  the  comer  of  a  barn,  for  the  purpose  of  searching 
for  eggs.  He  upsets  the  lamp,  and  the  stable  is  thereby- 
fired,  and  death  follows.  He  is  without  doubt  guilty  of  an 
attempt  to  steal  eggs ;  but,  with  as  little  doubt,  the  homicide 
imputable  to  him  is  not  malicious,  but  negligent.  The  death 
that  followed  from  his  unlawful  act  was  in  no  sense  contem- 
plated by  him,  and  was  an  offence  utterly  different  from  that 
he  really  contemplated.  Intending  to  steal  an  egg  and 
intending  to  assassinate  are  so  utterly  separate,  both  as  to 
heinousness  and  as  to  object,  that  were  it  not  for  the  high 
authority  before  us  I  should  say  that  it  is  absurd  to  couple 
them  together  as  intents  which,  when  tacked  to  a  negligent 
collateral  homicide,  make  that  act  murder. 

I  am  sorry  to  have  to  dwell  upon  this  exception,  because 
(i)  it  is  the  single  material  blot  on  what  I  consider  a  fair 
though  somewhat  unduly  verbose  definition  of  homicide; 
and  because  (2)  my  object  here  is  not  to  point  out  the  few 
material  defects  in  a  code  that  contains  many  valuable 
features,  but  to  argue  that  the  code  itself  shows  that,  how- 
ever excellent  it  may  be  as  a  foundation  for  judicial  exposi- 
tion, it  must  be  regarded,  not  as  taking  the  place  of  the 
common  law  and  as  affording  a  complete  summary  of  all 
indictable  offences,  but  as  simply  determining  a  series  of 
questions  which  in  the  common  law  remain  open.  That  this 
is  all  that  it  does,  and  that,  so  far  from  getting  rid  of  the 
common  law,  it  creates  new  and  vast  provinces,  heretofore 
non-existent,  for  adjudication  on  common-law  principles,  I 
now  propose  to  show. 

Milton  tells  us  of  an  "  anarch  old,"  who  — 

"By  decision  more  embroiled  the  fray." 

In  spheres  very  different  from  that  of  which  Milton  wrote 
the  same  result  takes  place;  and  in  fact  this  is  a  logical 
necessity.  There  is  no  definition  that  does  not  require 
a  series  of  subdefinitions ;    and  if  these  subdefinitions  are 
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settled  by  statute,  each  subdefinition  will  have  to  be  sub- 
defined,  the  number  of  questions  opened  multiplying  with 
each  new  definition.  So  far,  therefore,  from  a  code  being 
the  extinguisher  of  common-law  adjudication,  it  is  the  vivi- 
fier  of  common-law  adjudication.  It  opens  multitudes  of 
common-law  issues  where  it  closes  one.  It  is  like  the 
water-works  attached  to  a  stream  for  the  purpose  of  turning 
its  current  into  a  city.  The  stream  in  its  old  channel  is 
dammed  up.  There  it  no  longer  flows,  unless  through  leaks 
which  require  new  and  independent  action  to  repress.  But 
it  is  turned  into  myriads  of  new  channels,  each  calling  for 
the  greatest  nicety  in  construction,  in  limitation,  and  re- 
straint. That  this  will  be  the  case  with  the  code  before  us, 
as  it  has  been  with  all  other  codes,  secular  and  sacred,  will 
be  soon  seen. 

The  first  point  to  be  noticed  of  formal  (as  distinguished 
from  material)  criticism,  among  the  several  that  I  have  itali- 
cised in  the  clause  just  quoted,  is  that  which  makes  it 
murder  to  ''cause  the  death  "  of  the  perspn  killed.  "Cause  " 
is  undoubtedly  used  in  other  statutes,  and  in  connection 
with  such  statutes  it  has  received  a  definite  construction. 
But  it  has  never  been  used  in  statutes  defining  homicide; 
and  when  the  question  comes  up  what  "  causing  homicide  " 
is,  we  have  opened  to  us  a  series  of  most  difficult  issues.  It 
is  easy  to  see  how  the  introduction  of  this  single  phrase 
may  lead  to  litigations  not  only  numerous  but  intricate.  Is 
there  such  a  thing  as  "nervous  causation,"  as  Sir  J.  Stephen 
seems  to  intimate  in  his  comments,  in  his  Digest  of  Criminal 
Law,  on  the  discussion  of  that  topic  in  my  work  on  Homi- 
cide ?  *  Are  we  to  go  so  far  as  to  hold,  with  the  Supreme 
Court  of  Massachusetts,  that  a  person  who  shoots  a  gun  with 
the  intention  of  alarming  a  nervous  person  is  indictable  for 
injuries  to  such  person  consequent  on  such  alarm?*  Are  we 
to  hold,  with  an  authoritative  English  judge,  that  to  frighten 
a  child  so  that  it  jumps  from  its  nurse's  arms,  the  object  hav- 

*  Steph.  Dig.,  art  219.  ■  The  Commonwealth  v.  Wing,  9  Pick.  I. 
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ing  been  only  to  assault  the  nurse,  makes  the  party  produc- 
ing the  fright  responsible  for  the  child's  subsequent  death  ? ' 
Are  we,  on  the  one  side,  to  limit  this  kind  of  causation  to  cases 
in  which  death  follows  from  an  injury  self- inflicted  by  a  party 
trying  to  escape  from  a  dangerous  attack  ?  Or,  on  the  other 
side,  are  we  to  expand  it  so  as  to  include  all  cases  in  which 
death  follows  from  nervous  prostration  or  terror  produced  by 
another's  acts  ?  Between  these  two  lines  of  cases  there  are 
almost  innumerable  questions  likely  to  be  provoked  by  the 
introduction  of  the  word  **  cause."  At  common  law  these 
cases  are  now  virtually  determined.  But  we  are  now  no 
longer  dealing  with  the  common  law,  nor  are  we  dealing 
with  the  term  "  cause  "  in  connection  with  material  effects, 
such  as  coining.  We  are  dealing  with  causation  in  its 
largest  and  most  abstruse  and  mysterious  sense.  What 
"causes"  death?  Where,  under  a  statute  that  makes  him 
who  "  causes "  death  indictable,  will  we  draw  the  line  be- 
tween physical  and  nervous  or  moral  causation?  And  how 
can  we  do  otherwise  than  conclude  that,  instead  of  closing 
litigation  in  this  relation  by  an  exhaustive  and  complete 
definition,  we  are  opening  to  litigation  a  new  area  of  almost 
boundless  extent  ? 

The  next  point  to  be  noticed  is  that  italicized  under 
clause  (*).  When  a  bodily  injury  "is  known  to  the  offender 
as  likely  to  cause  death,"  then  the  inflicting  of  this  in- 
jury, when  fatal,  is  murder,  when  the  defendant  is  "reckless 
whether  death  ensues  or  not."  At  common  law,  when  the 
intent  is  to  inflict  grievous  bodily  harm,  and  death  follows, 
the  oflfence  is  murder,  and  under  our  American  statutes  it  is 
usually  murder  in  the  second  degree.  What  intent  is,  we 
have  numerous  adjudications  to  determine;  and  the  result 
to  which  we  are  thus  led  is,  that  when  from  all  the  facts  of 
the  case  it  is  to  be  inferred  beyond  reasonable  doubt  that 
the  offender  intended  the  guilty  act,  then  such  intent  is  to 
be  imputed  to  him.     But  not  even  the  most  adventurous  of 

*  Rex  V.  Towers,  13  Cox  C.  C.  530. 
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our  legislatures  has  undertaken  to  make  guilt  of  murder 
dependent  by  statute  upon  whether  the  offender  "knew" 
that  a  particular  injury  was  likely  to  cause  death.  Undoubt- 
edly we  have  a  great  many  rulings  as  to  the  inferences  to 
be  drawn  from  the  use  of  deadly  weapons.  Not  only  will 
these  rulings  be  multiplied  under  the  clause  before  us,  but 
we  are  summoned  to  inspect  in  advance  myriads  of  others 
which  so  broad  an  inculpatory  term  is  likely  to  evoke.  And 
it  should  be  observed  that  the  test  is  no  longer  objective, 
but  is  subjective.  It  is  no  longer  "is  the  instrument  one 
from  which  knowledge  is  to  be  inferred,"  but  "  is  the  offender 
one  to  whom  knowledge  is  to  be  imputed."  Very  interest- 
ing and  subtle  questions  no  doubt  will  arise  on  such  an 
issue,  the  jury  in  such  cases  being  bound  to  take  up  the 
question  of  the  defendant's  peculiar  capacity  for  knowing 
certain  effects.  I  think  this  is  an  improvement  on  the  old 
law,  if  the  old  law  is  to  be  understood  as  holding  that  in 
determining  scienter  we  are  to  be  guided  only  by  our  con- 
clusions from  the  nature  of  the  instrument  used.  But  I 
do  not  .think  that  thus  inserting  the  term  "  known  to  the 
offender  "  is  a  codification  of  the  law.  It  is  no  codification, 
for  instead  of  settling,  it  opens  litigation.  It  introduces 
into  the  common  law  a  new  qualification  the  scientific  state- 
ment of  which  would  require  a  treatise  on  comparative 
psychology. 

The  same  criticism  may  be  applied  to  the  "use  of  the  term 
"  facilitating  "  as  italicized  in  a  following  clause.  "  Facili- 
tating" is  not  a  term  of  art;  and  though  Lord  Bacon,  in 
one  of  those  sad  passages  in  which  he  seems  to  describe  his 
own  weakness,  tells  us  that  "  facility  is  worse  than  bribery," 
I  am  not  aware  that  the  word  "  facile,"  or  any  of  its  various 
combinations,  has  been  subject  to  definite  judicial  exposition. 
To  introduce  it  here  as  a  limitation,  is  confounding  limita- 
tion with  indefinite  expansion.  The  same  objection  may  be 
made  to  it  as  is  made  to  Lord  Beaconsfield's  "scientific 
frontier,"  —  that  it  is  no  boundary,  nor  is  it  a  line  of  inclu- 
sion or  exclusion,  but  that  it  is  a  sweeping  down  of  boun- 
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dary,  and  the  opening  of  an  indefinite  area  of  dispute.  What 
is  "facilitating"  an  offence?  Our  own  statutes,  in  making  it 
murder  to  kill  another  when  in  the  "  perpetration  or  attempt 
to  perpetrate  "  certain  crimes,  use  terms  which  have  a  definite 
legal  meaning.  But  here  we  have  a  term  without  a  definite 
legal  meaning,  and  which  is  so  indefinite,  and  involves  so 
many  doubtful  questions  of  responsibility,  that  it  will  require 
multitudes  of  rulings  to  give  it  any  thing  like  a  fixed  con- 
sbtent  interpretation.  I  do  not  say  that  it  is  not  proper  to 
enlarge  the  sphere  of  legal  responsibility  by  introducing  a 
term  more  comprehensive  than  that  of  the  common-law 
"accessaryship,"  or  than  the  statutory  "  attempt,"  but  I  do  say 
that  this  is  not  codification.  It  is  the  establishing  of  a  new 
line  of  offences,  which  will  require  a  new  line  of  decisions 
for  their  exposition.  The  introduction  of  the  term  does  not 
settle,  but  unsettles. 

If  the  same  criticism  is  not  applicable  to  the  sections  in 
which  the  commissioners  define  insanity,  those  sections  at 
least  go  to  show  that  on  this  as  well  as  on  the  foregoing 
branches  of  responsibility  there  can  be  no  exhaustive  codi- 
fication. Of  this  particular  portion  of  their  work  the  com- 
missioners thus  speak :  — 

"  Sect.  22,  which  relates  to  insanity,  expresses  the  existing  law. 
7^  obscurity  which  hangs  over  the  subject  cannot  be  altogether 
dispelled  until  our  existing  ignorance  as  to  the  nature  of  the  will 
and  mind,  the  nature  of  the  organs  by  which  they  operate,  the  man- 
ner and  degree  in  which  those  operations  are  interfered  with  by 
disease,  and  the  nature  of  the  diseases  which  interfere  with  them,  is 
greatly  diminished.  The  framing  of  the  definition  has  caused  us 
much  labor  and  anxiety;  and  though  we  cannot  deem  the  defini- 
tion to  be  altogether  satisfactory,  we  consider  it  as  satisfactory  as 
the  nature  of  the  subject  admits,  of.  Much  latitude  must,  in  any 
case,  be  left  to  the  tribunal  which  has  to  apply  the  law  to  the  facts 
in  each  particular  case.  The  principal  substantial  difference  be- 
tween sect.  22  of  the  Draft  Code  and  the  corresponding  section 
of  the  bill  is  that  the  latter  recognizes  as  excuse  the  existence  of 
an  impulse  to  commit  a  crime,  so  violent  that  the  offender  would 
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not  be  prevented  from  doing  the  act  by  knowing  that  the  greatest 
punishment  permitted  by  law  for  the  ofTence  would  be  instantly 
inflicted,  the  theory  being  that  it  is  useless  to  threaten  one  over 
whom  by  the  supposition  threats  can  exercise  no  influence.  This 
provision  of  the  bill  assumes  that  the  accused  would  not  be  pro- 
tected by  the  preceding  part  of  the  section,  and  therefore  that 
he  was,  at  the  time  he  did  the  act,  capable  of  appreciating  its 
nature  and  quality,  and.  knew  that  what  he  was  doing  was  wrong. 
The  test  proposed  for  distinguishing  between  such  a  state  of  mind 
and  a  criminal  motive,  the  offspring  of  revenge,  hatred,  or  un- 
governed  passion,  appears  to  us,  on  the  whole,  not  to  be  practicable 
or  safe,  and  we  are  unable  to  suggest  one  which  would  satisfy  these 
requisites  and  obviate  the  risk  of  a  jury  being  misled  by  consider- 
ations of  so  metaphysical  a  character.  It  must  be  borne  in  mind 
that  although  insanity  is  a  defence  which  is  applicable  to  any 
criminal  charge,  it  is  most  frequently  put  forward  in  trials  for 
murder ;  and  for  this  offence  the  law,  and  we  think  wisely,  awards, 
upon  conviction,  a  fixed  punishment,  which  the  judge  has  no  power 
to  mitigate.  In  the  case  of  any  other  offence,  if  it  should  appear 
that  the  offender  was  afflicted  with  some  unsoundness  of  mind,  but 
not  to  such  a  degree  as  to  render  him  irresponsible, —  in  other 
words,  where  the  criminal  element  predominates,  though  mixed  in 
a  greater  or  less  degree  with  the  insane  element,  —  the  judge  can 
apportion  the  punishment  to  the  degree  of  criminality,  making 
allowance  for  the  weakened  or  disordered  intellect.  But  in  a  case 
of  murder  this  can  only  be  done  by  an  appeal  to  the  executive ;  and 
we  are  of  opinion  that  this  difficulty  cannot  be  successfully  avoided 
by  any  definition  of  insanity  which  would  be  both  safe  and  prac- 
ticable, and  that  many  cases  must  occur  which  cannot  be  satisfac- 
torily dealt  with  otherwise  than  by  such  an  appeal." 

Of  the  logical  axiom  already  noticed,  that  every  new  speci- 
fication involves  a  new  differentiation,  and  that  by  definition 
points  of  litigation,  instead  of  being  suppressed,  are  multi- 
plied, we  could  have  no  more  striking  illustration  than  the 
passage  italicized  above.  No  "  anarch  old  *'  could  by  deci- 
sion more  "  embroil  the  fray  '*  than  do  the  commissioners, 

*  Report,  pp.  17,  18. 


Digitized  by 


Google 


RECENT   ENGLISH   CODIFICATION.  1/ 

and  this  wisely  and  necessarily,  in  the  exposition  we  quote. 
Undoubtedly  it  is  not  a  scientific  thing  to  tell  a  jury  that 
whether  an  impulse  is  irresistible  depends  upon  whether  the 
person  "impelled"  is  "insane,"  and  that  whether  he  is 
insane  is  a  question  of  fact.  Undoubtedly  the  time  may 
come  when  we  may  have  to  go  further,  and,  in  inquiring 
whether  an  offender  is. insane,  consider  the  "nature  of  the 
will,"  "the  nature  of  the  mind,"  "the  nature  of  the  organs 
on  which  they  operate,"  and  the  effect  of  "disease"  on 
"mind"  and  "will."  At  present,  however,  we  must  hold 
that  to  establish  an  exhaustive  code  would  require  a  deter- 
mination of  each  of  these  questions ;  but  that  as  it  is  not 
within  the  present  limits  of  our  faculties  to  determine  these 
questions,  we  cannot,  therefore,  now  have  on  these  questions 
an  exhaustive  code.  And  since  we  cannot  now  have  such 
a  code,  we  have  to  fall  back  on  what  the  commissioners 
here  give  us,  —  a  series  of  propositions  purely  regulative. 
These  propositions  are  a  reproduction,  with  one  exception, 
of  Sir  J.  Stephen's  definitiojns  given  in  his  Digest;  just  as  Sir 
J.  Stephen,  in  his  Digest  and  in  his  proposed  bill,  gave  a 
reproduction  of  the  common  law,  engrafting  on  it  the  addi- 
tion which  the  commissioners  have  stricken  out.  This  addi- 
tion is,  that  when  an  insane  person  acts  under  what  the  jury 
find  to  be  an  irresistible  impulse,  he  is  to  be  acquitted 
of  the  malicious  act,  under  the  statutes,  but  to  be  found 
specifically  to  be  a  dangerous  lunatic,  and  as  such  to  be 
confined.  In  the  recognition  of  this  phase  of  insanity  the 
prevalent  American  judicial  opinion  coincides  with  the  con- 
clusion of  Sir  J.  Stephen ;  and  such  appears  to  be  the  better 
view,  notwithstanding  the  objections  expressed  by  the  com- 
missioners in  the  passage  above  quoted. 

I  trust  that  the  criticisms  I  have  just  ventured  will  not  be 
regarded  as  springing  from  a  low  estimate  of  the  work  done 
by  the  commissioners.  Of  this  work  I  have  a  very  high 
estimate ;  and  the  defects  which  have  just  been  noticed  are 
defects  more  or  less  incident  to  all  codification.  Wherever 
there  is  codification,  it  may  be  repeated,  there  must  be  exact 
definition ;  wherever  there  is  exact  definition  there  must  be 
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new  differentiation;  wherever  there  lis  new  differentiation 
there  is  a  ne>^  field  of  controversy.  On  the  other  hand,  there 
are  two  striking  advantages  in  codification,  —  advantages  so 
marked  that  they  far  more  than  counterbalance  the  defects  I 
have  just  noticed.  These  advantages  are  (i)  the  removal  from 
the  statute-book,  as  well  as  from  the  common  law,  of  obsolete 
and  vexatious  provisions ;  and  (2)  the  systematization  of  all 
other  provisions  on  a  common  principle  and  in  a  common  style. 
Of  the  first  of  these  reforms  we  have  several  signal  illus- 
trations in  the  code  before  us.  The  first  is  the  obliteration 
of  the  distinction  between  felonies  and  misdemeanors.  As 
to  this  the  commissioners  thus  speak :  — 

"The  distinction  between  felony  and  misdemeanor  was  in  early 
times  nearly,  though  not  absolutely,  identical  with  the  distinction 
between  crimes  punishable  with  death  and  crimes  not  so  punishable. 
For  a  long  time  past  this  has  ceased  to  be  the  case.  Most  felonies 
are  no  longer  punishable  with  death ;  and  many  misdemeanors  are 
now  punishable  more  severely  than  many  felonies.  The  great 
changes  which  have  taken  place  in  our  criminal  law  have  made  the 
distinction  nearly  if  not  altogether  unmeaning.  It  is  impossible 
to  say  on  what  principle  embezzlement  should  be  a  felony,  and  the 
fraudulent  appropriation  of  money  by  an  agent,  or  the  obtaining 
of  goods  by  false  pretences,  a  misdemeanor ;  why  bigamy  should  be 
a  felony,  and  perjury  a  misdemeanor ;  why  child-stealing  should 
be  a  felony,  and  abduction  a  misdemeanor.  The  result  of  this 
arbitrary  classification  is  that  the  right  to  be  bailed,  the  liability 
to  be  arrested  without  warrant,  and  (to  a  certain  extent)  the  right 
of  the  court  to  order  the  payment  of  the  costs  of  prosecutions 
vary  in  a  manner  equally  arbitrary  and  unreasonable.  Moreover 
the  old  distinction  still  regulates  the  mode  of  trial.  The  person 
accused  of  felony  has  a  right  of  peremptory  challenge ;  the  person 
accused  oft  misdemeanor  has  in  England  no  such  right.  The  jury 
in  cases  of  felony,  however  trifling  it  may  be,  must  be  kept  together 
till  they  give  their  verdict ;  in  cases  of  misdemeanor,  however  serious, 
they  may  be  allowed  to  separate.  We  believe  that  crimes  vary  so 
greatly  in  their  characteristics  that  it  is  practically  impossible  to 
suggest  any  principle  of  general  classification  to  be  substituted  for 
that  of  the  old  distinction  of  felony  and  misdemeanor.  The  ques- 
tion whether  a  person  accused  of  an  offence  should  be  entitled 
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or  not  to  be  bailed  as  of  right,  and  should  be  liable  or  not  to 
summary  arrest,  can  be  more  conveniently  determined  in  reference 
to  each  particular  offence  than  in  reference  to  any  classification 
which  occurs  to  us.  We  have  therefore  specified  in  respect  of 
each  offence  whether  the  accused  is  to  be  entitled  to  bail  or  not ; 
and  as  regards  the  right  of  challenging  jurors  we  propose  that 
the  number  of  challenges  to  be  allowed  shall  be  proportioned  to 
the  possible  severity  of  the  punishment  which  might  follow  on 
conviction.  We  have  also  provided  for  the  jury  being  allowed  to 
separate  during  the  tria4  of  all  but  capital  cases.  The  bill  pro- 
vided for  the  abolition  of  the  distinction  between  felony  and 
misdemeanor,  by  laying  down  a  general  rule  making  the  liability 
to  arrest  and  the  right  to  bail  dependent  on  the  maximum  punish- 
ment to  which  the  offender  would  be  exposed  on  conviction  ;  but 
this  we  do  not  regard  as  satisfactory.  With  regard  to  challenges,  its 
provisions  were  not  very  different  from  those  of  the  Draft  Code."' 

This  is  an  important  change ;  but  it  is  a  change  that  can 
only  be  effected  by  a  code.  Illogical  as  the  distinction  is,  it 
is  one  that  has  extended  to  almost  every  branch  of  criminal 
procedure.  Besides  the  points  mentioned  by  the  commis- 
sioners, we  have  at  common  law,  as  held  in  many  of  our 
States,  the  following :  — 

(i.)  Whenever  it  turns  out  on  trial  of  a  misdemeanor  that 
a  felony  has  been  committed,  to  which  the  misdemeanor  is 
incident,  then  there  must  be  an  acquittal  of  the  misdemeanor. 
Hence  we  have  the  absurd  conclusion,  once  actually  acted 
on  in  England,  that  if  it  is  doubtful,  on  the  trial  of  the  mis- 
demeanor, whether  the  offence  is  not  a  felony,  then  there 
must  be  an  acquittal  of  the  misdemeanor,  and  that  if,  when 
the  offender  is  subsequently  indicted  for  the  felony,  it  is 
doubtful  whether  the  offence  is  not  a  misdemeanor,  then  he 
must  be  acquitted  of  the  felony ;  and  hence,  although  he  is 
clearly  guilty  of  the  offence,  he  is  not  to  be  convicted  of  it, 
because  it  is  doubtful  whether  the  offence  is  technically  a 
felony  or  a  misdemeanor. 

(2.)  A  peace  officer  may  arrest  for  a  past  felony,  but  not, 
ordinarily,  for  a  past  misdemeanor ;  and  there  may  be  a  hue 

*  Report,  p.  15. 
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and  cry,  and  a  pursuit  organized,  to  arrest  one  guilty  of  a 
felony,  but  not  one  guilty  of  a  misdemeanor. 

(3.)  In  some  States  felonies' are  "infamous; "  not  misde- 
meanors. 

(4.)  In  some  States  there  can  be  informations  (as  distin- 
guished from  indictments)  for  misdemeanors,  but  not  for 
felonies. 

(5.)  In  some  States  convictions  for  felonies  disfranchise; 
but  not  convictions  for  misdemeanors. 

(6.)  Counts  for  felonies  in  some  States,  cannot,  in  obe- 
dience to  the  old  common-law  rule,  be  joined  with  counts 
for  misdemeanors,  though  the  cases  where  this  absurd 
limitation  is  pressed  are  now  rare. 

It  will  be  seen,  therefore,  that  the  distinction  between 
felonies  and  misdemeanors  cannot  be  got  rid  of  by  a  single 
exceptional  statute.  The  passage  of  suqh  a  statute  would 
throw  into  hopeless  chaos  some  of  the  most  important 
branches  of  the  law  of  procedure.  The  only  course  is  to 
work  the  change  into  a  systematic  code. 

Another  important  principle  asserted  by  the  commissioners 
is  one  for  which  I  once  argued  at  length  in  the  pages  of  the 
Southern  Law  Review,  namely,  that  proof  of  guilty  knowl- 
edge is  not  necessary  in  cases  of  offences  which  are  made  by 
statute  indictable  irrespective  of  such  knowledge ;  and  that 
in  such  cases  it  is  no  defence  that  the  defendant  honestly 
believed  that  what  he  did  was  right,  or  honestly  though 
wrongfully  believed  in  facts  which  if  true  would  have  made 
what  he  did  excusable.  It  is  no  defence,  for  instance,  to  an 
indictment  for  voting  twice,  when  the  statute  makes  voting 
twice  indictable,  that  the  defendant  believed  that  he  had  a 
right  to  vote  twice.  It  is  no  defence  to  an  indictment 
for  selling  an  intoxicating  drink  that  the  defendant  be- 
lieved that  the  drink  he  sold  was  not  intoxicating.  It  is 
no  defence  to  an  indictment  against  a  Mormon  for  lasciv- 
ious cohabitation  that  he  believed  that  the  sexual  relations 
forming  the  basis  of  the  offence  were  lawful  marriages.  It 
is  no  defence  to  an  indictment  under  the  act  of  Congress, 
for  overloading  a  steamboat,  that  the  defendant  honestly  be- 
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lieved  that  the  steamboat  was  not  overloaded.  The  authorities 
for  these  positions  I  do  not  cite  here,  as  they  are  cited  at  large 
in  the  eighth  edition  of  my  work  on  Criminal  Law ;  but  I  do 
cite  here  the  conclusions  of  the  commissioners  on  the  ques- 
tion of  ignorance  as  a  defence  to  bigamy,  —  a  question  as  to 
which  there  has  been  some  vacillation  in  the  English  courts. 
On  this  point  the  commissioners  thus  speak :  — 

"The  existing  statute  as  to  bigamy  is  so  worded  as  to  have  given 
rise  to  a  difference  of  judicial  opinion  as  to  whether  it  does  or 
does  not,  from  motives  of  policy,  make  it  a  crime  to  marry  again 
during  the  life  of  the  husband  or  wife,  though  in  the  bond  fide  and 
reasonable  belief  that  the  first  husband  or  wife  was  dead,  unless 
seven  years  had  elapsed  since  he  or  she  was  last  heard  of.  We 
have  thought  it  important  that  the  law  should  be  certain,  and  have 
accordingly  framed  the  clause  so  as  to  leave  no  doubt  what  the 
law  would  be.  In  doing  so  we  have  adopted  the  construction 
which  has  been  more  generally  put  on  the  existing  statute.  No 
doubt  the  conviction  of  a  man  marrying  again  within  the  seven 
years,  under  the  honest  belief  that  his  wife  was  dead,  may  be 
regarded  as  a  hard  case  ;  but  the  hardship  may  at  present  be  miti- 
gated by  the  infliction  of  a  nominal  punishment,  and  will  be 
capable  of  still  further  mitigation  if  sect.  13  of  the  Draft  Code  be- 
comes law.  Oa  the  other  hand,  care  must  be  taken  not  to  give  en- 
couragement to  bigamous  marriages  by  relaxing  the  rule  that  a  man 
marrying  within  the  prescribed  seven  years  does  so  at  his  peril.*" 

Still  more  important  is  the  final  sweeping  away  of  the  old 
common-law  definition  of  larceny,  and  the  enactment  in  its 
place  of  the  Roman  law  of  theft.  Theft,  in  the  Draft  Code, 
is  thus  defined: — 

**  Theft,  or  stealing,  is  the  act  of  fraudulently  and  without  color  of 
right  taking,  or  fraudulently  and  without  color  of  right  converting 
to  the  use  of  any  person,  any  thing  capable  of  being  stolen,  with 
intent  to  deprive  the  owner  permanently  thereof,  or  to  deprive  any 
person  having  any  special  property  or  interest  therein  permanently 
of  such  property  or  interest. 

"  Every  one  commits  theft  who  fraudulently  and  without  color 
of  right  takes  or  converts  any  thing  capable  of  being  stolen,  with 

'  Report,  p.  25. 
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intent  to  pledge  the  same  or  deposit  it  as  security,  or  to  part  with  it 
under  a  condition  as  to  its  return  which  he  liiay  be  unable  to  per- 
form ;  or  to  deal  otherwise  with  it  in  such  a  manner  that  it  cannot 
be  restored  in  the  condition  in  which  it  was  at  the  time  of  such 
taking  and  conversion;  or  who,  being  in  lawful  possession  of  any 
such  thing,  fraudulently  and  without  color  of  right  pledges,  de- 
posits, parts  with,  or  otherwise  deals  with  it  as  aforesaid. 

**The  taking  or  conversion  may  be  deemed  fraudulent  although 
effected  without  secrecy  or  attempt  at  concealment.  Provided 
that  no  factor  or  agent  shall  be  guilty  of  thefr  by  pledging  or  giv- 
ing a  lien  on  any  goods,  or  document  of  title  to  goods,  intrusted 
to  him  for  the  purpose  of  sale  or  otherwise,  for  any  sum  of  money 
not  greater  than  the  amount  due  to  him  from  his  principal  at  the 
time  of  pledging  or  giving  a  lien  on  the  same,  together  with  the 
amount  of  any  bill  of  exchange  accepted  by  him  for  or  on  account 
of  his  principal. 

**It  is  immaterial  in  all  cases  whether  the  thing  converted  was 
taken  by  the  thief  for  the  purpose  of  the  conversion,  or  whether 
it  was  at  the  time  of  the  conversion  in  the  lawful  possession  of  the 
thief.  Provided  that  if  any  servant  contrary  to  the  orders  of  his 
master  takes  from  his  possession  any  food  for  the  purpose  of  giving 
the  same,  or  having  the  same  given,  to  any  horse  or  other  animal 
belonging  to  or  in  the  possession  of  his  master,  the  servant  so  offend- 
ing shall  not  by  reason  thereof  be  deemed  guilty  of  theft. 

*' Theft  is  committed  when  the  offender  moves  the  thing,  or 
causes  it  to  move  or  to  be  m6ved,  with  intent  to  steal  it. 

"  Theft  is  committed  when  the  offender  cuts,  rips,  or  otherwise 
begins  to  cause  to  be  movable  any  thing  forming  part  of  or  grow- 
ing out  of  or  attached  to  any  real  property,  with  intent  to  steal  it." 

These  sections  are  thus  explained  by  the  commissioners :  — 

"Technicalities  of  more  importance  connected  with  taking  are 
those  which  have  led  to  the  distinction  between  theft  and  embez- 
zlement. The  immediate  consequence  of  the  doctrine  that  a 
wrongful  taking  is  of  the  essence  of  theft  is,  that  if  a  person 
obtains  possession  of  a  thing  innocently,  and  afterwards  fraudu- 
lently misappropriates  it,  he  is  guilty  of  no  offence.  This  doctrine 
has  been  qualified  by  a  number  of  statutory  exceptions,  each  of 
which  has  been  attended  with  difficulties  of  its  own.  The  first 
of  them  is  contained  in  the  statute  which  provides  that  a  clerk  or 
servant,  or  person  employed  in  the  capacity  of  a  clerk  or  servant, 
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who  embezzles  property  received  on  behalf  of  his  master,  shall  be 
deemed  to  have  stolen  it.  This  enactment  was  interpreted  as 
creating  a  new  offence,  distinct  from  ordinary  theft ;  and  a  great 
number  of  cases,  involving  considerations  technical  and  subtle  to 
the  last  degree,  have  been  decided  on  various  points  connected 
with  it ;  and  it  was  found  necessary  for  the  legislature  to  interfere 
in  order  to  prevent  many  failures  of  justice.  Clerks  and  servants, 
however,  formed  only  one  class  of  persons  who  had  opportunities 
of  committing  breaches  of  trust  for  which  the  common  law  provided 
no  punishment.  Bankers,  merchants,  brokers,  solicitors,  factors, 
and  other  agents  might  and  did  commit  similar  offences;  and 
another  great  exception  in  the  rule  of  the  common  law  was  made 
to  include  such  cases.  These  enactments  are  elaborate  and  intri- 
cate, and  present  special  difficulties  of  their  own.  The  existing  law 
will  be  found  in  24  and  25  Vict.  c.  96,  sects.  75  and  following.  The 
first  act  on  the  subject  was  passed  in  the  reign  of  George  III.  The 
case  of  bailees,  singularly  enough,  remained  unprovided  for  after 
the  rest,  and  a  carrier  stealing  a  parcel  intrusted  to  him  for  carriage 
committed  no  crime  till  the  fraudulent  conversion  of  chattels, 
money,  and  valuable  securities  by  bailees  was  made  larceny  by  20 
and  21  Vict.  c.  54.'  The  common-law  rule,  though  thus  nearly 
eaten  up  by  exceptions,  still  survives  as  to  all  persons  who  come 
innocently  into  the  possession  of  the  property  of  others  otherwise 
than  as  clerks,  servants,  bankers,  merchants,  brokers,  solicitors,  fac- 
tors, and  other  agents  or  bailees.  The  case  of  the  finder  of  goods, 
already  referred  to,  furnishes  an  instance.  This  state  of  the  law 
is  obviously  most  objectionable,  not  only  on  account  of  its  extreme 
intricacy  and  technicality,  but  also  because  the  numerous  excep- 
tions made  to  the  common-law  rule  are  inconsistent  with  the 
principle  on  which  it  depends.  We  have  therefore  defined  theft 
in  such  a  manner  as  to  put  wrongful  taking  and  all  other  means 
of  fraudulent  misappropriation  on  the  same  footing. 

The  definition,  properly  expounded  and  qualified,  will,  we  think, 
be  found  to  embrace  every  act  which  in  common  language  would 
be  regarded  as  theft,  and  it  will  avoid  all  the  technicalities  referred 
to  as  arising  oat  of  the  common- law  rules,  as  well  as  out  of  the 
intricate  and  somewhat  arbitrary  legislation  the  course  of  which 
we  have  sketched  above.  The  provisions  of  the  bill  on  this  subject 
differed  considerably  in  language  from  those  of  the  Draft  Code, 

■  See  24  &  25  Vict  c.  96,  sect  3. 
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but  they  were  framed  with  the  same  objects,  and  would  have 
effected  them  in  another  way.  The  bill  treated  theft,  criminal 
breach  of  trust,  and  obtaining  property  by  false  pretences  as  three 
ways  of  committing  one  offence,  termed  '  fraudulent  misappro* 
priation.'  These  offences  were  so  defined  that  they  would  have 
covered  the  same  ground  as  theft,  false  pretences,  and  criminal 
breach  of  trust  as  defined  by  the  Draft  Code ;  but  many  things 
which  according  to  the  Draft  Code  are  theft,  would  according 
to  the  bill  have  been  criminal  breaches  of  trust.  The  Draft  Code 
defines  the  offence  of  obtaining  money  by  false  pretences  substan* 
tially  in  accordance  with  the  present  law,  and  'criminal  breach 
of  trust'  is  retained  as  a  distinct  offence.  The  other  cases  of 
'  fraudulent  misappropriation  '  are  denominated  *  theft.'  "  * 

Those  concerned  in  the  administration  of  criminal  justice 
will  regard  the  change  proposed  above  with  a  sigh  of  relief. 
Of  all  branches  of  the  law,  there  is  none  in  which  the 
pleader  is  entangled  in  such  a  maze  of  irrational  technicali- 
ties as  in  larceny.  Of  these  we  may  give  the  following 
illustrations :  — 

A  "jew-boy,"  to  take  a  case  of  which  the  old  writers  give 
us  several  instances,  provides  himself  with  a  round  piece  of 
tin  about  the  size  of  a  shilling,  which  he  puts  in  his  mouth ; 
this  being  a  trick,  if  we  are  to  judge  from  the  reports,  com- 
mon to  those  whom  the  reporters  call  "jew-boys."  He 
buys  an  article  in  a  shop  with  a  crown  piece,  and,  on  receiv- 
ing the  change,  pretends  to  have  scruples  as  to  the  genuine- 
ness i>f  a  shilling  which  is  part  of  the  change.  To  test,  as  he 
declares,  this  shilling,  he  puts  it  in  his  mouth,  where  he 
retains  it,  drawing  out  in  its  place  the  piece  of  tin.  With 
an  air  of  insulted  integrity  he  charges  the  shopkeeper  with 
having  palmed  off  the  tin  on  him,  and  the  shopkeeper, 
shocked  at  his  mistake,  takes  the  tin,  replacing  it  by  a  good 
shilling.  The  "jew-boy"  goes  off  with  his  plunder,  but  is 
arrested  on  the  discovery  of  the  deceit.  He  cannot,  how- 
ever, be  convicted  of  passing  a  counterfeit  shilling,  for  the 
piece  of  tin  was  not  a  counterfeit.  And  he  can  be  convicted 
of  stealing  the  shilling  he  obtained  as  a  substitute  for  the 

'  Report,  p.  28. 
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tin  only  on   the   supposition  that  the  shopkeeper  did  not 
part  with  the  property  in  the  shilling. 

But  a  far  more  intricate  case  is  that  of  the  "  station- 
boy."  The  "  station-boy  "  is  a  Bohemian  who  lurks  about  a 
railway  station  for  the  purpose  of  picking  up  any  plunder 
that  he  can  safely  appropriate.  A  lady  drives  up  in  a  cab, 
and  he  at  once  presents  himself,  offering  his  services.  She 
thinks,  probably,  that  he  is  a  sort  of  an  official,  and  she 
gives  him  a  guinea  with  directions  to  buy  a  ticket  and  return 
her  the  change.  He  buys  the  ticket,  but  he  does  not  return 
the  change,  with  which  he  runs  off.  He  is  arrested ;  and  the 
question  comes  up,  for  what  he  is  to  be  tried.  And  here 
arises  one  of  the  most  complicated  cases  in  this  complicated 
branch  of  the  law.  He  cannot  be  tried  for  larceny  of  the 
guinea,  because  he  received  the  guinea  by  its  owner's 
own  free  will  and  action.  He  cannot  be  charged  with  the 
larceny  of  the  change,  because  the  change  never  came  into 
the  possession  of  the  lady.  He  cannot  be  charged  with 
obtaining  the  guinea  under  false  pretences,  because  he  used 
no  false  pretences.  But  the  pleader  here  remembers  that 
the  embezzlement  statutes  were  passed  to  cover  cases  of 
theft  and  conversion  not  included  in  common-law  larceny. 
The  index  to  the  embezzlement  statutes  is  searched,  and  the 
list  of  persons  at  whom  they  are  directed  is  carefully  scru- 
tinized. "  Bankers  "  come  first ;  but  the  "  station-boy  *'  could 
not  possibly  be  regarded  by  the  court  as  a  "  banker,"  how- 
ever ready  the  jury  would  be  to  put  him  in  any  category 
which  would  insure  his  conviction.  "Trustee"?  But  he 
certainly  was  not  the  "trustee"  of  the  lady  with  whose 
change  he  ran  off;  and  the  pleader  is  obliged  to  turn  from 
the  title  "  Trustee,"  and  afterwards  from  that  of  "  Clerk,"  and 
"  Commercial  Traveller."  "  Servant "  he  might  in  a  very 
general  sense  be  regarded  as  being ;  but  the  courts  have  held 
that  a  party,  to  be  a  servant,  must  be  a  servant  of  somebody, 
but  the  station-boy  was  not  a  servant  of  anybody.  At  last 
refuge  is  taken  in  the  clause  making  conversion  by  "agents" 
indictable ;  but  here  a  still  more  subtle  difficulty  emerges. 
Did  the  term  "  agent "  stand  alone  as  a  general  term,  then 
the  station-boy  might  be  brought  within  its  purview.     But 
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it  does  not  stand  alone.  It  is  not  a  nomen  generalissimum. 
It  is  a  special  term,  just  as  "  banker,"  *'  clerk  "  and  "  com- 
mercial traveller "  are  special  terms.  It  is  therefore  not  to 
be  regarded  as  comprehending  anything  more  than  "  agent " 
in  Its  formal,  technical  sense,  and  in  this  sense  the  station- 
boy  is  not  an  "  agent." 

From  these  and  innumerable  other  subtleties  the  defini- 
tion proposed  by  the  commissioners  will  afford  relief;  though 
in  so  doing  will  unquestionably  give  rise  to  other  questions 
dependent  on  its  own  distinctive  construction. 

A  still  more  favorable  criticism  may  be  applied  to  the 
section  prohibiting  malicious  mischief.  After  repeating  the 
prohibition  of  prior  statutes  which  assigned  special  penalties 
to  particular  kinds  of  aggravated  malicious  mischief,  we 
have  the  following :  — 

**  Every  one  shall  be  guilty  of  an  indictable  offence  *  *  * 
who  commits  upon  any  real  or  personal  property  whatever,  whether 
of  a  public  or  private  nature,  any  wilful  damage  or  spoil  to  the 
value  of  five  pounds,  which  is  not  punishable  either  on  indictment 
or  on  summary  conviction  by  an  act  in  force  at  the  time  when 
such  offence  is  committed." 

How  essential  such  a  provision  is  will  be  seen  by  a  recur- 
rence to  the  rulings  on  the  English  statutes  by  which  the 
offence  was  dealt  with  piecemeal.  That  at  common  law 
malicious  injury  to  property  of  any  kind  is  indictable  has 
been  frequently  held  in  this  country,  and  may  be  maintained 
with  strong  reason.  But  when  Parliament  commenced  to 
legislate  on  the  topic  by  enacting  "  this  shall  be  indictable 
as  malicious  mischief,"  and  "  this,  also,  shall  be  indictable  as 
malicious  mischief,"  without  any  reservation  of  the  common 
law,  then  the  inference  was  strong  that  the  enumeration  was 
exclusive,  and  that  malicious  mischief  was  indictable  only 
when  it  fell  within  the  terms  of  one  of  the  statutes.  Hence 
arose  a  series  of  statutes  by  which  remedial  justice  was 
baffled,  and  property  was  left  far  more  unprotected  than  it 
would  have  been  had  the  statutes  designed  for  its  protection 
not  been  passed.  A  mob,  from  spite  to  machines  in  gen- 
eral, seizes  upon  and  destroys  a  warp  not  sized,  but  on  its 
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way  to  the  sizer's ;  but  this  is  not  an  indictable  malicious 
destruction  of  property,  because  Parliament  has  passed  a 
statute  making  highly  penal  the  malicious  destruction  of  sized 
warps,  and  these  warps  are  not  sized.'  Because  it  is  made 
by  statute  indictable  to  destroy  a  "threshing-machine,"  it  is 
not  indictable  to  destroy  a  machine  which,  though  used  for 
"threshing,"  cannot  thresh  because  its  wheel  had  been  taken 
out  by  the  proprietor  for  fear  of  the  mob.*  Because,  to 
recur  for  illustration  to  cases  under  analogous  statutes,  it  is 
made  indictable  maliciously  to  injure  "  horses  "  and  "  mares," 
it  is  not  indictable  maliciously  to  injure  a  "  colt."  Had  it 
not  been  for  the  statutes  prohibiting  injuring  horses  and 
mares,  it  would  have  been  held  indictable  to  maliciously 
injure  the  colt.  But  since  the  legislature  has  specifically 
enumerated  horses  and  mares,  this,  according  to  the  ordinary 
rule,  expressio  unius  estexclusio  alterius,  is  an  exclusion  of  colts. 
It  will  be  seen,  therefore,  that  the  effect  of  the  Draft  Code 
in  this,  as  well  as  in  many  other  cases,  is  to  obliterate  past 
legislation  and  to  restore  what  may  be  called  the  common 
law.  I  say  "  what  may  be  called,"  since,  as  I  understand 
that  the  common  law  makes  indictable  all  wrongful  acts 
which  public  policy  requires  to  be  prosecuted  by  the  State, 
the  object  of  a  code  is  to  determine  what  wrongs  it  is  that  the 
policy  of  the  State  requires  should  be  prosecuted.  In  perform- 
ing this  office,  two  conditions  must  be  kept  in  mind.  The  first 
is,  that  a  firm  line  is  to  be  drawn  between  those  wrongs  which 
it  is  against  public  policy  to  prosecute  —  such  as  trespasses, 
secret  immoralities,  words  not  followed  by  action  —  and  those 
wrongs  of  which  public  policy  requires  the  prosecution. 
The  second  is,  that  prior  special  legislation  should  be  swept 
away,  and  that  the  offences  made  indictable  should  be 
described  in  language  so  limited  as  not  to  include  any  cases 
of  which  prosecution  is  not  intended,  but  so  comprehensive 
as  to  cover  all  cases  belonging  to  the  class  to  be  prohibited. 
In  other  words,  we  want  clear,  bold,  and  at  the  same  time 
logical  definitions  of  the  particular  offences  which  the  code 
makes  indictable.     In  most  respects  this  has  been  admirably 

*  Rex  V.  Clcgg,  3  Cox  C.  C.  295.  *  Rex  v.  West,  Dcac  C.  L.  1518. 
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done  by  the  code  before  us,  and  in  so  doing  it  has  exhib- 
ited to  us  the  true  office  of  a  code.  That  office  is,  not  to 
supersede  the  common  law.  The  common  law,  viewing  it 
as  the  embodiment  of  right  reason  applied  to  jurisprudence, 
can  never  be  superseded.  It  was  one  of  the  great  merits  of 
Hooker,  in  his  wonderful  work  on  Ecclesiastical  Polity,,  that 
he  established  with  rare  felicity,  and  in  a  reverential  spirit 
which  leaves  no  room  for  cavil  even  from  the  most  conserv- 
ative, the  fundamental  position  that  reason  and  revelation 
are  coordinate  factors.  If  this  be  so,  still  more  closely  does 
this  position  apply  to  written  jurisprudence.  This  jurispru- 
dence, whatever  may  be  its  merits,  certainly  does  not  claim 
to  be  of  divine  origin.  Its  authority  has  to  be  determined 
by  reason ;  its  exegesis  has  to  be  given  by  reason ;  its  appli- 
cation to  concrete  cases  is  to  be  decided  by  reason.  We 
cannot  get  rid  of  the  common  law,  as  the  representative  of 
reason,  without  getting  rid  of  all  law.  The  object  of  a 
code,  then,  is  not  to  get  rid  of  the  common  law,  but  to  get 
rid  of  statutes  which  have  marred  the  common  law  and  have 
prevented  its  free  operation. 

It  may  be  said  that  this  line  of  reasoning  strikes  directly  at 
the  maxim  ^^ Nullum  crimen  sine  lege^'  and  assigns  a  despotic 
prerogative  to  the  courts,  dispensing  not  only  with  codes 
but  with  statutes.  This,  however,  is  not  the  case.  So  far 
from  a  code  being  dispensed  with  in  the  system  I  have  been 
defending,  to  that  system  a  code  is  essential.  But  it  is  a 
code  which  is  built  on  reason,  which  is  auxiliary  to  reason, 
and  which  is  to  be  interpreted  by  reason;  not  one  which 
subverts  reason.  What  we  want,  therefore,  is  not  a  code 
which,  taking  up  a  particular  class  of  offences  [e,g,^  malicious 
mischief),  capriciously  selects  some  of  its  members  for  in- 
dictment, thereby  releasing  the  others,  but  a  code  which  is 
the  embodiment  of  reason,  defining  the  entire  class  as  sub- 
ject to  indictment,  and  defining  this  class  with  a  logical  pre- 
cision which,  while  including  nothing  which  ought  to  be  free, 
lets  nothing  escape  which  ought  to  be  included.  In  the  code 
before  us  great  progress  has  been  made  in  this  important  work. 

Francis  Wharton. 
Cambridge,  Mass. 
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NEGLIGENCE   OF  RUB  LI  C   TRUSTEES. 

I.  Liability  of  Charitable  Hospitals  for  Negligence  of  their  Surgeons. 
II.  The  Principle  governing  such  Liability  stated, 
in.  Cases  to  which  this  Principle  extends. 
(1.)  Ministerial  Public  Officers. 
(2  )  Private  Corporations  owning  Public  Works, 
(3.)  Corporations  holding  Public  Offices. 
(4.)  Municipal  Corporations. 
IV.  Payment  of  Damages  out  of  Trust  Funds. 

I.  Liability  of  Charitable  Hospitals  for  Negligence  of  their 
Surgeons.  —  The  Supreme  Court  of  Rhode  Island  has  lately 
decided  that  a  corporation  which  maintains  a  hospital  as  a 
public  charity,  receiving  its  income  mainly  from  endow- 
ments and  voluntary  contributions,  charging  patients  only 
for  board,  warmth,  washing,  and  nursing,  and  furnishing 
them  medical  and  surgical  attendance  gratuitously, —  that  is, 
calling  in  for  them,  when  necessary,  certain  physicians  and  sur- 
geons who  give  their  services  to  patients  of  the  hospital  with- 
out charge,  —  is  liable  in  damages  out  of  its  corporate  funds 
for  an  injury  to  a  patient  by  the  negligence  of  its  surgical 
interne^  the  same  being  a  medical  student  who  is  required  to 
attend  constantly  at  the  hospital,  but  who  receives  no  other 
compensation  for  his  services  than  his  board,  lodging,  and 
the  experience  thereby  acquired.*  This  decision  acquires 
interest  from  the  fact  that  the  Supreme  Judicial  Court  of 
Massachusetts  decided  otherwise  in  a  much  similar  case.' 
In  that  case  a  hospital  patient  sued  the  corporation  for 
unskilful  surgical  treatment  by  a  house  pupil,  a  functionary 
similar  to  a  surgical  interne.  There  was  no  evidence  of  any 
want  of  care  in  selecting  the  house  pupil,  and  the  court  held 

'  Glavin  v.  Rhode  Island  Hospital,  9  Cent.  L.  J.  329.  Opinions  by  Durfee, 
C  J.,  and  Potter,  J. 

'  McDonald  v,  Massachusetts  General  Hospital,  120  Mass.  432. 
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that  without  such  evidence  the  action  could  not  be  main- 
tained, and  at  the  same  time  strongly  intimated  an  opinion 
that  it  could  not  be  maintained  even  with  such  evidence,  for 
the  reason  that  the  corporation  could  not  be  held  to  have 
agreed  to  do  more  than  furnish  hospital  accommodations, 
which  the  plaintiff  had  had,  and  for  the  further  reason  that 
any  judgment  recovered  against  the  corporation  could  only 
be  satisfied  out  of  funds  which,  being  dedicated  to  the  char- 
ity, could  not  be  lawfully  used  to  pay  it.  The  Massachusetts 
court  proceeded  on  the  authority  of  HoUiday  v.  St.  Leonard,* 
a  case  the  doctrine  of  which  has  been  since  overturned  by 
a  case  in  the  House  of  Lords,  and  other  cases  in  the  same 
country.*  These  cases  hold  that  a  board  or  body  having 
work  to  do  for  the  public  gratuitously  are  liable  for  the  torts 
of  their  servants  or  employees,  the  same  as  a  private  busi- 
ness corporation,  provided  they  have  funds  or  are  in  receipt 
of  an  income  out  of  which  a  judgment  against  them  can  be 
satisfied. 

II.  The  Principle  governing  such  Liability  stated.  —  The 
governing  principle  of  the  Rhode  Island  case  appears  to 
the  writer  to  be  that  embraced  in  the  reasoning  of  Potter, 
J.,  and  which  may  be  stated  thus :  Whenever  an  individual 
or  a  corporation  undertakes  the  performance  of  a  duty  for 
another.  Whether  for  reward  or  gratuitously,  he  or  it  is  bound 
to  discharge  such  duty :  where  it  is  undertaken  for  a  reward, 
with  the  skill  and  diligence  of  a  good  business  or  profes- 
sional man  who  undertakes  to  perform  like  services;  and 
where  it  is  undertaken  gratuitously,  with  ordinary  care  and 
skill,  —  that  is,  with  the  care  and  skill  which  grows  out  of 
ordinary  social  relations,  that  which  pertains  to  good  neigh- 
borhood or  fair  dealing;  and  that  for  a  failure,  in  either 
of  these  cases,  to  perform  with  the  requisite  care  and  skill 

*  II  C.  B.  (N.  S.)  192;  s.  c.  §  Jur.  (N.  S.)  79;  30  L.  J.  (C.  P.)  361  ;  9 
Week.  Rep.  604 ;  4  L.  T.  (n.  s.)  406. 

«  Mersey  Docks  Trustees  v,  Gibbs.  ii  H.  L.  Cas.  686 ;  L.  R.  I  H.  L.  93 ; 
Foreman  v.  Mayor  of  Canterbury,  L.  R.  6  Q.  B.  214;  Coe  r.  Wise,  L.  R.  i 
Q.  B.  711 ;  5  Best  &  S.  440,  458 ;  Winch  v.  Conservators  of  the  Thames,  L. 
R.  7  C.  P.  458;  s,  c,  L.  R.  9  C.  P.  378. 
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the  duty  undertaken,  an  action  lies  on  behalf  of  the  party 
in  favor  of  whom  such  duty  was  undertaken.  In  all  such 
cases,  as  stated  by  Mr.  Justice  Grier  in  a  leading  case,  the 
confidence  induced  by  undertaking  to  perform  such  a  ser- 
vice is  a  sufficient  consideration  to  create  a  duty  in  the  per- 
formance of  it.' 

III.  Cases  to  which  this  Principle  extends,  —  Among  the 
cases  to  which  this  principle  extends  may  be  mentioned,  — 

1.  Ministerial   public   officers  who  act  distributively  fof . 
individual  members  of  the  public ; 

2.  Private  corporations  which  act  distributively  for  the 
public ; 

3.  Corporations  holding  public  offices ; 

4.  Municipal  corporations,  when  acting  in  the  discharge 
of  private  duties  undertaken  for  members  of  the  public 
distributively,  but  not  when  acting  in  their  pu6/ic  or  govern- 
mental capacity. 

Let  us  examine  these  separately. 

(i.)  Ministerial  Public  Officers  acting  for  Individuals.  —  We 
may  leave  out  of  view  in  this  discussion  that  numerous  class 
of  officers  —  legislative,  judicial,  and  administrative  —  whose 
duties  require  the  exercise  of  discretion,  and  confine  our- 
selves to  those  who  act  ministerially,  —  that  is,  who  are  re- 
quired to  obey  the  mandates  of  positive  law.  Thfe  duties  of 
such  officers  are  either  (i)  duties  which  the  officer  owes  to 
the  State  exclusively,  just  as  an  agent  owes  duties  to  his 
principal,  or  (2)  duties  which  he  owes  to  individuals  distrib- 
utively. If  the  duty  is  of  the  former  class,  and  the  officer 
fails  to  peiform  it,  or  performs  it  in  an  imperfect  manner,  he 
is  answerable  for  his  dereliction  only  to  his  principal, —  that  is, 
to  the  State  or  the  municipality  whose  officer  he  is.  If  the 
duty  is  of  the  latter  class,  he  is  answerable  for  its  non-per- 
formance, or  for  its  imperfect  performance,  to  the  particular 
individual  who  has  the  right  to  claim  its  performance  at  his 
hands,  or  for  whom  he  has  undertaken  to  perform  it.  Mr. 
Justice  Cooley"  has  happily  illustrated  the  distinction  be- 

'  Philadelphia  etc.  R.  Co.  v.  Derby,  14  How.  468,  485. 

'  Liability  of  Public  Officers.     St  Louis :  G.  L  Jones  &  Co.    (Pamphlet. 


Digitized  by 


Google 


32  NEGLIGENCE  OF  PUBLIC  TRUSTEES. 

(ween  these  two  classes  of  officers  by  taking  the  case  of  a 
policeman.  He  goes  to  sleep  on  his  beat,  and  a  robbery  is 
committed  which  would  not  have  been  committed  had  he 
remained  awake  and  attending  to  his  duty.  Yet,  although 
the  municipality  whose  officer  he  is  may  punish  him  for  his 
neglect  of  duty  by  depriving  him  of  his  office,  or  otherwise 
as  provided  by  law,  he  is  not  answerable  for  the  damages 
suffered  by  the  person  robbed.  There  is  no  privity  between 
them.  He  is  the  officer  of  the  city,  and  not  of  the  citizen. 
Take,  again,  the  case  of  an  overseer  of  highways.  From  his 
mere  neglect  to  discharge  his  duty  and  keep  the  highway  in 
repair,  a  traveller  may  suffer  grievous  damage ;  yet  it  has 
been  frequently  decided  in  England  and  in  this  country  that 
the  traveller  thus  injured  cannot  maintain  an  action  against 
him,  for  the  same  reason  which  obtains  in  the  case  of  the 
policeman.  He  is  an  officer  of  the  public,  and  not  of  the 
traveller.*     In  conformity  with  this  doctrine,  it  has  been  held 

"  Young  V.  Davis,  7  Hurl.  &  N.  760  (affirmed  in  Exchequer  Chamber,  2 
Hurl.  &  Colt.  197).  Chief  Baron  Pollock,  in  the  court  below,  ruled  the  case  on 
the  authority  of  McKinnon  v.  Penson,  8  Exch.  319  (in  error,  9  Exch.  609). 
This  view  of  the  non-liability  of  such  officers  is  taken  by  some  Courts  in  this 
country  (Bartlett  v,  Crozier,  17  Johns.  438  (reversing  s,  c,  15  Johns.  250); 
Garlinghouse  v,  Jacobs,  29  N.  Y.  297 ;  Young  v.  Commissioners  of  Roads,  2 
Nott  &  M.  538;  Nobles  v.  Langley,  66  N.  C.  287;  Tyson  v.  Commissioners 
of  Baltimore  County,  28  Md,  510;  Walter  v.  Commissioners  of  Wicomico 
County,  35  Md.  385  ;  Ball  v,  Winchester,  32  N.  H.  435),  and  denied  by  others. 
Hover  v.  Barkhoof,  44  N.  Y.  113;  Robinson  v.  Chamberlain,  34  N.  Y.  389; 
Smith  V,  Wright,  24  Barb.  170;  Bryan  v.  Landon,  3  Hun,  500;  j.  c,  5  N.  Y. 
S.  C.  (T.  &  C.)  594;  Rector  v.  Pierce,  3  N.  Y.  S.  C.  (T.  &  C.)  416;  Day  ». 
Crossman,  4  N.  Y.  S.  C.  (T.  &  C.)  122;  Bostwick  v.  Barlow,  14  Hun,  177; 
McCord  V,  High,  24  Iowa,  336.  It  was  also  ruled  in  England  that  turnpike 
trustees  were  not  personally  liable  for  damages  happening  to  travellers  in  con- 
sequence of  the  negligence  of  those  whom  they  were  obliged  to  employ  to  keep 
the  turnpike  in  repair ;  they  were  answerable  only  for  their  own  personal  defaults. 
(Harris  v.  Baker,  4  Mau.  &  Sel.  27;  Humphreys  v,  Mears,  i  Man  &  R.  187; 
Hall  V.  Smith,  2  Bing.  156).  And  the  same  rule  has  been  declared  by  the  House 
of  Lords  under  the  law  of  Scotland,  which  in  this  respect  is  the  same  as  the 
law  of  England.  Duncan  v.  Findlater,  6  CI.  &  Fin.  894.  This  rule,  as  we 
shall  see,  does  not  apply  to  incorporated  boards  charged  with  the  same  duty, 
who  have  a  fund  out  of  which  damages  may  be  paid.  Infra,  (3).  An 
exception  to  this  rule  has  been  declared  in  New  York  with  reference  to  the 
liability  of  contractors  for  the  repair  of  public  canals  belonging  to  the  State. 
These  persons  are  held  by  the  courts  of  that  State,  on  grounds  not  sound  in 
principle,  but  sustained,  perhaps,  by  views  of  public  policy,  liable  in  damages 
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in  England  that  a  civil  action  does  not  lie  against  the  post- 
master-general.' The  same  doctrine  has  been  applied  in 
this  country  to  the  case  of  a  deputy  or  local  postmaster  and 
bis  assistants,  duly  appointed  and  qualified.  These,  in  like 
manner,  are  regarded  as  the  agents  and  servants  of  the  gov- 
ernment ;  who  are  liable  for  their  own  acts  and  defaults,  and 
not  as  the  agents  and  servants  of  the  postmaster,  for  whose 
acts  and  defaults  he  is  the  insurer.^  So  the  trustees  of  a 
union  school-district  in  New  York  have  been  held  not 
liable  in  their  personal  capacity  for  failing  to  keep  a  school- 
house  in  repair,^  and  the  same  reasoning  has  exempted  a 
municipal  corporation  from  the  same  liability.^  But  in  ap- 
parent conflict  with  this  doctrine,  it  has  been  held  in  Vir- 
ginia that  a  mail-contractor  is  responsible  in  a  civil  action 
to  the  owner  of  a  letter  for  the  negligence  of  his  servant  in 
losing  it.5 

To  the  class  of  public  officers  who  act  distributively  for 
individuals  belong  clerks  of  courts,  notaries-public,  recorders 
of  dccds,^  sheriffs,  constables,  coroners  when  executing  civil 

to  anj  person  using  the  canal,  for  any  injury  he  may  have  sustained  by  their 
neglect  to  perform  the  duty  of  keeping  their  respective  sections  of  the  canal  in 
rq»ir.  Adsit  v,  Brady,  4  Hill,  630;  Fulton  Fire  Ins.  Co.  v.  Baldwin,  37  N. 
Y.  648;  Robinson  v.  Chamberlain,  34  N.  Y.  389;  Conroy  v.  Gale,  5  Lans. 
344  (affirmed,  47  N.  Y.  665);  Stack  v.  Bangs,  6  Lans.  262;  Johnson  v, 
Bclden,  2  Lans.  433  (affirmed,  47  N.  Y.  130).  Under  the  statutes  of  Missis- 
sippi, bridge  contractors  who  engage  with  the  police  boards  of  the  counties 
to  keep  the  county  bridges  in  repair  for  stated  periods,  and  who  seem  to 
occupy,  with  reference  to  what  they  undertake,  substantially  the  same  position 
u  caoal  contractors  in  New  York,  are  liable  to  travellers  for  the  damages  they 
may  sustain  in  consequence  of  their  bridges  being  suffered  to  get  out  of  repair. 
Sutton  V.  Board  of  Police,  41  Miss.  236. 

*  Lane  v.  Cotton,  i  Ld.  Raym.  646 ;  Whitfield  v,  Le  Despencer,  Cowp.  754. 

'  Schroyer  v.  Lynch,  8  Watts,  453 ;  Wiggins  v,  Hathaway,  6  Barb.  632 ; 
Dunlopi^.  Monroe,  7  Cranch,  242 ;  Bolan  v.  Williamson,  i  Brev.  181. 

3  Bassett  v.  Fish,  19  Alb.  L.  J.  160  (reversing  s.  c,  12  Hun,  200). 

^  Hill  V.  Boston,  122  Mass.  344;  infra,  (4). 

^  Sawyer  t/.  Corse,  17  Gratt.  230.  In  this  case  Joynes,  J.,  made  the  follow- 
ing statement,  which  is  evidently  too  broad:  "It  is  well  settled  that  a  public 
ofBccr,  or  other  person  who  takes  upon  himself  a  public  employment,  is  liable 
to  third  persons  in  an  action  on  the  case  for  any  injury  occasioned  by  his 
own  personal  negligence  or  default  in  the  discharge  of  his  duties." 

'  Houseman  v,  Girard  Mutual  Building  Assn.,  81  Pa.  St.  256;  McCarraher 

VOL.  VL  NO.  I.  3 
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process,  and  inspectors  of  meats/  These  officers  are  re- 
quired by  the  statutes  governing  their  offices  to  perform 
certain  designated  duties  for  any  individual  who  may  tender 
to  them  or  secure  the  payment  of  the  statutory  fee,  and 
sometimes  without  this  prerequisite.  Their  relation  to  an 
individual  who  thus  requests  them  to  act  is  analogous  to  a 
relation  resting  in  contract  The  liability  of  the  officer  is 
the  same  as  though  he  had  agreed  with  the  individual  to  do 
the  particular  work  for  the  stipulated  fee  and  then  had 
failed  wholly  or  in  part  to  do  it.  A  privity  exists  between 
them  corresponding  to  what  is  called  privity  of  contract, 
and  the  individual  may  recover  of  the  officer  the  damages 
he  has  suffered  from  the  failure  pf  the  officer  to  perform  the 
required  duty.  From  a  consideration  of  this  relation,  it  is 
easily  understood  why  the  law  makes  such  an  officer  a 
guasi'insurer  of  the  correctness  of  his  own  acts  and  those 
of  his  deputies.  This,  at  least,  is  true  of  sheriffs*  and 
recorders.3 

V,  The  Commonwealth,  9  Watts  &  S.  21 ;  The  Commonwealth  v.  Harmer,  6 
Phiia.  90. 

*  Tardos  v.  Bozant,  i  La.  An.  199;  Hayes  v.  Porter,  22. Me.  371. 

*  That  this  is  true  of  sheriffs,  see  Shadgett  v.  Clipson,  8  East,  328 ;  Gris- 
wold  V,  Sedgwick,  6  Cow.  456;  Mead  v.  Haws,  7  Cow.  332;  Scott  v.  Ely,  4 
Wend.  555  ;  Gurnsey  v.  Lovell,  9  Wend.  319  j  Cole  v,  Hindson,  6  Term  Rep. 
234;  Scandover  v.  Wame,  2  Camp.  270;  Jarmain  v.  Hooper,  6  Man.  &  G. 
827;  Hallowell  Bank  v.  Howard,  14  Mass.  181;  Sly  v.  Finch,  Cro.  Jac.  514, 
per  Doderidge,  J.  (citing  33  Hen.  VI.  pi.  I ;  Dyer,  141);  May  v.  Proby,  Cro. 
Jac.  419;  Bac.  Abr.,  tit.  *'  Rescue,**  E,  i ;  Com.  Dig.,  tit.  "  Rescous,"  D,  7 ; 
Hartleib  v,  McLane's  Administrators,  44  Pa.  St.  510.  Compare  Green  v. 
Hern,  2  Pa.  167;  Mitchell  v.  The  Commonwealth,  37  Pa.  St.  187;  Collins  v. 
Terrall,  2  Smed.  &  M.  383;  Garrett  v,  Hamblin,  ii  Smed.  &  M.  219;  Gil- 
more  V,  Moore,  30  Ga.  628;  Snell  v.  Greenfield,  2  Swan,  344;  Burke  v, 
Trevitt,  i  Mason,  96,  100;  Starr  v.  Moore,  3  McLean,  354;  Moore  z/.  West- 
ervelt,  27  N.  Y.  235;  s.  c.  21  N.  Y.  103;  Bnggs  v.  Taylor,  28  Vt  180; 
Bridges  V,  Perry,  14  Vt.  262;  Dorman  v.  Kane,  5  Allen,  38;  Parrott  v.  Dear- 
bom,  104  Mass.  104;  Jenner  v,  Jolliffe,  6  Johns.  9;  Sewall  v.  Mattoon,  9 
Mass.  535;  Tyler  v.  Ulmer,  12  Mass.  163;  The  State  v.  Nelson,  i  Ind.  522; 
Stewart  v,  Nunemaker,  2  Ind.  47 ;  Story  on  Bail.,  sect.  130;  Edw.  on  Bail.  59  ; 
Phillips  V.  Lamar,  27  Ga.  228;  Browning  v.  Handford,  5  Hill,  591. 

3  That  this  is  true  of  recording  officers,  see  The  Commonwealth  v»  Harmer, 
6  Phila.  92;  Schell  v.  Stein,  76  Pa.  St  398;  Houseman  v,  Girard  Mutual 
Building  Assn.,  81  Pa.  St  256.     Compare  Ramsey  v.  Riley,  13  Ohio,  157. 
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(2.)  Private  Corporation  owning  Public  Works,  —  In  the 
year  1839  it  appears  to  have  been  disputed  for  the  first 
time  in  England,  first  in  the  Court  of  Queen's  Bench  and 
afterwards  in  the  Court  of  Exchequer  Chamber,  by  able 
counsel,  whether  a  corporation  which  has  undertaken  to 
construct  or  maintain  certain  works  (in  the  particular  case,  a 
canal),  to  be  used  by  the  public  generally  on  payment  of 
tolls,  was  liable  to  pay  damages  to  a  person  so  using  the 
works  for  a  mere  negligence  or  non-feasance  in  failing  to 
keep  such  works  in  repair.  It  was  held  that  an  individual 
or  a  corporation  undertaking  such  a  duty  is  so  liable,  inde- 
pendently of  statute.*  As  early  as  18 10  a  similar  liability 
had  been  declared  in  the  United  States,  where  the  particular 
duty  from  the  non-performance  of  which  the  damages 
resulted  was  enjoined  by  statute.'  There  the  proprietors  of 
the  canal  were  bound  by  their  act  of  incorporation  to  con- 
struct their  canal  so  deep  and  wide  that  rafts  of  a  certain 
description  could  pass  through  when  such  rafts  could  pass 
the  river  with  which  the  canal  was  connected.  It  was  held 
that  they  were  liable  to  the  owner  of  a  raft  of  such  descrip- 
tion from  whom  they  had  received  toll  for  the  passage  of 
such  raft  for  the  damages  sustained  by  him  in  conse- 
quence of  the  canal  not  being  sufficient  to  admit  of  its 
passage. 

These  cases  express  the  undoubted  law  of  England  and 
America.  The  general  rule  may  be  stated  thus :  When 
a  corporation  is  clothed  by  its  charter,  by  an  act  of  the 
legislature,  or  by  prescription,  which  presumes  a  charter, 
with  power   to    construct    or    improve    turnpikes,^    plank- 

'  Parnaby  v.  Lancaster  Canal  Co.,  11  Ad.  &  E.  223;  j.  c,  3  Nev.  &  P.  523; 
3  Per.  &  Dav.  162.  An  interesting  question  of  pleading  was  also  decided. 
The  declaration  was  framed  under  a  statute,  but  as  it  contained  allegations 
which  showed  a  duty  at  common  law,  it  was  held  good. 

'  Riddle  v.  Proprietors  of  Locks  and  Canals,  7  Mass.  169;  s,  c.  5  Am. 
Dec.  35. 

3  Brookville  etc.  Turnpike  Co.  v,  Pumphrey,  59  Ind.  78;  Zuccarello 
V.  Nashville  etc.  R.  Co.,  59  Tenn.  364 ;  Southworth  v,  Lathrop,  5  Day, 
237,  where  a  second  subcontractor  was  held,  under  his  contract,  liable 
to  pay  damages  which  a  traveller  had  recovered   of  a  turnpike  company 
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roads,'  bridges,'  ferries,^  railways/  canals,s  docks,*  wharves,^ 

for  injuries  resulting  from  non-repair,  and  which  the  company  had  re- 
covered over  from  the  principal  contractor,  the  intermediate  subcontractor 
being  insolvent. 

*  Davis  V,  Lamoille  County  Plank-road  Co.,  27  Vt  602 ;  Ireland  v,  Oswego 
Plank-road  Co.,  13  N.  Y.  526. 

'  Watson  V,  Lisbon  Bridge,  14  Me.  201 ;  Tift  v.  Jones,  52  Ga.  538;  Wayne 
County  Turnpike  Co.  v.  Berry,  5  Ind.  286 ;  Hayes  v.  New  York  etc.  R.  Co., 
9  Hun,  63;  Rex  v,  Lindsey,  14  East,  317;  Rex  v,  Kent,  13  East,  220;  Grigs- 
by  V.  Chappell,  5  Rich.  L.  443;  Nichoil  v.  Alien,  i  Best  &  S.  915. 

3  Murray  v,  Hudson  River  R.  Co.,  47  Barb.  196;  Oakland  R.  Co.  ».  Field- 
ing, 48  Pa.  St.  321. 

*  Oakland  R.  Co.  v.  Fielding,  48  Pa.  St  320;  Cumberland  Valley  R.  Co. 
V,  Hughes,  I  Pa.  St.  141. 

5  Parnaby  v,  Lancaster  Canal  Co.,  1 1  Ad.  &  E.  223 ;  /.  r .  3  Nev.  &  P.  223 ; 
3  Per.  &  Dav.  162;  Weitner  v,  Delaware  etc.  Canal  Co.,  4  Robt.  234;  Penn- 
sylvania R.  Co.  V,  Patterson,  73  Pa.  St.  491  ;  Saylor  v.  Smith,  2  Week.  N.  C. 
687;  Walker  v.  Goe,  4  Hurl.  &  N.  350;  x.  c,  5  Jur.  (n.  s.)  739;  28  L.  J. 
(Exch.)  184;  Winch  v.  The  Conservators,  31  L.  T.  (x.  s.)  128.  See  also 
Manley  v.  St.  Helens  Canal  Co.,  2  Hurl.  &  N.  840;  s,  c.  27  L.  J.  (Exch.) 
159;  Witherley  v.  Regent's  Canal  Co.,  12  C.  B.  (n.  s.)  2;  j.  r.  6  L.  T.  (N.  s.) 
255;  3  Fost.  &  Fin.  61;  Pennsylvania  etc.  Canal  Co.  v,  Graham,  63  Pa.  St. 
290 ;  Heacock  v,  Sherman,  14  Wend.  58. 

*  Mersey  Docks  Trustees  v.  Gibbs,  L.  R.  i  H.  L.  93  ;/.<-.!  Hurl.  &  N.  439 ; 
3  Hurl.  &  N.  164;  7  Hurl.  &  N.  329;  Smith  v,  London  etc.  Docks  Co.,  L. 
R.  3  C.  P.  326;  s,  c,  37  L.  J.  (C.  P.)  217;  Gibson  v,  Inglis,  4  Camp.  72. 
This  last  was  an  action  on  the  case  against  the  London  Dock  Company  for 
the  negligence  of  their  servants  in  unloading  a  pipe  of  wine,  whereby  it  was 
staved.  It  appeared  that  the  company  provided  men  for  the  discharging  of 
ships  in  the  docks,  and  that  no  lumpers  or  laborers  provided  by  the  owners 
of  the  goods  to  be  unloaded  could  be  employed.  The  company  derived 
no  profit  from  the  labor  of  the  men  by  whom  the  vessels  were  actually  dis- 
charged. On  this  ground,  it  was  contended  that  they  were  not  liable  for  the 
negligence  of  which  these  men  might  be  guilty;  but  Lord  EUenborough 
held  that  from  the  manner  in  which  they  provided  the  men  they  must  be 
considered  to  undertake  for  the  safe  delivery  of  the  cargo,  and  that  on  the 
principle  of  Coggs  v.  Bernard,  2  Ld.  Raym.  909,  they  were  liable  although 
they  derived  no  advantage  from  the  employment  of  their  servants.  It  was 
allowed  there  had  been  negligence  in  unloading  the  pipe  of  wine  in  question, 
and  the  plaintiff  had  a  verdict. 

7  Wendell  v,  Baxter,  12  Gray,  494;  Radway  v.  Briggs,  37  N.  Y.  256; 
Albany  v,  Cunliff,  2  N.  Y.  165.  See  also  Pittsburgh  v,  Grier,  22  Pa.  St.  54; 
Buckbee  v.  Brown,  21  Wend,  no;  Mersey  Docks  Trustees  v.  Gibbs,  L.  R. 
I  H.  L.  93;  X.  c.  I  Hurl.  &  N.  439;  3  Hurl.  &  N.  164;  7  Hurl.  &  N.  329; 
Prescott  V,  Duquesne,  48  Pa.  St.  118;  Jeffersonville  v.  Ferry  Co.,  27  Ind. 
100;  J.  r.  35  Ind.  19;  Seaman  v.  New  York,  3  Daly,  147. 
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water-works,*  gas-works,'  to  improve  navigable  streams,^  or 
to  do  other  like  work  of  a  public  nature  for  the  benefit  of 
members  of  the  public  distributively,  and  to  take  toll  there- 
for,* it  is  bound  to  keep  them  in  repair,  and  is  liable  in  a  civil 
action  to  an  individual  who  has  sustained  damages  in  con- 
sequence of  a  failure  of  its  duty  in  this  particular.' 

It  does  not  follow,  however,  that  because  power  to  con- 
struct or  maintain  a  railway,  or  other  public  work,  is  granted 
to  a  person  or  corporation  for  his  or  its  private  emolu- 
ment, such  person  or  corporation  will  be  compelled  by 
mandamus  to  execute  the  power,  or  be  liable  to  a  private 

*  Bayley  v.  Wolverhampton  Water-Works  Co.,  6  Hurl.  &  N.  241.  In 
Atkinson  v,  Newcastle  etc.  Water-Works  Co.,  2  Exch.  Div.  441,  it  was 
raled  by  the  English  Court  of  Appeal,  reversing  the  Court  of  Exchequer 
(L  R.  6  Exch.  404),  that  an  action  will  not  lie  against  a  water  works 
company  for  failing  keep  its  pipes  charged  as  required  by  its  governing 
statate,  by  reason  of  which  neglect  the  plaintiff's  premises  burned  down. 
The  ground  of  the  decision  was  that  the  statute  creating  the  duty  gave  a 
penally  q{  £\o,  one-half  to  any  informer  and  the  other  half  to  the  overseers 
of  the  parish,  for  a  neglect  of  this  duty,  and  that  the  penalty  excluded  a  right 
of  action  for  damages.  The  court  question  the  authority  of  Couch  v.  Steel 
(3  EL  &  Bl.  402;  J.  e,  23  L.  J.  (Q.  B.)  121),  which  governed  the  court  below. 
In  that  case  it  was  held  that  a  statute  (7  &  8  Vict.  c.  112,  sect.  18)  making 
it  the  duty  of  a  ship-owner  to  have  on  board  a  proper  supply  of  medicines 
for  the  voyage  created  a  duty  to  each  sailor,  for  the  breach  of  which  an 
action  might  be  sustained  by  any  one  thereby  injured,  although  the  statute 
gave  a  penalty. 

*  See  Holden  7t.  Liverpool  New  Gas  and  Coke  Co.,  3  C.  B.  i ;  Mose  v. 
Hastings  etc  Gas  Co.,  4  Fost.  &  Fin.  324;  Burrows  v.  March  Gas  and  Coke 
Co.,  L.  R.  7  Exch.  96;  Lannen  v,  Albany  Gas  Co.,  44  N.  Y.  459  (affirming 
46  Barb.  264);  Butcher  v.  Providence  Gas  Co.,  18  Alb.  L.  J.  372;  Emerson  v, 
Lowell  Gas-Light  Co.,  3  Allen,  410;  Hunt  (George  L.)  v,  Lowell  Gas-Light 
Co.,  8  Alien,  169:  Barllett  v.  Boston  Gas-Light  Co.,  122  Mass.  209;  Blenk- 
iron  V.  Great  Central  Gas  Consumers'  Co.,  2  Fost  &  Fin.  437;  Flint  v, 
Gloucester  Gas-Light  Co.,  9  Allen,  552;  Holly  v,  Boston  Gas-Light  Co., 
8  Gray,  123;  Hutchinson  v,  Boston  Gas-Light  Co.,  122  Mass.  219;  Bartlett 
V.  Boston  Gas-Light  Co.,  117  Mass.  533;  Weld  v.  The  Gas-Light  Co.,  i 
Stark.  189. 

5  Rex  V.  Kent,  13  East,  220. 

*  Brown  v.  South  Kennebec  Agr.  Soc,  47  Me.  275. 

s  Most  of  the  foregoing  cases  either  sustain  or  illustrate  the  text.  Some  of 
them,  however,  were  cases  where  the  negligence  amounted  not  to  a  mere  non- 
feasance in  the  performance  of  a  duty  voluntarily  assumed,  but  to  a  positive 
malfeasance. 
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Section  for  a  non-exercise  of  such  power.  Such  a  statute  will, 
it  seems,  be  deemed  permissive  unless  its  terms  plainly  im- 
port the  contrary.*  But  a  railway  company  which  has  so 
far  entered  upon  the  execution  of  its  statutory  powers  as  to 
condemn  land  to  build  part  of  its  line,  will  be  compelled  by 
mandamus  to  complete  it  unless  it  shows  that  it  has  become 
impossible  for  it  to  do  so ; '  and  if  after  such  a  railway  has 
been  built  the  company  takes  up  its  rails,  a  mandamus  will 
lie  to  compel  it  to  reinstate  them.3  So  the  proprietor  of 
a  toll-bridge  must  keep  the  same  in  repair  so  long  as  he 
exercises  the  privilege  accorded  him  by  a  statute  of  receiv- 
ing tolls,  or  else  he  must  pay  damages  to  any  one  thereby 
specially  injured.  He  cannot  escape  this  liability  by  main- 
taining a  ferry,  and  collecting  ferriage  in  lieu  of  the  statutory 
pontage.** 

It  is  a  general  rule,  subject  to  some  exceptions,  that  where 
an  obligation  is  imposed  upon  a  person  by  statute,  he  is  liable 
to  any  one  who  may  have  been  injured  by  its  having  been 
negligently  performed  ;  5  and  this  whether  it  was  performed 
by  himself  or  by  an  independent  contractor  employed  by 
him.*  Familiar  illustrations  of  this  principle  are  found  in  the 
running  of  railroad  trains  at  a  rate  of  speed  prohibited  by 
statute,  —  this,  the  courts  hold,  constitutes  negligence  per 
se  ;^  in  the  omission  of  such  a  company  to  maintain  the  stat- 
utory signals  at  a  highway-crossing;*  in  a  farmer  running  a 

'  Rex  2/.  Birmingham  Canal  Nav.,  2  W.  Black.  708,  per  Lord  Mansfield, 
C.  J.,  and  Acton,  J. ;  Rcgina  v.  York  etc.  R.  Co.,  I  El.  &  Bl.  178,  per  Erie, 
J.;  NichoU  v,  Allen,  i  Best  &  S.  915,  932,  per  Crompton,  J. 

"  Regina  v.  York  etc.  R.  Co.,  i  El.  &  Bl.  178.  Compare  Edinburgh  etc  R. 
Co.  V,  Phillip,  2  Macq.  H.  L.  Cas.  514 ;  s,  c.  29  Sc.  Jur.  242 ;  i  Pat.  Sc  App.  681. 

3  Rex  V.  Severn  etc.  R.  Co.,  2  Barn.  &  Aid.  646. 

4  NichoU  V.  Allen,  i  Best  &  S.  916. 

5  Gray  v,  PuUen,  5  Best  &  S.  970;  s.  c.  34  L.  J.  (Q.  B.)  265;  13  Week. 
Rep.  257;  II  L.  T.  (N.  s.)  569;  Mersey  Docks  Trustees  v.  Gibbs,  L.  R,  i 
H.  L.  93;  Coe  V,  Wise,  L.  R.  i  Q.  B.  711 ;  s.  c.  7  Best  &  S.  831 ;  37  L.  J. 
(Q.  B.)  262;  Bessant  v.  Great  Western  R.  Co.,  8  C.  B.  (n»  s.)  368. 

^  Gray  v,  PuUen,  supra, 

7  Correll  v,  Burlington  etc.  R.  Co.,  38  Iowa,  120;  Jettcr  v.  New  York  etc, 
R.  Co.,  2  Keyes,  154. 

^  Dodge  V.  Burlington  etc.  R.  Co.,  34  Iowa,  276. 
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threshing-machine  without  having  the  tumbling-rods  "boxed 
and  secured  while  running,"  as  required  by  a  statute ; '  and 
in  a  person  keeping  a  sign  suspended  over  a  sidewalk,  in  viola- 
tion of  a  city  ordinance,  so  that  it  is  blown  down  by  a  violent 
gale,  inflicting  injury.*  Upon  the  same  principle,  where  the 
charter  of  a  corporation,  or  other  governing  statute,  makes 
it  the  duty  of  the  corporation  to  keep  in  repair  a  bridge, 
dike,  canal,  or  other  public  work,  an  individual  injured  by  a 
neglect  of  the  statutory  duty  may  maintain  an  action  there- 
for.3  The  same  rule,  we  shall  see,  is  applicable  to  chartered 
municipal  corporations.^ 

( 3. )  Corporations  holding  Public  Offices,  —  A  public  office 
may  well  be  vested  in  a  corporation.s  It  ii^  scarcely  nec- 
essary to  suggest  illustrations  of  this.  In  this  country  the 
power  of  eminent  domain  is  constantly  exercised  in  be- 
half of  corporations,  on  the  ground  that  the  use  for  which 
the  land  is  required  is  a  public  use.  In  England  the  duties 
formerly  discharged  by  overseers  of  highways  and  turnpike 
trustees  appear  now  to  be  generally  committed  by  statute 
to  incorporated  boards  called,  for  what  reason  the  writer 
does  not  know,  "  local  boards  of  health."  The  rule  an- 
nounced in  subdivision  (2),  supra,  would  exempt  these  boards 
from  liability  to  individuals  for  failing  to  perform  their  duties, 
or  for  performing  them  imperfectly.  But  here,  as  in  many 
other  cases,  considerations  of  public  policy  interfere,  and 
interrupt  the  uniformity  of  legal  rules.     These  boards,  when 

'  Reynolds  v,  Hindman,  32  Iowa,  146;  Messenger  v.  Pate,  42  Iowa,  443. 

'  Salisbury  v,  Herchenroder,.  106  Mass.  458. 

3  Riddle  v.  Proprietors,  7  Mass.  169;  Pennsylvania  etc.  Canal  Co.  v.  Gra- 
ham, 63  Pa.  St.  290;  Pennsylvania  R.  Co.  v.  Patterson,  73  Pa.  St.  491 ;  Harrison 
V.  Great  Northern  R.  Co.,  3  Hurl.  &  Colt.  231 ;  j.  c.  10  Jur.  (n.  s.)  992;  33 
Lw  J.  (Exch.)  266;  12  Week.  Rep.  1081;  10  L.  T.  (n.  s.)  621;  Bayley  v. 
Wolverhampton  Water- Works  Co.,  6  Hurl.  &  N.  241.  In  this  case  the  water- 
works company  was  held  liable  to  a  traveller  whose  horse  was  injured  by  their 
fiuling  to  keep  a  fire-plug  in  repair,  as  directed  by  a  statute,  although  the  plug 
belonged  to  the  local  board  of  health,  which  was  liable  to  the  water-works 
company  for  the  expenses  of  the  repairs. 

*  Eritf  V,  Schwingle,  22  Pa.  St.  384 ;  infra,  (4). 

5  Mr.  Justice  Blackburn,  in  Mersey  Docks  Trustees  v,  Gibbs,  L.  R.  i  H. 
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charged  by  statute  with  the  duty  of  keeping  the  highways, 
docks,  and  other  public  works  in  repair,  and  provided  with 
funds  for  this  purpose,  are  liable  in  civil  actions  for  damages 
to  any  person  injured  by  a  neglect  of  their  duties ;  but  the 
action  lies  against  them  only  as  a  corporation,  and  the 
damages  are  leviable  only  out  of  their  corporate  funds.' 

IVant  of  funds  with  which  to  repair  has  been  held  no  de- 
fence to  such  actions,  where  the  commissioners  possessed  the 
means  of  raising  the  necessary  funds,  —  as,  by  levying  a  tax." 
It  is  not  necessary  to  show  affirmatively  that  the  commis- 
sioners had  funds,  o  the  means  of  raising  funds,  to  meet 
any  damages  which  might  be  recovered  against  them ; '  but 

'  Mersey  Docks  Trustees  v,  Gibbs,  L.  R.  i  H.  L.  93;  Coe  v.  Wise,  37  L.  J. 
(Q.  B.)  262;  J.  c,  7  Best  &  S.  831 ;  L.  R.  i  Q.  B.  711 ;  14  L.  T.  (N.  s.)  891 ; 
Smith  V.  West  Derby  Local  Board,  3  C.  P.  Div.  423;  Winch  v.  Conservators  of 
the  Thames,  L.  R.  7  C.  P.  458  (affirmed  in  fexchequer  Chamber,  L.  R.  9  C.  P. 
378);  White  V.  Hindley  Local  Board,  L.  R.  10  Q.  B.  219;  s,  c.  44  L.  J.  (Q. 
B.)  114;  32  L.  T.  (N.  s.)  460;  23  Week.  Rep.  651 ;  Hartnall  v,  Ryde  Com- 
missioners, 4  Best  &  S.  361;  s.  c.  10  Jur.  (n.  s.)  257;  33  L.  J.  (Q.  B.)  39 
(distinguishing  Young  v.  Davis,  7  Hurl.  &  N.  760;  Metcalfe  v.  Hetherington, 
II  Exch.  257;  25  L.  J.  (Exch.)  314);  Ohrby  v.  Ryde  Commissioners,  5  Best 
&  S.  743;  s.  c.  10  Jur.  (N.  s.)  1048;  Clothier  v,  Webster,  12  C.  B.  (N.  S.)  790; 
s.  c,  9  Jur.  (N.  s.)  231;  Whitehouse  v,  Fellowes,  10  C.  B.  (n.  s.)  765;  s,  c 
30  L.  J.  (C.  P.)  306;  Hardwick  v.  Moss,  7  Hurl.  &  N.  136;  j.  r.  31  L.  J. 
(Exch.)  314;  7  Jur.  (N.  s.)  804;  Davis  v.  Curling,  8  Q.  B.  286;  s.  c.  10  Jur. 
69;  15  L.  J.  (Q.  B.)  56;  12  Week.  Rep.  1079;  Foreman  v.  Canterbury,  L. 
R.  6  Q.  B.  214;  J.  c.  40  L.  J.  (Q.  B.)  138;  24  L.  T.  (n.  s.)  385;  Ruck  v. 
Williams,  3  HurJ.  &  N.  308;  s,  c,  27  L.  J.  (Exch.)  359;  Ward  v.  Lee,  7  El. 
&  Bl.  426;  Itchin  Bridge  Co.  v.  Southampton  Local  Board,  8  El.  &  Bl.  801  ; 
Meek  v.  Whitechapel  Board,  2  Fost.  &  Fin.  144;  Brownlow  v.  Metropolitan 
Board,  16  C.  B.  (N.  s.)  546  (affirming  s,  r.  13  C.  B.  (n.  s.)  768). 

'  Hartnall  v,  Ryde  Commissioners,  4  Best  &  S.  361.  This  is  in  conformity 
with  the  general  American  doctrine  applicable  to  the  liability  of  overseers  of 
highways  (Hover  v.  Barkhoof,  44  N.  Y.  113),  and  to  the  rule  applicable  to 
the  liability  of  municipal  corpora^tions.  Henley  v.  Lyme  Regis,  5  Bing.  91  ; 
2  Moo.  &  P.  278;  in  error  to  King's  Bench,  3  Barn.  &  Adol.  77;  in  the 
House  of  Lords,  2  CI.  &  Fin.  331  ;  1  Bing.  N.  C.  222;  8  Bli.  N.  R.  690;  I 
Scott,  29;  Erie  City  v,  Schwingle,  22  Pa.  St.  384;  Hines  v.  Lockport,  50  N. 
Y.  236  (affirming  s.  c.  41  How.  Pr.  435;  5  Lans.  16;  60  Barb.  378);  Hyatt 
V.  Rondout,  44  Barb.  385  (affirmed,  see  41.  ^*^-  Y.  619);  Peach  v,  Utica,  10 
Hun,  477;  Hutson  v.  New  York,  9  N.  Y.  163;  s.  c,  5  Sandf.  S.  C  289; 
Milledgeville  r.  Cooley,  55  Ga.  16.     See  Smith  v,  Wright,  27  Barb.  621. 

3  Ohrby  v,  Ryde  Commissioners,  5  Best  &  S.  743;  j.  c,  10  Jur.  (n.  s.) 
1048;  33  L.  J.  (Q.  B.)  296;  12  Week.  Rep.  1079.^ 
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the  rule  is  different  where  a  surveyor  of  highways  is  sought 
to  be  charged  personally.' 

(4.)  Municipal  Corporations. — The  same  principle  extends, 
though  not  with  a  perfect  and  uniform  application,  to  incor- 
porated cities  and  towns.  These  bodies,  like  some  other 
corporations,  may  in  a  large  sense  be  deemed  public  offi- 
cers. They  exercise  the  functions  at  least  of  one  important 
public  office  which,  outside  of  cities  and  towns,  is  gener- 
ally, in  this  country,  committed  to  a  single  individual,  —  that 
of  surveyor  of  highways.  The  rules  which  govern  the  civil 
liability  of  public  officers  are  for  the  most  part  applicable 
to  them.  A  public  officer  is  not  answerable  in  an  action  for 
damages  for  errors  committed  in  the  discharge  of  discre- 
Honary  duties.  On  this  ground  legislators  are  always,  and 
judges  and  administrative  officers  are  generally,  exempt  from 
civil  liability.  In  like  manner,  a  municipal  corporation  is 
not  answerable  in  damages  for  hurt  done  to  individuals  in  the 
exercise  of  what  is  termed  its  legislative  or  judicial  powers." 
A  public  officer  is  not  answerable  in  damages  to  an  indi- 
vidual for  a  failure  to  perform  duties  which  are  strictly  of  a 
public  nature, —  that  is,  duties  which  he  owes  to  the  public  in 
their  aggregate  capacity.^  Neither  is  a  municipal  corpora- 
tion answerable  in  damages  for  a  neglect  to  perform  a  public 
or  governmental  duty.-*     A  public  officer  is  answerable  in 

*  Smith  V,  Wright,  27  Barb.  627. 

'  KcUey  v.  Milwaukee,  18  Wis.  83;  Goodrich  v,  Chicago,  20  111.  445; 
Griffin  V,  New  York,  9  N.  Y.  456;  Dewey  v,  Detroit,  15  Mich.  307;  Hen- 
derson V,  Sandefur,  11  Bush,  550;  McCormack  v.  Patch  in,  53  Mo.  33;  Macy 
V.  Indianapolis,  17  Ind.  267;  Detroit  v,  Beckman,  34  Mich.  125;  Lansing  v. 
Toolan,  37  Mich.  152;  Pontiac  v.  Carter,  32  Mich.  164;  Carroll  v,  St.  Louis, 
4  Mo.  App.  191;  Saxton  v.  St.  Joseph,  60  Mo.  153;  Wilson  v.  New  York, 
I  Denio,  595;  Rochester  White- Lead  Co.  v,  Rochester,  3  N.  Y.  463;  Mar- 
tin V,  Brooklyn,  I  Hill,  545 ;  Mills  v.  Brooklyn,  32  N.  Y.  489 ;  Donohue  v. 
New  York,  3  Daly,  65;  Child  v.  Boston,  4  Allen,  41  ;  Jones  v.  New  Haven, 
34  Conn,  i ;  Kavanagh  v»  Brooklyn,  38  Barb.  232 ;  Stone  v,  Augusta,  46 
Me.  127. 

3  Ante,  (I). 

*  Sussex  County  v,  Strader,  18  N.  J.  L.  108;  Cooley  v,  Essex,  27  N.  J, 
I*  415;  Livermore  v.  Camden,  31  N.  J.  L.  507 ;  s,  c.  29  N.  J.  L.  245 ;  Pray 
V.  Jersey  City,  32  N.J.  L.  394;  Union  v.  Durkes,  38  N.  J.  L.  21 ;  Richmond 
V.  Long,  17  Gratt.  375. 
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damages  to  an  individual  for  failing  to  perform  a  ministerial 
duty  which  he  owes,  not  to  the  public  generally,  but  to  such 
individual ; '  and  so  is  a  municipal  corporation.''  Thus,  if  a 
municipal  corporation  undertakes  to  maintain  for  its  profit, 
or  for  revenue,  a  wharf,  pier,  or  dock,  it  assumes  a  duty 
toward  the  public  distributively  of  keeping  such  work  in 
suitable  repair,  and  must  pay  damages  to  any  one  injured 
in  consequence  of  its  neglect  of  this  duty .3  Many  other 
illustrations  of  the  same  liability  might  be  given,  but  enough 
has  been  stated  to  illustrate  the  principle. 

IV.  Payment  of  Damages  out  of  Trust  Funds,  —  The 
real  stress  of  the  Rhode  Island  case  ^  lies  in  the  doctrine  there 
announced  that  a  trust  fund  specifically  devoted  by  law,  or 
by  the  terms  on  which  it  was  donated,  to  one  object,  can  be 
diverted  by  the  judicial  courts  to  a  totally  different  object. 
It  must  be  conceded  that  there  is  no  principle  of  strict 
reason  or  of  strict  justice  which  will  take  a  fund  devoted 
specifically  to  one  object,  or  belonging  to  a  class  of  innocent 
beneficiaries,  and  give  it  to  a  third  person  simply  because 
he  has  been  injured  by  the  wrong  of  the  custodian  of  such 
fund,  or  of  his  servant.  It  is  impossible  to  escape  the  force 
of  Lord  Cottenham's  reasoning  upon  this  question  in  the 
case  of  the  Feoffees  of  Heriot's  Hospital  v,  Ross,^  although 

'  Ante,  (I). 

*  Stackhouse  v,  Layfayette,  26  Ind.  17 ;  Rochester  White- Lead  Co.  v, 
Rochester,  3  N.  Y.  463;  Mills  v.  Brooklyn,  32  N.  Y.  489;  Cole  v.  Medina, 
27  Barb.  218;  Kavanagh  v,  Brooklyn,  38  Barb.  232;  Hutson  v.  New  York,  ^ 
N.  Y.  163;  Leavenworth  v.  Casey,  McCahon  (Kan.),  124;  Child  v,  Boston,  4 
Allen,  41 ;  Perry  v,  Worcester,  6  Gray,  544;  Sprague  v,  Worcester,  13  Gray, 
193;  Emery  v,  Lowell,  104  Mass.  13;  New  York  v.  Furze,  3  Hill,  612;  Lacour 
V.  New  York,  3  Duer,  406 ;  Wilson  v.  New  York,  i  Denio,  595 ;  Eastman  v, 
Meredith.  36  N.  H.  284;  Shaw,  C.  J.,  in  Anthony  v,  Adams,  i  Mete.  285; 
Kobs  V,  Minneapolis,  22  Minn.  159;  Simmer  v.  St.  Paul,  23  Minn.  408;  Jones 
V,  New  Haven,  34  Conn,  i ;  St.  Paul  v.  Seitz,  3  Minn.  297. 

3  Pittsburgh  v,  Grier,  22  Pa.  St.  54 ;  Maxwell  v.  The  City,  7  Phila.  137 ; 
Taylor  v.  New  York,  4  E.  D.  Smith,  559;  McGuiness  v.  New  York,  52  How. 
Pr.  450;  Memphis  v,  Kimbrough,  12  Heisk.  133.  See  Buckbee  »*  Brown,  21 
Wend,  no;  The  People  v,  Albany,  11  Wend.  544;  Garrison  v.  New  York,  5 
Bosw.  497;  Kennedy  v.  New  York,  73  N.  Y.  365. 

4  Supra,  I.  5  12  C1..&  Fin.  507. 
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the  case  may  not  have  called  for  those  observations.'  The 
question  was  greatly  discussed  in  the  case  of  Mersey  Docks 
V.  Gibbs,'  and  the  result  was  that  a  fund  specifically  appro- 
priated by  several  acts  of  Parliament  to  the  keeping  in 
repair  of  the  docks,  the  payment  of  interest  on  an  indebted- 
ness which  had  been  created  in  the  building  of  them,  and 
the  creation  of  a  sinking-fund  for  the  gradual  liquidation  of 
such  indebtedness,  was  diverted  to  the  payment  of  damages 
which  had  accrued  to  a  ship  from  the  negligence  of  a  ser- 
vant whom  the  trustees  of  the  docks  had  employed  to  take 
charge  of  them.  After  reading  attentively  the  various  judg- 
ments which  were  delivered  in  that  celebrated  case,  one  can 
hardly  escape  the  conclusion  that,  whatever  reasons  were 
actually  put  forth  in  support  of  this  doctrine,  the  real  consid- 
eration which  weighed  upon  the  minds  of  the  judges  anc( 
law-lords  was  that  it  was  necessary  to  prevent  a  failure  of 
justice.  The  rule  thus  declared  rests,  then,  upon  large  views 
of  justice  and  public  policy.  It  is  closely  analogous  to  the 
rule  of  admiralty  which  makes  the  thing- — the  ship  —  an- 
swerable for  the  wrongs  done  by  those  who  have  the  man- 
agement of  it. 

The  principle  is  really  much  older  than  Mersey  Docks  v, 
Gibbs.  It  has  been  applied  for  many  years  in  England  and 
this  country  in   case  of  municipal   corporations.^     These 

'  We  incline  to  think  that  the  case  ought  to  have  been  decided  upon  the 
gronnd  that  the  duty  for  the  non-performance  of  which  the  action  was  brought 
was  discretionary  with  the  trustees,  and  hence  not  actionable.  If  one  father- 
less boy  could  maintain  an  action  against  the  trustees  of  such  an  establishment 
for  failing  to  take  him  in,  ten  thousand  others  might ;  while  at  the  same  time 
the  (iinds  at  their  disposal  might  not  have  enabled  them  to  provide  for  more 
thaa  a  hundred.  It  seems  to  us  that,  from  the  very  nature  of  the  case,  the 
trustees  of  such  an  institution  are  clothed  with  a  discretion  as  to  whom  they 
will  take  in  and  whom  they  will  exclude,  and  that  this  discretion,  while  sub- 
ject to  the  visitorial  powers  of  a  court  of  chancery,  cannot  be  controlled  by  a 
court  of  law  in  an  action  for  damages. 

»  L.  R.  I  H.  L.  93. 

3  Mayor  of  Lynn  v.  Turner,  Cowp.  86;  Henley  v.  Mayor  of  Lyme  Regis, 
5  Bmg.  91 ;  J.  f.  3  Moo.  &  P.  278  (in  error  to  King's  Bench,  3  Barn.  &  Adol. 
77;  io  the  House  of  Lords,  2  CI.  &  Fin.  331 ;  i  Bing.  N.  C.  222;  8  Bli.  N.  R. 
,  690;  I  Scott,  29).     The  American  cases  are  too  numerous  to  cite. 
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bodies  in  the  United  States  are  organized  either  under 
special  charters  or  general  statutes  which  provide  specific- 
ally the  purposes  for  which  revenue  may  be  raised  and  to 
which  it  may  be  applied.  Revenue  thus  raised  is  directly 
charged  with  the  public  trusts  named  in  the  governing  stat- 
utes. It  is  believed  that  very  few  of  these  statutes  provide 
specifically  for  the  use  of  such  revenues  for  the  payment  of 
damages  arising  from  the  torts  and  neglects  of  the  servants 
of  the  corporation  ;  and  yet  we  know  that  such  revenues  are 
constantly  diverted  to  this  end  by  the  judgments  of  the 
courts. 

The  same  may  be  said  in  regard  to  a  receiver  of  a  railway. 
This  officer,  under  the  orders  of  a  court  of  equity,  takes 
charge  of  all  the  property  of  the  railway  company.  The 
real  owners  of  the  property,  and  those  beneficially  interested 
in  it,  are  held  at  arm's  length.  He  is  not  their  agent  in  any 
sense,  but  is  exclusively  the  officer  of  the  court.  No  prin- 
ciple of  logic  can  be  discovered  which  will  justify  the  diver- 
sion of  funds  which  belong  in  equity  to  them  to  the  pay- 
ment of  damages  committed  by  him,  or  by  those  whom  he 
employs  and  who  are  responsible  only  to  him.  And  yet 
actions  for  such  damages  are  constantly  prosecuted  against 
such  receivers,  and  judgments  rendered  against  them  in  such 
actions  are  paid  out  of  the  trust  funds  in  their  hands,  under 
the  sanction  of  doctrines  announced  in  the  highest  judicial 
tribunals.'  Moreover,  those  courts  which  have  appointed 
such  receivers  are,  it  is  believed,  in  the  universal  practice 
of  directing  the  payment  of  such  damages,  where  the  circum- 
stances are  such  that  they  would  have  been  payable  by  the 
corporation  itself  had  the  property  remained  in  its  hands. 

Seymour  D.  Thompson. 
St.  Louis,  Mo. 

'  Murphy  v.  Holbrook,  20  Ohio  St.  137.  There  is  a  statute  giving  such  an 
action  in  Indiana  for  stock  killed,  i  Stat.  Ind.  1876,  p.  751,  sect.  I ;  Ohio  etc 
R.  Co.  V.  Fitch,  20  Ind.  500. 
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NOTICE  TO  DIRECTORS— HOW  FAR  BINDING  ON 
CORPORATION 

The  purpose  of  the  present  article  is  to  inquire  how  far 
and  under  what  circumstances  a  corporation  is  affected  by 
notice  imparted  to  one  or  more  of  its  directors. 

Mr.  Morse,  in  his  valuable  treatise  on  Banks  and  Banking,* 
says:  — 

"  When  knowledge  is  gained  by  one  or  more  of  the  directors, 
the  general  rule  is  unquestioned,  and  is  very  easily  stated.  If  the 
director  acquired  it  in  his  official  capacity,  or  in  the  course  of  or 
in  relation  to  any  special  matter  or  function  of  which  he  had 
charge  as  an  agent  of  the  bank,  then  he  knows  it  as  a  director, 
and  the  law  holds  that  the  bank  also  knows  it.  If  he  acquires 
it,  however,  solely  as  any  other  private  individual  might  have 
acquired  it,  and  not  officially  or  in  connection  with  his  discharge 
of  the  functions  of  his  office,  or  if  it  did  not  relate  to  any  matter 
in  which  he  owed  a  peculiar  duty  to  the  bank,  he  does  not  know 
it  as  director,  and  the  bank  does  not  know  it  by  implication  from 
his  knowledge,  unless  as  a  matter  of  fact  he  communicates  it  to 
his  co-directors,  or  such  of  them  as  are  present  at  the  meeting. 
The  rule  is  thus  stated  probably  as  clearly  and  correctly  as  it  can 
be  in  general  phraseology. ' ' 

The  author  then  affirms  that  great  difficulty  has  been 
experienced  .in  applying  his  general  rule  to  the  varying 
facts  displayed  in  different  cases.  A  reference  to  the  causes 
that  have  been  decided  relating  to  questions  of  this  kind 
will  fully  verify  the  truth  of  the  last  remark.  The  cases  are 
agreed  that  information  received  by  a  director  as  any  other 
person  might  receive  it,  without  any  connection  with  his 
duties  as  such  director,  will  not  be  held  to  be  notice  to  his 
corporation. 

In  National  Bank  v,  Norton,"  a  director  of  a  bank  had 

*  Pp.  125,  126.  »  I  Hill,  578(1841). 
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knowledge  of  the  dissolution  of  a  partnership.  Neverthe- 
less the  bank  afterwards  discounted  a  note  dated  after  the 
dissolution,  signed  by  the  firm  name.  The  court  below  held 
that,  as  it  was  the  duty  of  the  director  having  that  notice 
to  pass  on  the  discount  and  renewal  of  notes,  the  bank  was 
bound  by  his  knowledge.  But  the  old  Supreme  Court  held 
that  "the  notice  was  not  addressed  to  the  directors.  He 
[the  director  above  mentioned]  happened  to  know  the  fact 
of  dissolution,  as  a  director  or  other  corporator  may  do, 
without  being  aware  that  the  bank  could  be  prejudiced  by 
it.  Not  having  any  intimation  that  it  was  material,  it  is  too 
much  to  insist  on  a  presumption  that  he  ever  communicated 
the  fact  to  the  board.  Not  having  acquired  his  knowledge 
as  director,  there  is  no  room  for  presumption  either  on  the 
ground  of  duty  or  interest."  To  the  same  effect:  see  Housa- 
tonic  Bank  v,  Martin.' 

In  Farrell  Foundry  v.  Dart,'  a  director  of  a  company 
found  a  certain  deed  recorded  in  the  town  records;  but 
at  that  time  he  was  not  acting  in  his  capacity  as  direc- 
tor in  searching  for  the  deed,  nor  did  he  ever  communi- 
cate his  knowledge  thus  obtained  to  the  other  directors. 
It  was  held  that  his  knowledge  of  the  existence  of  the 
deed  was  not  to  be  imputed  to  the  corporation.  The  court 
laid  down  the  rule  that,  "  in  order  to  affect  a  corpora- 
tion by  the  knowledge  of  one  of  its  directors,  it  was  neces- 
sary that  he  should  have  such  knowledge  while  acting 
officially  in  its  business,  unless  he  was  acting  as  its  agent 
under  and  by  virtue  of  some  special  authority  conferred 
upon  him  other  than  what  he  would  possess  by  virtue  of  his 
merely  being  one  of  its  directors ;  in  which  case  his  knowl- 
edge while  so  transacting  its  business  would  affect  his  prin- 
cipal to  the  same  extent  as  that  of  any  other  agent  acting  in 
the  business  in  which  he  is  employed. 

In  Miller  v,  Illinois  Central  Railroad  Company,^  certain 
information  was  communicated  to  the  president  of  the 
railway  company  casually  as  a   matter  concerning  the  in- 

«  I  Mete.  308  (1840).     »  26  Conn.  376  (1857).     3  24  Barb.  313  (1857). 
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terests  of  a  private  firm  of  which  he  was  a  member.  It 
was  held  that  this  was  no  notice  to  the  railroad  company, 
there  being  no  intimation  "  that  it  was  intended  or  designed 
to  give  notice  to  him  or  to  the  company,  or  that  he  as  presi- 
ident,  or  the  company  as  his  principal,  should  take  notice  of 
or  regard  it,  or  the  rights  or  claims  6f  the  plaintiff  in  relation 
to  the  subject  of  it" 

In  Powles  V.  Page,*  one  Dixon  was  a  member  of  a  private 
partnership,  and  was  also  a  director  in  a  joint-stock  bank- 
ing company,  which  was  held  to  be  a  ^2^a5/-corporate 
body.  The  question  was  whether  the  banking  company 
had  notice  of  the  dissolution  of  the  private  partnership 
at  a  particular  time  merely  from  the  fact  that  Dixon  was 
a  stockholder  and  director  as  above  stated,  so  as  to  affect 
the  bona  fides  of  the  acquisition  of  certain  paper  held  by 
the  banking  company,  executed  by  one  of  the  parties  after 
the  dissolution  of  the  partnership.  Tindall,  C.  J.,  said  :  "  It 
was  pressed  upon  us  in  the  course  of  the  argument  that 
*  *  *  as  Dixon  was  a  member  of  the  board  of  directors, 
the  company  must  be  affected  by  that  which  was  known  to 
him;  but  as  the  case  states  that  he  had  not  as  a  director 
any  management  of  or  interference  in  the  banking  accounts, 
we  think  that  the  circumstance  of  his  being  a  director  makes 
no  difference  in  this  respect." 

In  Loomis  v.  Eagle  Bank  of  Rochester,'  the  payee  of  a 
note  assigned  it  to  a  bank  of  which  he  was  a  director;  and 
it  was  held  that  the  bank  was  not  affected  by  knowledge  of 
the  payee  of  an  existing  defence,  which  he  had  not  com- 
municated to  it. 

In  Custer  v.  Tompkins  County  Bank,^  the  defendant,  being 
sued  by  the  bank  on  a  note  indorsed  by  Reed,  a  director  of  the 
bank,  offered  to  show  that  the  note  was  given  without  con- 
sideration, which  fact  was  known  to  Reed,  who  was  present 
when  the  note  was  discounted  by  the  bank.  The  court  held 
the  defence  unavailing,  and  said :  **  Notice  to  a  corporator  is 

'  3  M.  G.  &  S.  i6  (1846).         "  Disney,  285.        3  9  Pa.  St  27  (1848). 
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not  notice  to  the  corporation,  unless  he  were  constituted  an 
organ  of  communication  between  it  and  those  who  deal 
with  it." 

In  Commercial  Bank  v,  Cunningham,'  a  director  of  the 
bank  discounted  a  note  on  which  he  was  an  accommodation 
indorser,  and  the  question  was  whether  the  bank  had  con- 
structive notice  of  the  character  of  his  indorsement.  The 
court,  by  Wilde,  J.,  said :  — 

"The  knowledge  of  Parker,  [the  director]  although  he  was  one 
of  the  directors  of  the  Commercial  Bank,  is  no  proof  of  notice  to 
that  corporation,  especially  as  he  was  a  party  to  all  these  contracts, 
whose  interest  might  be  opposed  to  that  of  the  corporation.  To 
permit  the  stockholders  or  directors  of  a  bank  to  subject  it  to 
liability  or  to  affect  its  interest,  unless  they  have  authority  so  to 
do  expressly  by  its  charter,  would  be  attended  with  the  most  dan- 
gerous consequences,  and  is  certainly  not  sanctioned  by  any  au- 
thority." 

In  the  case  of  the  United  States  Insurance  Company  v. 
Shriver,"  one  Neff  was  president  of  an  insurance  company, 
and  the  question  was  whether,  supposing  him  to  have  notice 
of  a  certain  mortgage,  his  company  was  affected  by  that  fact. 
In  that  case  the  court  laid  down  this  rule :  — 

**The  sound  and  safe  rule  on  the  subject  is  this:  that  notice 
given  to  a  director  of  an  incorporated  institution  privately,  or 
which  he  acquires  from  rumor  or  through  channels  open  to  all 
alike,  and  which  he  does  not  communicate  to  his  associates  at  the 
board,  will  not  bind  the  institution.  But  if  the  notice  is  given 
to  him  officially,  for  the  purpose  of  being  communicated  to  the 
board,  although  such  notice  should  not  be  communicated  the 
institution  is  bound  by  it." 

This  rule  was  approved  in  General  Insurance  Company  v. 
United  States  Insurance  Company,^  where  the  question  arose 
on  the  same  facts. 

In  Winchester  v,  Baltimore  Railroad  Company,*  one  Win- 

*  24  Pick.  270  (1837).  3  10  Md.  527. 

»  3  Md.  Ch.  388  (1851).  4  4  Md.  238  (1853). 
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Chester  was  the  president  of  a  railway  company,  to  which 
he  executed  a  mortgage  on  certain  lands  which  had  been 
conveyed  by  a  deed  executed  by  himself  and  wiff  to  a 
trustee  for  her  separate  use.  The  question  was  as  to  whether 
the  knowledge  of  the  execution  of  this  deed,  possessed  by 
the  president,  was  to  be  imputed  to  the  company.  The 
court  said:  — 

"  It  was  urged  in  argument  that  inasmuch  as  .Winchester  was 
president  of  the  company  at  the  time  he  executed  the  mortgage, 
any  knowledge  which  he  had  in  regard  to  the  rights  and  equities 
of  his  wife  must  be  taken  as  the  knowledge  of  the  company.  It  is 
Qodoubtedly  true,  as  a  proposition  of  law,  that  the  principal  is 
affected  with  the  knowledge  and  bound  by  the  acts  of  the  agent ; 
but  this  principle  can  have  no  application  to  a.  case  in  which  the 
one  party  does  not  act  as  agent,  but  avowedly  for  himself  and 
adversely  to  the  interests  of  the  other.  In  the  case  now  under 
consideration,  Winchester  did  not  profess  and  in  fact  did  not 
represent  the  company;  it  was  represented  in  the  transaction  by 
the  then  directors  with  whom  he  dealt.  To  hold  a  company 
responsible  for  all  the  acts  of  any  of  its  officers  when  they  act  con- 
fessedly in  behalf  of  their  own  interests  and  in  an  adversary  char- 
acter, would  be  to  sanction  the  grossest  frauds.  We  are  of  opinion 
that  the  knowledge  of  Winchester,  unless  it  be  shown  to  have 
been  communicated  to  the  company,  is  not  sufficient  to  affect  its 
rights." 

To  the  same  effect  see  La  Farge  Insurance  Company  v. 
Bell.* 

The  grreatest  difficulty  arises  in  cases  of  fraud,  where  a 
director  is  ostensibly  acting  for  his  corporation  but  really 
for  himself  and  in  fraud  of  the  rights  of  third  persons.  In 
such  cases  it  is  often  extremely  hard  to  determine  in  a  satis- 
factory manner  whether  the  loss  sustained  by  the  improper 
conduct  of  the  director  should  fall  on  his  corporation  or  on 
some  one  else.  The  cases  on  the  subject  abound  in  fine 
distinctions,  and  cannot  be  wholly  reconciled. 

In  Fulton  Bank  v,  Sharon  Canal  Company,"  Cheesebrough 

«  22  Barb.  54  (1856).  '  4  Paige,  128  (1833). 

VOL.  VI.  NO.  I.  4 
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was  president  and  Brown  was  a  director  of  a  banking  company. 
At  the  same  time  Brown  was  president  of  a  canal  company, 
and  he  and  Cheesebrough  were  directors  and  members  of 
the  finance  committee  of  the  same  canal  company.  Certain 
funds  came  to  the  hands  of  the  finance  committee,  which 
were  deposited  to  the  credit  of  the  canal  company  in  the 
bank  of  the  above-named  banking  company.  Without  any 
authority  from  the  canal  company  or  its  finance  committee. 
Brown  drew  out  most  of  the  money  on  the  same  day  that 
it  was  deposited,  on  checks  signed  by  him  as  president  of 
the  canal  company,  and  afterwards  failed.  The  court  held 
that  Brown  had  no  authority  or  right  to  draw  the  money. 
The  question  was  whether  the  bank  was  bound  to  the  canal 
company  for  the  money  deposited.  If  the  bank  was  bound 
by  facts  known  to  Cheesebrough,  its  president,  and  Brown, 
its  director,  who  both  knew  that  the  money  belonged  to  the 
canal  company  and  was  deposited  by  its  board  of  finance, 
of  course  it  knew  that  Brown  had  no  right  to  draw  the 
checks;  consequently  the  bank  would  be  liable.  But  the 
court  said :  "  If  by  the  negligence  of  those  who  had  the 
fund  in  their  possession  it  has  been  deposited  in  such  a 
manner  as  to  give  the  officers  of  the  bank  reason  to  suppose 
that  the  deposit  was  made  by  Brown  in  his  character  of 
president,  the  canal  company  must  sustain  the  loss  which 
has  been  occasioned  by  such  negligence."  On  the  whole 
case  the  court  said  :  **  There  can  be  no  actual  notice  to  a 
corporation  aggregate  except  through  its  agents  or  officers. 
The  directors  and  trustees,  when  assembled  as  a  board,  are 
the  general  agents  upon  whom  a  notice  may  be  served,  and 
which  will  be  binding  on  their  successors  and  the  corpora- 
tion. But  notice  to  an  individual  director,  who  has  no  duty 
to  perform  in  relation  to  such  notice,  cannot  be  considered 
a  notice  to  the  corporation."  The  court  held  that  notice 
of  the  facts  which  came  to  the  knowledge  of  Brown  as 
president,  and  Cheesebrough  as  director  and  member  of 
the  finance  committee,  was  not  notice  to  the  bank  of  which 
Cheesebrough  was  the  president  and  Brown  was  a  director. 


Digitized  by 


Google 


NOTICE  TO    DIRECTORS    OF    CORPORATIONS.  5 1 

The  real  point  in  the  case  was  this :  Cheesebrough  knew,  as 
a  member  of  the  finance  committee,  that  the  money  belonged 
to  the  canal  company,  but  he  had  no  reason  to  suppose  that 
Brown  would  attempt  to  commit  a  fraud  by  improperly 
drawing  out  the  money,  and  there  was  nothing  to  induce 
him  to  warn  the  teller  not  to  pay  out  the  nioney  on  the 
individual  check  of  Brown.  Of  course  the  bank  was  not 
bound  by  Brown's  knowledge,  as  he,  although  a  director 
of  the  bank,  was  acting  for  himself  and  not  for  the  bank. 
And  as  the  circumstances  attending  the  deposit  were  such 
as  to  lead  the  officers  of  the  bank  to  suppose  that  Brown 
had  a  right  to  draw  the  money,  and  the  canal  company  by 
the  ambiguity  of  the  character  of  the  deposit  had  put  it  in 
his  power  to  perpetrate  the  fraud,  it  was  held  that  the  bank 
was  not  liable  to  pay  the  money  a  second  time. 

In  Louisiana  State  Bank  v,  Senecal,*  a  director  of  a  bank 
discounted  a  note  at  the  bank  for  his  own  benefit,  concealing 
the  fact  known  to  him  that  the  note  was  executed  subject  to 
certain  conditions  contained  in  a  deed  executed  at  the  same 
time  by  the  payee  to  the  maker.  This  director  was  pres- 
ent at  the  meeting  of  the  board  at  which  the  note  was 
discounted,  but  took  no  part  in  its  discount.  The  court 
said :  — 

"  If  the  knowledge  of  those  facts  had  been  brought  home  to  the 
president  or  cashier,  we  would  unhesitatingly  say  that  the  plaintiffs 
arc  bound  by  it,  they  being  the  executive  officers  of  the  bank, 
upon  whom  all  notices  and  processes  may  be  served.  But  direc- 
tors are  not  officers  of  the  bank  in  the  proper  sense  of  the  word, 
nor  have  they  individually  any  power  or  control  in  the  manage- 
ment of  its  concerns;  they  act  collectively,  and  at  stated  times, 
and  have  otherwise  no  more  to  do  with  the  general  management  of 
the  institution  than  the  other  stockholders.  The  director  in  this 
instance  had  a  direct  interest  in  suppressing  the  information  he 
possessed  ;  and  it  would  be  extending  constructive  notices  beyond 
all  reasonable  bounds  to  say  that  the  plaintiffs  must  be  held  cog 
nizant  of  facts  which  are  proved  to  have  been  intentionally  con- 

»  13  La.  525  (1838). 
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cealed  from  them  by  a  person  who  individaally  was  neither  their 
officer  nor  their  agent." 

What  is  here  said  about  knowledge  brought  home  to  the 
president  or  cashier  is  dearly  obiter,  and  the  reasons  given 
are  fanciful.  These  are  no  doubt  executive  officers ;  but  it  is 
not  true  that  a  corporation  is  to  be  held  to  a  knowledge  of 
all  things  known  to  its  executive  officers ;  nor  can  the  law 
regulating  the  service  of  process  aflford  any  criterion  by 
which  we  may  determine  whether  notice  to  an  officer  shall 
be  imputed  to  his  corporation,  beyond  the  fact  that  the  ser- 
vice of  such  process  shall  be  notice  to  the  corporation  to 
the  extent  prescribed  by  law.  To  suppose  any  other  fact 
brought  to  the  notice  of  such  an  officer  casually,  or  not  in 
connection  with  the  corporate  business,  should  be  imputed  to 
the  corporation,  is  an  error,  unsupported  either  by  reason  or 
by  authority. 

Some  of  the  cases  seem  to  turn  on  the  question  whether 
the  director  committing  the  fraud  actually  participated  in 
the  action  of  the  board  of  directors  through  which  he  suc- 
ceeded in  rendering  his  fraud  effectual ;  but  this  considera- 
tion was  regarded  as  unimportant  in  Louisiana  State  Bank 
V.  SenecaL' 

Thus,  in  National  Security  Bank  v.  Cushman  *  the  bank 
sued  on  a  promissory  note.  The  defence  was  that  the  note 
was  procured  by  fraud,  and  that  the  plaintiffs,  who  had  dis- 
counted it,  had  notice  of  the  fraud  at  the  time  of  the  act  of 
discount.  The  cashier  testified  that  the  rules  of  the  bank 
required  the  presence  of  a  majority  of  the  directors  or  of 
the  finance  committee  to  authorize  a  discount ;  but  that  it 
was  the  custom  in  some  cases  for  him  and  one  director  to 
discount  a  note,  and  that  on  the  day  this  note  was  dis- 
counted there  was  no  meeting  of  the  directors  or  the  finance 
committee.     Morton,  J.,  said :  — 

"If  the  note  is  discounted  by  a  bank,  the  mere  fact  that  one  of 
the  directors  knew  of  the  fraud  or  illegality  will  not  prevent  the 

*  Supra,  *  121  Mass.  490  (1877). 
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bank  from  recovering.  But  if  the  director  who  has  such  knowl- 
edge acts  for  the  bank  in  discounting  the  note,  his  act  is  the  act  of 
the  bank,  and  the  bank  is  affected  with  his  knowledge.  A  bank 
or  other  corporation  can  act  only  through  its  officers  or  other 
agents.  As  in  other  cases  of  agency,  notice  to  the  agent,  in  the 
coarse  of  the  transaction  in  which  he  is  acting  for  his  principal,  of 
facts  affecting  the  nature  and  character  of  the  transaction,  is  con- 
structive notice  to  the  principal.  If,  therefore,  Coleman  [the 
director]  acted  for  the  bank  in  discounting  the  note  in  suit,  the 
bank  is  affected  with  his  knowledge  of  fraud  in  the  inception  of 
the  note.  Whether  he  did  so  act  was  a  question  of  fact,  upon 
which  there  was  evidence  which  should  have  been  submitted  to  the 
jury." 

In  Fanners*  Bank  v,  Payne,'  the  defendant  had  accepted 
certain  bills  for  the  accommodation  of  one  Greene.  When 
these  matured,  Greene  obtained  other  acceptances  from  the 
defendant,  saying  that  they  would  be  used  in  renewing  and 
taking  up  the  first  bills ;  but  he  fraudulently  discounted  the 
new  bills  to  a  bank  of  which  he  was  a  director.  The  court 
held  that  the  bank  was  not  afTected  by  the  knowledge  of 
Greene,  as  he  did  not  communicate,  so  far  as  appeared,  his 
knowledge  of  the  purpose  for  which  the  bills  were  drawn  to 
the  other  directors.  Some  stress  was  also  laid  on  the  point 
that  Greene  was  not  present  at  the  meeting  of  the  board  of 
directors  at  which  the  bills  were  discounted,  though  the 
court  expressly  declined  to  say  how  far,  if  at  all,  his  presence 
at  the  meeting  would  have  modified  the  ruling.  The  court 
held  that  the  burden  of  proof  was  on  the  defendant  to  show 
that  the  dishonest  member  was  present  at  the  meeting  of  the 
board  at  which  the  bills  were  discounted ;  and  there  being 
no  evidence  on  that  point,  the  court  presumed  that  he  was 
not  present. 

In  Terrell  v.  Bank  of  Mobile,"  T.  gave  to  S.,  who  was  a 
director  of  the  bank,  a  blank  note  to  be  filled  up  for  about 
{500  in  renewal  of  another  note  held  by  the  bank.  S.  filled 
up  the  note  for  a  much  larger  sum,  and  discounted  it  at  the 

*  25  Conn.  446(1857).  '  12  Ala.  (n.  s.)  502,  (1847). 
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bank  for  his  own  use,  he  sitting  at  the  board  when  the  dis*- 
count  was  made,  but  of  course  not  communicating  his 
fraudulent  act.  The  court  held  that  the  bank  acquired  a 
good  title  to  the  note,  saying:  — 

'*  It  cannot  be  admitted  that  in  receiving  the  blank  of  the  de- 
fendant to  be  used  for  his  benefit  Scott  [the  director]  acted  as  the 
agent  of  the  bank ;  and  certainly  he  did  not  thus  act  in  abusing 
the  authority  conferred  on  him  by  the  defendant.  But  in  filling 
up  the  blank  for  a  much  larger  amount  than  his  authority  required, 
and  then  offering  the  note  for  discount,  he  was  in  reality  the  rep- 
resentative of  his  own  interest.  Pro  re  nata  his  authority  as  a 
director  was  suspended  ;  he  was  contracting  with  the  bank  through 
his  associates  in  the  directory  ;  he  was  borrowing,  not  lending,  its 
money ;  though  a  member  of  the  board,  and  present  too,  it  cannot 
be  supposed  that  he  cooperated  with  them  in  purchasing  paper  of 
which  he  was  the  avowed  proprietor ;  and  whether  he  did  or  not, 
it  cannot  be  presumed  that  he  made  any  disclosure  which  would 
prejudice  his  application  for  a  loan." 

In  Washington  Bank  v,  Lewis,'  Thompson,  a  director  of 
the  bank,  was  authorized  by  it  to  solicit  and  procure  notes 
for  discount  when  money  was  abundant.  He  procured  pos- 
session of  a  note  under  pretence  of  getting  it  discounted  for 
the  maker,  and  then  pledged  it  to  the  bank  for  a  loan  to 
himself.     The  court  said :  — 

"  The  argument  is,  that  though  Thompson  was  not  the  agent  of 
the  bank,  yet  as  he  was  its  director  his  knowledge  of  the  facts 
under  which  the  note  was  procured  is  the  knowledge  of  the  bank. 
If  this  argument  could  be  maintained,  it  would  follow  that  if  a 
director  should  procure  a  note  to  be  discounted  by  the  fraudulent 
concealment  of  material  facts  which  he  was  bound  to  disclose,  or 
even  by  false  pretences,  the  bank  would  have  no  remedy.  If 
Thompson  had  been  authorized  to  discount  this  note,  and  did  not 
discount  it,  the  argument  might  hold  good.  *  *  *  What- 
ever a  director  or  other  agent  of  a  bank  may  do  within  the  scope 
of  his  authority  would  bind  the  bank  so  as  to  make  them  respon- 
sible to  the  person  dealt  with.     But  in  the  present  case  Thompson 

'  22  Pick.  30  (1839). 
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wail  the  partj  applying  for  the  discount,  and  was  not  acting  as 
director,  nor  could  he  with  any  propriety  so  act.  He  was  the 
party  with  whom  the  bank  contracted  in  discounting  the  note.*' 

Hence  it  was  held  that  the  bank  was  entitled  to  recover 
on  the  note.  It  is  difficult  to  approve  of  this  case.  The 
bank  constituted  the  director  its  agent  to  receive  notes  for 
discount,  and  thus  held  him  out  as  a  person  worthy  of  trust 
in  that  business.  The  bank  was  deceived.  But  the  director 
received  the  note  as  the  agent  of  the  bank,  and  the  loss 
should  not  have  been  visited  on  one  who  had  acted  on  the 
credit  held  out  by  the  bank  as  to  the  trustworthiness  of  its 
agent. 

In  Bank  of  the  United  States  v.  Davis,'  the  case  was 
made  to  turn  on  the  fact  that  the  fraudulent  director  par- 
ticipated in  the  action  of  the  board  of  directors  which 
enabled  him  to  carry  out  his  unlawful  design.  In  that  case 
Williams,  a  director  of  a  bank,  procured  the  notes  of  his 
brother-in-law  Davis  for  discount  in  his  bank  for  the  benefit 
of  the  maker ;  but  he  discounted  them  for  himself,  he  being 
present  at  the  meeting  of  the  board  of  five  directors  at 
which  the  discount  was  made.  The  court,  by  Nelson,  C. 
J.,  after  stating  the*  rule  that  notice  to  a  director  while 
not  engaged  officially  in  the  business  of  the  bank  cannot 
operate  to  its  prejudice,  said  :  — 

''  Williams  was  a  member  of  the  board,  participating  at  the  time 
in  the  discounting  of  bills  and  notes  as  a  director  of  the  bank,  and 
as  such  procured  the  discount  of  the  notes  in  question  avowedly 
for  his  own  benefit,  but  knowing  at  the  time  that  they  belonged  to 
Davis,  one  of  the  defendants.  So  far,  therefore,  as  he  may  be 
regarded  as  representing  the  bank  in  transacting  its  business  at 
the  board,  the  institution  may  be  considered  as  having  knowledge 
of  the  fraudulent  perversion  of  the  bills  from  the  object  for  which 
they  were  drawn.  To  this  extent  his  acts  and  knowledge  con- 
cerning the  objects  and  ownership  of  the  paper  are  to  be  deemed 
the  acts  and  knowledge  of  the  institution  itself 

In  North  River  Bank  v,  Aymar,''  it  was  taken  for  granted, 
on  the  authority  of  the  Bank  of  the  United  States  v.  Davis, 

»  2  Hill,  454  (1842).  •  3  Hill,  263  (1842). 
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that  if  a  note  be  di3Counted  at  a  bank  for  the  benefit  of  a 
firm  of  which  one  of  the  directors  is  a  member,  and  it  be 
known  that  he,  with  knowledge  of  facts  tending  to  invali- 
date the  note,  acted  as  a  member  of  the  board  of  directors 
which  ordered  the  discount,  the  bank  will  be  chargeable 
with  notice.  These  cases  are  disapproved  in  United  States 
Insurance  Company  v.  Shriven* 

In  Toll-Bridge  Company  v,  Betsworth,"  the  plaintiffs  were  a 
corporation  owning  a  drawbridge.  A  statute  required  all 
Vessels  to  warp  through  the  draw,  and  not  to  sail  through. 
The  defendant,  in  attempting  to  sail  his  vessel  through  the 
draw,  ran  it  against  the  draw  and  injured  it,  and  for  this 
injury  the  suit  was  brought.  The  defendant  offered  to 
prove  that  it  had  been  the  custom  for  vessels  to  pass  the 
draw  under  sail  when  the  wind  was  favorable,  for  many 
years,  which  fact  was  well  known  to  the  draw-tender  of 
the  plaintiff.  There  was  no  evidence  that  the  directors 
had  any  knowledge  of  the  alleged  custom.  The'  case  has 
a  false  aspect,  and  that  part  of  the  opinion  relating  to  the 
knowledge  of  a  director  is  an  obiter.     The  court  said :  — 

"  But  it  is  urged  that  the  draw- tenders^  had  no  right  to  make 
these  declarations,  and  affect  the  company  thereby.  If  they  made 
them  with  the  knowledge  and  assent  of  the  company,  they 
clearly  had.  But  the  knowledge,  intentions,  and  purposes  of 
a  corporation  can  generally  only  be  known  by  the  declarations 
and  conduct  of  its  directors  and  other  principal  officers  while 
in  the  discharge  of  their  duties.  As  a  general  rule,  what  the 
directors  know  regarding  matters  affecting  its  interests  the  cor- 
poration knows.  The  knowledge  of  the  directors  may  often  be 
inferred  from  circumstances,"  etc. 

It  will  be  seen  that  the  court  got  off  on  the  wrong  track. 
The  corporation  was  bound  by  the  acts  of  the  draw-tender 
performed  within  the  scope  of  his  authority,  whether  the 
directors  or  other  chief  officers  knew  any  thing  about  them 
or  not.  But  there  was  no  evidence  from  which  it  could  be 
inferred  that  they  knew  what  the  draw-tender  had  said ;  and 

*  Supra,  »  30  Conn.  382  (1^62  . 
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if  his  declarations  were  admissible,  it  was  only  because  they 
were  part  of  the  res  gesta.  This  truth  finally  dawned  on  the 
mind  of  the  court ;  for  at  the  close  of  the  opinion  the  court 
said :  — 

"  Besides,  these  declarations  may  be  considered  as  a  part  of  the 
res  gesia.  The  question  was,  how  did  the  company  conduct  itself 
in  the  management  of  the  draw?  This  could  only  be  answered 
by  showing  what  was  said  as  well  as  what  was  done  by  its  agents 
who  had  charge  of  it." 

This  is  good  law ;  and  the  rest  of  the  argument  of  the 
court,  which  would  bind  a  corporation  by  every  thing  said 
by  an  agent  on  the  theory  that  its  directors  must  be  pre- 
sumed to  know  all  that  is  said  by  all  of  its  agents,  is 
destitute  of  all  support. 

The  following  cases  may  be  mentioned  as  throwing  some 
additional  light  on  the  subject :  — 

In  Piatt  V.  Birmingham  Axle  Company,'  the  secretary  of 
the  company  and  his  wife  borrowed  money  from  the  com- 
pany on  the  pledge  of  the  wife's  stock  in  the  company, 
which  had  been  previously  assigned  by  her  to  another; 
which  fact  was  known  to  the  secretary,  but  was  concealed 
by  him  from  the  company  at  the  time  the  loan  was  obtained. 
The  court  held  that  the  company  was  not  affected  by  the 
knowledge  of  the  assignment  on  the  part  of  the  secretary. 
Of  course  in  this  case  the  secretary  was  acting  for  himself 
or  for  his  wife  when  he  secured  the  loan,  and  not  as  the 
agent  of  the  company. 

In  Bank  of  Pittsburgh  v.  Whitehead,'  the  information  in 
question  was  imparted  to  the  board  of  directors  at  a  regular 
meeting,  but  it  was  contended  that  there  was  no  notice  to 
the  corporation  because  no  member  of  the  exchange  com- 
mittee, whose  function  it  was  to  act  on  the  basis  of  that  in- 
formation, was  present ;  but  it  was  held  that  this  contention 
was  not  valid,  because  it  was  the  duty  of  the  board  of 
directors  to  communicate  any  information  received  by  it 
relating  to   its   business  to  the  proper   committee.     "The 

*  41  Conn.  255  (1874).  *  10  Watts,  402  (1S40). 
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committee,  in  this  instance,"  said  Gibson,  C.  J.,  "  was  Ac 
peculiar  organ  of  the  board ;  and  even  if  it  had  been  com- 
petent to  receive  a  formal  notice,  still,  notice  communicated 
to  the  principal  must  be  deemed  equally  operative." 

Of  course  when  a  director  is  instructed  by  his  corporation 
to  make  an  inquiry  respecting  any  particular  business  as  its 
special  agent,  any  information  received  by  him  in  the  course 
of  such  inquiry  will  be  imputed  to  the  corporation,  whether 
communicated  or  not.' 

In  cases  of  the  fraudulent  acts  committed  by  the  directors, 
above  cited,  it  would  really  seem  that  the  question  as  to 
whether  the  director  took  a  part  in  the  proceedings  of  the 
board  which  rendered  his  fraud  effectual,  or  was  present  at 
the  time  that  the  proceedings  were  had,  is  irrelevant,  and 
should  not  be  regarded.  The  difference  between  his  being 
present  and  concealing  his  fraud,  and  being  absent,  cannot 
in  any  way  affect  the  character  of  the  corporate  act,  when 
morally  considered.  The  true  inquiry  in  such  cases  would 
seem  to  be  as  to  who  it  was  that  first  put  it  in  the  power  of  the 
director  to  perpetrate  the  fraud.  It  may  be  stated  as  a  gen- 
eral rule  that  a  director  of  a  bank  has  by  mere  virtue  of  his 
office  no  authority  to  receive  paper  for  discount.  If  one, 
therefore,  places  a  note  in  his  hands  for  discount,  he  makes 
him  his  agent  for  that  purpose ;  by  that  step  he  has  put  it  in 
the  power  of  the  director  to  commit  a  fraud  which  the  bank 
is  powerless  to  prevent,  and  he  ought  to  accept  all  the 
responsibilities  of  the  position  which  he  has  voluntarily 
chosen  to  occupy.  But  where,  as  in  Washington  Bank  v. 
Lewis,"*  the  bank  has  in  the  first  instance  authorized  the 
director  to  receive  notes  for  discount,  it  has  then  selected 
him  for  its  agent,  and  it  should  be  answerable  for  any  fraud 
committed  by  him  in  discharge  of  the  duties  intrusted  to 
him.3  This  rule  would  seem  to  be  just,  and  its  application 
would  usually  be  simple  and  easy.  Perhaps  this  rule  may 
properly  be  said  to  underlie  most  of  the  cases,  though  it  is 
not  definitely  stated  in  any  of  them.  U.  M.  Rose. 

Little  Rock,  Ark. 

'  Fulton  Bank  v,  Benedict,  i  Hall,  480;  National  Bank  v.  Falton  Bank, 
I  Hill,  579.  '  Supra.  3  Story  on  Ag.,  sect  127. 
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SUBJECTION    OF  PRIVATE   RIGHTS    TO    POLICE 
POWER  OF  THE  STATE. 

I.  Extent  of  Police  Power  —  Definitions. 

II.  Conflicting  Proprietary  Rights  adjusted. 

III.  Foundation  of  Police  Power  affecting  Proprietary  Rights. 

IVs  Constitutional  Restraints  —  Public  and  Private  Interests  distinguished. 

V.  Same  —  Illustration. 

VI.  Police  Power  cannot  be  surrendered  by  Legislature. 

VII.  Regulation  of  Railroads  and  Public  Highways. 

VIII.  Sanitary  Regulations. 

IX.  Taking  Private  Property  for  Private  Use. 

X.  Pursuits  useful  and  hurtful  distinguished. 

XI.  Discrimination  between  Religious  Societies  and  Agricultural  Societies. 

XII.  Private  Rights  sacrificed  when  difficult  to  protect. 

Xin.  Tests  of  the  Validity  of  Police  Regulations. 

I.  Extent  of  Police  Power — Definitions,  —  The  legislature 
of  each  State  in  the  Union  has  a  certain  line  of  duties  im- 
posed by  its  constitution  with  respect  to  the  peace  and 
good  order  of  the  community,  which  carries  with  it  very 
extensive  and  imperfectly  defined  powers.  The  fact  that 
Utit  power  oi  the  legislature  over  this  subject  is  one  of  which 
it  cannot  divest  itself,  gives  it  the  character  of  a  duty.  And 
the  fact  that  the  exercise  of  this  power  is  in  a  manner  inci- 
dental to  the  duty  to  exercise  it,  gives  the  legislative  body  a 
sort  of  plenary  discretion,  limited  only  by  specific  constitu- 
tional restraints. 

This  power  is  of  such  uncertain  scope  as  to  be  incapable 
of  accurate  definition  so  that  it  may  be  easily  determined 
whether  a  particular  instance  of  legislation  comes  within  its 
purview.  It  has  been  said  that  **  the  police  of  a  State,  in  a 
comprehensive  sense,  embraces  its  system  of  internal  regu- 
lation, by  which  it  is  sought  not  only  to  preserve  the  public 
order  and  to  prevent  offences  against  the  State,  but  also  to 
establish  for  the  intercourse  of   citizen  with  citizen  those 
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rules  of  good  manners  and  good  neighborhood  which  are 
calculated  to  prevent  a  conflict  of  rights,  and  to  insure  to 
each  the  uninterrupted  enjoyment  of  his  own,  so  far  as  is 
reasonably  consistent  with  a  like  enjoyment  of  rights  by 
others."  *  Another  high  authority  says :  '*  By  the  public 
police  and  economy  I  mean  the  due  regulation  and  do- 
mestic order  of  the  kingdom,  whereby  the  individuals  of 
the  State,  like  the  members  of  a  well-governed  family,  are 
bound  to  conform  their  general  behavior  to  the  rules  of 
propriety,  good  neighborhood,  and  good  manners ;  and  to 
be  decent,  industrious,  and  inoffensive  in  their  respective 
stations." ' 

Taken  together,  these  two  definitions  give  as  good  a  gen- 
eral idea  of  the  extent  and  operation  of  this  power  as  could 
be  embodied  in  the  same  number  of  words.  In  order  to 
impart  a  more  definite  idea  of  the  power  over  private 
rights  within  the  scope  of  legislative  authority,  it  would 
be  necessary  to  descend  to  particular  instances  of  its  exer- 
cise, and  furnish  illustrations.  Legal  definitions  have  cer- 
tain universally  acknowledged  imperfections,  which  are  in- 
herent and  unavoidable  from  the  very  nature  of  the  subjects 
treated.  When  expressed  with  the  utmost  care  and  preci- 
sion, and  with  sufficient  elaboration  to  include  the  largest 
possible  class  of  cases,  they  may  be,  and  generally  are,  found 
incapable  of  uniform  application  according  to  the  literal 
meaning  of  the  words  employed.  They  will  be  found,  when 
it  is  attempted  to  follow  and  interpret  them  literally,  to  com- 
prehend both  too  much  and  too  little;  while  to  undertake  to 
improve  by  addition  or  subtraction  of  words  would  utterly 
destroy  the  definition,  or  enlarge  it  into  commentary  and 
illustration.  Thus,  where  it  is  laid  down  that  this  power  "  ex- 
tends to  the  protection  of  the  lives,  limbs,  health,  comfort, 
and  quiet  of  all  persons,  and  the  protection  of  all  property 
within  the  State,"  3  we  at  once  recognize  the  fact  that  there  is 
nothing  which  may  be  omitted  from  the  statement  of  doc- 
trine, and,  at  the  same  time,  that  it  would  be  impossible  to 

'  Cooley's  Const.  Lim.  572.  »  4  Bla.  Comm.  162. 

3  Rcdfield,  C.  J.,  in  Thorp  v,  Rutland  etc.  R.  Co.,  27  Vt.  140. 
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give  literal  application  to  a  definition  of  powers  exteiiding 
to  the  protection  of  the  comfort  and  quiet  of  all  persons,  and 
at  the  same  time  protect  all  persons  in  the  enjoyment  of 
their  property.  That  which  constitutes  the  property  of  one 
person  or  a  class  of  persons  may  be  specially  detrimental 
to  the  "  comfort  and  quiet "  of  others,  if  those  words  are 
to  have  an  interpretation  which  shall  rest  upon  personal 
idiosyncracies. 

II.  Conflicting  Proprietary  Rights  adjusted,  —  In'  follow- 
ing these  general  rules,  the  courts  endeavor  to  adjust  the 
conflicting  interests  of  individuals  so  that  a  reasonable 
regard  may  be  had  to  both  personal  and  proprietary  rights. 
The  maxim  "  Enjoy  your  own  property  in  such  a  manner  as 
not  to  injure  that  of  another  " '  is  applied,  and  the  conflict 
is  brought  to  the  test  of  whether  the  alleged  injury  is  one 
which  is  necessarily  incident  to  the  proper  and  legitimate 
use  of  the  other's  property,  or  whether  it  comes  from  an 
abuse  of  opportunity  which  ownership  imparts.  If  the  con- 
flict comes  from  the  former  cause,  it  is  irreconcilable  through 
legislative  interference ;  but  if  it  arises  out  of  the  latter,  it 
at  once  becomes  the  proper  subject  of  an  exercise  of  the 
police  power  of  the  Staite. 

It  being  impossible  for  every  one  to  enjoy  his  own  prop- 
erty so  as  not  to  interfere  with  his  neighbor's  enjoyment  of 
his  property,  the  maxim  is  held  subject  to  such  exceptions 
as  the  general  interest  requires.  Proprietors  are  not  permit- 
ted to  enjoy  their  possessions  so  exclusively  that  others  may 
not  have  a  reasonable  enjoyment  of  what  they  own.  There 
are  certain  rights  which  every  one  has  with  respect  to  his  own 
property  which  cannot  be  curtailed  for  the  reason  that  the  com- 
fort of  his  neighbor  is  disturbed  by  their  exercise ;  otherwise 
his  own  comfort  and  convenience  would  be  unduly  interfered 
with.  The  discretion  with  which  the  legislature  is  clothed 
empowers  that  body  to  determine,  subject  to  constitutional 
limitations,  what  is  a  reasonable  enjoyment  of  property,  and 
what  is  such  a  use  of  one's  own  as  to  amount  to  an  injury  to 

'     *  Broom's  Leg.  Max.  (5th  Am.  ed.)  327. 
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lih^  property  or  rights  of  another.  This  discretion,  however, 
does  not  extend  so  far  as  to  enable  the  legislature  to  pre- 
scribe certain  specific  modes  of  using  one's  property,  for  no 
other  reason  than  that  they  conflict  with  the  proprietary 
rights  of  certain  other  persons,  who  might  be  incidentally 
injured.  And  when  a  statute  restricting  the  use  or  enjoy- 
oient  of  private  property  has  for  its  manifest  object  the 
fostering  of  conflicting  private  interests  alone,  it  will  be 
declared  by  the  courts  unconstitutional.' 

III.  Foundation  of  Police  Power  affecting  Proprietary 
Rights, — ^^But  even  with  this  qualification  to  so  extensive  a 
legislative  power  of  interference  with  private  property,  it  is 
rarely  asserted  without  challenge  from  the  proprietor  whose 
rights  are  subjected  to  restriction.  Especially  is  this  true 
where  the  right  is  one  which  accrued  prior  to  the  public 
interest  aflected  by  its  unrestrained  enjoyment. 

In  order  to  justify  such  interference  with  private  rights, 
even  in  the  public  interest,  upon  higher  grounds  than  the 
right  of  might,  we  must  take  into  consideration  the  nature 
of  the  tenure  of  all  property.  Independent  of  the  guarantees 
of  the  State  an  individual  cannot  maintain  his  dominion 
over  more  property  than  he  can  hold  in  his  hand  or  actually 
occupy  to  the  exclusion  of  others  by  such  force  or  devices 
as  he  may  be  able  to  exercise  or  contrive.  The  uncertainty 
of  such  ownership  has  induced  civilized  communities  to 
abandon  it  entirely,  and  hold  all  their  property  under  the 
protection  which  the  State  affords ;  and  in  return  the  State 
extends  its  guarantees  to  property  of  kinds  and  quantity  that 
could  not  be  held  by  a  mere  possessory  title.  It  is  this 
dependence  upon  public  protection  in  proprietary  rights  that 
furnishes  full  and  complete  justification  for  that  control 
which  the  law  exercises  over  them. 

It  is  the  province  of  constitutions  to  place  restrictions 
upon  the  legislature  to  prevent  this  interference  from  being 
carried  too  far.  It  is  the  duty  of  the  courts  to  see  that  these 
restrictions  are  not  overstepped. 

'  The  Commonwealth  v.  Bacon,  13  Bush,  21a 
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IV.  ConstituHofuU  Restraints  —  Public  and  Private  Intetp^ 
ists  distinguished.  — --  The  constitutional  limitations  upon  the 
power  of  State  legislatures  and  of  Congress,  by  which  pri- 
vate rights  are  rendered  secure,  are  quite  generally  and  well 
known.  They  differ  in  phraseology,  but  are  for  the  most 
part  identical  in  substance.'  But  the  construction  of  stat- 
utes, by  which  it  is  determined  whether  they  contravene  con- 
stitutional provisions  or  not,  frequently  requires  nice  dis- 
crimination between  matters  which  concern  private  rights 
and  such  as  affect  the  public  weal ;  between  matters  in  which 
the  private  interest  is  immediate  and  the  public  interest 
remote,  and  such  as  interest  the  public  directly  and  individ- 
uals incidentally.  For  the  taking  of  property,  or  the  legis- 
lative interference  with  private  rights,  as  a  police  regulation, 
must  have  for  its  immediate  object  the  promotion  of  the 
public  good,  in  the  broadest  sense.  And  this  leads  to  the 
inquiry,  Who  constitute  the  public?  The  definition  given 
by  Bouvier  is,  "  The  whole  body-politic,  or  all  the  citizens  of 
the  State.  The  inhabitants  of  a  particular  place.'* '  Green- 
leaf  says  that  this  term  is  applied  strictly  to  that  which  con- 
cerns all  the  citizens  and  every  member  of  the  State ;  ^  but 
it  will  hardly  be  maintained  that  a  police  regulation  would 
lose  its  public  character  by  the  mere  disproof  of  the  fact 
that  it  affected  one  or  more  members  of  the  Commonwealth 
beneficially.  The  term  in  its  general  application  is  incapable 
of  exact  definition ;  but  when  we  come  to  consider  it  in  con- 
nection with  some  particular  subject  of  legislative  action  we 
may  get  a  better  understanding  of  its  true  meaning.  For 
example :  The  "  public  health ''  is  the  proper  subject  of  care 
in  the  exercise  of  the  police  power.  This  is  fairly  defined  to 
be,  "  The  sound  and  wholesome  sanitary  condition  of  the 
community  at  large;   the  exemption  of  a  municipality  or 

'  Provisions  in  Federal  and  State  Constitutions  against  taking  private  prop- 
erty for  public  use  without  just  compensation,  and  against  deprivation  of 
property  otherwise  than  "by  the  law  of  the  land,"  etc.,  see  Wade  on  Retro- 
active Laws,  sect.  156,  note  6. 

'  2  Bouv.  L.  Die.  392. 

3  Green  L  on  £v.,  sect  laS. 
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region  from  any  prevailing  and  unusual  disease  or  mor- 
tality, distinguished  from  individual  freedom  from  sickness. 
*  *  *  *  Public,'  in  these  phrases,  has  no  very  definite 
technical  meaning ;  general  health,  health  of  the  people,  is 
the  meaning." '  To  render  health  laws  public  in  their  char- 
acter, it  would  not  be  necessary  to  establish,  even  prima  facie^ 
that  the  specific  disease  against  the  spread  of  which  the  meas- 
ures were  taken  was  one  to  which  each  and  t,v^ry  member 
of  the  community  was  subject.  Indeed  the  propriety  of  the 
statute  would  not  be  in  the  least  affected  by  the  admission 
that  many  of  the  citizens  were  exempt  from  personal  danger. 
It  is  sufficient  to  impart  to  the  subject  of  legislation  a  public 
character  if  it  secures  a  considerable  number  of  individual 
members  of  the  community  in  the  undisturbed  enjoyment 
of  their  natural  right  to  security  of  person  and  property, 
not  by  designating  such  persons  individually,  or  attempting 
to  clothe  any  class  with  special  privileges,  but  by  providing 
for  the  perpetuation  of  rights  which  may  belong  to  all  the 
members  of  the  Commonwealth,  municipality,  or  region. 
This  statement,  however,  cannot  be  extended  so  as  to  justify 
statutes  which  have  for  their  immediate  object  the  security 
of  proprietary  rights  when  the  security  of  such  rights  con- 
sists in  facilities  for  the  acquisition  of  property.  It  is  always 
within  the  province  of  the  State,  in  the  exercise  of  the  police 
power,  to  secure  its  citizens,  by  appropriate  laws,  in  the 
enjoyment  of  such  property  as  they  already  have.  Uninter- 
rupted enjoyment  of  the  right  to  accumulate  may  also  be 
worthy  of  legislative  protection ;  but  it  cannot  be  safely  laid 
down  as  a  general  proposition  that  laws  for  the  purpose  of 
facilitating  the  acquisition  of  property  are  of  such  public 
good  as  to  bring  them  within  this  extensive  discretionary 
power  of  the  legislature.  Statutes  designed  to  operate  as 
restraints  upon  trade,  or  which  place  restrictions  upon  the 
use  of  private  property,  for  the  purpose  of  promoting  the 
general  good,  are  more  easily  distinguishable  from  such  as 
have  the  same  operation  for  the  private  benefit  of  individuals 

'  2  Abb.  L.  Die.  348. 
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by  a  resort  to  illustration  and  example  than  by  mere  dog- 
matic statement. 

V.  Same  —  Illustration.  —  The  case  of  The  Common- 
wealth V.  Bacon '  is  a  fair  illustration  of  such  discrimination^ 
where  the  claim  of  legislative  power  over  the  subject-matter 
was  based  upon  the  general  utility  of  the  interest  protected 
as  well  as  the  number  of  individuals  interested.  The  statute 
was  an  amendment  to  the  charter  of  a  private  corporation, 
an  agricultural  society,  organized  for  the  purpose  of  holding 
fairs  for  the  exhibition  of  the  products  of  the  county,  and 
such  other  articles  as  are  customarily  seen  at  such  places. 
By  this  amendment  it  was  provided,  "that  it  shall  be  unlaw- 
ful for  any  person  or  persons,  within  threfe  hundred  yards  of 
the  grounds  of  said  society,  without  the  consent  of  the 
board  of  directors,  to  open  lot,  stable,  shed,  or  other  place, 
during  the  continuance  of  said  society's  fairs,  for  the  purpose 
of  receiving,  for  pay,  horses,  or  vehicles  of  any  kind,  or  for 
any  person  or  persons  to  permit  the  use  of  said  lot,  stable, 
shed,  or  place,  for  any  such  purposes."  The  violation  of  the 
provisions  of  this  statute  was  made  punishable  by  fine.  The 
appellee  opened  and  used  a  lot  of  his  own  ground  within 
the  prohibited  distance  of  the  grounds  of  the  association. 
In  affirming  the  dismissal  of  the  proceeding,  on  the  ground 
of  the  unconstitutionality  of  the  law,  Cofer,  J.,  says :  **  The 
Bourbon  County  Agricultural  Society  is  a  strictly  private 
corporation.  It  owes  no  legal  duty  to  the  public.  It  may 
hold  fairs  or  not,  as  its  managers  may  decide,  and  is  as  free 
from  the  interference  or  control  of  government  as  a  private 
individual.  The  effect  of  the  act,  then,  is  to  restrict  the 
right  of  one  person  to  use  and  enjoy  his  property  in  a  par- 
ticular manner,  that  another  may  use  his  in  that  manner  to 
greater  profit  than  he  could  if  each  was  left  free  to  use  his 
own  as  he  pleased."  The  gist  of  the  offence  lay  in  the  fact 
that  the  act  was  intended  to  secure  to  the  association  not 
only  the  exclusive  use  of  its  own  grounds  for  the  purpose  of 

'13  Bush,  210. 

VOL.  VI.  NO.  1.  -  S 
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stabling  and  caring  for  stock  and  vehicles,  but  to  give  it  a 
monopoly  of  such   business  within   a  certain   district    It 
amounted  to  a  temporary  embargo  upon  the  free  use  of  the 
private  property  of  one  person,  so  as  to  swell  the  receipts  of 
a  competing  property-owner.     The  attempted  JustificatioB 
of  the  act  was  upon  the  ground  that  its  enforcement  was 
necessary  to  sustain  the  sbciety,  which  was  an  institution  of 
interest  and  benefit  to  the  general  public.     It  is  true  that 
this  was  a  public  institution  in  so  far  as  notoriety  could  give 
it  publicity ;    but  the  public  interest  was  remote,  and  the 
benefit  of  the  provisions  of  the  statute  went  directly  to  the 
private  corporation.     No  amount  of  incidental  benefit  which 
the  public  might  be  supposed  to  receive  from  the  fairs  of 
the  association  would  warrant  the  legislature  in  practically 
condemning  to  its  use  private  property,  either  with  or  with- 
out providing  for  just  compensation  to  the  owners.     The 
assumption  of  control  over  the  rights  of  adjacent  property- 
owners   in   cases   of   grants   of    ferry   franchises,   and   the 
restrictions   upon  others  to   prevent  them  from  competing 
even  where  they  own  both  banks  of  the  stream,  was  adverted 
to,  but   the  control  which  the   legislature  constitutionally 
exercises  upon  the  construction  and  maintenance  of  public 
highways  was  held  to  create  a  distinction  between  the  two 
subjects  of  legislation.     The  market  regulations  of  towns 
and  cities  were  also  clearly  distinguished,  upon  the  ground 
that  other  considerations  of  immediate  concern  to  the  public 
prompt   police   regulations  of  this   kind;   but  where    such 
statutes  or  ordinances  are  enacted  for  the  mere  purpose  of 
compelling  dealers  in  certain  articles  to  rent  stalls  in  mar- 
ket-houses, in  order  to  swell  the  receipts  of  the  owners, 
they  would  be  unconstitutional  as  infringements  of  private 
right,  although  the  public  might  enjoy  some  incidental  bene- 
fits from  the  regulation. 

In  The  People  v.  The  Jackson  etc.  Plank-road  Com- 
pany,* Christiancy,  J.,  in  rendering  the  opinion  of  the 
court,  speaking  of  this  power  as  exercised  in  conflict  with 
the   rights   of  a   private   corporation,  says:'  "Powers,  the 

*  9  Mich.  285.  »  9  Mich.  307. 
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exercise  of  which  can  only  be  justified  on  this  specific 
ground,  [public  necessity]  and  which  would  otherwise  be 
clearly  prohibited  by  the  Constitution,  can  be  such  only 
as  are  so  clearly  necessary  to  the  safety,  comfort,  or  well- 
being  of  society,  or  so  imperatively  required  by  the  public 
necessity,  as  to  lead  to  the  rational  and  satisfactory  con- 
clusion that  the  framers  of  the  Constitution  could  not,  as 
men  of  ordinary  prudence  and  foresight,  have  intended  to 
prohibit  their  exercise  in  the  particular  case,  notwithstanding 
the  language  of  the  prohibition  would  otherwise  include  it/' 
The  opinion  from  which  the  foregoing  quotation  is  made  was 
delivered  in  a  proceeding  in  the  nature  of  a  quo  warranto 
against  a  plank-road  company  chartered  in  1848,  to  forfeit 
the  charter  for  failure  to  keep  the  road  in  repair.  Accord- 
ing to  the  statute  in  force  at  the  date  of  the  charter,  the 
only  penalty  for  such  failure  was  a  denial  of  the  right  to 
collect  tolls  for  that  portion  of  the  road  out  of  repair.  But 
by  an  act  of  1855  the  further  penalty  of  forfeiture  was  pre- 
scribed for  failure  to  keep  such  roads  in  repair.  It  was  not 
held  that  this  newly  prescribed  penalty  might  not  have  been 
rendered  applicable  to  existing  corporations;  but  as  such 
intention  was  not  expressed  in  the  subsequent  statute,  under 
the  rule  of  construction  that  requires  statutes  to  be  con- 
strued as  prospective  except  where  they  are  clearly  intended 
to  operate  upon  existing  rights  it  was  held  only  to  apply  to 
roads  thereafter  chartered.'  By  the  charter,  the  road  was 
required  to  be  so  constructed  as  to  have  "  at  least  fifteen 
feet  of  good,  smooth,  and  permanent  road,  eight  feet  of 
which,  at  least,  should  be  of  plank  not  less  than  three  inches 
thick."  By  the  act  of  1855,  the  company  were  required  "  to 
cause  to  be  laid  down  and  kept  closely  together  the  plank 
upon  its  road,  and  in  case  of  default  it  shall  forfeit  the  right 
to  receive  any  toll  upon  such  road."     It  was  this  additional 

'  Sedgw.  on  Stat.  &  Const.  Law,  160,  161 ;  i  Bla.  Comm.  46;  Amsbey 
V.  Hinds,  4S  N.  Y.  J7;  Price  v.  Mott,  52  Pa.  St.  315;  Ellett  v,  Paxson,  2 
Watts  &  S.  418;  Abington  v,  Duxbury,  105  Mass.  287;  Somerset  v.  Digliton, 
12  Mass.  583 ;  The  State  v.  Bradford,  36  Ga.  422 ;  Parsons  v,  Paine,  26  Ark. 
124;  Knowlton  v,  Redubaugh,  40  Iowa,  114. 
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burden  which  the  Legislature  undertook  to  impose  in  the 
exercise  of  the  police  power,  and  which  the  court  held  to  be 
an  infringement  of  rights  vested  in  the  corporation  by  its 
charter. 

VI.  Police  Power  cannot  be  surrendered  by  Legislature. — 
The  question  presented  for  decision  in  this  case  was  a 
"close"  one.  The  general  doctrine  is  quite  well  estab- 
lished that  upon  all  subjects  which  are  proper  for  the  exer- 
cise of  the  police  power  the  State  may  not  only  legislate, 
but  cannot  bind  its  hands  by  charters  or  other  contracts  so 
as  to  restrict  its  powers  in  the  future.  To  acknowledge  that 
the  legislature  may,  by  granting  a  franchise  to  a  corporation 
or  individual,  surrender  this  important  branch  of  legislative 
power  by  contracting  not  to  exercise  it  with  respect  to  the 
franchise  or  property  of  the  grantee,  would  be  equivalent  to 
an  admission  that  the  representative  body  might  irrevocably, 
for  a  consideration,  sell  and  convey  the  powers  intrusted  to 
it,  by  the  constitution,  as  a  branch  of  the  government.^  How 
liberally  disposed  soever  th-e  legislature  may  be  in  securing 
vested  rights,  or  encouraging  enterprise  by  contracting  with 
corporations,  it  must  always  hold  in  reserve  the  power  to 
render  secure  the  personal  and  proprietary  rights  of  its  citi- 
zens. And  if  one  legislature  undertakes  to  bind  the  State 
by  an  agreement  with  another  party  that  the  peace,  good 
order,  security,  and  comfort  of  the  members  of  the  com- 
munity shall  no  longer  be  objects  of  the  State's  care  where 
the  other  contracting  party  is  concerned,  any  subsequent 
legislature  may  disregard  the  contract." 

VII.  Regulation  of  Railroads  and  Public  Highways. — 
Railroad  companies  may  be  subjected  to  such  additional 
duties  as  the  legislature  may  deem  necessary  for  the  better 
security  of  persons  and  property,  and  new  penalties  for  fail- 

*  Slaughter-House  Cases,  i6  Wall.  36;  Mann  v,  Illinois,  94  U.  S.  113. 
The  People  v,  Hurlburt,  24  Mich.  44;  Kincaid's  Appeal,  66  Pa.  St.  411; 
Woodlawn  Cemetery  v.  Everett,  118  Mass.  354;  Freleigh  v.  The  State,  8 
Mo.  606;  Moon  V.  The  State,  48  Miss.  147. 

*  Wade  on  Retroactive  Laws,  sect  18  et  seq. 


Digitized  by 


Google 


POLICE    POWER   OF   THE  STATE.  69 

ing  to  comply  with  the  requirements  of  the  law  may  be 
prescribed  from  time  to  time.'  The  case  of  The  People  v. 
The  Jackson  etc.  Plank-road  Company  *  could  not  be  upheld, 
therefore,  upon  the  ground  that  the  State  had  surrendered 
its  power  over  the  subject.  It  is  true  that  the  language  of 
the  paragraph  immediately  following  that  from  which  the 
above  quotation  is  made  might  seem  to  bear  such  a  con- 
struction. The  learned  judge  says :  **  By  the  express  pro- 
visions of  the  act  of  1848,  which  constituted  the  contract, 
both  the  convenience  and  safety  of  travel  had  been  expressly 
contracted  and  amply  provided  for,  and  the  penalty  for  a 
breach  of  the  obligation  expressly  agreed  upon,  or  left  to 
result  from  the  provisions  of  the  law  then  in  force.  And 
such  penalties,  if  enforced,  would  amply  satisfy  every  re- 
quirement of  safety  and  convenience;  while  the  act  of 
*  *  *  1855,  so  far  as  it  seeks  to  impose  any  additional 
obligation  beyond  the  '  good,  smooth,  and  permanent  road ' 
required  by  the  *  *  *  act  of  1848,  could  not  be 
required  for  safety,  and  does  not  appear  to  have  been  based 
upon  this  idea ;  and  the  slight  additional  convenience,  if 
any,  which  the  act  of  1855  might  possibly  secure  is  not 
such  as  to  induce  the  belief  that  it  was  not  purposely  and 
properly  omitted  in  the  original  contract,  nor  such  as  to 
render  the  contract  amendable  at  the  option  of  one  of  the 
parties, — especially  where,  as  in  this  case,  the  contract  ex- 
pressly provides  against  such  amendment."  The  opinion 
goes  further  than  it  will  be  borne  out  by  the  authorities,  in 
so  far  as  it  treats  the  penalty  attached  to  a  failure  to  repair 
as  the  legitimate  subject  of  contract.  The  key-note  of  the 
decision  is  struck  in  the  words,  "And  such  penalties,  if 
enforced,  would  amply  satisfy  every  requirement  of  safety 
and  convenience."     This  merely  asserts  the  proper  jurisdic- 

'  Thorpe  V.  Rutland  etc.  R.  Co.,  27  Vt,  140;  Railway  v.  Railway,  30 
Ohio  Sl  604;  Gorman  v.  Pacific  R.  Co.,  26  Mo.  441 ;  Galena  etc.  R.  Co.  v. 
Loomis,  13  111.  548;  Toledo  etc.  R.  Co.  v.  Deacon,  63  III.  91 ;  Board  of  In. 
tcmal  Improvements  etc.  v.  Scearce,  2  Duv.  576. 

'  9  Mich.  285. 
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tion  of  the  courts  to  determine  when  the  police  regulations 
are  such  as  are  necessary  for  the  conservation  of  the  security 
and  comfort  of  the  citizen.  Had  the  new  statute  simply  pro- 
vided that  all  plank-roads  owned  by  corporations  should  be 
kept  in  repair  and  suitable  for  travel  by  vehicles  and  should 
afford  them  sufficient  room  to  pass  each  other  without  danger 
of  collision,  it  would  have  been  no  defence  to  an  action  for  fail- 
ure to  observe  its  provisions  that  the  road  was  built  and  kept 
in  strict  conformity  to  the  requirements  of  the  law  in  force  at 
the  date  of  its  charter,  if  upon  judicial  inquiry  it  was  ascer- 
tained that  these  requirements  were  insufficient  to  render 
the  road  practicable  and  safe  for  the  increased  travel.*  But 
if  the  Legislature,  in  the  subsequent  act,  undertook  to  fix  the 
extent  of  the  improvement  by  prescribing  that  the  road 
should  be  of  a  given  additional  width  or  constructed  of  a 
certain  more  expensive  and  substantial  material,  the  validity 
of  the  act  might  be  questioned,  not  only  upon  the  ground 
that  such  improvement  was  not  necessary  to  the  security  and 
comfort  of  the  citizen,  but  because  the  assumption  of  the 
power  of  determining  that  matter  conclusively  amounted  to 
a  usurpation  of  judicial  authority.* 

VIII.  Sanitary  Regulations, —  In  addition  to  the  power 
to  regulate  the  construction  and  operation  of  railroads  and 
other  highways,  ferries,  markets,  etc.,  already  indicated,  the 
burial  of  the  dead  may  out  of  consideration  for  the  public 
health  be  prohibited,  even  where  corporations  have  been 
chartered  for  that  express  purpose,  within  a  designated 
district.3  For  the  same  reason,  the  traffic  in  intoxicat- 
ing liquors  may  be  regulated  or  prohibited  notwithstanding 
the  persons  restrained  in  the  exercise  of  their  business  had 

*  Toledo  etc.  R.  Co.  v.  Deacon,  63  III.  91 ;  Washington  Bridge  Co.  v.  The 
State,  18  Conn.  53;  Thorpe  v.  The  Rutland  etc.  R.  Co.,  27  Vt.  140;  Columbus 
Ins.  Co.  V.  Curtenius,  6  McLean,  209,  219;  The  State  of  Pennsylvania  v.  The 
Wheeling  etc.  Bridge  Co.,  13  How.  518. 

'  Washington  Bridge  Co.  v.  The  State,  supra 

3  Woodlawn  Cemetery  s/.  Everett,  118  Mass.  354;  Kincaid*s  Appeal,  66  Pa. 
St.  411 ;  Coates  f.  Mayor  etc.  of  New  York,  7  Cow.  585. 
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been  previously  licensed  by  State  authority  to  carry  it  on.* 
Occupations  immoral  in  their  tendencies  are  also  exempt 
from  the  protection  of  previous  charter  or  license  by  the 
State  when  it  is  deemed  best  for  the  interests  of  the  whole 
community  that  they  be  surrounded  by  rigorous  restric- 
tions or  suppressed.'  The  regulation  of  public  wharves  and 
docks  is  another  subject  upon  which  this  power  may  be 
exercised  notwithstanding  the  charters,  franchises,  or  other 
proprietary  rights  incidentally  affected,  where  the  object  of 
the  statute  is  to  promote  the  public  interest.^  It  is  also 
under  this  power  that  ordinances  of  municipal  corporations- 
are  authorized  which  prohibit  the  construction  of  wooden 
buildings  within  certain  limits.^  These  are  mentioned,  not 
because  they  comprehend  the  entire  class  of  subjects  with 
respect  to  which  the  police  power  of  the  State  comes  into 
operation  (for  they  do  not),  but  they  are  selected  as  instances 
of  its  proper  exercise  in  the  face  of  conflicting  rights  or 
interests.  It  is  with  respect  to  such  franchises  as  that  of  a 
cemetery  association,  granted  by  the  legislature  for  the  ex- 
press purpose  of  enabling  it  to  make  interments  within  its 
own  grounds,  that  the  denial  of  such  right  by  a  subsequent 
legislature  has  been  claimed  as  an  infringement  of  the  terms 
of  the  contract  embodied  in  its  charter.  The  grounds  were 
designated  and  set  apart  for  that  purpose.  The  corporation 
accepted  and  acted  upon  the  grant,  and  continued  in  the 
exercise  of  its  privileges  until  the  changes  in  the  centres  of 
population  brought  the  grounds  within  such  a  populous  dis- 
trict as  to  render  a  longer  continuance  of  their  use  for  that 
purpose  a  public  injury.  It  is  in  the  event  of  such  changes 
that  this  power  springs  into  life.  It  is  not  like  the  right  of 
eminent  domain,  which  takes  private  property  for  public  use, 
because  there  is  neither  condemnation,  compensation,  nor 

'  The  Commonwealth  v.  Intoxicating  Liquors,  115  Mass.  153;  Perrear  v. 
The  Commonwealth,  5  Wall.  475;  Pierce  v.  New  Hampshire,  5  How.  554.  " 

'  Moore  v.  The  State,  48  Miss.  147;  Freleigh  v.  The  State,  8  Mo.  606. 

3  Vanderbilt  v,  Adams,  7  Cow.  349 ;  Patterson  v,  Kentucky,  97  U.  S.  501. 

^  Wadleigh  v,  Gilman,  12  Me.  403;  Respublica  v,  Duquet,  2  Yeates,  493; 
Salem  v,  Maynes,  123  Mass.  372. 
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public  use.  Nor  is  it  an  attempt  to  take  the  property  of 
one  man  and  give  it  to  another.  It  is,  in  many  respects,  the 
exercise  of  a  higher  power  than  either  of  these.  It  takes 
effect  by  destroying  the  property  of  the  individual,  rather 
than  appropriating  it ;  it  has  for  its  purpose  the  prevention 
of  injury  to  the  public,  rather  than  the  conferring  of  any 
direct  public  benefit;  it  is  never  exercised  to  promote  private 
interests. 

IX.  Taking  Private  Property  for  Private  Use.  —  When  stat- 
utes embody  the  objectionable  feature  of  being  enacted  in 
the  interest  of  individuals  rather  than  of  the  public,  and  they 
operate  directly  to  add  to  or  enhance  the  possessions  of  one 
person  at  the  expense  of  another,  they  are  farther  beyond 
the  scope  of  legislative  authority  thjin  the  taking  of  private 
property  for  public  use  without  compensation.  Private 
property  may  be  taken  for  public  use,  but  it  can  never  be 
taken  for  private  use,  with  or  without  compensation,  by  an 
act  of  the  legislature.*  Acts  such  as  the  one  declared  uncon- 
stitutional in  The  Commonwealth  v.  Bacon,"  which  undertook 
to  take  from  one  man  the  free  use  of  his  own  property  in 
order  to  enhance  the  value  of  the  use  of  another's,  are  of 
this  class  and  subject  to  this  objection.  And  a  similar 
statute  operating  as  a  restraint  upon  private  traffic  would 
be  held  obnoxious  to  the  same  objection,  even  though  its 
real  and  avowed  object  was  to  promote  a  trade  or  business 
in  which  the  municipal  or  State  government  had  a  direct 
pecuniary  interest.  This  would  be  to  take  private  property 
for  public  use  by  means  and  methods  unknown  to  the  law, 
and  without  compensation  to  the  individual  deprived. 

In  The  State  v.  Read  3  a  distinction  is  drawn  between 
statutes  which  should  be  sustained  as  a  proper  and  legitimate 
exercise  of  the  police  power,  and  such  as  infringe  private 
rights  merely  to  promote  conflicting  private  interests.     The 

•  Lane  v.  Nelson,  79  Pa.  St  407;  Greenough  v,  Greenough,  11  Pa.  St 
489;  Gaines  v,  Gaines,  9  B.  Mon.  295;  City  of  Dubuque  v.  Illinois  etc  R.  Co., 
39  Iowa,  56-61 ;  T)ie  People  ex  rel.  Witherbee  v.  Supervisors,  70  N.  Y.  228. 

»  13  Bush,  210.  39  Reporter,  137. 
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act  the  validity  of  which  was  there  questioned  on  constitu- 
tional grounds  contained  similar  provisions  to  that  de- 
clared void  in  The  Commonwealth  ^,  Bacon,'  and  when 
submitted  received  the  same  judicial  construction.  The 
provisions  objected  to  were  as  follows :  "  Whenever  any 
religious  society  shall  hold  any  camp,  tent,  grove,  or  other 
out-door  meeting,  for  any  purpose  connected  with  the  object 
for  which  such  religious  society  was  organized,  no  person, 
without  the  consent  of  such  religious  society  or  of  its  proper 
officers,  shall  keep,  in  any  shop,  tent,  booth,  wagon,  or  car- 
riage, or  other  place,  for  sale,  or  expose  for  sale,  any 
spirituous  or  intoxicating  liquors,  or  other  drinks,  or  food,  or 
merchandise  of  any  kind,  or  hawk  or  peddle  any  such  liquors 
or  merchandise,  within  one  mile  of  the  place  of  such  meet- 
ing; nor  shall  any  person  engage  in  gaming,  horse-racing, 
or  exhibit  or  offer  to  exhibit  any  show  or  play  within 
the  like  distance  of  one  mile  of  such  meeting;  and  any 
person  violating  any  provision  of  this  act  shall  be  fined  not 
exceeding  twenty  dollars  or  less  than  five  dollars,  or  be 
imprisoned  not  exceeding  thirty  days;  Provided,  however, 
that  nothing  herein  contained  shall  be  construed  to  prevent 
innkeepers,  grocers,  or  other  persons  from  pursuing  their 
ordinary  business,  at  their  usual  place  of  doing  business,  nor 
to  prevent  any  person  from  selling  victuals  in  his  usual  place 
of  abode.'* '  The  defendant  was  convicted  of  keeping  and 
exposing  for  sale  certain  drinks,  food,  and  merchandise,  in 
violation  of  the  chapter.  The  complaint  did  not  accuse  him 
of  keeping  or  exposing  for  sale  any  such  drinks  as  from 
their  intoxicating  character  were  calculated  to  incite  con- 
sumers to  immoral  conduct,  or  tend  to  disorder  or  to  disturb- 
ance of  the  peace.  For  aught  that  appears  from  the  report 
of  the  case,  the  things  sold,  or  offered  for  sale,  were  not 
only  harmless  but  beneficial.  Neither  did  it  appear  that 
the  defendant  in  conducting  his  business  was  guilty  of  any 
trespass  upon  the  grounds  of  the  complaining  society.     His 

'  13  Bushy  210.  '  Laws  R.  I. 
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rights  were  the  same  as  though  he  stood  upon  land  owned 
by  himself,  but  not  occupied  as  his  usual  place  of  abode,  at 
any  point  within  the  distance  of  a  mile  of  the  grounds,  sell- 
ing, during  secular  days,  the  product  of  the  soil  on  the 
ground  where  it  was  raised.  It  does  not  appear,  nor  is  the 
conviction  sustained  because,  he  kept  or  exposed  these 
drinks,  food,  or  merchandise  in  question  for  sale  to  any  one 
attending  the  out-door  meeting  of  the  association.  The 
application  of  the  provisions  of  this  act  to  a  sale  to  a  casual 
purchaser  of  a  field  of  potatoes,  a  stack  of  wheat,  or  a  crop 
of  tobacco,  could  be  justified  upon  the  same  grounds  as  that 
upon  which  this  conviction  was  sustained. 

X.  Pursuits  useful  and  hurtful  distinguished.  —  There  are 
provisions  in  this  act  which  are  unquestionably  nothing 
more  than  a  proper  and  legitimate  exercise  of  the  powers 
of  government  intrusted  to  the  legislature  for  the  promotion 
of  the  general  good.  Regulating  or  restraining  the  sale  of 
intoxicating  liquors  has  always  been  regarded  as  a  legitimate 
exercise  of  the  police  power.  So  it  may  be  said  of  gaming, 
horse-racing,  and  the  exhibition  of  shows ;  for  these  things 
are  almost  uniformly  attended  with  more  or  less  disorderly 
isind  immoral  conduct.  But  when  it  comes  to  the  sale  of 
food  and  merchandise,  it  cannot  be  said  that  the  necessary 
tendency  of  such  dealing  is  against  the  peace,  good  order, 
comfort,  or  even  the  convenience  of  the  members  of  the 
community.  Even  the  hawking  or  peddling  of  merchandise 
cannot  be  regarded  as  essentially  hurtful  to  the  public. 
So  that  portion  of  the  statute  which  seems  to  have  been 
disregarded  by  the  defendant  in  this  case  stands  in  need  of 
justification  upon  special  grounds.  The  case  of  The  Com- 
monwealth V.  Bacon,  where  the  court  had  held  a  similar 
statute  void  which  placed  restraints  upon  certain  lines  of 
business  within  three  hundred  yards  of  the  grounds  of  a  fair 
association,  was  not  ignored.  The  court  undertook  to  dis- 
tinguish the  two  cases  favorably  to  the  religious  association. 
The  invalidating  feature  of  the  act  first  construed  was  that 


Digitized  by 


Google 


POLICE  POWER  OF  THE  STATE.  75 

it  operated  as  a  restraint  upon  competition  in  business 
between  the  fair  association  and  others  within  the  district 
subject  to  embargo.  This  view  of  the  operation  of  the 
statute  was  held  to  be  confirmed  by  the  provision  that  in- 
trusted the  association  with  a  dispensing  power  which  they 
might  use  at  their  discretion  in  granting  permits  to  carry  on 
the  prohibited  traffic.  By  this  means  it  would  be  enabled 
to  derive  a  revenue  by  means  of  the  restraint,  in  either 
or  both  of  two  ways,  —  by  monopolizing  the  business  itself, 
or  by  the  grant  of  indulgencies  to  others  for  a  consideration. 
The  same  feature  appears  in  the  statute  relating  to  religious 
associations.  The  members  of  the  religious  association  as 
represented  by  their  authorized  directors  or  officers  are 
made  the  judges  of  whether  the  law  has  been  transgressed 
or  not.  Permission  granted  would  absolve  the  offender, 
whether  that  permission  were  gratuitously  given  or  sold.  If 
this  would  indicate  in  one  case  that  it  was  designed  for  the 
private  advantage  of  the  fair  association,  why  would  it  not  in 
the  other  case  point  to  the  same  design  on  behalf  of  the 
religious  society  ?  By  each  of  the  statutes  a  private  corpo- 
ration or  association  is  empowered  to  license  the  carrying  on 
of  certain  kinds  of  business  outside  of  its  own  proper  do- 
minion,—  the  first  within  a  radius  of  three  hundred  yards, 
and  the  other  within  a  mile.  The  first  confers  special 
privileges  on  the  association  with  respect  to  the  feeding  of 
horses  and  caring  for  wagons.  The  second  gives  discre- 
tionary power  to  religious  societies  to  declare  unlawful  the 
business  of  feeding  and  caring  for  men,  the  sale  of  intoxi- 
cating liquors,  gaming,  horse-racing,  the  exhibition  of  shows, 
etc.,  and  each  of  them  empowers  the  associations  of  which  it 
assumes  the  care  to  grant  privileges  to  individuals  to  carry 
on  the  prohibited  callings  upon  such  terms  and  for  such 
compensation  as  either  may  deem  proper  to  exact. 

XL  Discrimination  between  Religious  Societies  and  Agri- 
cultural Societies. — The  distinction  is  drawn  between  the  two 
statutes  thus :  Speaking  of  the  Kentucky  statute,  the  chief 
justice  says :  "  The  design  of  the  statute  was  to  create  a  mo- 
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nopoly  in  favor  of  the  society. .  The  ^*5e  is  in  point  if  chap. 
629  [of  the  Rhode  Island  statute]  was  enacted  for  such  pur- 
pose. We  see  no  reason  to  suppose  that  it  was  enacted  for 
any  such  purpose*  It  does  not  restrict  the  right  of  any  person 
to  carry  on  his  ordinary  business  at  his  usual  place  of  busi- 
ness. It  also  permits  any  person  to  sell  victuals  in  his  usual 
place  of  abode.  It  is  not  enacted  for  the  benefit  of  any 
particular  religious  society,  but  it  extends  to  every  such 
society  when  holding  a  camp-me.eting.  The  chapter  is 
ostensibly  designed  for  a  police  regulation.  *  •  *  *  To 
allow  peddlers,  hawkers,  and  hucksters  of  every  sort  to  fre- 
quent the  vicinity  of  camp-meetings,  for  the  sale  of  their 
wares,  without  any  restriction,  would  inevitably  tend  to  dis- 
order, intemperance,  and  immorality.  It  is  urged  that  a 
mere  selling  of  food  or  of  other  innocent  or  necessary 
articles  can  do  no  harm.  This  would  be  true  if  selling 
those  articles  were  not  used  as  a  cover  for  the  sale  of  intox- 
icating liquors  or  of  other  injurious  or  immoral  things.  The 
restriction  is  general,  because  if  not  general  it  would  be  un- 
availing." The  charter  of  the  agricultural  society  *  was  free 
from  all  these  objections,  except  that  it  was  enacted  for  the 
benefit  of  a  particular  association.  This,  however,  could 
have  no  bearing  upon  its  validity.  A  general  statute  con- 
taining the  same  provisions  would  have  met  with  the  same 
disapproval. 

It  is  hardly  a  fair  way  to  consider  the  case  against  Read 
to  say  that  "  To  allow  peddlers,  hawkers,  and  hucksters  of 
every  sort  to  frequent  the  vicinity  of  camp-meetings,  for  the 
sale  of  their  wares,  without  any  restriction,  would  inevitably 
tend  to  disorder,  intemperance,  and  immorality.'*  It  would 
have  been  putting  the  question  niore  fairly  to.  have  said  that 
to  allow  persons  to  sell  food,  drink,  or  merchandise  within  a 
mile  of  the  grounds  of  a  camp-meeting,  elsewhere  than  in 
the  dealer's  place  of  abode  or  usual  place  of  business,  would 
inevitably  tend  to  disorder,  etc.;  but  such  a  statement 
would  seem  too  startling,  if  not  improbable.     The  complaint 

«  Supra,  p.  65. 
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in  this  case  was  (so  far  as  appears  from  the  report)  that  the 
defendant  kept  or  exposed  for  sale  certain  food,  drink, — 
not  intoxicating,  —  and  other  merchandise,  within  a  mile  of 
the  camp-grounds.  It  does  not  appear  that  he  was  a  "  ped- 
dler, hawker,  or  huckster"  of  any  sort,  nor  would  he  neces- 
sarily be  subject  to  such  characterization  because  he  violated 
the  statute.  It  does  not  appear  even  that  the  keeping  or 
offering  for  sale  was  in  the  vicinity  of  the  grounds,  unless 
that  undefined  region  extended  a  mile  in  all  directions. 
There  is  no  such  necessary  evil  tendency  in  the  sale  of  in- 
nocent commodities  in  the  neighborhood  of  out-door  gather- 
ings for  religious  purposes  as  would  not  manifest  itself  to 
the  same  degree  in  similar  transactions  in  the  vicinity  of 
other  large  gatherings,  such  as  county  fairs  and  the  like. 
The  fact  that  one  kind  of  business  may  be  carried  on  as  a 
cover  for  other  kinds  which  tend  to  disorder  and  immor- 
ality only  goes  to  show  that  inalienable  rights  are  subject  to 
abuse;  but  they  are  not  for  that  reason  to  be  absolutely 
prohibited,  or  subjected  to  unreasonable  restrictions. 

XII.  Private  Rights  sacrificed  when  difficult  to  protect.  — 
Persons  disposed  to  cavil,  and  entertaining  unreasonable  prej- 
udices against  such  out-door  gatherings,  might  be  disposed 
to  throw  the  responsibility  upon  them  for  the  disorder 
which  frequently  attends  them,  and  claim  that  they  should 
be  prohibited.  But  this  would  be  to  unduly  restrict  the  per- 
sonal liberty  of  the  citizen,  as  a  substitute  for  the  manifest 
duty  of  the  law-making  power  to  protect  him  in  the  enjoy- 
ment of  his  rights.  Government  cannot  be  carried  on  with- 
out trouble  and  inconvenience.  It  is  not  competent  for  the 
legislature  to  shirk  its  duty  of  providing  for  the  secure 
enjoyment  by  the  members  of  its  constituency  of  their  legit- 
imate and  useful  pursuits  by  surrounding  them  with  exas- 
perating hindrances,  upon  the  plea  that  they  may  be  used 
as  covers  for  what  is  essentially  hurtful  or  injurious.  It  is  the 
business  of  the  governing  body,  in  the  exercise  of  the  police 
power,  to  discriminate  between  right  and  wrong,  between 
occupations  which  are  innocent  and  such  as  have  an  inevi- 
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table  tendency  to  promote  public  disorder,  and  not  to  con- 
fuse them  so  as  to  place  a  bar  upon  such  traffic  as  is  created 
by  a  legitimfate  demand.  That  enforced  simplicity  of  life 
known  as  communism  would  not  be  tolerated  for  the  reason 
that  the  present  more  complex  system  tends  to  immorality. 
The  fact  that  the  protection  of  individual  proprietary  rights 
is  attended  with  inconvenience,  and  that  the  acquisition  of 
property  stimulates  avarice  and  crime,  would  not  reconcile 
the  people  to  the  abandonment  of  their  property. 

In  the  particular  case  criticised,  there  may  have  been 
some  circumstances  which  rendered  the  defendant  amenable 
to  the  provisions  of  the  statute  against  selling  intoxicating^ 
liquor.v  or  otherwise  promoting  or  fomenting  disturbances  ; 
but  this  does  not  appear.  It  was  deemed  sufficient  to  estab- 
lish a  violation  of  the  letter  of  the  law.  When  such  stat- 
utes may  be  sustained  because  of  an  assumed  absence  of 
intent  to  promote  private  interests,  and  the  assumed  fact 
that  dealing  in  harmless  commodities  will  be  made  a  cover 
for  dealing  in  articles  of  a  mischievous  character,  they  be- 
come dangerous.  The  act  in  question  possesses  all  the 
essential  concomitants  of  a  statute  calculated  and  intended 
to  create  a  private  monopoly.  There  is  no  safer  method  of 
arriving  at  the  objects  of  a  statute  than  to  ascertain  what 
purposes  it  may  be  used  to  subserve.  When  we  come  to 
consider  the  extent  of  the  region  included  in  the  statutory 
reservation,  it  would  seem  to  be  a  dangerous  precedent  to 
establish  that  the  dispensing  power  may  be  delegated  to 
private  associations,  to  make  their  will  the  test  of  whether 
the  law  is  violated  within  such  extensive  districts  of  country, 
which  they  do  not  pretend  to  occupy.  It  enables  them  not 
only  to  monopolize  the  prohibited  trade,  but  raises  them  to 
the  position  of  final  arbiters  of  the  public  weal;  and  their 
judgments  of  what  is  right  or  wrong  may  be  influenced  by 
*  considerations  of  pecuniary  advantage  to  themselves. 

XIII.  Tests  of  the  Validity  of  Police  Regulations,  —  From 
a  review  of  the  authorities,  and  upon  principles  consistent 
with  the  genius  of  our  free  institutions  and  the  constitutional 
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guarantees  of  rights,  it  may  be  fairly  deduced  that  the  tests 
of  all  police  regulations  affecting  proprietary  rights  are : 
I.  Whether  they  are  enacted  in  the  real  interests  of  the 
public ;  2.  Whether  the  public  interests  are  sought  to  be 
subserved  by  appropriating  to  public  use  private  property 
otherwise  than  in  the  exercise  of  the  right  of  eminent 
domain.  In  judging  whether  or  not  a  statute  falls  within 
the  first  class,  the  courts  have  a  wide  field  of  inquiry.  They 
may  determine  whether  the  provisions  of  the  act  are  such 
as  to  be  essential  to  the  public  good,  or  only  impose  har- 
assing burdens  upon  individuals;  whether  the  statute,  on 
pretence  of  serving  the  public,  diminishes  the  property  of 
one  man  to  augment  that  of  another ;  and  whether  the  sub- 
ject of  regulation  includes  things  in  which  the  public  have 
no  interest,  or  rights  in  no  way  antagonistic  to  the  general 
good.  As  to  whether  they  come  under  the  second  class,  the 
inquiry  is  more  simple.  For  the  purpose  of  determining  the 
validity  of  such  laws,  the  courts  have  a  jurisdiction  of  which 
they  cannot  be  shorn  by  legislative  assumption  of  the  ne- 
cessity for  such  laws  as  may  be  enacted,  or  the  character 
and  objects  of  a  particular  statute,  when  such  assumption 
takes  the  form  of  a  construction  of  constitutional  limitations 
upon  the  power  of  the  legislature. 

W.  P.  Wade. 
St.  Louis,  Mo. 
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INJUNCTIONS   AGAINST    MUNICIPAL    AID    SUB- 
SCRIPTIONS. 

No  feature  in  the  history  of  American ,  law  is  more  inter- 
esting or  instructive  to  the  student  of  comparative  jurispru- 
dence than  the  remarkable  growth  and  development  of  the 
extraordinary  remedy  of  equity  by  the  writ  of  injunction. 
Starting  with  the  foundation  of  the  jurisdiction  as  established 
by  such  chancellors  as  Hardwicke,  Thurlow,  and  Eldon  in 
England,  and  by  Kent  and  Walworth  in  New  York,  Amer- 
ican courts  of  equity  have  developed  a  system  of  prevent- 
ive relief  which  has  now  attained  the  dignity  of  a  separate 
branch  of  our  jurisprudence,  of  almost  equal  importance 
with  the  law  of  contracts,  of  evidence,  or  of  real  property. 
And  no  feature  of  this  development  is  more  interesting  than 
the  wonderful  adaptation  shown  by  courts  of  equity  in 
moulding  this  remedy  for  the  purpose  of  imposing  all  neces- 
sary checks  and  limitations  upon  the  excesses  of  municipal 
and  other  corporations. 

It  is  the  purpose  of  this  paper  to  present  in  outline  the 
present  condition  of  one  branch  of  our  law  upon  this  sub- 
ject, namely,  that  pertaining  to  the  jurisdiction  by  injunction 
in  restraint  of  municipal  donations  in  aid  of  railway  and 
other  enterprises  of  a  quasi-^uhWc  nature.  The  branch  of 
the  jurisdiction  under  discussion  is  of  purely  American 
origin,  being  unknown  to  the  English  Chancery,  and  is  sub- 
stantially the  creation  and  growth  of  the  last  twenty  years. 
The  history  of  municipal  corporations  throughout  the 
Western  States  during  that  period  has  been,  in  the  main,  a 
history  of  reckless  expenditure  of  public  moneys  in  aid  of 
schemes  of  public  improvement.  Lavish  donations  of  mu- 
nicipal funds,  and  of  municipal  obligations  bearing  high 
rates  of  interest,  have  been  made  to  these  enterprises,  result- 
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ing,  generally,  either  in  prolonged  litigation,  reducing  the 
municipalities  to  practical  bankruptcy^  or  in  municipal  repu- 
diation, whose  consequences  have  been  even  more  disastrous. 

These  donations  have  usually  taken  the  form  either  of  a 
subscription  to  the  capital  stock  of  the  railway  or  other 
undertaking,  or  of  an  absolute  donation  of  public  funds  or 
bonds  of  the  municipality  in  furtherance  of  the  enterprise 
to  which  its  aid  is  pledged.  But  in  whatever  form  a  munic- 
ipal corporation  seeks  to  divert  its  funds  or  its  credit  from 
strictly  municipal  purposes,  a  careful  scrutiny  is  exercised, 
by  courts  of  equity ,  over  sudh  donations,  the  corporate 
authorities  being  held  to  a  strict  adherence  to  the  power 
under  which  the  donation  or  subscription  is  authorized ;  and 
a  departure  from  the  terrtis  of  the  power  affords  frequent 
occasion  for  resort  to  the  extraordinary  aid  of  equity  by 
injunction.  And  it  may  be  affirmed  as  a  general  and  well- 
established  rule,  of  universal  application,  that  unless  such 
subscriptions  are  authorized  by  a  valid  and  constitutional 
expression  of  the  legislative  power,  property-owners  and 
tax-payers  are  entitled  to  the  aid  of  an  injunction  to  restrain 
the  municipality  from  such  unauthorized  diversion  of  its 
money  or  credit.' 

Indeed,  the  right  of  a  citizen  and  tax-payer  to  maintain  an 
action  to  enjoin  the  corporate  officers  of  a  municipality  from 
issuing  its  bonds  without  authority  of  law,  may  now  be  re- 
garded as  too  well  established  to  admit  of  question.."  And 
an  injunction  will  be  granted  at  the  suit  of  citizens  and  tax- 
payers to  prevent  the  issuing  of  municipal  bonds  in  aid  of 
a  subscription  to  a  railway,  which  is  made  in  violation  of  the 

'  Allen  V.  Inhabitants  of  Jay,  60  Me.  124;  List  v.  City  of  Wheeling,  7 
W.  Va.  501 ;  The  Slate  v.  Saline  County  Court,  51  Mo.  350 ;  Foster  v,  Ken- 
osha, 12  Wis.  616;  Flack  v,  Hughes,  67  111.  384;  Chestnutwood  v.  Hood,  68 
III  132;  Supervisors  of  Livingston  County  v,  Weider,  64  III.  427;  Marshall 
V.  Silliman,  61  III.  218;  Campbell  v,  Paris  etc.  R.  Co.,  71  111.  611;  Super- 
visors  of  Jackson  County  v.  Brush,  77  111.  59 ;  Allison  v.  Louisville  etc.  R. 
Co.,  9  Bttsh,  247;  Commissioners  of  Delaware  County  v,  McClintock,  51 
lad.  335;  Golf  R.  Co.  v.  Commissioners  of  Miami  County,  12  Kan.  230; 
Cartenins  v.  Hoyt,  37  Mich.  583. 

'  Cbestnolwood  v.  Hood,  68  111.  132. 
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constitution  of  the  State.'     So  municipal  authorities  will  be 
enjoined  from  issuing  bonds  in  payment  of  a  subscription  to 
the  capital  stock  of  a  railway  company,  and  from  levying 
and  collecting  taxes  for  the  payment  of  such  bonds,  when  a 
constitutional  provision    requiring  such  subscription  to  be 
submitted  to  a  vote  of  the  people  has  been  entirely  disre- 
garded.'   And  the  taxable  inhabitants  of  a  town  may  enjoin 
the  town  authorities  from  issuing  or  negotiating  its  bonds  in 
aid  of  a  private  enterprise  to  which  the  town  has  loaned  its 
credit  under  a  statute  which  is  held  to  be  unconstitutional.^ 
The  illustrations  of  the  gefieral  doctrine  above  cited  have 
been  cases  where  the  municipal  subscription  or  donation 
was  made  in   disregard  of  some  constitutional  restriction 
embodied   in   the   organic    law   of    the   State.     But  while 
the   attempted   donation   of  municipal   funds,   or    loan   of 
credit,  may .  violate   no   constitutional   provision,  yet   if   it 
lacks  the  sanction  of  legislative  authority  it  will  be  treated 
as  unauthorized  and  void,  and  a  tax-payer  may  prevent  its 
consummation  by  a  bill  for  an  injunction/     Where,  there- 
fore, a  board  of  county  commissioners  have  vote^  an  issue 
of  county  bonds  in  aid  of  the  construction  of  a  railway,  in 
the  absence  of  any  legislation  authorizing  such  appropria- 
tion the  issuing  of  the  bonds  will  be    enjoined.^     In  like 
manner  the  issuing  of  township  bonds  in  aid  of  a  railway 
corporation  will  be  enjoined  in  the  absence  of  any  legislative 
authority  whereby  the  officers  of  the  town  are  empowered 
to  make  the  subscription  or  to  issue  the  bonds.     And  a  pro- 
vision in  the  charter  of  th6  railway  company  that  **  it  shall 
be  lawful  for  all  persons  of  lawful  age,  or  for  the  agent  of 
any  corporate  body,  to  subscribe  any  amount  to  the  capital 
stock  of  said  company,"  confers  no  power  upon  municipal 


*  List  V.  City  of  Wheeling,  7  W.  Va.  501. 

■  The  State  v.  Saline  County  Court,  51  Mo.  35a 

3  Allen  y.  Inhabitants  of  Jay,  60  Me.  124. 

4  Commissioners  of  Delaware  County  v,  McClintock,  51  Ind.  325;  Camp- 
bell V,  Paris  etc  R.  Co.,  71  111.  61 1 ;  Gulf  R.  Co.  v.  Commissioners  of  Miami 
County,  12  Kan.  230. 

5  Commissioners  of  Delaware  County  v,  McClintock,  51  Ind.  325. 
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corporations  to  subscribe  for  such  stock."  Upon  this  point 
the  opinion  of  the  court,  by  Mr.  Justice  Walker,  in  Campbell 
V,  Paris  etc.  R.  Co.,  71  111.  611,  would  seem  to  be  conclusive. 
"The  provision,"  says  the  learned  judge,  "manifestly  refers 
to  private  corporations  where  it  authorizes  agents  to  sub- 
scribe. It  does  not  refer  to  counties,  cities,  towns,  or  town- 
ships, and  cannot  be  held  to  embrace  them.  No  power 
was  conferred  to  call  the  election,  or  for  the  town  officers  to 
make  the  subscription,  or  to  issue  these  or  any  other  bonds. 
Having  no  power  to  issue  the  bonds,  if  there  was  danger 
that  they  would  do  so  it  would  be  proper  that  they  should 
be  restrained;  and  the  bill  contains  the  specific  averment 
that  there  was  danger  that  the  bonds  would  be  issued,  and 
we  have  no  hesitation  in  saying  that  the  facts  stated  in  the 
bill,  if  true  (and  they  are  so  admitted  by  the  demurrer), 
entitle  the  appellants  to  a  perpetual  iiijunctic^  restraining 
them  from  being  issued."  And  an  individual  citizen  and 
tax-payer,  resident  within  a  township,  and  having  property 
therein  which  is  subject  to  taxation,  may  maintain  a  bill  for 
an  injunction  to  prevent  the  officers  of  the  township  from 
issuing  its  bonds  in  aid  of  a  railway  when  the  bonds  are 
unauthorized  and  invalid.' 

In  the  exercise  of  their  preventive  jurisdiction  in  the  class 
of  cases  under  consideration,  courts  of  equity  do  not  confine 
the  relief  to  cases  where  their  aid  is  invoked  by  citizens  and 
tax-payers,  and  the  jurisdiction  may  properly  be  invoked  in 
behalf  of  the  municipality  itself.  For  example,  where  public 
officers  have  in  their  hands  funds  of  a  county,  which  they 
are  about  to  pay  over  to  a  railroad  company  to  meet  the 
interest  upon  county  bonds  issued  in  aid  of  the  railway  with- 
out legal  authority,  and  which  are  void  in  the  hands  of  the 
holders,  it  is  competent  for  a  court  of  equity  to  enjoin  such 
payment,  in  an  action  instituted  by  the  board  of  county 
commissioners  for  that  purpose.^ 


*  Campbell  v.  Paris  etc  R.  Co.,  71  III.  611. 

*  Cartenius  v.  Hoyt,  37  Mich.  583. 

3  Gulf  R.  Co.  V.  Commissioners  of  Miami  County,  12  Kan.  230. 
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It  is  a  noticeable  feature  in  the  history  of  this  class  of 
litigation,  that  although  there  may  be  a  perfectly  valid  and 
constitutional  expression  of  the  legislative  will  through  a 
statute  authorizing  a  municipal  corporation  to  lend  its 
credit  or  donate  its  obligations  in  aid  of  other  than  munic- 
ipal purposes,  the  courts  have  uniformly  required  a  strict 
adherence  to  the  terms  and  conditions  upon  which  the 
power  is  conferred.  And  when,  as  is  usually  the  case,  the 
statute  conferring  the  power  requires  the  question  of  its 
exercise  to  be  first  submitted  to  a  vote  of  the  electors,  who 
are  in  that  manner  to  determine  whether  the  municipality' 
shall  lend  its  aid  or  issue  its  obligations  in  aid  of  a  railway, 
or  other  enterprise  of  like  nature,  a  failure  to  .comply  with 
the  conditions  thus  imposed,  either  by  an  omission  of  such 
election  or  by  a  substantial  departure  from  the  statute  as 
regards  the  lime  and  notice  of  the  election,  will  warrant 
relief  in  equity  by  injunction."  A  court  of  equity  will, 
therefore,  entertain  jurisdiction  in  behalf  of  a  tax-payer  of 
a  municipality,  to  restrain  it  from  issuing  its  bonds  in  aid  of  a 
subscription  to  a  railway  company  without  the  necessary  vote 
of  the  electors  authorizing  such  issue."  So  when  a  statute 
authorizing  subscriptions  by  a  city  in  aid  of  a  railroad  provides 
that  such  subscription  shall  not  take  effect  until  an  ordinance 
specifying  the  time,  terms,  and  conditions  of  the  bonds  to 
be  issued  shall  be  submitted  for  approval  to  a  vote  of  the 
people,  the  authority  to  issue  the  bonds  being  dependent 
upon  the  vote,  a  failure  to  comply  with  the  statute  in  that 
regard  affords  ground  for  an  injunction  at  the  suit  of  an 
individual  property-owner  and  tax-payer.3 

As  still  further  illustrating  the  strict  adherence  to  the 
statutory  method  of  exercising  the  authority  which  is  exacted 
by  courts  of  equity  in  cases  of  municipal  aid  subscriptions, 

'  Bronenberg  v.  Commissioners  of  Madison  County,  41  Ind.  503 ;  Finney 
V,  Lamb,  54  Ind.  i ;  McPike  v.  Pen,  51  Mo.  63;  Wright  v.  Bishop,  88  111. 
302 ;  Hodgman  v  Chicago  etc.  R.  Co.,  20  Minn.  48 ;  Goedgen  v.  Supers 
visors,  2  Biss.  328;  Union  Pacific  R.  Co.  v,  Lincoln  County,  3  Dill.  3CX). 

»  Wright  V.  Bishop,  88  III.  302. 

3  Hodgman  v.  Chicago  etc.  R.  Co.,  20  Minn.  48. 
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it  is  held  that  a  board  of  county  commissioners  will  be 
enjoined  from  issuing  bonds  of  the  county  in  aid  of  a  sub- 
scription to  a  railway  when  they  have  failed  to  comply  with 
the  conditions  of  the  statute  as  to  giving  notice  and  holding 
an  election  upon  the  question  of  subscription.'  *'  I  have  no 
doubt,"  says  Mr.  Justice  Miller  in  Goedgen  v.  Supervisors, 
"  the  bonds  can  only  be  legally  issued,  so  as  to  contract  a 
debt  to  be  paid  by  taxation,  in  the  manner  prescribed  by 
the  law.  Authorizing  and  holding  the  election  and  issuing 
the  bonds  must  substantially  comply  with  the  law  in  every 
particular."  So  where  a  statute  authorizing  the  issue  of 
municipal  bonds  for  the  construction  of  public  buildings 
requires  the  debt  thus  created  to  be  paid  in  ten  years,  but 
the  vote  as  submitted  to  the  people  and  adopted  is  for 
payment  of  the  bonds  in  twenty  years,  such  a  substantial 
departure  from  the  requirements  of  the  statute  will  justify 
relief  by  injunction  against  issuing  the  bonds.'  And  when 
the  relief  is  sought  upon  the  ground  that  the  election  sub- 
mitting the  question  to  the  popular  vote  was  illegal,  it  is 
proper  to  entertain  the  application  for  an  injunction  before 
the  issuing  of  the  bonds,  as  well  as  afterward.^ 

It  is  perhaps  hardly  necessary  to  observe  that  the  relief 
extended  by  courts  of  equity,  by  injunction  against  the 
unauthorized  issue  of  municipal  aid  bonds,  is  not  limited  to 
cases  where  the  jurisdiction  is  invoked  for  the  protection 
of  resident  citizens  and  tax-payers,  but  may  be  exercised  as 
well  in  behalf  of  aliens  having  taxable  property  subject  to 
municipal  taxation  in  payment  of  the  unauthorized  bonds- 
And  in  the  case  of  aliens  seeking  the  relief  the  jurisdiction 
may  be  exercised  by  the  United  States  Circuit  Court  for 
the  given  district,  when  the  amount  of  taxes  that  would 
be  required  of  complainants  on  account  of  such  illegal  and 
unauthorized  bonds  exceeds  the  sum  of  jlsoo.'^ 

The  remedy  by  injunction  being  thus   liberally  exercised 

'  Goedgen  v.  Supervisors,  2  Biss.  328. 

*  Union  Pacific  R.  Co.  v,  Lincoln  County,  3  Dill.  300. 

3  Winston  v.  Tennessee  etc.  R.  Co.,  i  Baxt.  60. 

4  Goedgen  v.  Supervisors,  2  Biss.  328. 
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to  prevent  the  issuing  or  donation  of  municipal  aid  bonds 
because  of  a  failure  to  comply  with  the  provisions  of  the 
law  regarding  the  election,  it  follows  of  necessity  that  in 
cases  of  this  nature  the  jurisdiction  of  equity  must  be  and 
is  extended   to   the   determination   of  the   validity  of  the 
election  under  which  the  proposed  action  of  the  municipal 
authorities  is  had.     It  is  accordingly  held,  upon  a  bill  by 
tax-payers  to  restrain  the  issuing  of  county  bonds  in  aid  of 
a  subscription  to  a  railway,  upon  the  ground  of  the  illegality 
of  the  election  under  which  the  bonds  are  issued,  that  the 
court   has  jurisdiction    to   investigate   and    pass    upon    the 
validity  of  such  election.     The  jurisdiction  is  exercised  in 
such  case,  not  with  a  view  to  contesting  the  election,  but 
for  the  purpose  of  ascertaining  whether  the  contract  of  sub- 
scription has  been  duly  authorized  in  the  manner  provided 
by  law.*     Courts  of  equity  are,  however,  reluctant   to   go 
"  behind  the  returns  "  in  the  course  of  such  investigations  ; 
and  where  the  statute  authorizing  the  subscription  upon  the 
consent  of  a  certain   proportion   of  tax-payers  makes  the 
written  consent  of  the  tax-payer,  verified  by  affidavit  of  the 
town  assessors,  evidence  of  the  required  conditions,  a  court 
of  equity  will  not,  upon  an  application  to  enjoin  the  issuing 
of  the  bonds,  go  behind  such  evidence,  or  investigate  the  ques- 
tion of  whether  the  requisite  consent  was  actually  obtained.* 
It  is  to  be  noticed,  however,  that  the  jurisdiction  of  equity, 
as  exercised  upon  the  grounds  above  discussed,  does   not 
extend  to  enjoining  the  holding  of  an  election  to  determine 
the  question  of  lending  municipal  aid,  when  such  election  is 
duly  called  in  accordance  with  the  statute.     And  when  a 
board  of  municipal  officers  are  authorized  by  law  to  call  an 
election  upon  the  question  of  voting  a  subscription  in  aid 
of  a  railway,  and  the  election  is  duly  called  in  conformity 
with  the  statute,  a  court  of  equity  has  no  power  to  enjoin 
the  holding  of  such  election.     And  having  no  jurisdiction 
in  such  case,  its  writ  of  injunction,  if  granted,  will  be  held 

*  Winston  r;  Tennessee  etc.  R.  Co..  i  Baxt.  60. 
'  Pierce  v,  Wright,  6  Lans.  306. 
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absolutely  void,  and  defendants  are  not  guilty  of  a  contempt 
of  court  in  refusing  to  give  it  obedience/ 

Where  railroad  aid  bonds  are  subscribed  and  issued  by  a 
municipality,  under  a  statute  which  is  not  in  conflict  with  the 
constitution  of  the  State,  and  the  conditions  of  the  act  have 
been  complied  with  and  the  bonds  have  been  issued,  and 
have  passed  into  the  hands  of  bona  fide  holders  for  value, 
equity  will  not  enjoin  the  municipal  authorities  from  raising 
the  necessary  funds  by  taxation  for  the  payment  of  interest 
upon  such  bonds.'  And  when  the  law  authorizing  the  sub- 
mission of  the  question  to  a  popular  vote  has  been  complied 
with  in  all  essential  particulars,  and  the  bonds  have  been 
voted,  their  issue  will  not  be  enjoined  because  certain  con- 
ditions have  been  imposed  upon  the  railway  company  which 
is  to  receive  the  aid,  when  such  conditions  are  reasonable  in 
themselves  and  for  the  manifest  interest  of  the  county  voting 
the  bonds.3  Nor  will  town  officers  be  restrained  from  issuing 
bonds  of  the  town  in  aid  of  a  subscription  to  a  railway 
company,  when  it  is  not  positively  averred  or  shown  that 
defendants  are  such  officers.-* 

In  the  next  place,  it  is  to  be  noticed  that  although  munici- 
pal aid  bonds  may  be  duly  authorized  by  law,  and  no  con- 
stitutional or  legal  objection  be  shown  to  the  loaning  of  its 
credit  by  the  municipality  in  the  manner  provided  by  law, 
yet  a  departure  from  or  disregard  of  the  conditions  imposed 
by  the  vote  of  the  electors  upon  the  delivery  of  the  bonds 
will  warrant  relief  by  injunction.  In  such  cases  an  injunc- 
tion is  proper,  not  only  to  give  effect  to  the  safeguards  and 
restraints  imposed  by  constitutional  or  legislative  enact- 
ments, but  also  to  enforce  the  terms  and  conditions  pre- 
scribed by  the  voters  of  the  municipality.  Where,  there- 
fore, town  officers  are  empowered  to  issue  railway  aid  bonds 
upon  such  terms  and  conditions  as  may  be  agreed  upon  be- 
tween the  town  and  the  railway  company,  and  one  of  the 

'  Walton  V.  Develing,  6i  111.  201 ;  Darst  v.  The  People,  62  III.  306. 

'  Gamines  v.  Supervisors,  63  Barb.  287. 

3  Union  Pacific  R.  Co.  v.  Merrick  County,  3  Dili.  359. 

^  Pierce  v.  Wright,  6  Lans.  306. 
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conditions  thus  imposed  is  that  the  bonds  shall  be  delivered 
upon  the  construction  of  the  railway  track  between  certain 
points,  but  the  railway  company,  instead  of  building  its  own 
line,  adopts  and  leases  the  line  of  another  company  for  a 
part  of  the  distance,  such  non-compliance  with  the  condi- 
tions imposed  upon  the  delivery  of  the  bonds  affords  suf- 
ficient grounds  for  enjoining  their  delivery.'  So,  when 
bonds  of  a  county  are  voted  in  aid  of  a  subscription  to  the 
capital  stock  of  a  railway  company,  and  it  is  the  duty  of  the 
county  officers  to  determine  as  to  the  performance  by  the 
company  of  the  conditions  precedent  to  the  delivery  of  the 
bonds,  but  without  legal  authority  such  officers  place  the 
bonds  in  the  hands  of  trustees,  with  directions  to  deliver  to 
the  railway  company  when  satisfied  of  the  performance  of 
such  conditions,  such  trustees  may  be  enjoined  from  making 
any  disposition  of  the  bonds  other  than  to  surrender  them 
back  to  the  proper  county  authorities."* 

While  some  of  the  reported  decisions  cited  in  support  of 
the  doctrines  above  announced  appear  to  savor  of  techni- 
cality and  an  undue  refinement  of  discrimination,  they  yet 
serve  to  emphasize  the  jealous  oversight  and  scrutiny  which 
the  courts  have  uniformly  shown  in  administering  relief  in 
behalf  of  tax-payers  against  unauthorized  efforts  to  donate 
or  loan  municipal  credit  to  other  than  municipal  purposes. 
In  still  further  illustration  of  this  disposition  of  the  courts, 
it  is  held  that  a  fundamental  change  in  the  character  of  the 
enterprise  contemplated  by  a  railway  company  to  which 
municipal  corporations  have  subscribed  and  lent  their  aid 
constitutes  sufficient  ground  for  extending  relief  by  injunction, 
such  a  change  operating  to  release  a  subscriber  to  the  capital 
stock  from  his  subscription  when  he  has  not  given  his  con* 
sent  thereto.  Thus,  the  procuring  the  franchise  of  another 
railroad  running  at  right  angles  with  the  former,  and  its  con- 
struction and  operation  by  the  former  road,  are  held  to  con- 
stitute such  a  change  from  the  original  enterprise  to  which 

»  '  Lawson  v.  Schnellen,  33  Wis.  288. 

'  Supervisors  of  Jackson  County  v.  Brush,  77  111.  59. 
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municipal  aid  has  been  subscribed  as  to  warrant  a  court  of 
equity  in  enjoining  the  municipal  authorities  from  compelling 
their  subscription  and  issuing  bonds  to  the  railway  company.' 

If  the  municipal  aid  bonds  have  already  been  issued  and 
delivered  to  the  railway  company  under  a  subscription  for 
that  purpose,  equity  will  not  entertain  a  bill  to  enjoin  their 
issuing;  since  the  proper  function  of  an  injunction  is  to  afford 
only  preventive  relief,  and  not  to  correct  wrongs  or  redress 
injuries  which  have  already  been  committed."  Where,  how- 
ever, bonds  of  a  municipality  have  been  issued  without  legal 
authority  in  aid  of  a  subscription  to  the  capital  stock  of  a 
railway  company,  tax-payers  whose  property  the  bonds 
upon  their  face  purport  to  bind  are  entitled  to  an  injunction 
to  prevent  the  railway  company  and  its  officers  from  selling 
or  otherwise  disposing  of  the  bonds.3 

In  New  York  the  tendency  of  the  courts  has  been  against 
equitable  interference  by  injunction  with  matters  of  taxation, 
unless  upon  some  clear  and  well-defined  head  of  equity 
jurisdiction,  aside  from  the  mere  question  of  illegality  of 
the  tax.  And  it  has  there  been  held,  independent  of  any 
controlling  statute,  that  a  tax-payer  cannot  maintain  a  bill 
for  an  injunction  against  the  official  custodian  of  the  pro- 
ceeds of  a  municipal  tax  levied  by  an  official  board  in  pay- 
ment of  an  indebtedness  against  the  municipality.  And 
where  it  was  sought  to  enjoin  certain  railroad  commissioners 
of  a  town,  appointed  under  an  act  of  legislature,  from  paying 
out  moneys  received  by  them  as  the  proceeds  of  a  tax 
levied  for  the  payment  of  interest  upon  bonds  of  the  town^ 
issued  in  aid  of  a  railway,  the  relief  was  refused  upon  the 
ground  that  equity  has  no  power  to  control  the  application 
of  the  proceeds  of  a  tax  after  collection,  when  in  the  hands 
of  the  proper  official  custodian.-*  But  by  an  act  of  the 
Legislature  of  New  York,  passed   in   1 872,  provision  was 

*  Noesen  w.  Town  of  Port  Washington,  37   Wis.  x68 ;  Perkins  v.  Town 
of  Port  Washington,  37  Wis.  177. 
'  Menard  v.  Hood,  68  111.  lai. 
3  AUison  V.  Louisville  etc  R.  Co.,  9  Bush,  247. 
«  Kilboume  v,  St  John,  59  N.  Y.  21 ;  Kilboume  v,  AUyn,  7  Lans.  352. 


Digitized  by 


Google 


90  MUNICIPAL  AID   SUBSCRIPTIONS. 

made  for  relief  in  such  cases,  and  the  jurisdiction  of  the 
courts  under  this  act  would  seem  to  be  enlarged  to  the 
extent  of  warranting  relief  by  injunction  against  the  unau- 
thorized issue  of  municipal  bonds  iii  furtherance  of  railway 
aid  subscriptions.' 

The  discussion  thus  far  has  been  with  especial  reference 
to  casea where  the  relief  was  sought  to  restrain  the  unauthor- 
ized issuing  of  municipal  aid  'bonds  in  the  first  instance, 
rather  than  to  cases  where  it  was  sought  to  enjoin  the  col- 
lection of  taxes  for  the  payment  of  principal  or  interest  of 
such  bonds  after  they  have  been  issued.  The  same  general 
principles,  however,  are  applicable  to  and  govern  the  exer- 
cise of  the  jurisdiction  in  restraint  of  taxation  to  meet  such 
obligations  after  they  are  issued  and  in  the  hands  of  the 
railway  company,  as  govern  cases  where  it  is  sought  to  enjoin 
their  issue  in  the  first  instance.  And  it  may  be  asserted  as 
a  general  doctrine,  applicable  to  all  cases  where  it  is  sought 
to  enjoin  the  levying  and  collecting  of  municipal  taxes  in  pay- 
ment of  subscriptions  or  donations  made  by  municipal  cor- 
porations in  aid  of  the  construction  of  railways,  or  other  like 
enterprises,  that  in  the  absence  of  some  valid  and  constitu- 
tional expression  of  the  legislative  power  authorizing  such 
subscription,  and  the  necessary  taxation  with  which  to  meet 
it,  the  tax-payer  is  entitled  to  the  aid  of  equity  by  injunc- 
tion to  restrain  the  collection  of  such  taxes.'  A  contrary 
doctrine  has,  however,  been  asserted  in  Missouri,  where  it 
has  been  held  that  the  issuing  of  bonds  and  the  levying  and 
collecting  of  a  tax  in  aid  of  subscriptions  to  a  railroad  by  a 
County  Court  will  not  be  enjoined  upon  the  ground  of  a 
want  of  jurisdiction  in  the  court  to  take  such  proceedings 
without  a  vote  of  the  people,  since  a  sale  of  the  tax-payer's 
property  under  such  proceedings  would  not  divest  the  owner 
of  his  title,  and  he  could  maintain  an  action  at  law  for  the 

'  Aycrs  v.  Lawrence,  59  N.  Y.  192  (reversing  s,  c,  63  Barb.  454)  ;  Hurl- 
burt  V,  Banks,  i  Abb.  N.  C.  157. 

«  Flack  V,  Hughes,  67  111.  384;  Foster  v.  Kenosha,  12  Wis.  616;  Super- 
▼isors  of  Livingston  County  v,  Weider,  64  111.  427 ;  Marshall  v.  Silliman,  61 
111.  218. 
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property,  and  damages  for  its  detention.*  The  general  cur- 
rent of  authority,  however,  clearly  supports  the  right  to  equi- 
table relief  in  such  cases,  and  the  rule  as  above  stated  may 
now  be  regarded  as  too  well  established  to  admit  of  question. 

Illustrations  of  the  doctrine  as  thus  stated  are  multiform. 
Thus,  a  tax-payer  may  enjoin  the  collection  of  a  tax  levied 
upon  his  property  for  the  payment  of  interest  upoQ  bonds 
of  the  township  issued  pursuant  to  a  vote  of  the  citizens  in 
aid  of  a  subscription  to  a  railway  company,  in  the  absence 
of  any  law  authorizing  such  vote.'  And  where  a  city  at- 
tempts, under  a  provision  of  its  charter,  to  levy  a  tax  in 
payment  of  a  subscription  to  the  capital  stock  of  a  railway 
company,  it  is  proper  to  enjoin  the  enforcement  of  the  tax 
upon  the  ground  that  the  provision  of  the  charter  under 
which  the  proceedings  were  had  is  unconstitutional,  and  the 
tax,  therefore,  unauthorized.^  So,  where  the  legislature  has 
exceeded  its  authority  under  the  constitution  in  attempting 
to  authorize  a  subscription  by  a  county  in  aid  of  the  location 
of  a  State  reform-school,  and  a  tax  has  been  levied  by  such 
board  and  collected  for  the  payment  of  interest  upon  bonds 
of  the  county  subscribed  in  aid  of  such  undertaking,  the 
county  treasurer  may  be  enjoined  from  applying  the  taxes 
thus  collected  in  payment  of  interest  upon  such  bonds.-* 
And  when  a  township  votes  a  subscription  to  a  railway  com- 
pany in  excess  of  the  amount  authorized  by  law  to  be  voted, 
and  it  is  sought  to  cure  the  illegality  by  a  legislative  act 
attempting  to  legalize  such  election,  but  the  curative  act 
is  itself  held  to  be  unconstitutional,  a  court  of  equity  may 
restrain  the  collection  of  a  tax  levied  for  the  payment  of 
interest  upon  bonds  of  the  township  issued  under  such  void 
subscription.^ 

It  is  also  held  that  a  failure  to  give  notice  as  required  by 
law  of  the  holding  of  an  election  to  vote  upon  a  proposition 

«  The  Bute  v.  Parkvillc  etc.  R.  Co.,  32  Mo.  496. 
*  Flack  V.  Hughes,  67  111.  384. 

3  Foster  v,  Kenosha,  12  Wis.  616. 

4  Sapervisors  of  Livingston  County  v,  Weider,  64  111.  427. 

5  MarshaU  v.  Silliman,  61  111.  218. 
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to  subscribe  to  the  capital  stock  of  a  plank-road  company 
constitutes  sufficient  ground  for  enjoining  the  collection  of  a 
tax  levied  in  aid  of  a  subscription  by  the  township  to  such 
stock.*  And  where  a  statute  authorizes  municipal  subscrip- 
tions in  aid  of  a  railway  upon  a  vote  of  the  citizens,  but  the 
vote  is  submitted  by  the  county  authorities  to  the  people 
upon  a  proposition  to  appropriate  an  entire  sum  to  two  dif- 
ferent railways,  instead  of  a  proposition  to  appropriate  to 
each  separately,  a  tax  levied  in  pursuance  of  such  vote  will 
be  regarded  as  illegal  and  void,  and  its  collection  may  be 
enjoined." 

Relief  by  injunction  against  municipal  taxes  in  the  class 
of  cases  under  discussion  may  also  be  granted  upon  the 
ground  of  fraud,  that  being  a  favorite  ground  of  equitable 
jurisdiction.  And  where  fraudulent  representations  are 
made  by  a  railway  company  to  the  electors  of  a  township 
for  the  purpose  of  inducing  them  to  vote  a  tax  in  aid  of  the 
construction  of  a  railroad,  a  court  of  equity  may  properly 
enjoin  the  collection  of  the  tax.  And  in  such  case,  the  fact 
that  the  railway  company  has  expended  labor  and  money 
upon  the  construction  of  its  road  will  not  estop  tax-payers 
from  relief  upon  the  ground  of  such  fraudulent  representa- 
tions, when  the  fraud  was  not  discovered  until  after  the  work 
was  performed.3 

Mistake  being  another  of  the  ancient  and  well-defined 
heads  of  equitable  jurisdiction,  the  preventive  jurisdiction  of 
equity  in  restraint  of  municipal  aid  taxation  may  properly 
be  exercised  upon  this  ground.  And  when  the  question  of 
a  tax  in  aid  of  a  railway  has  been  submitted  to  a  vote  of  the 
citizens  of  a  town,  but  the  tax  is  not  voted,  and  the  judges 
of  the  election  so  declare,  but  by  mistake  of  their  clerk  the 
vote  is  certified  to  the  county  authorities  as  in  favor  of  the 
tax,  its  collection  may  be  enjoined.* 

'  McPike  v.  Pen,  51  Mo.  63. 

'  Bronenberg  v.  Commissioners  of  Madison  County,  41  Ind.  502 ;  Finney  v. 
Lamb,  54  Ind.  i.  See  also  Garrigus  v.  Commissioners  of  Parke  County,  jo 
Ind.  66. 

3  Sinnett  v.  Moles,  38  Iowa,  25.         4  Cattell  v,  Lowry,  45  Iowa,  478. 
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The  discussion  of  the  subject  thus  far  has  indicated  a 
liberal  tendency  upon  the  part  of  courts  of  equity  to  exer- 
cise their  preventive  jurisdiction  in. restraint  of  municipal  aid 
taxation  in  all  cases  of  serious  irregularity  in  the  exercise 
of  the  power,  or  of  a  plain  and  manifest  departure  from  its 
terms.  It  is,  however,  to  be  observed  that  a  tax-payer  may 
be  estopped  by  his  own  conduct  from  procuring  relief  by 
injunction  against  the  collection  of  a  tax  levied  in  aid  of  a 
municipal  subscription  or  donation.  For  example,  where  a 
municipal  tax  is  voted  in  aid  of  a  railway,  and  the  work  of 
constructing  the  road  is  completed  upon  the  faith  of  the  tax 
thus  voted,  a  tax-payer  who  has  remained  silent  until  all  the 
benefits  which  would  accrue  to  him  from  the  construction  of 
the  road  are  secured  will  not  then  be  permitted  to  enjoin  the 
collection  of  the  tax.* 

When  the  bonds  or  obligations  of  the  municipality,  issued 
in  aid  of  a  railway  enterprise,  have  passed  into  the  hands  of 
innocent  purchasers,  stronger  ground  is  required  to  be  shown 
in  order  to  enjoin  a  tax  for  their  payment  than  when  they 
remain  in  the  hands  of  the  original  donee.  And  in  such 
case  equity  will  not  enjoin  a  tax,  levied  to  meet  the  interest 
upon  the  bonds,  merely  because  of  the  consolidation  of  the 
railroad  to  which  the  aid  was  granted  with  another  road, 
such  consolidation  being  within  the  corporate  power,  and  no 
irregularity  being  shown  therein."  So  the  collection  of  a  tax 
for  the  payment  of  interest  upon  bonds  issued  by  a  city  in  aid 
of  a  railway  will  not  be  enjoined  when  it  is  not  shown  that 
the  city  has  a  valid  legal  defence  to  the  bonds  in  the  hands 
of  their  present  holders.^  And  although  the  case  presented 
might  be  sufficient  to  warrant  an  injunction  against  issuing 
the  bonds  in  the  first  instance,  it  does  not  necessarily  follow 
that  relief  will  be  granted  by  enjoining  the  collection  of 
taxes  for  their  payment  after  they  have  been  put  in  circu- 
lation.-* 

*  Lamb  v.  Burlington  etc.  R.  Co.,  39  Iowa,  333. 

*  City  of  Mount  Vernon  v,  Hovcy,  52  Ind.  563. 
3  Wilkinson  v.  City  of  Peru,  61  Ind.  i. 
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Upon  a  bill  to  enjoin  the  collection  of  a  tax  levied  by 
municipal  authorities  for  the  payment  of  principal  and  interest 
upon  bonds  issued  pursuant  to  legislative  authority,  in  aid 
of  the  construction  of  a  railway,  the  fact  that  certain  mem- 
bers of  the  municipal  government  issuing  the  bonds  were 
disqualified  from  holding  office  affords  no  ground  for  extend- 
ing equitable  relief;  since  the  acts  of  such  officers  are  to  be 
regarded  as  those  of  officers  de  facto,  and  therefore  as  valid 
and  binding  until  their  title  to  tl^  office  is  adjudged  in- 
valid.' 

The  authorities  are  somewhat  conflicting  as  to  whether,  in 
an  action  to  enjoin  the  collection  of  taxes  levied  in  aid  of  a 
municipal  subscription  to  a  railway,  the  railway  company 
should  be  joined  as  a  party  defendant.     Upon  the  one  hand, 
it  is  held  that  where  citizens  and  tax-payers  seek  to  restrain 
the  collection  of  municipal  taxes  levied  in  aid  of  such  a 
subscription  to  capital  stock  the  railway  company  and    its 
directors  are  not  proper  or  necessary  parties,  and  that  it  is 
error  to  admit  such  directors  as  parties  upon  their  own  peti- 
tion.'    Upon  the  other  hand,  it  is  held  that  in  an  action  to 
restrain  the  collection  of  taxes  levied  by  a  County  Court  for 
the  payment  of  interest  upon  such  bonds  both  the  County 
Court  which  made  the  subscription  and  levied  the  tax  and 
the  railway  company  to  which  the  bonds  were  issued   are 
necessary  parties.^     So  it  has  been  held  that  the  bondholders 
themselves  are  proper  parties  to  an  action  of  this  nature.* 
And  upon  principle  it  is  difficult  to  ascertain  any  satisfactory 
reason  why  such  bondholders  should  not  be  joined  as  parties 
defendant,  even  though  the  railway  company  be  omitted, 
since  their  interests  are  directly  and  seriously  jeopardized 
if  the  relief  be  granted.     And  where  the  bill  seeks  to  have 
the  subscription  cancelled  and  the  bonds  surrendered  up, 
the  railway  company  is  a  necessary  party  to  the  action,  as 
well  as  an  agent  of  the  county  in  whose  hands  the  bonds 

«  Lockhart  v.  City  of  Troy,  48  Ala.  579. 
*  Jager  v.  Doherty,  61  Ind.  528. 

3  The  State  v.  Sanderson,  54  Mo.  203. 

4  Board  v,  Texas  &  Pacific  R.  Co.,  46  Texas,  316. 
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are  for  negotiation.'  So,  in  an  action  brought  by  tax-payers 
to  restrain  the  issuing  of  bonds  by  a  city  in  payment  for 
a  work  of  local  improvement  of  a  public  nature  which  is 
under  the  control  and  management  of  a  board  of  commis- 
sioners, the  city  itself  and  the  board  intrusted  with  the  duty 
of  making  the  improvement  are  necessary  parties.' 

It  need  scarcely  be  added  that  when  municipal  railway 
aid  bonds  have  been  subscribed  and  issued  under  an  act 
of  legislature  which  is  ^constitutional,  and  the  conditions 
of  the  act  have  been  fully  complied  with,  and  when  the 
bonds  have  been  issued  and  have  passed  into  the  hands 
of  bona  fide  holders  for  value,  a  court  of  equity  will  not 
enjoin  the  municipal  authorities  from  raising  the  necessary 
funds  by  taxation  for  the  payment  of  interest  upon  such 
bonds.^ 

J.  L.  High. 

Chicago,  III. 

«  The  State  v,  Callaway  County  Court,  51  Mo.  395. 
*  Hurlburt  v.  Banks,  I  Abb.  N.  C.  157. 
3  Cumines  v.  Supervisors,  63  Barb.  287. 
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A  REPLY. 

"  Whether  a  mortgage  of  a  stock  of  goods  of  a  tirader  or 
a  manufacturer,  which  permits  the  mortgageor  to  sell  the 
mortgaged  property  in  the  usual  course  of  trade,  is  neces- 
sarily fraudulent,  is  one  of  the  disputed  questions  of  our 
jurisprudence."  These  words  introduce  a  late  article  in  this 
Review,'  in  which  the  negative  side  of  the  disputed  propo- 
sition is  presented  with  earnestness  and  ability.  The  article 
is  designed  as  a  refutation  of  the  views  advanced  in  a  former 
article  by  the  present  writer,  in  this  Review,"  entitled  "An 
American  Phase  of  Twyne's  Case."  The  last-named  article 
was  suggested  by  the  bold  criticisms  upon  the  decision  of 
the  Supreme  Court  of  the  United  States  in  Robinson  v. 
Elliott  3  which  were  indulged  in  by  Judge  Lowell,  of  the  Dis- 
trict Court  for  Massachusetts,  in  Brett  v.  Carter.*  Regardless 
of  custom,  the  district  judge  argued  the  question  with  his 
superiors,  upon  both  principle  and  authority.  Two  things 
are  especially  noticeable  in  the  late  article  on  the  subject. 
First,  the  writer  of  that  article,  who  wages  the  same  contest 
as  that  carried  on  by  Judge  Lowell  arid  apparently  as  his 
champion,  has  investigated  the  subject  much  more  thor- 
oughly and  occupies  a  far  more  advanced  position.  While 
the  learned  judge  supposed  the  feeble  doctrine  which  his 
superior  court  so  mistakenly  advocated  had  become  the 
law  of  "  New  York,  Ohio,  Illinois,  and  probably  some  other 
States,"  his  coadjutor  has  discovered  it  to  have  been  advis- 
edly adopted  by  the  courts  of  last  resort  in  twelve  States ; 
and  while  the  former  declined  to  accede  in  any  respect  to  the 
rule  in  Robinson  v,  Elliott,  the  latter  has  found  some  strong 
arguments  in  its  favor,  which  he  admits  to  be  "  entitled  to 

*  Vol.  v.,  p.  617.  3  22  Wall.  513. 

«  Vol.  II.,  p.  731.  *  2  Low.  458. 
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candid  consideration."  The  second  is,  that  with  all  the 
industry  and  research  exhibited  by  the  erudite  author  of 
the  late  Review  article,  the  results  are  meagre  in  the  way 
of  authorities  and  arguments  opposed  to  the  doctrine  an- 
nounced by  the  United  States  Supreme  Court.  If  the 
question  referred  to  be  still  a  disputed  one,  it  is  evident 
that  the  dispute  is  constantly  growing  feebler  and  feebler. 

As  a  result  of  his  investigations,  the  learned  author  of  the 
treatise  on  **  The  Law  of  Mortgages  "  deduces  at  the  close 
of  his  article  these  several  conclusions  :  "  That  the  doctrine 
of  absolute  fraud  arising  in  a  mortgage  of  merchandise 
from  the  mortgageor's  retaining  possession,  with  a  power 
of  disposal  in  the  usual  course  of  trade,  is  not  supported  by 
any  preponderance  of  authority ;  that  it  is  contrary  to  sound 
principles  of  jurisprudence;  that  it  has  no  reason  for  its 
existence,  derived  from  general  observation  and  experience ; 
that  it  is  contrary  to  sound  policy ;  and  that  the  qualifica- 
tions of  the  doctrine  made  by  leading  courts  have  in  large 
measure  destroyed  its  force,  and  are  indicative  that  these 
courts  wish  themselves  well  rid  of  the  whole  of  it,  and  soon 
will  be."  '  It  is  the  purpose  of  this  reply  to  show,  by 
appeal  both  to  legal  principles  and  to  the  authorities,  that 
these  conclusions  are  fallacious. 

first  (to  consider  them  in  a  slightly  different  order).  It 
is  supposed  that  the  doctrine  of  Robinson  v,  Elliott,''  Collins 
V.  Mycrs,3  and  kindred  cases,  is  "  contrary  to  sound  principles 
of  jurisprudence.'*  This  the  learned  writer  endeavors  to 
substantiate  by  explaining  upon  reason  and  principle  the 
characteristics  of  constructive  or  presumptive  fraud.  His 
explanation,  so  far  as  confined  to  that  class  of  fraud,  may 
be  concurred  in,  though  it  is  so  confounded  with  actual  fraud 
and  self-evident  fraud  as  to  present  a  less  clear  analysis  of  the 
whole  subject  than  that  of  Mr.  Bigelow,  from  whose  work 
the  learned  writer  quotes.  But  all  considerations  applicable 
to  constructive  fraud  are  foreign  to  the  discussion.  As  long 
as  the  opposition  to  the  doctrine  of  Robinson  v,  Elliott  rests 


5  South.  L.  Rev.  663. 

»  22  WaU.  513. 

3  16  Ohio,  547. 

VOL.  VI.  NO.  I. 

7 
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in  the  supposition  that  it  is  a  doctrine  of  conclusive  presump- 
tions, or  of  presumptive  evidence,  so  long  will  the  opponents 
of  that  doctrine  be  led  astray  by  their  own  logic.  This 
error  is  probably  responsible  for  the  greater  part  of  the  dis- 
sent from  Robinson  v,  Elliott.  The  article  in  question  con- 
tains this  language :  "The  rule  that  a  fraud  upon  creditors 
shall  be  inferred,  as  a  matter  of  law,  from  a  provision  that  a 
mortgageor  may  remain  in  possession  and  dispose  of  goods  in 
the  course  of  his  business,  is  open  to  the  objection  that  facts 
not  appearing  upon  the  face  of  the  instrument  are  presumed 
in  order  to  help  out  this  presumption  of  fraud."  *  The 
argument  of  the  Supreme  Court  of  Michigan  is  quoted  to  like 
effect.  The  Supreme  Court  of  the  United  States  is  said  to 
have  "  committed  itself,  in  some  measure,  to  the  doctrine  of 
constructive  fraud,**  in  Robinson  v,  Elliott.  In  like  manner 
the  learned  judge  of  the  District  Court  in  Massachusetts,  in 
Brett  V,  Carter,'  spoke  of  frauds  of  this  class  as  "  constructive 
or  artificial  frauds.**  All  this  excellent  criticism  simply  illus- 
trates the  practice  of  setting  up  a  man  of  straw  in  order  to 
knock  him  down.  Frauds  of  the  class  in  question  are  nat 
supposed,  by  those  who  expose  and  condemn  them,  to  be  con- 
structive, artificial,  or  presumptive  frauds.  The  courts  which 
declare  the  fraud  in  such  cases  do  not  proceed  upon  any  theory 
of  presumptions.  Robinson  v,  Elliott  and  analogous  cases 
do  not  presume  fraud,  they  adjudge  it.  The  "innate  fraud 
that  poisons  those  fair-looking  instruments  purporting  to  be 
mortgages  upon  stocks  of  goods  in  trade*'  is  neither  presumed 
nor  inferred :  it  is  discovered  to  exist,  it  is  exposed,  it  is 
adjudged.  Mr.  Bigelow  says,  in  his  work  on  Fraud:  "Con- 
structive or  presumptive  fraud  is  an  inference  of  law,  not  to 
the  effect  that  an  actual  fraud  has,  in  the  absence  of  explana- 
tion, been  clearly  proved,  but  either  that  it  is  probable  that 
fraud  was  committed,  or  that  the  existence  of  certain  things 
in  the  relation  or  conduct  of  parties  begets  a  probability 
of  actual  knowledge  of  fraud,  or  what  will  lead  to  fraud,  on 
the  part  of  the  person  complained  of.     The  fraud  thus  fixed 

*  5  South,  L.  Rev.  65a.  *  2  Low.  458. 
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is  presumptive  only,  and  in  reality  may  not  have  existed."  ' 
The  fraud  in  the  class  of  cases  under  consideration  does  not 
fall  within  that  category.  It  is  of  the  kind  referred  to  by 
the  same  author  at  page  468,  in  these  words :  *'  In  some 
cases  fraud  is  self-evident ;  and  when  so,  it  is  the  proper 
province  of  the  court  to  adjudge  upon  it**  Any  criticism 
in  the  premises,  based  on  considerations  applicable  to  pre- 
sumptive fraud,  must  therefore  be  misleading. 

Again,  it  is  frequently  supposed  that  the  terms  •'  fraud  in 
law"  and  "constructive  and  presumptive  fraud"  are  equiva- 
lent expressions,  and  that  the  terms  "  fraud  in  fact "  and 
"actual  fraud"  are  also  synonymous.  This  is  based  upon 
the  supposition  that  "actual  fraud"  always  implies  a  y>a«rf«- 
lent  intent  on  the  part  of  the  person  complained  of;  and 
further,  that  as  such  intent  is  always  a  question  of  fact  to 
be  determined  by  a  jury,  therefore  "actual  fraud"  is  always 
a  question  for  a  jury.  Hence  it  is  reasoned  that "  actual 
fraud  "  is  never  the  equivalent  of  "  fraud  in  law,"  but  that 
the  latter  is  always  the  equivalent  of  "  presumptive  fraud." 
It  follows  by  easy  transition,  in  regular  mental  processes, 
that  whenever  a  court,  without  the  aid  of  a  jury,  has  adjudi- 
cated that  fraud  exists,  it  can  be  no  other  than  "  presumptive 
or  constructive  fraud."  These  ideas  colored  the  views  of 
Judge  Lowell  in  Brett  v.  Carter,*  where  he  "  supposed  it  to 
be  well  settled  "  that  in  the  class  of  cases  under  considera- 
tion "  the  question  whether  this  was  a  fraud  or  not  was  one 
of  fact  for  the  jury,  excepting  under  a  peculiar  clause  in  the 
bankrupt  law  of  England ; "  and  he  thought  it  strange  that 
after  legislatures  had  so  generally  "  met  the  difficulties  of 
Twyne's  case  by  requiring  registration  "  and  providing  that 
"fraud  shall  be  a  question  of  fact  for  a  jury,"  the  Supreme 
Court  of  the  United  States  and  other  courts  should  hold 
the  transactions  in  question  fraudulent  and  void  in  law.  So, 
the  Review  article  in  question  echoes  these  doubts;  and 
says  that  "an  arbitrary  rule  declaring  void  all  mortgages 
of  personal  property  containing  provisions  that  the  mort- 

'  Big.  on  Fraud,  Iviii.  »  2  Low.  458 
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gageor  may  retain  possession,  and  sell  in  the  usual  course 
of  business,  must  have  the  effect  of  annulling  very  many 
transactions  which  are  without  fraud  in  fact;"  and  that  in 
all  such  cases  "  the  question  of  fraud  is  one  for  the  jury,  to 
be  determined  from  all  the  facts." 

Further,  it  is  urged  that  the  State  tribunals  opposing  this 
doctrine  "have  adhered  to  the  safe  and  just  rule  that  fraud- 
ulent intent  is  in  all  cases  a  question  of  fact/'  and  that 
those  courts  who  take  the  affirmative  "  have  revived  the  old, 
rejected  doctrine  of  constructive  fraud."  The  difficulty  in 
all  these  views  of  such  transactions  arises  from  a  miscon- 
ception of  the  nature  and  character  of  fraud  as  a  legal 
question.  The  classification  of  fraud  into  "  fraud  in  law  " 
and  *'  fraud  in  fact"  is  not  a  happy  one.  The  classification 
into  "  actual  fraud  **  and  "  constructive  fraud  **  is  logical  and 
explicable.  But  "  actual  fraud  '*  and  '*  fraudulent  intent "  are 
far  from  synonymous,  and  he  who  fails  to  distinguish  between 
them  will  always  err.  "Actual  fraud "  means  that  which 
actually  exists,  whether  determined  by  a  court  or  found  by 
a  jury ;  and  it  may  frequently  be,  and  often  is,  found  to 
exist  in  the  absence  of  fraudijent  intent.  Wherever  the 
intent  to  defraud  becomes  material,  in  a  jury  case,  it  is 
always  "  a  question  of  fact  for  a  jury  ; "  but  it  by  no  means 
follows  that  if  a  court,  without  a  jury,  finds  fraud  to  exist, 
it  is  always  done  upon  the  theory  of  a  conclusive  presump- 
tion. "  Where  the  fraud  is  self-evident''  says  Mr.  Bigelow, 
"it  is  the  proper  province  of  the  court  to  adjudge  upon  it/*  * 
In  such  a  case,  it  is  as  much  fraud  in  fact,  or  actual  fraud,  as 
if  some  question  had  arisen  for  a  jury  to  pass  upon. 

The  truth  is,  that  fraud  is  in  one  sense  always  a  question 
of  law ;  that  is  to  say,  it  is  to  be  determined  by  a  court, 
as  a  matter  of  law,  upon  the  facts  of  the  case.  In  another 
sense,  fraud  is  often  to  a  certain  extent  a  question  of  fact ; 
that  is  to  say,  facts  must  be  ascertained  upon  which  the 
court  can  base  its  judgment.  When  the  facts  do  not  dis- 
close either  actual  or  intentional  fraud,  the  judgment  of  the 

'  Big.  on  Fraud,  468. 
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rt  frequently  determines  fraud  as  a  presumption  of  law 
in  the  strict  sense;  and  this  alone  is  constructive  or  pre- 
sumptive fraud.  In  a  second  class  of  cases,  the  intent  of  the 
parties  is  material,  and  in  all  jury  cases  that  intent  is  to  be 
determined  by  the  jury ;  if  the  jury  find  the  fact  of  a  fraudu- 
lent intent,  then  the  judgment  of  fraud  is  pronounced  by 
the  court.  Of  course,  a  court  of  equity  may  determine  the 
fact  of  a  fraudulent  intent  without  the  aid  of  a  jury;  or 
such  aid  may  in  many  jurisdictions  be  invoked  at  the  dis- 
cretion of  the  court,  or  at  the  option  of  a  party  to  the 
cause.  In  still  a  third  class  of  cases,  the  facts  of  the  case 
are  apparent  to  the  court,  —  as,  for  instance,  upon  the  face 
of  a  written  contract ;  and  without  reference  to  the  intent 
of  the  parties,  the  court  sees  the  fraudulent  character  of  the 
transaction  as  plainly  as  if  an  intent  to  defraud  had  been 
proven.  Here  the  duty  of  the  court  is  plain,  to  adjudge 
the  fraud.  Sometimes,  therefore,  actual  fraud  is  adjudicated 
by  the  court  upon  the  intent  of  the  parties,  irrespective  of 
other  facts  (as,  for  instance,  the  bona  fides  of  the  indebted- 
ness in  the  case) ;  and  sometimes,  also,  actual  fraud  is  adju- 
dicated by  the  court  upon  the  facts  of  the  case,  irrespective 
of  the  intent  of  the  parties.  These  classes  of  cases  have 
been  comprehended  in  the  frequent  declarations  of  the 
courts  that  fraud  is  the  "judgment  of  the  law  w'^on  facts 
and  intents^  *  A  very  full  explanation  of  the  relative  offices 
of  the  court  and  the  jury  in  these  cases  is  given  in  Hughes 
z'.  Cory,'  by  Judge  Dillon,  who,  but  for  the  controlling  influ- 
ence of  the  Iowa  statutes,  would  doubtless  have  applied  his 
own  rules  to  the  case  of  a  mortgage  on  a  stock  of  goods 
then  under  examination.  He  says:  "A  mortgage  maybe 
fraudulent  in  fact  because  there  is  no  real  debt ;  or,  if  one, 
because  it  is  knowingly  and  purposely  overstated,  to  deceive 
and  keep  off  other  creditors.  When  these /izr/^  are  proved, 
fraud  is  an  inference  of  law,  and  the  jury  is,  under  the  direc- 

*  Doe  dtm.  Otley  v.  Manning,  9  East,  64;  Pettibone  v,  Stevens,  15  Conn. 
26;  Beers  v.  Botsford,  13  Conn.  154;  Sturtevant  z/.  Ballard,  9  Johns.  342; 
Morgan  v.  Elam,  4  Yprg.  438;  Worseley  v.  De  Mattos.  i  Burr.  474. 

'  20  Iowa,  399. 


Digitized  by 


Google 


I02      FRAUDULENT  MORTGAGES  OF  MERCHANDISE. 

tion  of  the  court,  bound  to  find  it ;  or  though  there  be  a 
real  debt,  yet  if  it  can  be  shown  that  the  controlling  motive 
and  object  in  making  and  taking  the  mortgage  were  not  to 
secure  the  debt,  but  to  hold  the  instrument  as  a  shield  to 
protect  the  debtor  from  his  other  creditors,  this  would  make 
the  mortgage  fraudulent.  The  court  should  so  instruct  and 
the  jury  so  find.  These  are  merely  instances  of  actual  fraud, 
and  other  cases  may  easily  be  imagined.  Any  instrument 
is  fraudulent  which  is  a  mere  trick  or  sham  contrivance,  or 
which  originates  in  bad  motives  or  intentions,  —  that  is, 
made  and  received  for  the  purpose  of  warding  off  other 
creditors."  Here  the  learned  judge  refers  to  sham  contriv- 
ances as  one  class  of  cases  indicating  actual  fraud,  and  trans- 
actions originating  in  fraudulent  intent  as  simply  another 
class  of  similar  cases,  in  which  the  judicial  duty  is  the  same. 

The  process  in  the  judicial  mind,  therefore,  in  those  cases 
where  putative  mortgages  of  merchandise  are  declared  fraud- 
ulent, is  a  familiar  one,  corresponding  to  that  adopted  in  all 
cases  where  self-evident  or  actual  fraud  is  declared  by  a 
court.  If  the  agreement  that  the  mortgageor  shall  retain 
the  possession,  potential  control,  and  right  of  disposition  of 
the  goods  appear  on  the  face  of  the  mortgage,  the  court,  in 
exercising  the  duty  of  construction,  ascertains  the  fraud ; 
and  no  further  duty  could  in  such  a  case  be  assigned  to  a 
jury  than  to  find  the  fact  of  the  execution  of  the  instrument^ 
if  that  were  disputed.  If  such  an  agreement  appears  by 
evidence  aliunde,  the  result  is  the  same  when  the  fact  is 
found ;  and  no  further  duty  can  properly  be  assigned  to  a 
jury  than  to  determine  the  fact  of  the  agreement;  when 
that  fact  is  found,  by  verdict  of  a  jury  or  otherwise,  the 
judicial  process  is  the  same  as  if  the  fact  appeared  on  the 
face  of  the  mortgage.  In  each  of  these  cases,  the  fraud 
adjudicated  by  the  court  is  actual,  not  presumptive  fraud. 

But  are  the  courts  right  who  hold  such  a  transaction  to  be 
actually  fraudulent?  Inasmuch  as  there  is  not  and  cannot 
be  any  universal  and  common  definition  of  fraud,  it  may  be 
that  this  is  a  question  to  be  determined  simply  by  the  pre- 
ponderance of  authority;   and  if,  as  has  been  shown,  the 
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logical  processes  of  jurisprudence  have  been  properly  em- 
ployed in  reaching  the  result  that  such  a  transaction  is 
actually  fraudulent,  the  weight  of  authority,  if  on  that  side, 
ought  to  be  allowed  to  close  the  discussion.  But  the  rea- 
soning employed  and  the  elucidation  given  by  the  courts 
in  adjudicating  the  fraud  in  these  transactions  are  surely 
sufficient  to  bring  them  within  the  general  definition  of  fraud 
as  deceit  or  covin.  Is  it  a  fraud  for  A.  to  execute  a  so-called 
mortgage  on  his  stock  of  goods  to  B.,  ostensibly  to  secure  a 
debt,  but  reserving  to  himself  the  power  to  dispose  of  the 
goods  in  the  usual  course  of  trade  ?  We  are  at  once  sent 
back  to  the  fountain-head  of  the  whole  doctrine,  Twyne's 
case,  in  which  one  reason  given  for  the  judgment  of  fraud 
was,  '*  the  dpnor  continued  in  possession,  and  used  them  as 
his  oum,  and  by  reason  thereof  he  traded  and  trafficked 
with  others  and  defrauded  and  deceived  them."  Said  Lord 
Mansfield,  in  a  case  of  this  sort :  *  "They  who  dealt  with  him 
trusted  to  his  visible  trade  and  stock;  they  were  imposed 
on  by  false  appearances."  "  It  was  inconsistent,"  said  Lord 
Kenyon,'  that  the  grantor  should  "  execute  acts  of  owner- 
ship "  after  having  ostensibly  parted  with  her  property  to 
another.  Such  a  transaction  the  Virginia  courts  hold  to  be 
''2.  felo-de-se*'  "as  a  security,  naught,"  but  reducing  the 
whole  contract  into  personal  security ;  and  reserving  to  the 
grantor  a  full  power  of  revocation,  and  therefore  "fraudulent 
per  sey  Such  a  transaction  not  being  designed  by  the  par- 
ties as  operative  between  themselves,  and  necessarily  oper- 
ating to  the  prejudice  of  others,  the  New  York  courts  pro- 
nounce it  "  conclusively  fraudulent."  The  Ohio  courts  find 
its  only  and  necessary  eflfect  to  be  that  of  "  a  ward  to  keep 
off  other  creditors."  The  Supreme  Court  of  the  United 
States  takes  the  same  view ;  says  that  such  a  mortgage  "  is 
inconsistent  with  the  nature  and  character  of  a  mortgage, 
is  no  protection  to  the  mortgagee,  and  of  itself  furnishes  a 
pretty  eflfectual  shield  to  a  dishonest  debtor ; "  and  further,  of 
the  one  in  question,  "  manifestly  it  was  executed  to   enable 

*  Worscley  ».  De  Mattos,  i  Burr.  467.  '  Paget  v.  Perchard,  I  Esp.  205. 
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the  mortgageors  to  continue  their  business,  and  appear  to  the 
world  as  the  absolute  owners  of  the  goods,  and  enjoy  all  the 
advantages  resulting  therefrom,"  and  that  at  last  "  it  is  but  an 
expression  of  confidence,  for  there  can  be  no  real  security 
where  there  is  no  certain  lien." '  And  the  Tennessee  courts 
hold  that  in  such  a  transaction  there  are  such  facilities  for 
fraud  that  it  must  be  held  as  wanting  in  legal  good  faith,  on 
the  plain  principle  that  every  man  is  presumed  to  intend  the 
probable  consequences  of  his  own  acts ;  and  besides,  there  is 
clearly  a  benefit  contracted  for  to  the  grantors,  and  a  preju- 
dice to  the  rights  of  other  creditors." "  In  short,  to  sum  up 
the  whole  argument,  such  a  transaction  presents  a  false 
appearance,  is  only  a  pretence  as  a  mortgage,  is  calculated 
to  deceive,  furnishes  unusual  facilities  for  fraud,  reserves  ben- 
efits to  the  grantor,  and  prejudices  other  creditors.  If  all 
this  does  not  suflRce  to  make  a  transaction  fraudulent,  it  is 
difficult  to  conceive  of  any  circumstances  that  would  suffice, 
short  of  an  intent  to  defraud.  When  it  is^  thus  found  that 
the  transaction  is  in  its  results  fully  as  fraudulent  and  as 
injurious  to  creditors  as  any  transaction  where  an  intent  to 
defraud  exists,  such  as  is  within  the  statute  of  13  Elizabeth, 
the  courts  are  as  ready  to  adjudge  it  to  be  fraudulent  as 
they  would  be  if  a  fraudulent  intent  appeared. 

It  has  been  sometimes  argued  that  all  the  fraudulent  char- 
acteristics of  such  a  transaction  are  eliminated  as  soon  as  the 
contract  is  registered.  This  argument  proceeds  on  the  erro- 
neous supposition  that  constructive  notice  of  a  fraud  renders 
the  fraud  inoperative ;  and  it  involves  an  erroneous  under- 
standing of  the  office  of  registration  of  chattel  conveyances. 
It  is  hardly  to  be  believed  that  Judge  Lowell  would  consider 
constructive  notice  of  an  intentional  fraud  as  sufficient  to 
purge  the  transaction.  Suppose  A.  and  B.  were  to  enter 
into  a  written  contract,  one  stipulation  of  which  provided 
that  B.  should  cheat  C,  and  then  the  contract  is  registered  • 
would  constructive  notice  to   C.  by  means  of  the  registra- 

*  Robinson  v,  Elliott,  22  Wall.  513. 

■  Tennessee  National  Bank  v,  Ebbat,  9  Heisk.  153. 


Digitized  by 


Google  - 


FRAUDULENT  MORTGAGES  OF  MERCHANDISE.      10$ 

tion  suffice  to  validate  the  transaction  between  B.  and  C,  so 
that  C.  could  not  avoid  it  for  the  fraud  ?  Or  suppose  D.  to 
convey  all  his  real  estate  in  trust  to  E.  for  the  benefit  of  D.'s 
wife  and  children,  expressing  upon  the  face  of  the  deed 
that  it  was  to  prevent  F.  from  levying  his  execution  upon  it ; 
would  registration  of  that  deed  operate  to  prevent  F.  from 
having  the  voluntary  conveyance  set  aside  ?  Yet  these  are 
simply  cases  of  fraud,  evidenced  by  different  facts.  The 
fraud  is  still  fraud,  and  it  is  adjudged  to  be  such,  in  cases 
where  a  mortgageor  of  goods  reserves  the  possession  with 
power  of  sale  in  the  usual  course  of  trade.  The  truth  is 
that  the  constructive  notice  given  by  registration  of  chattel 
conveyances  is  designed  to  and  does  operate  only  upon  the 
question  of  possession  of  the  property.  The  distinction  has 
been  frequently  pointed  out  by  the  courts,  among  them 
the  Supreme  Court  of  the  United  States  in  Robinson  v, 
Elliott.'  The  rule  is  the  same  in  England,  under  the  "  Bills 
of  Sale  Registration  Act."  Mr.  May  says,  in  his  work  on 
Fraudulent  Conveyances  (p.  120):  "Of  course  the  mere  fact 
of  due  registration  of  a  bill  of  sale  under  this  act  does  not 
necessarily  make  it  good  against  creditors;"  though  "it 
gives  publicity  to  the  transaction,  and  in  that  way  removes 
one  great  element  of  fraud,"  namely,  that  arising  from 
retention  of  possession  alone. 

Mr.  May's  treatise  sheds  still  further  light  on  the  subject. 
Judge  Lowell,  in  Brett  v.  Carter,'  referred  to  this  valuable 
work  as  stating  the  law  of  England  to  be,  that  in  the  cases 
under  discussion  the  question  of  fraud  is  always  one  of 
fact.  This  is  taken  from  page  106,  where  Mr.  May  saye  :  "It 
appears,  then,  that  in  all  cases  of  this  nature  the  question  of 
fraud  or  not  is  a  question  of  fact  for  a  jury."  But  the  learned 
judge  overlooked  the  fact  that  when  using  this  language 
Mr.  May  was  speaking  of  that  class  of  cases  where  the  reten- 
tion of  possession  alone  is  claimed  to  be  fraudulent.  What 
that  author  says  of  the  law  of  England  as  affecting  the  class 
of  cases  now  under  consideration  will   be  found  at  page 

*  22  Wall.  513.  «  2  Low.  458. 
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ICO,  in  these  words :  "  The  rule  seems  to  be  that  where 
there  is  an  absolute  conveyance,  and  the  grantor  remains  in 
possession  in  such  a  way  as  to  be  able  to  use  the  goods  as  his 
own,  it  is  always  void  against  creditors,  even  though  made 
on  valuable  consideration."  This  shows  the  law  of  England 
to  be  in  exact  accord  with  the  prevailing  doctrine  in  America. 
Second,  Is  the  doctrine  of  Robinson  v.  Elliott  "  contrary 
to  sound  policy"?  The  argument  of  the  Review  article 
that  it  is  so,  is  that,  inasmuch  as  mere  possession  of  mort- 
gaged property  is  no  longer  regarded  as  conclusively  fraud- 
ulent, "there  is  no  reason  why  a  reasonable  use  of  the 
property  by  the  mortgageor  should  be  prohibited ; "  and 
that,  "  if  the  use  be  such  that  the  property  is  not  consumed 
by  the  very  act  of  using  it,  there  can  be  no  reasonable 
objection  to  allowing  such  use."  The  difficulty  is,  however, 
that  a  use  which  implies  an  unlimited  power  of  sale  is  pre- 
cisely equivalent  to  a  use  which  involves  consumption  of  the 
property.  Even  the  Massachusetts  cases  hold  that  if  a 
mortgageor  "  uses  and  consumes  the  property  in  the  same 
manner  as  he  would  have  done  if  no  mortgage  had  been 
made," '  the  transaction  is  fraudulent  as  against  creditors. 
In  both  classes  of  cases  the  grantor  continues  to  use  the 
property  as  his  own;  and  whether  he  consume  it  or  sell 
it,  in  either  case  it  is  gone ;  the  debtor  has  appropriated  it 
to  his  own  use;  it  is  out  of  the  reach,  not  only  of  other 
creditors,  but  of  the  very  creditor  who,  it  was  pretended, 
was  secured ;  and  the  pretended  security  has  in  both  cases 
operated  for  the  benefit  of  the  debtor  alone.  But  there  is 
generally  good  reason,  says  our  reviewer,  why  the  mort- 
gageor should  continue  to  sell  the  mortgaged  goods,  because 
"  he  can  manage  them  better  than  the  mortgagee "  can. 
Answer :  It  is  because  it  is  better,  but  only  better  for  him- 
self, that  the  law  interposes  an  objection.  But  "neither 
can  a  trader  or  manufacturer  stop  his  business  in  order  to 
afford  security  to  a  mortgagee  of  his  stock."  Answer: 
Then  he  should  not  pretend  to  "  afford  security ; "  the  law 

*  Robbins  v.  Parker,  3  Mete.  117. 
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demands  frankness  and  honesty,  and  always  reprobates  pre- 
tences; as  the  merchant  in  fact  cannot  "afford  security," 
it  is  fraudulent  to  pretend  that  he  can.  But  if  he  were 
required  to  give  security,  then  "  he  might  better  abandon  " 
his  goods  and  his  business.  Answer  :  That  is  what  the  law 
means  by  "security"  and  by  "mortgage."  If  the  "mort- 
gage "  be  not  a  real  "  security,"  it  is  but  a  sham.  To  attempt 
to  fasten  a  valid  and  certain  lien  upon  goods  which  may  at 
any  moment  fly  out  from  under  the  lien  at  the  will  of  the 
debtor,  is  to  attempt  a  legal  and  moral  impossibility.  To 
pretend  seriously  that  such  a  thing  is  possible,  is  a  fraud. 
The  Supreme  Court  of  Michigan  argues:  "To  hold  that  a 
merchant  cannot  mortgage  his  goods  without  closing  his 
doors,  would  be  to  hold  that  no  mortgage  of  a  merchant's 
stock  can  be  made  at  all." »  The  only  possible  reply  to  this 
objection  would  seem  to  be  that  it  states  and  illustrates  the 
case  exactly,  and  thus  is  no  objec^tion  at  all.  No  mortgage 
can  be  made  of  a  merchant's  stock,  which  keeps  his  doors 
open  for  the  purposes  of  the  merchant's  business,  because 
such  a  transaction  would  be  inconsistent  with  the  very  char- 
acter of  a  mortgage.  The  definition  given  by  the  learned 
author  of  the  treatise  on  the  "  Law  of  Mortgages  of  Real 
Property "  will  doubtless  meet  universal  approval,  viz. :  A 
mortgage  is  "  a  qualified  conveyance  of  property,  whereby 
the  owner  parts  with  it  so  far  as  to  make  it  a  security  to  his 
creditor^  and  his  creditor  holds  it  in  such  a  way  that  the 
owner  may,  by  equitably  fulfilling  his  obligation,  have  his  own 
again." "  Again :  A  mortgage  "  must  clearly  indicate  the  Crea- 
don of  a  lien,  specify  the  debt  to  secure  which  it  is  given, 
and  the  property  upon  which  it  is  to  take  effects  Mutatis 
mutandis,  the  same  description  and  conditions  will  apply  to 
a  mortgage  of  chattels.  To  apply  the  term  to  an  instru- 
ment under  which,  the  owner  gives  his  creditor  no  real 
security,  no  certain  lien,  which  takes  no  effect  upon  the 
property  described  if  the  mortgageor  so  wills,  and  which  he 
at  his  pleasure  recovers  as  his  own  without  fulfilling  his 

'  Gmj  V.  Bid  well,  7  Mich.  519.  *  Jones  on  Mort,  sect  8. 
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obligation  to  the  mortgagee,  —  that  is,  by  selling  and  pock- 
eting the  proceeds,  —  is  to  call  a  sham  a  reality. 

The  argument  that  under  such  a  transaction  the  mort- 
gageor  remains  the  substantial  owner  of  the  property  is 
admitted  in  the  Review  article  to  be  a  strong  one.  One 
objection  to  this  argument,  however,  is  said  to  be  that  the 
usual  reservation  is  of  a  power  to  sell,  not  the  whole  property 
at  once,  but  only  by  piecemeal.  A  power  to  sell  the  whole 
"  might  well  be  regarded  as  rendering  the  instrument  void  ;  " 
but  permission  to  sell  at  retail  is  only  "  permission  to  free 
small  portions  of  the  goods,  from  time  to  time,  from  the 
encumbrance  of  the  mortgage."  This  would  seem  to  be  a 
distinction  without  a.  difference.  Permission  to  sell  **  por- 
tions, from  time  to  time,"  is  exactly  equivalent  to  permission 
to  sell,  during  the  entire  lapse  of  time,  the  whole.  Courts 
would  take  judicial  knowledge  of  the  fact  that  merchants 
buy  goods  only  to  sell,  and  that  the  success  of  their  busi- 
ness as  a  whole  depends  upon  the  sale  of  all  their  goods. 
Under  the  usual  provisions  of  such  mortgages,  it  is  intended 
that  as  fast  as  "  small  portions  of  the  goods  "  are  freed  from 
"  the  encumbrance  of  the  mortgage  "  by  sale,  other  goods  are 
to  be  purchased,  which  shall  pass  under  the  encumbrance. 
The  learned  author  of  the  Review  article  is  inclined  to  agree 
with  Judge  Cooper  of  Tennessee,  that  such  a  contract,  as  to 
the  newly  acquired  goods,  is  invalid  in  law  and  is  not  en- 
forceable in  equity ;  and  that  it  is  against  public  policy,  as 
throwing  open  too  wide  a  door  for  possible  fraud.*  This 
view  of  the  case  would  seem  to  be  sufficient  to  close  the  * 
controversy,  both  as  to  the  question  of  sound  principle  and 
that  of  sound  policy.  As  to  the  portions  of  goods  sold,  the 
mortgageor  has  had  the  benefit  of  their  sale,  as  was  agreed, 
and  this  showed  the  reservation  in  his  favor.  As  to  the 
portion  of  goods  originally  on  hand  and  not  sold,  the  same 
reservation  was  originally  made.  As  to  the  newly  acquired 
goods,  the  so-called  mortgage  could  not  attach,  and  is  wholly 
invalid.     The  whole  transaction  is  thus  unreal,  deceptive, 

»  Phelps  V,  Murray,  2  Tcnft.  Ch.  746. 
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throwing  open  a  wide  door  for  possible  fraud,  and  confer- 
ring substantial  benefits  only  upon  the  mortgageor  himself. 
Registration  has  no  other  effect  upon  the  transaction  than 
to  make  more  public  and  proclaim  more  plainly  these  vicious 
provisions. 

Third.  The  foregoing  considerations  are  perhaps  suffi- 
cient to  show  that  the  doctrine  in  question  has  abundant 
rjeasons  for  its  existence,  derived  from  general  observation 
and  experience.  These  considerations  are  but  the  sugges- 
tions and  declarations  of  the  various  courts  which  have  been 
called  upon  to  deal  with  the  subject,  elaborated  and  stated 
more  in  detail.  The  Review  article  assumes  that,  "as  a 
matter  of  experience  a'nd  observation,  the  courts  must  have 
seen  that  such  mortgages  are  no  more  likely  to  be  fraudu- 
lent in  fact  than  any  other ;  and  they  must  have  seen  that 
in  a  mercantile  or  manufacturing  community,  if  not  else- 
where, the  doctrine  works  badly,  and  is  contrary  to  sound 
policy."  It  is  submitted  that  precisely  the  contrary  appears 
from  the  opinions  of  the  courts  themselves.  It  is  most 
generally  conceded  by  the  courts  that  fraudulent  intent  is 
immaterial  to  the  inquiry;  still,  it  is  adjudicated  that  the 
transaction  ia  most  decidedly  fraudulent  in  fact.  If  the 
courts  say  positively  that  the  doctrine  in  question  is  a  salu- 
tary one,  and  accords  precisely  with  sound  policy,  we  must 
certainly  do  them  the  justice  to  concede  that  they  see  it  to 
be  so. 

The  suggestion  made  in  the  article  entitled  "  An  Ameri- 
can Phase  of  Twyne's  Case," '  that  those  courts  who  do  see 
the  fraud  in  such  cases  are  positive  witnesses  on  one  side, 
while  those  who  do  not  see  it  are  merely  negative  witnesses 
on  the  other,  is  criticised  in  the  late  Review  article  as  a 
faulty  and  unwarranted  distinction.  To  this  criticism  may 
be  pleaded  the  language  of  the  negative  witnesses  them- 
selves. Judge  Lowell  said,  in  Brett  v.  Carter,"  "  If  it  be 
said  that  this  is  one  of  those  cases  in  which  fraud  is  a  neces- 
sary result  of  the  deed,  all  I  can  say  is  that  this  brings  us  to 

«  2  South.  L.  I^cv.  731.  «  2  Low.  458. 
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an  ultimate  fact  of  observation  and  experience,  and  /  am 
unable  to  see  the  necessity,*'  Judge  Story  said,  in  Mitchell  v. 
Winslow : '  "  I  am  not  aware  of  any  policy  of  the  law,  or  any 
principle  of  law,  which  makes  any  conveyance  of  this  sort 
invalid  as  to  creditors,  if  they  have  full  notice,  or  may  have 
full  notice  of  it  by  the  exercise  of  reasonable  diligence.  I 
profess  that  I  am  not  able  to  perceive  any**  And  Judge  Dil- 
lon, in  Hughes  v,  Cory,'  after  stating  argumentatively  the  pro- 
visions of  the  Ibwa  statutes  as  to  attachments  and  receivers, 
distinguishing  the  Iowa  practice  from  that  of  other  States, 
and  claiming  that  under  that  prac^tice  the  mortgage  would 
be  no  obstacle  to  other  creditors  who  might  wish  to  levy  on 
the  goods,  said :  **Nor  do  we  see  that  the  mortgage,  in  the 
sense  prohibited  by  the  law,  reserves  an  interest  in  or  secures 
a  benefit  to  the  mortgageor  at  the  expense  of  his  other  cred- 
itors." Following  out  the  idea  thus  suggested,  the  compari- 
son was  made  between  positive  and  negative  witnesses.  But 
a  further  consideration  of  the  matter  will  perhaps  tend  to 
approve  the  figure  of  speech  thus  employed.  The  duty  of 
any  court  to  expose  and  condemn  fraud  will  always  be  dis- 
charged in  a  manner  more  or  less  commensurate  with  the 
ability  of  the  court  to  see  fraud.  In  fact,  the  mental  process 
required  to  discover  and  understand  the  necessary  tendency 
and  characteristics  of  a  fraudulent  transaction  is  quite  simi- 
lar to  the  process  by  which  an  eye-witness  sees  an  act.  The 
mental  faculties,  or  the  eyes  of  the  mind,  are  used  in  one 
case ;  the  physical  eyes  in  the  other.  This  was  apparently 
the  view  adopted  by  Judge  Lowell,  when,  in  imitation  of  his 
learned  predecessor  Story,  he  confessed  that  as  an  ultimate 
fact  of  observation  and  experience,  he  could  not  see  the 
fraud.  The  very  idea  of  treating  the  subject  as  a  matter  of 
"observation,"  as  the  Review  article  does,  implies  observers 
or  witnesses.  If  the  doctrine  in  question  has  indeed  "  no 
reason  for  its  existence,  derived  from  general  observation," 
then  the  learned  courts  of  the  United  States  and  many  of 
the  several  States  are  very  sadly  mistaken  in  their  vision, 

*  2  Story,  630.  *  20  Iowa,  399. 
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for  they  all  agree  that  they  have  observed  the  fraud  very 
plainly. 

Fourth.  This  brings  us  to  the  question  of  the  preponder- 
ance of  authority.  It  is  probably  not  necessary  to  produce 
a  numerical  excess  of  cases,  or  to  find  a  numerical  majority 
of  courts  in  favor  of  a  given  proposition,  in  order  to  estab- 
lish preponderance.  If  the  courts  of  the  various  States 
where  the  question  has  arisen  were  evenly  divided,  twelve  on 
each  side,  as  suggested  in  the  late  Review  article,  it  would 
then  seem  proper  and  becoming  to  allow  the  opinion  of  the 
Supreme  Court  of  the  United  States  to  override  all  State 
jealousies  and  differences  of  opinion.  But  the  arithmetic  of 
that  article  will  bear  some  slight  revision.  From  the  list  of 
twelve  States  there  given,  whose  courts  oppose  the  doctrine 
in  question,  should  probably  be  taken  Maryland,  Rhode 
Island,  Georgia,  and  North  Carolina,  leaving  eight  as  the 
number;  to  which  is  now  to  be  added  Kansas.'  The  courts 
in  Maryland  and  Rhode  Island  have  not  considered  or  passed 
upon  the  question  of  fraud  in  this  class  of  cases,  as  is  con- 
ceded in  the  reference  made  in  that  article  to  their  decisions. 
The  Georgia  cases  rest  upon  a  statute  which  legalizes,  to  a 
certain  extent,  mortgages  upon  stocks  of  goods  in  trade ; 
and  such  cases  can  scarcely  be  authority  upon  a  common- 
law  question.  Of  this  very  statutory  privilege  the  Georgia 
court  says,  in  Goodrich  v,  Williams,'  that  "  though  a  very 
convenient  privilege,  it  is  one  very  easily  used  to  commit 
fraud ; "  which  furnishes  an  index  to  the  view  that  court  would 
take  of  the  common-law  question,  if  at  liberty  to  do  so.  In 
the  latest  case  on  the  subject  in  North  Carolina,3  the  preced- 
ing cases  were  reviewed,  and  the  decision  was  adverse  to  the 
validity  of  the  transaction  in  question,  on  the  ground  of  "  a 
legal  presumption  arising  from  the  facts,"  which  even  proof 
of  a  bona  fide  intent  could  not  remove ;  for,  it  was  said, 
"acts  fraudulent  in  view  of  the  law  because  of  their  necessary 
tendency  to  delay  or  obstruct  the  creditor  in  pursuit  of  his 


'  See  Frankhouser  v.  EUett,  22  Kan.  127  (1879).  ^  50  Ga.  425. 

3  Cheatham  v.  Hawkins,  80  N.  C.  161. 
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legal  remedy,  do  not  cease  to  be  such  because  the  fraud  as 
an  independent  fact  was  not  then  in  mind ;  '*  as  authority  for 
which  ruling  the  New  York,  Ohio,  and  Tennessee  cases  were 
cited.  So,  though  the  court  unnecessarily  rested  its  judg- 
ment on  ah  imputed  intent  of  the  parties,  it  would  seem  that 
North  Carolina  was  assigned  to  the  wrong  side  of  the  con- 
troversy by  the  learned  author  of  the  Review  article. 

In  addition  to  North  Carolina,  there  should  be  added  to 
the  States  occupying  the  affirmative  side  of  this  question 
Connecticut  and  Pennsylvania,  for  the  reasons  already  given 
in  the  article  in  the  second  volume  of  this  Review,  p.  731  ; 
and  also  Colorado,  whose  Supreme  Court,  in  Bank  v,  Good- 
rich,' held  the  doctrine  in  question  to  be  "  too  well  settled 
to  require  argument." 

It  thus  appears  that  in  sixteen  of  the  States  it  is  held  as  a 
common-law  doctrine  that  a  mortgage  of  the  class  in  question 
is  fraudulent  in  law,  —  actually  fraudulent,  —  while  in  nine 
of  the  States  the  contrary  is  held  as  a  common-law  doctrine  ; 
this  enumeration  excluding  all  those  States  where  the  ques- 
tion has  not  been  directly  adjudicated  as  a  common-law 
question.  On  the  side  of  this  numerical  preponderance  are 
also  found  the  Supreme  Court  of  the  United  States,  and  the 
United  States  Circuit  and  District  Courts  in  seven  of  the 
States,  —  two  of  the  latter  being  Oregon  and  Nevada,  in 
which  the  State  courts  have  not  had' occasion  to  consider 
the  question. 

Fiftlu  Has  this  doctrine  been  so  qualified  by  leading 
courts  as  in  large  measure  to  destroy  its  force  ?  With  due 
deference,  it  is  suggested  that  the  learned  author  of  the  late 
article  on  the  subject  has  not  in  his  criticisms  made  this 
conclusion  to  appear.  "  If  the  agreement  or  intent  that  the 
mortgageor  may  dispose  of  the  mortgaged  goods  be  not 
contained  in  the  mortgage  itself,  the  existence  of  such 
intent  is  a  question  for  the  jury,  and  the  court  cannot  pro- 
nounce the  mortgage  fraudulent  per  se''  This  statement 
of  the  law,  though  correct,  indicates  not  the  slightest  quali- 

*  3  Col.  139. 
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fication  of  the  doctrine ;  it  indicates  only  the  mode  of  pro- 
cedure in  certain  cases.  As  has  already  been  seen,  the  office 
of  the  jury  is  to  find  the  facts  in  jury  cases.  If  the  fraudu- 
lent agreement  appears  on  the  face  of  a  written  instrument, 
no  verdict  of  a  jury  is  needed,  and  the  court  can  pronounce 
the  instrument  fraudulent  per  se.  If  the  fraudulent  agree- 
ment appears  by  evidence  aliunde,  it  must  be  found  as  a 
fact  by  the  jury  in  all  jury  cases;  and  if  so  found,  while  the 
court  "  cannot  pronounce  the  instrument  fraudulent  per  se,' 
it  can  and  does  pronounce  the  whole  transaction  fraudulent 
per  se.  In  the  one  case,  the  instrument  alone  furnishes  all 
the  facts  necessary  for  the  judgment  of  the  court.  In  the 
other  case,  it  requires  all  the  evidence,  including  the  instru- 
ment, to  furnish  the  necessary  facts.  In  both  cases,  after 
the  facts  are  adduced,  the  judicial  process  is  precisely  the 
same,  and  the  application  of  the  doctrine  as  substantive 
law  to  the  facts  of  the  case  is  precisely  similar.  It  is  con- 
ceived that  no  one  can  suppose  the  difference  in  the  mode 
of  procedure,  by  reason  of  the  quantity  or  character  of  evi- 
dence introduced,  to  indicate  any  qualification  of  the  sub- 
stantive law  of  the  case,  save  he  who  still  lingers  in  a 
misapprehension  as  to  the  supposed  identity  of  the  terms 
"actual  fraud"  and  "  fraud  in  law." 

The  qualification  that  **  an  agreement  that  the  mortgageor 
may  sell  for  the  sole  benefit  of  the  mortgagee  will  not  make 
the  mortgage  conclusively  fraudulent  "  is  in  like  manner  no 
real  qualification,  although  it  pertains  to  the  substantive  law 
of  the  case.  It  is  no  qualification  of  the  doctrine  in  ques- 
tion, because  in  the  case  of  such  an  agreement  the  doctrine 
has  been  held  not  to  apply  at  all.  It  is  asked,  "  Is  there 
any  less  a  trust  between  the  parties  where  the  mortgage 
provides  that  the  mortgageor  shall  apply  the  proceeds  of  all 
sales  to  the  mortgage-debt,  than  there  is  when  it  says 
nothing  about  such  application  ?  The  proceeds  of  the  sales 
are  in  the  mortgageor's  hands,  and  the  mortgage-lien  does 
not  cover  them.  If  a  mortgageor's  retention  of  a  power 
of  disposal  of  the  mortgaged  goods  is  inconsistent  with  the 
idea  of  a  security,  is  the  inconsistency  any  the  less  when 

VOL.  VI.  NO.  I.  8 
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the  mortgageor  agrees  to  use  the  proceeds,  not  for  his  own 
benefit,  but  for  the  benefit  of  the  mortgagee  ?  Is  not  the 
distinction  a  mere  shadow  ?  " 

This  subtle  criticism  ignores  the  substantial  fact  which 
leads  the  courts  to  sustain  the  cases  referred  to,  as  well  as 
one  of  the  most  substantial  facts  of  those  cases  where  the 
transaction  is  declared  fraudulent.  It  is  the  use  of  the  pro- 
ceeds of  sales  by  the  mortgageor  on  his  own  account  that 
stamps  such  a  "  mortgage  "  as  a  fraud.  It  is  a  trust  between 
the  parties  which  reserves  something  for  the  benefit  of  the 
grantor,  which  is  condemned  by  the  law.  A  trust  between 
the  parties  which  in  good  faith  gives  all  the  proceeds  of  the 
property  to  the  creditor  is  not  objectionable.  In  such  a 
case,  "  the  proceeds  of  the  sales  are "  not  "  in  the  mort- 
gageor's  hands,** — that  is,  in  his  hands  alone.  They  are  in 
his  hands  only  as  agent  for  the  mortgagee,  and  are  thus 
really  in  the  hands  of  the  latter,  and  the  mortgage-lien  does 
cover  them.  The  proceeds  of  the  sales  of  the  goods  being 
faithfully  devoted  to  the  payment  of  the  mortgage-debt, 
there  is  no  inconsistency  with  the  idea  of  a  security,  but,  on 
the  contrary,  an  entire  consistency.  Of  course,  in  all  cases 
of  this  class  an  entire  and  unimpeachable  good  faith  in  con- 
stituting the  mortgageor  an  agentj  for  the  mortgagee  should 
be  shown ;  and  there  may  frequently  be  presented  questions 
in  this  connection  for  a  jury  to  pass  upon.  But  when  it 
appears  that  the  proceeds  of  the  sales  of  the  goods  have 
been  fully  and  unequivocally  applied  to  the  payment  of  the 
debt  secured,  then  the  fact  that  the  mortgage  has  operated 
as  a  valid  and  certain  security  is  beyond  question.  The 
distinction  between  this  case  and  one  where  the  mortgageor 
handled  and  used  the  proceeds  of  sales  for  his  own  con- 
venience and  benefit  is  far  from  "  a  mere  shadow  ; "  it  is 
decidedly  substantial. 

A  third  supposed  qualification  to  the  doctrine  as  followed 
in  New  York  is  that  the  fact  of  sales  of  the  goods  by  the 
mortgageor,  with  the  knowledge  of  the  mortgagee,  is  not 
alone  sufficient  proof  of  an  agreement  between  them,  and 
therefore  does  not  suffice  to  avoid  the  conveyance.     Frost 
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V,  Warren '  is  supposed  to  establish  this  qualification.  Prob- 
ably the  only  fair  inference  to  be  drawn  from  this  case, 
when  considered  in  connection  with  Southard  v.  Benner,' 
the  latest  case  in  New  York  on  the  subject,  is  that  in  such 
cases  the  question  of  an  agreement  between  the  parties  is 
one  of  fact  for  the  jury.  No  one  could  doubt  the  propriety 
of  such  a  rule,  nor  could  it  well  be  considered  as  other  than 
a  rule  of  procedure ;  and  this  is  apparently  all  that  is  now 
left  of  that  qualification.  The  slight  modifications  in  the 
application  of  the  doctrine  which  are  indicated  by  the  deci- 
sions in  Ohio  and  Illinois,  would  probably  not  be  recognized 
as  substantial  qualifications  of  the  doctrine  itself,  except  by 
those  who  were  laboring  to  attack  and  overthrow  the  whole 
doctrine.  And  after  this  examination  of  the  supposed  quali- 
fications, it  may  well  be  asked  what  has  become  of  them. 
As  no  principal  branch,  even,  of  the  tree  appears  to  have 
suffered  from  the  woodman's  axe,  all  doubts  as  to  its  sur- 
vival and  continued  growth  may  be  dismissed. 

James  O.  Pierce. 
Memphis,  Tenn. 

«  42  N.  Y.  204.  »  72  N.  Y.  424. 
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Reports  of  the  Decisions  of  the  Appellate  Courts  of  the  State  or 
Illinois.  By  James  B.  Bradwell.  Vol.  III.  Chicago :  Chicago  Legal 
News  Company.     1879. 

The  present  volume,  the  third  of  this  excellent  series  of  reports, 
comprises  substantially  all  of  the  unreported  opinions  of  the  Ap- 
pellate Courts  of  Illinois  for  the  four  Appellate  Districts  down  to 
a  period  of  less  than  six  months  prior  to  its  publication.  Such 
promptness  on  the  part  of  the  reporter  in  thus  keeping  pace  with 
the  court  is  deserving  of  especial  commendation,  and  is  in  marked 
contrast  with  the  tardy  publication  of  the  reports  of  the  Supreme 
Court  of  the  same  State,  the  delay  in  whose  publication  has  been 
a  constant  source  of  complaint  among  the  legal  profession  in  Illi- 
nois for  many  years. 

This  volume  is  unusually  rich  in  cases  relating  to  the  law  of 
corporations,  and  among  the  more  important  of  these  we  note 
the  following:  Rutz  v.  The  Esler  and  Ropiequet  Manufacturing 
Company  (p.  i)  holds  that  a  subscriber  to  the  capital  stock  of  an 
incorporated  company  who  participates  in  its  organization  and 
acts  as  a  director  is  estopped  from  showing  that  the  company 
failed  to  comply  with  the  law  of  its  organization.  It  also  decides 
that  a  release  of  all  or  a  portion  of  the  subscription  of  some  of  the 
stockholders  operates  as  a  release  of  all  the  subscribers  who  do  not 
assent  to  that  release,  or  in  some  way  sanction  it ;  since  such  re- 
lease destroys  the  equality  existing  between  subscribers  according 
to  their  subscriptions,  which  is  of  the  very  essence  of  the  contract. 

Buchanan  v.  Bartow  Iron  Company  (p.  191)  decides  that  under 
the  general  incorporation  law  creating  a  personal  liability  against 
the  officers  and  directors  of  corporations  for  indebtedness  in  excess 
of  the  capital  stock,  such  liability  exists  in  favor  of  the  creditors 
as  a  whole,  and  not  to  any  one  creditor  for  his  individual  debt. 
The  object  of  such  a  statute  is  to  afford  relief  to  the  creditors 
generally,  by  establishing  a  common  fund  to  which  they  may 
resort,  on  terms  of  perfect  equality,  for  satisfaction  of  their  debts. 
And  the  liability  can  only  be  enforced  in  equity,  and  not  at  law. 

In  Peck   V.  The  Coalfield   Coal  Company  (p.  619)  it  is  h^ld 
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that  to  render  a  stockholder  liable,  under  the  Illinois  statute,  to 
the  extent  of  his  unpaid  stock  for  the  debts  of  the  corporation, 
proceedings  must  be  taken  against  him  at  the  same  time  when  suit  is 
brought  against  the  corporation  upon  the  principal  cause  of  action. 

The  County  of  Richland  v.  The  People  ex  rel.  (p.  210)  decides 
that  under  a  statute  authorizing  a  municipal  subscription  in  aid 
of  a  railway,  upon  an  election  called  by  the  County  Court,  an 
election  called  by  the  board  of  supervisors  is  void  and  confers  no 
authority  to  make  such  subscription.  And  the  election  in  such 
case  being  absolutely  void,  a  subsequent  act  of  legislature  cannot 
render  it  valid  or  effective. 

The  volume  contains  over  seven  hundred  pages,  comprising  one 
hundred  and  forty  reported  cases,  and  in  its  mechanical  execution 
it  is  fully  equal  to  any  of  our  contemporary  reports. 

Reynolds's  Stephen  on  Evidence.  A  Digest  of  the  Law  of  Evidence  as 
established  in  the  United  States.  Adapted  from  the  English  Work  of  Sir 
J.  F.  Stephen,  with  reference  to  the  Decisions  of  the  Federal  and  State 
Courts.  By  William  Reynolds,  of  the  Baltimore  Bar.  Chicago :  Calla- 
ghan  &  Co.     1879. 

Here  is  another  adaptation  of  the  already  famous  treatise,  in 
code  form,  on  the  Law  of  Evidence,  with  which  Sir  J.  F.  Stephen 
has  enriched  the  literature  of  the  common  law.  Mr.  Reynolds 
has  sought  to  make  this  edition  serve  in  America  the  same  ends  the 
author's  edition  does  in  England.  We  do  not  propose  to  examine 
here  and  now  how  well  this  has  been  done,  nor  how  much  or  little 
the  author  has  suffered  in  the  rewriting  and  omission  of  articles 
prepared  by  him  with  such  care  and  skill.  Certain  it  is  that  for 
American  uses  some  such  alterations  were  essential  to  make  the 
work  here  the  hand-book  it  was  written  to  be.  What  annoys  and 
disappoints  us  is  that  the  book  is  so  arranged,  printed,  and  cum- 
bered with  needless  matter  that  it  is  neither  a  vade-mecum  nor 
a  book  for  the  library.  It  belongs  nowhere.  Many  things  are 
lugged  in  that  swell  the  volume  to  an  inconvenient  size  and  injure 
its  utility.  Superfluous  tables  of  cases  cited,  both  British  and 
American,  are  followed  by  an  impertinent  "List  of  Abbrevia- 
tions," —  English,  Irish,  and  American  !  Eight  pages  are  devoted 
to  these  abbreviations  alone. 

Divers  artifices  of  the  printer  are  used  to  augment  the  volume. 
Heavy  leads,  wide  margins,  immense  blank  spaces,  and  very  thick 
paper  give  us  twice  or  thrice  the  bulk  which  was  necessary  or 
permissible. 
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Of  all  the  books  made,  this  out  should  have  been  studiedly  com- 
pact in  form  and  in  every  respect.  The  author's  own  work  was  so 
done,  and  we  do  not  suppose  Mr.  Reynolds  was  ^  party  to  the 
devices  of  form  and  substance  we  have  noticed ;  and  he  deserves 
commiseration  if  he  is  in  truth  a  victim  to  the  desire  of  some  one 
else  to  make  that  a  large  and  unhandy  book  which  was  specially 
planned  and  suited  to  be  the  exact  reverse.  The  book  will  prob- 
ably fail  to  secure  popular  favor,  for  the  reasons  indicated. 

The  Struggle  for  Law.  By  Dr.  Rudolph  Ihering,  Professor  of  Law  at 
the  University  of  Gottengen.  Translated  from  ihe  Fifth  German  Edition, 
by  John.  J.  Lalor,  of  the  Chicago  Bar.     Chicago :  Callaghan  &  Co.     1879. 

In  this  small  volume  of  one  hundred  and  fifty  pages  we  have  a 
translation  of  Von  Ihering's  celebrated  pamphlet,  **  Der  Kampf 
um's  Recht/'  which  first  made  its  appearance  in  the  form  of  a 
lecture  delivered  in  Vienna  in  the  spring  of  1872,  and  which  has 
since  been  translated  into  most  of  the  languages  of  Continental 
Europe.  It  is  now  for  the  first  time  laid  before  the  public  in  an 
English  dreis.  The  work  has  already  been  somewhat  extensively 
noticed  in  this  Review,  in  one*of  a  series  of  articles  printed  under 
the  title  **  Controversies  of  Continental  Jurists.*' '  We  have  only 
now  to  add  that  we  can  recommend  it  for  the  perusal  of  all  persons 
interested  in  the  study  of  the  philosophy  of  the  law.  Its  immense 
success  is  a  sufficient  guarantee  of  the  originality  and  ability  of  the 
learned  author.  Most  persons  will  assent  to  his  propositions  in  a 
general  way;  but  many  will  conclude  that  they  are  pushed  to 
extremes,  and  that  the  note  is  not  a  little  strained.  The  transla- 
tion is  worthy  of  all  praise.  The  unfortunate  ambiguity  of  the 
German,  by  which  a  single  word,  "recht,"  is  made  to  do  service 
both  for  **  right  **  and  "  law,"  will  justify  a  doubt  as  to  the  mean- 
ing of  a  few  phrases ;  but  we  do  not  think  that  any  improvement 
could  be  made  in  the  work  of  the  translator. 

Student's  Guide  to  Elementary  Law.  Consisting  of  Questions  upon 
Walker's  American  Law  and  Blackstone's  Commentaries,  with  References 
to  Illinois  Statutes  and  Decisions,  etc.  By  Reuben  M.  Benjamin,  Pro- 
fessor of' Law  in  the  Illinois  Wesleyan  University.  Chicago  :  Chicago  Legal 
News  Company. 

The  title  fully  describes  the  book.  It  is  unpretentious,  printed 
in  the  usual  form  of  pocket-editions,  and  may  be  very  useful  to 
teachers  in  examinations,  or  to  the  student  in  self-examinations. 

«  Vol.  II..  p.  551. 
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It  is  ihc  purpose  of  the  Southern  Law  Review  to  do  exact  jus- 
tice in  its  reviews  of  books,  both  by  its  subscribers  and  \\y  the 
authors  whose  books  are  reviewed.  We  therefore  offer  no  apology 
for  printing  the  following  :  — 

Philadelphia,  March  29.  1880. 
Editor  Southern  Law  Review, 

Sir,  —  In  the  February- March  number  of  Review  there  appeared  a  notice  of 
''Ewell's  Evans  on  Agency."  The  writer  saw  fit  to  make  some  remarks 
about  Dr.  Wharton  and  his  work  on  Agency.  We  enclose  his  letter  to  the 
London  Law  Times  in  reply  to  their  attack  upon  him.  We  think  it  is  only 
doe  to  Dr.  Wharton  that  it  should  appear  in  your  next  number,  and  we  trust 
you  will  agree  with  us.  Yours  truly, 

Kay  &  Brother. 

Narragansett  Pier,  Rhode  Island,  U.  S.  A.  \ 
July  27.  1877.  i 

To  the  Editors  of  the  London  Law  Times. 

Gentlemen,  —  My  attention  has  been  called  to  three  several  recent  issues 
of  yonr  paper  in  which  you  charge  me  with  recklessness  in  the  use  of  the 
Itbors  of  English  lawyers  without  due  acknowledgment.  Of  this  recklessness 
you  give  the  following  specifications :  — 

1.  The  plan  of  my  book  on  Agency,  you  allege,  is  taken  from  the  initial 
article  of  a  work  on  the  same  subject  now  in  the  course  of  publication  by  you. 
The  proof  of  this,  as  you  state  it,  is  not  that  I  have  used  your  mode  of  expres- 
sion, but  that  I  have  united  with  you  in  proposing  to  discuss  the  subject,  first 
in  its  general  principles,  and  secondly  in  its  concrete  form.  As  a  matter  of 
fiu:t,  however,  the  plan  of  my  work  was  made  and  its  chapters  divided  long 
before  your  publication  began ;  my  practice  being  to  prepare  an  analysis  and 
then  leisurely  work  in  the  details.  But  I  am  not  content  to  rest  on  this  state- 
ment The  priority  of  my  work  on  Criminal  Law  and  on  Negligence  you  can- 
not contest;  and  in  these  works  I  adopted  the  some  plan  of  division.  If  there 
be  any  literary  property,  therefore,  in  this  plan,  that  property  is  in  me.  But 
the  plan  is  not  the  subject  of  literary  property.  It  is  as  old  as  Justinian.  It 
is  so  natural  and  obvious  that  it  must  occur  to  every  one  undertaking  a  treatise 
of  the  class  under  discussion.  You  cannot  be  charged  with  having  borrowed 
the  scheme  from  me,  though,  as  between  us,  I  was  the  first  to  employ  it,  and  I 
certainly  ought  not  to  be  charged  with  borrowing  it  from  you. 

2.  Your  remaining  specification  is  that  I  took  from  your  columns  without 
acknowledgment  ten  lines  containing  a  statement  of  the  facts  and  rulings  in 
Kilnertr.  Baxter  (L.  R.  2  C.  P.  174),  and  that  the  plagiarism  is  also  detected 
by  the  fact  that  I  borrowed  even  your  misprint  of  the  parties'  names :  giving 
them,  as  you  gave  them,  as  Kilner  v.  Banter  instead  of  as  Kelner  v.  Baxter. 
I  have  not  at  this  place  access  to  your  paper  containing  the  paragraph  which  I 
am  charged  with  using*  and  I  cannot  therefore  see  how  far,  in  the  report  of 
Kelner  v,  Baxter,  I  have  followed  your  words.  I  will  assume,  however,  that 
the  report  I  give,  which  is  a  condensation  of  that  in  the  Law  Reports,  was 
taken  from  you ;  and  I  suggest  (for  I  have  no  recollection  whatever  on  the 
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topic)  the  following  explanation  of  the  omission  to  cite  you  as  authority: 
When  preparing  my  work  on  Agency,  I  examined,  in  connection  with  other 
standards,  your  journal,  marking  in  it,  for  the  use  of  a  copyist,  all  passages, 
whether  in  reports,  or  editorial  articles,  or  communications,  which  I  thought  I 
might  afterwards  desire  to  cite  as  exhibiting  English  law.  My  instructions 
were  to  copy  the  passages  marked,  and  to  append  the  name  of  the  authority 
from  which  they  were  taken.  An  immense  mass  of  manuscript  was  thus  pro- 
duced, usually  very  accurate,  but  subject  to  those  chances  of  mistake  in  citation 
of  which  your  own  double  error  in  your  misprint  of  Kelner  v,  Baxter  is  an 
appropriate  illustration.  It  may  have  been  that  the  reference  to  your  journal 
was  inadvertently  dropped  by  the  copyist ;  or  it  may  have  been  that,  coming  to 
me,  as  the  copy  did,  simply  as  the  report  of  a  case  with  your  name  and  that  of 
the  Law  Reports  attached,  I  may  have  assumed  that  the  report  in  your  journal 
and  in  the  Law  Reports  were  substantially  the  same,  and  for  the  sake  of 
brevity,  as  I  was  compelled  to  do  in  some  other  cases  when  I  found  my  notes 
were  overrunning,  I  may  have  stricken  out  the  reference  to  you,  leaving  that  to 
the  Law  Reports  as  the  authority  most  accessible  in  the  United  States.  The 
context  shows  that,  so  far  from  leaning  on  you  exclusively,  I  had  before  me  the 
Law  Reports,  from  which  you  and  I  in  common  drew;  for  in  sects.  500,  501, 
you  will  find  Kelner  v,  Baxter  accurately  cited  in  connection  with  a  summary 
drawn  directly  from  the  Law  Reports ;  and  in  the  first  line  of  my  errata  you 
will  find  the  error  in  the  name  of  Kelner  v.  Baxter  at  sect.  64  corrected, — a 
correction  uhich  could  not  have  been  made  had  you  been  my  solitary  guide. 
To  suppose  that  my  omitting  to  cite  you  in  connection  with  the  Law  Reports 
at  sect.  64  was  caused  by  my  wish  to  appropriate  to  myself  a  credit  belonging 
^o  you,  is,  I  beg  leave  to  say,  irrational.  The  originality  of  the  passage  itself 
is  disclaimed  by  the  very  nature  of  the  extract,  as  well  as  by  the  reference  to 
the  Law  Reports.  No  writer  of  any  experience  can  be  presumed  to  be  ignorant 
of  the  fact  that  the  value  of  citation  of  extra-territorial  decisions  depends  not 
upon  the  originality  of  the  reproducer,  but  on  the  fidelity  of  his  reproduction. 
And  that  I  was  influenced  by  any  desire  to  withhold  due  acknowledgment  to 
your  own  authoritative  journal  is  negatived  by  my  innumerable  citations  from 
your  columns,  and  from  the  conspicuous  insertion  I  have  given,  with  due 
acknowledgment,  to  an  extract  from  one  of  the  very  articles  which  it  is  now 
alleged  I  ignore. 

So  much,  then,  for  the  specification.  On  the  general  charge  of  having  drawn 
largely  in  my  book  on  Agency  from  English  lawyers,  without  due  acknowledg- 
ment, I  may  simply  add  that  I  am  acquainted  with  but  two  works  on  agency 
by  English  lawyers  from  whom  I  could  have  drawn.  The  first  is  that  of  Mr. 
Paley,  which  I  constantly  cite,  but  from  which,  as  dealing  with  a  condition  of 
law  now  greatly  modified,  I  can  hardly  be  supposed  to  have  borrowed.  The 
second,  to  which  alone  you  impute  my  indebtedness,  is  the  treatise  now  in  the 
course  of  publication  in  your  columns.  Of  this  treatise  only  about  one-eighth 
(supposing  it  to  attain  proportionate  dimensions)  was  published  when  my  own 
work  went  to  press.  If  on  the  small  section  of  the  subject  which  we  then  occu- 
pied in  common,  my  pages  are  fuller  or  more  elaborate  than  in  other  sectipns, 
it  might  be  well  argued  that  I  unduly  depended  on  you.     If,  on  the  other 
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^d,  my  treatment,  even  as  to  English  authorities,  is  equal  and  uniform 
throughout,  then  no  such  undue  use  should  be  assigned.  The  fact  is,  that 
wen  on  the  case  preferred  against  me,  there  is  no  modern  English  work  on 
agencj  covering  the  ground  which  for  seven-eighths  of  my  work  I  have  occu- 
pied. And  of  my  material,  the  greater  part  is  drawn  from  Roman,  German, 
French,  and  American  sources,  which  no  English  text-writer  on  this  subject 
has  heretofore  touched. 

In  one  other  observation  I  may  be  indulged.  Your  are  pleased,  in  your 
notice  of  my  book  on  Evidence,  to  refer  to  me  as  "prolific,"  and  to  compare 
me  in  this  respect  with  "modem  novelists."  It  so  happens  that  the  germs  of 
this  very  book  on  Evidence  are  to  be  found  in  a  book  published  by  me  thirty 
years  ago,  on  criminal  law.  These  germs  have  been  developed  —  if  I  can  use 
the  language  of  another  science  —  in  a  series  of  seven  successive  editions; 
nntil  at  last,  in  preparing  an  eighth  edition,  I  concluded  it  was  best  to  separate 
criminal  from  civil  cases  on  this  topic,  and  to  publish  a  treati  e  on  civil  evi- 
dence in  a  distinct  form.  I  cannot,  therefore,  claim  to  be  peculiarly  "pro- 
lific" But  I  certainly,  in  addressing  you,  may  ask  the  privilege  of  a  veteran,  — 
moriturus  salutor.  And  as  such,  I  would  remind  you  that  you  are  yourselves 
now  publishing  on  agency  a  treatise  of  great  merit ;  a  treatise  which  may  here- 
after attract  from  competing  interests  a  curious  criticism.  Of  the  liability  to 
err  in  citation,  you  have  yourselves,  in  this  very  treatise,  as  I  have  already 
noticed,  given  a  signal  illustration  by  two  errors  in  the  parties  to  one  case.  If 
in  your  future  chapters  you  have  occasion  to  expand  your  text,  so  as  to  appeal 
to  the  various  distinct  systems  which  form  the  sources  of  the  jurisprudence  of 
the  United  States,  you  will  have  to  give  at  least  3,000  references  to  foreign 
standards.  In  making  these  references,  you  will  honestly  endeavor  to  assign 
to  each  authority  its  credit,  knowing  that  in  so  doing  you  will  not  only  be  acting 
rightfully,  but  will  be  enhancing  the  value  of  your  own  treatise.  But  such  is 
the  difficulty  of  entire  accuracy  that  you  will  have  reason  to  congratulate  your- 
selves, when  your  work  closes,  if  by  adverse  critics  the  only  charge  of  unfair- 
ness that  can  be  made  against  you  be  that  among  these  3,000  references  one 
has  been  dropped.  Truly  yours, 

Francis  Wharton. 
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BI-MONTHLY  DIGEST  OF  CASES   REPORTED   IN 
AMERICAN  LAW  PERIODICALS. 

PREPARED   BY  GEORGE  MILLS,  ESQ.,  OF   THE  ST.  LOUIS   BA&. 

[The  purpose  of  this  department  of  the  Review  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  be  obtained.  To  this  end,  a 
syllabus  of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the 
journal  where  the  case  is  reported.] 


NAJTE. 


ABBREVIATION. 


ADDBE88. 


PUBU8HBD.       PBICB. 


Albany  Law  Journal. 
American  Law  Record. 
American  Law  Register. 
American  Law  Review. 
Central  Law  Journal. 
Chicago  Legal  News. 
Internal  Revenue  Record. 
Legal  Intelligencer, 
Memphis  I^w  Journal. 
New  Jersey  Law  Journal. 
North- Western  Reporter. 
Pacific  Coast  Law  Journal. 
Reporter. 

Southern  Law  Journal  \ 
and  Reporter.  \ 

Texas  Law^  Journal. 
Virginia  Law  Journal. 
Wa«hington  Law  Reporter. 
Weekly  Jurist. 
Weekly  Notes  of  Cases. 
Western  Jurist. 
Wisconsin  Legal  News. 


Alb.  L.  J.  Albany,  N.  Y. 

Am.  L.  Rec.       Cincinnati,  O. 
Am.  L.  Reg.       Philadelphia,  Pa. 
Am.  L.  Rev.       Boston,  Mass. 
Cent.  L.  J.         St.  Louis,  Mo. 
Ch.  Leg.  N.        Chicago,  111. 
Int.  Rev.  Rec.   Washington,  D.  C. 
Leg.  Int.  Philadelphia,  Pa. 

Memphis  L.  J.  Memphis,  Tenn. 
N.  J.  L.  J.  Newark,  N.  J. 

N.  W.  Rep.        .St.  Paul,  Minn. 
Pac.  Coast  L.  J.  San  Francisco,  Cal. 
Rep.  Cambridge,  Mass. 

South.  L.J.  AR.  Nashville. 

Texas  L.  J.  Tyler,  Texas. 

Va.  L.  J.  Richmond,  Va. 

Wash.  L.  Rep.  Washington,  D.  C. 

Week.  Jur.  Bloomlngton,  111. 

W.  N.  C.  Philadelphia,  Pa. 

West.  Jur.  Des  Moines,  Iowa. 

Wis.  Leg.  N.  Milwaukee,  Wis. 


Weekly. 
Monthly. 

15 

60 

Monthly. 

60 

Monthly. 

60 

Weekly. 

tf 

Weekly. 

10 

Weekly. 
Weekly. 
Monthly. 

S5 

Monthly. 

26 

Weekly. 

85 

Weekly. 

26 

Weekly. 

20 

Monthly. 

60 

Weekly. 
Monthly. 

60 

Weekly. 

10 

Weekly. 

15 

Weekly. 
Monthly. 

20 

60 

Weekly. 

10 

Accident  or  Surprise. —  New  triaL  —  Where  an  attorney  has  actual  though 
not  formal  notice  of  the  rendition  of  a  judgment  rendered  against  his  client, 
and  delays  application  for  a  new  trial  for  more  than  a  year,  he  cannot  com- 
plain of  havmg  been  prevented  from  havini;  a  fair  trial  by  reason  of  irregu- 
lar proceedings  of  the  court,  nor  of  accident  or  surprise  which  ordinary 
pruaence  could  not  guard  against.  —  Preston  v.  Eureka  etc.  Co.,  Sup.  Ct 
Cal.,  Pac.  Coast  L.  J.,  March  ti,  p.  62. 

Administration.  —  Rtsponaibility  of  sureties — Time  for  filing  suit  —  New 
bond  —  Statutes  of  Virginia.  —  Where  a  County  Court  appointed  B.  an 
administrator,  who  qualified  and  gave  bond,  and  at  the  same  term  revoked 
the  appointment  and  appointed  H.  C,  and  A.,  who  also  gave  bond,  and 
afterwards  gave  a  new  bond  with  other  sureties,  AeW,  that  during  the  same 
term  the  orders  of  the  court  remains  in  its  own  breast,  and  may  be  revoked, 
annulled,  or  amended  at  pleasure,  if  the  act  be  not  obtained  byYraud.  Held 
also^  that  the  sureties  of  K.  in  the  first  bond  are  not  responsible  for  the  devM- 
tavit  of  his  successors.  The  second  bond  given  by  R.,  C,  and  A.,  under  the 
statute,  relates  back  to  date  of  qualification  of  the  administrators,  and  binds 
the  obligees  from  that  time  as  eifectually  as  if  it  had  then  been  executed. 
By  the  execution  of  the  new  bond  the  sureties  in  the  former  bond  were  dis- 
chiirT^ed,  except  as  t«)  any  matter  which  suit  had  been  already  commenced. 
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Administration  —  Continued. 

As  to  every  such  matter,  the  new  bond,  without  any  express  provision  therein 
to  that  effect,  will  bind  the  obligors  therein  to  indemnify  the  sureties  in  the 
former  bond  against  all  loss  or  damage  in  consequence  of  executing  the 
former  bond.  —  Lin&^le  et  al.  c.  Cook's  Administrator,  Sup.  Ct  App.  Va,, 
VilL.  J.,  March,  p.^156. 

Application  of  payments  —  Confederate  bonds.  —  Where  a  debtor  owes 

▼iirious  debts  to  the  same  creditor,  and  makes  a  payment,  the  application  of 
the  pnyment  may  be  made  by  himself  at  the  time  he  makes  it;  and  if  he  fail 
then  to  make  it,*  the  application  may  be  made  by  the  creditor.  And  if  he 
fails  to  make  it,  the  court  before  which  the  transaction  comes  may  direct  it 
to  be  made  according  as  may  in  the  judgment  of  the  court  appear  to  be 
equitable  and  just  under  all  the  circumstances  of  the  case.  A  large  amount 
of  Confederate  States  treasury-notes  having  come  into  the  hands  of  the 
administrators,  and  they  being  unable,  by  reason  of  the  war,  to  distribute 
the  entire  fund  remaining  in  their  hands  after  the  payment  of  the  debts  of 
their  testator,  they  were  justified  in  investing  these  notes  in  Confederate 
bonds,  and  are  entitled  to  be  credited  for  the  same  in  their  administrative 
account  —  Ibid. 

Sale  of  part  of  estate  for  Confederate  money  —  Innocent  purchaser.  — 

If  a  personal  representative  acts  fairly  and  honestly  within  the  scope  of  his 
powers,  then  he  is  not  responsible  for  the  consequences  of  his  act,  even 
though  it  result  unexpectedly  to  the  loss  of  the  trust  subject,  or  any  part  of 
it  Though  such  personal  representative  act  unfairly  and  dishonestly  in 
making  a  sale,  which  fairly  and  honestly  made  would  be  within  the  scope  of 
his  power  and  duty,  a  bonA  fide  purchaser  for  value  from  him  would  have  a 
perfect  tiUe  agiunst  the  testator's  estate.  —  Ibid. 

Admixistbation  de  B0XI8  NoK.  — Appeal-bond  —  Non-resikent  beneficiary.  — 
An  appeal-bond  is  good  though  only  made  payable  to  a  county  judge  named 
therein  and  not  "to  his  successors  in  office,"  and  though  the  names  of  the 
sureties  did  not  appear  in  the  body  of  the  bond  or  the  principal  did  not  slen 
the  same.  Indebtedness  of  the  estate  is  not  a  necessary  prerequisite  to  the 
issue  of  letters.  The  principal  parties  in  interest,  the'  beneficiary  and  her 
trustee,  though  neither  be  resident  of  the  State,  and  though  the  trustee  be 
ap))ointed  by  the  courts  of  a  foreign  State,  can  successfully  resist  the  appli- 
cation for  letters  of  administration  de  bonis  non  by  a  stranger  in  interest  who 
is  a  resident  of  the  State  where  the  property  is  situated. — San  Roman  v. 
Watson  et  al..  Sup.  Ct  Texas,  Texas  L.  J.,  ^eb.  18,  p.  375. 

Admiealtt.  —  Mortgage  of  vessel  —  Acknowledgment.  —  The  act  requiring 
mortgages  of  vessels  to  be  acknowledged  was  only  for  the  purpose  of  authen- 
ticating it  for  record:  and  as  between  the  parties  and  as  against  persons 
having  actual  notice  thereof  such  a  mortgage  is  valid  without  acknowledg- 
ment or  record.  — Moore  v.  Simonds's  Admmistratrix,  U.  S.  Sup.  Ct. 

AoixT  AXD  Pbixcipal.  —  Lunocy  of  ^-incipal  stops  authority  of  agent  — 
yotiee.  — The  lunacy  of  a  principal,  if  so  great  as  to  render  him  incapable 
of  contracting  for  himself,  puts  an  end  to  authority  to  contract  for  him ;  but 
where  a  principal  holds  out  an  agent  as  having  authority  to  contract  for  him, 
and  afterwards  becomes  lunatic,  he  is  liable  on  contracts  made  by  such  agent, 
after  lunac3',  with  any -person  to  whom  the  authority  was  held  out  and  who 
had  no  notice  of  the*  lunacy.  —  Drew  v.  Nunn,  Eng.  High  Ct  Justice,  Am. 
L.  Rec..  March,  p.  98. 

AiOEirDiCKNTS.  —  Appeal  from  justice  allowable  with  great  liberality.  —  An 
action  was  bniugnt  before  a  justice  to  recover  possession  of  two  horses  levied 
upon  under  execution  against  the  plaintiff,  claiming  that  said  property  was 
exempt  from  execution,  as  they  constituted  the  only  team  with  which  the 
plaintiff,  as  a  farmer,  habitually  earned  his  living.  Upon  the  trial  in  the 
Circuit  Court  to  which  the  case  had  been  appealed,  the  plaintiff  offered  to 
show  that  he  was  a  married  man,  which  was  rejected  because  no  such  allega- 
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Amendments  —  Continued. 

tion  was  made  in  the  petition.  PlaintitT  obtained  leave  to  amend  his  peti> 
tion  by  adding  such  averment,  ffeld^  that  the  action  of  the  court  in  per- 
mitting the  amendment  was  right;  that  amendments  of  pleadings  in  cases 
on  appeal  from  juUices  are  allowable,  the  intent  of  the  statute  being  to 
secure  justice  by  a  trial  of  the  appeal  upon  the  very  merits  of  the  case; 
errors  and  insufficiencies  of  pleaaine:  cannot  stand  in  the  wa}'.  —  Clow  v. 
Murphy,  Sup.  Ct  Iowa,  West  Jur.,  Feb.,  p.  68. 

Appeal.  —  Clerk  of  court.  —  After  an  appeal  to  the  Supreme  Court  has  been 
taken  and  completed,  the  action  is  removed  from  the  court  below  except  as 
to  matters  not  affected  by  the  appeal,  and  that  court  has  no  longer  any 
power  or  control  over  the  action.  For  all  purposes  connected  with  its 
appellate  jurisdiction  the  Supreme  Court  hjis  the  same  power  over  the 
clerk  of  the  court  below  as  it  has  over  its  own  clerk.  It  is  the  duty  of  a 
clerk  of  a  court  to  certify  to  the  correctness  of  documents  in  the  transcript, 
but  he  cannot  determine  what  constitutes  a  transcript  —  The  People  p.  Cen- 
ter et  al.,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  March  6,  p.  40. 

— —  Demurrer — Erroneous  instruction  —  Pleading.  —  Even  if  the  first  count 
in  the  declaration  is  defective,  and  the  Circuit  CJourt  erred  in  refusing  leave 
to  the  defendant  to  demur,  still,  if  the  appellate  court  sees  that  the  defend- 
ant was  not  and  could  not  be,  prejudiced  bv  this  ruling,  it  will  not  be 
ground  for  reversing  the  judgment  Nor  wilf  an  appellate  court  reverse  a 
judgment  for  an  erroneous  instruction,  if  it  can  clearly  see  that  the  losing 
party  could  not  have  been  prejudiced  by  it  See  Kincheloe  v.  Grace  well,  11 
Gratt  609.  And  the  converse  of  this  proposition  is  equallv  true.  —  Binns  v. 
Waddill,  Sup.  Ct  App.  Va.,  Va.  L.  J.,  March,  p.  184. 

Partnership  property. — The  authority  of  each  partner  to  dispose  of  the 

)  partnership  property  extends  only  to  the  business  and  transactions  of  the 
partnership,  and  any  disposition  of  the  property  beyond  such  purposes, 
without  the  consent  of  the  copartner,  is  an  excess  of  authority.  And  one 
partner  cannot  sell  or  pledge  the  partnership  property  in  payment  of  his 
individual  debts,  without  the  consent  of  his  copartner ;  and  th*e  title  is  not 
divested  by  such  pledge  or  sale  in  favor  of  a  separate  creditor,  even  though 
the  latter  may  not  know  it  was  partnership  property.  —  Ibid. 

Attachment. — Bond — Assignee  of  iudgment. — An  attachment  was  issued 
and  levied  on  certain  property,  and  a  statutory  bond  given  the  sheriflf  by 
defendant  to  retain  possession.  Judgment  was  subsequently  entered,  an^ 
afterwards  assigned  by  an  instrument  that  did  not  mention  the  bond.  Held, 
that  the  mere  assignment  of  the  judgment  did  not  authorize  the  assignee 
thereof  to  maintain  an  action  upon  the  bond  in  his  own  name. — Forrest  v. 
-O'Donnell,  Sup.  Ct  Mich.,  N.  W.  Rep.,  Feb.  7. 

Attachment.  —  Sufficiency  of  affidavit, — The  aflSdavit  for  attachment  must 
state  positively  that  the  debt  is  not  secured  by  any  mortgage  or  lien;  or  if  it 
has  been  so  secured,  and  the  security  has  become  valueless  without  any  act 
of  the  plaintiff,  it  must  state  that  fact  positively.  Stating  both  facts  in  the 
alternative  is  a  statement  of  neither,  and  renders  the  affidavit  insufficient  — 
Wilkie  V.  Cohn,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  March  6,  p.  33. 

Attorney.  —  Negligence  —  False  certificate  of  title  to  real  estate  —  No 
privity  between  attorney  and  immediate  sufferer.  —  A.,  a  pretended  owner  of 
real  estate,  employs  an  attorney  to  examine  and  make  certificate  of  title  to 
certain  real  estate.  B.  makes  the  examination,  and  certifies,  without  any 
apparent  collusion  or  fraud,  that  the  unencumbered  fee  is  in  A.,  who,  through 
the  intermediation  of  a  broker,  obtains  a  loan  from  C.  It  turns  out  that  A. 
had,  prior  to  the  making  of  the  certificate  by  B.,  conveyed  his  estate  to 
another  party.  C.  then  sues  B.  for  the  loss  sustained,  on  the  ground  that  he 
was  induced  to  make  the  loan  through  B.'s  certificate.  Held,  that  there  being  no 
privity  between  C.  and  B.,  C.  cannot  recover.  An  attorney,  in  such  a  case,  ia 
not  liable  to  the  immedinte  sufferer  for  negligence  in  examining  title,  because 
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the  sufferer  did  not  employ  the  defendant,  and  the  case  shows  that  the 
service  was  performed  for  a  third  person  without  knowledge  that  the  certifi- 
ciite  was  to  be  used  to  procure  a  loan  from  the  injured  party.  —  National 
Savings-Bank  v.  Ward,  U.  S.  Sup.  Ct,  Cent.  L.  J.,  Feb.  18,  p.  130;  Va.  L. 
J.,  March,  p.  144;  Alb.  L.  J.,  Murch  13,  p.  206;  Rep.,  Feb.  26,  p.  225. 

Bail.  —  SheriJTs  duty  on  execution.  —  A  sheriff  having  an  execution  against  the 
body  of  a  debtor  is,  at  most,  only  bound  to  the  exercise  of  proper  diligence 
and  effort  to  find  such  debtor  in  the  county,  before  proceeding  against  his 
bail  may  be  taken ;  he  is  not  bound  to  make  inquiries  of  the  bail  as  to  the 
whereabouts  of  such  debtor.  —  Koch  v.  Coots.  Sup.  Ct  Mich.,  N.  W.  Rep., 
March  6,  p.  106. 

Bailks.  —  SUeping-car  company — Care  of  poMenger's  property — Sleeping^ 
car  companies  are  neither  common  carriers  nor  innkeepers,  but  they  are 
boand,  like  other  bailees,  to  use  ordinary  care,  which  must  be  in  proportion 
to  the  danger,  and  conse<^uently  ereater  in  the  night,  while  the  passenger  is 
asleep,  than  in  the  daytime. — Diehl  o.  Woodruff  Car  Co.,  Marion  (Ind.) 
Superior  Ct.  Alb.  L.  J.,  Jan.  31,  p.  90. 

Same.  —  The  fact  that  articles  or  money,  lost  or  stolen  from  the  passenger, 

were  carried  by  him  about  his  person,  or  under  his  personal  supervision,  does 
not  exonerate  the  sleeping-car  company  from  the  duty  to  use  ordinary  care 
in  respect  to  them ;  but  tne  right  of  recovery  is  limited  to  such  articles  as  it 
b  usual  and  proper  for  a  traveller  to  carry  about  his  person,  and  to  such  a 
reasonable  amount  of  money  as  it  may  be  proper  for  him  to  carry  for  his 
travelling  expenses.  —  Ibid. 

Bakkiko.  — Authority  of  officers  —  Aceownte  stated.  —  Orders  and  instructions 
given  by  bank  officers  who  were  away  from  the  place  of  business  of  the  bank 
are  bindine  upon  the  bank,  if  within  the  general  scope  and  authority  of  such 
officers.  In  the  absence  of  fraud  or  mistake,  accounts  of  transactions  ren- 
dered between  banks,  and  which  are  accepted,  are  binding  and  conclusive 
upon  the  respective  banks,  and  upon  receivers  of  the  banks.  —  Burton  v. 
Benley,  U.  S.  Cir.  Ct  North.  Dist  111.,  Rep.,  March  10,  p.  801. 

¥aUe  returns  —  Questions  of  fact  and  criminal  intent  for  jury  —  Infer- 

ence  of  intent.  —  A  statute,  called  the  Banking  Act,  required  a  statement 
of  the  affairs  of  banks  to  be  made  by  the  president  or  other  officer  to  the 
government  The  form  of  return  prescribed  certain  headings,  under  which 
tbe  liabilitiea  and  assets  should  be  classed  respectively.  The  defendant,  a 
bank  president  was  indicted  for  making  a  wilfully  false  and  deceptive  re- 
turn. The  falsity  of  the  return  consisted  in  the  improper  classification  of 
tbe  assets  and  liabilities.  Held,  that  the  (question  as  to  whether  the  items 
had  been  improperly  classified  was  a  question  of  fact  for  the  jury,  and  not 
one  of  law  for  the  court  On  an  indictment  against  a  bank  president  for 
making  a  false  return  of  the  affairs  of  the  bank,  the  lury  may  infer  a  crim- 
inal intent  on  his  part  from  all  the  circumstances  of  tne  case.  Direct  proof 
of  such  intent  is  not  required,  but  from  the  position  of  the  accused  and  the 
nature  of  the  transactions  themselves  the  inference  may  properly  arise  that 
be  was  aware  of  the  irregularities  charged.  —  Queen  v.  HincRs,  Quebec 
Q.  B..  Cent  L.  J.,  Feb.  13,  p.  127. 

Baskkuptcy. — Assets. — Where  a  bankrupt  held  a  seat  in  the  New  York 
Stock  Exchange,  such  seat  is  a  part  of  his  assets,  and  an  order  will  be  made 
requiring  him  to  execute  any  instrument  necessary  to  vest  the  title  to  the 
seat  in  such  person  as  the  assignee  may  procure  as  transferee.  —  In  re 
Ketchum,  U.  S.  Dist  Ct  South.  Dist.  N.  Y.,  Rep.,  March  10.  p.  805. 

Chattel  mortgage  —  Firm  property.  —  A  chattel  mortgage  executed  by  a 

firm  upon  firm  property  is  voia  under  the  New  York  statute,  as  against 
creditors,  subsequent  purchasers,  and  mortgagees  in  good  faith,  unless  filed 
in  tbe  city  or  town  where  the  individuaf  members  of  the  firm  severally 
reside.    But  such  a  mortgage,  though  void  as  to  creditors,  is  V|ilid  as  between 


Digitized  by 


Google 


126  DIGEST   OF    RECENT   CASES. 

Bankruptcy  —  Continued. 

the  mortcTfigeord  and  mortgagee.  Except  in  cases  of  attachment  within  a 
prescribed  time,  and  except  in  casea  where  the  disposition  of  property  by 
the  bankrupt  has  been  declared  fraudulent  and  void,  the  assignee  takes  the 
title  subject  to  all  equities,  liens,  or  encumbrances,  whether  created  by  action 
of  law  or  by  the  act  of  the  bankrupt,  which  existed  against  the  property  in 
the  hands  of  the  bankrupt  —  Stewart  c.  Piatt,  Assignee,  etc.,  XJ.  S.  Sup.  Ct, 
Ch.  Leg.  N.,  Feb.  28,  p.  201. 

Consignor  and  factor  —  Fiduciary  relations,  —  A  consignee  does  not 

occupy  a  fiduciary  relation  to  bis  consignor,  within  the  meaning  of  the  bank- 
ruptcy act  The  fraud  contemplated  by  this  act  is  some  positive  act  of 
intentional  wrong,  and  does  not  extend  to  a  breach  of  that  implied  confi- 
dence which  is  the  basis  of  all  commercial  relations.  A  narratio  charging 
the  defendant  with  a  failure  to  pay  over  a  balance  found  due  upon  an 
account  stated  is  not  sufficient  to  warrant  a  finding  of  fraud.  —  Scott  v.  Por- 
ter, Sup.  Ct  Pa.,  W.  N.  C,  March  4,  p.  153. 

Bastardy.  —  Non-residence  of  mother.  —  The  object  of  the  bastardy  statute 
is  to  provide  for  the  support  of  the  child  and  protect  the  public  against  its 
becoming  a  charge  upon  it»  and  is  not  applicable  to  a  case  where  a  child  is 
begotten  within  out  is  born  without  the  State,  and  the  mother  and  child 
are  non-residents  of  the  State. — Sutfin  v.  The  People,  Sup.  Ct  Mich.,  N. 
W.  Rep.,  Feb.  28. 

Bills  aVd  Notes. — Acceptance — Promise  to  accept  —  Authority  to  draw. — 
A  letter  written  within  a  reasonable  time,  either  before  or  after  a  bill  is 
drawn,  describing  the  bill  in  terms  not  to  be  mistaken,  and  promising  to 
accept  it,  is,  if  shown  to  one  who  takes  the  bill  on  the  credit  of  the  letter,  an 
acceptance  of  the  bill.  But  a  simple  authority  to  draw  for  a  sum  of  money 
is  not  such  an  acceptance,  as  there  is  no  specification  of  the  drafts.  An 
authority  to  draw  a  bill,  and  the  promise  to  accept,  enures  to  the  benefit  of 
any  bond  fide  holder  of  the  bill  wno  took  it  on  the  faith  of  the  promise,  and 
he  mav  sue  upon  a  breach  of  the  promise. — Franklin  Bank  v.  Lynde,  Ct 
App.  ?ild..  Rep.,  Feb.  18,  p.  211. 

Acceptance  by  agent  —  Liability.  —  The  acceptance  of  a  draft  of  a  pur- 
chasing agent  by  a  principal  will  bind  him,  though  he  has  given  the  bank 
discounting  the  draft  notice  that  he  will  not  pay  such  drafts  unless  the 
consignments  are  actually  in  shipment  even  when  there  has  been  no  ship- 
ment—First National  Bank  v.  Hall,  U.  S.  Sup.  Ct,  Rep.,  Feb.  4,  p.  129. 

Alabatna  statutes  —  Legislative  intent  —  Holder  for  value  —  Federal 

courts  —  National  bank —  Usuty.  —  Under  Alabama  statutes,  a  note  payable 
at  a  certain  place  designated  therein  i$  on  the  same  basis,  as  to  immunity  from 
set-off,  discount  or  equities,  as  if  payable  at  a  bank.  Intention  of  Legisla- 
ture, clearly  expressed  in  constitutional  enactment  should  not  be  defeated  by 
too  rigid  adherence  to  the  letter  of  the  statute.  Federal  courts  are  not 
bound  bv  decisions  of  State  courts  on  questions  of  commercial  law.  — Gates 
V.  Bank,*  Sup.  Ct  U.  S..  Rep.,  Jan.  22,  p.  97. 

Saine.  —  A  national  bank,  at  the  request  of  its  debtor,  gave  further  time, 

in  consideration  of  the  transfer  before  maturity  of  a  negotiable  note  as 
collateral  security,  and  in  consideration  also  of  the  payment  in  advance  of 
usurious  interest  for  the  period  of  extension.  The  note  was  so  indorsed  as 
to  make  the  bank  a  party  to  the  instrument,  responsible  for  its  due  presenta- 
tion and  for  due  notice  of  non-payment  The  consideration  was  in  part 
legal  and  in  part  vicious.  The  former  was  itself  sufficient  to  sustain  the 
contract  of  extension  and  transfer,  and  to  constitute  the  bank  a  holder  for 
value.  While  the  bank  was  subject  to  the  penalties  denounced  bv  law  for 
taking  usurious  interest  the  statute  under  which  it  was  organized  had  not 
declared  the  contract  of  indorsement  void.  No  such  penalty  being  pre- 
scribed, the  courts  could  not  superadd  it  —  Ibid. 
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BiLLB  AND  NoTKS  —  Ck>ntinued. 

Indoracr — DiBcharge  of —  iUomei/'fee.  —  When  the  holder  of  a  ne|pti- 

able  instrument  makes  an  early  blank  indorsement  payable  to  himself,  he 
does  not  thereby  discharge  subsequent  indorsers  from  their  liability  as  such. 
A  stipulation  by  the  roaKer  of  a  negotiable  instrument  for  the  payment  to 
the  holder  thereof  of  an  attorney-fee  in  case  the  same  is  not  paia  without 
action  is  a  yalid  promise,  and  passes  with  the  instrument  to  each  and  eyery 
holder  thereof;  and  each  subsequent  party  to  such  instrument  becomes 
thereby  responsible  in  like  manner  for  such  fee  to  each  and  every  subsequent 
holder  thereof.  —  Bank  v.  Ellis,  U.  8.  Cir.  Ct  Dist  Or.,  Ch.  Leg.  N.,  Feb.  21, 
p.  196. 

Illegal  consideration.  —  A.  sold  whiskey  to  B.,  receiyinf^  as  part  paynient  a 

promissory  note,  which  he  discounted  at  a  bank.  A.  did  not  haye  a  license 
to  sell  whiskey,  nor  were  the  barrels  marked  in  accordance  with  the  directions 
of  the  United  States  statutes.  In  a  suit  on  the  note  brought  by  the  bank 
■gainst  B.,  held,  that  as  the  statutes  did  not  prohibit  the  sale  of  whiskey,  but 
only  imposed  a  penalty  for  their  yiolation,  the  note  was  not  yoid.  —  Kahter 
v.^rst  National  Bank,  Sup.  Ct  Pa.,  W.  N.  C,  Feb.  26,  p.  189. 

Maket —  Trustee   and   henefieiary  —  Dissent   by    latter,  —  A  promissory 

note  signed  by  D.  P.  Sackelt,  president  Pacific  Wool-Growing  Company, 
Sackett  haying  a  personal  interest  in  the  loan,  is  not  the  note  of  the  cor- 
poration, but  the  individual  note  of  Sackett  A  trustee  or  agent  cannot  be 
permitted  to  deal  with  his  trust  adversely  to  the  interest  of  his  beneficiary. 
Where  a  loan  had  been  made  for  a  corporation  by  the  casting  vote  of  tne 
president,  he  being  interested,  and  subsequently,  after  he  had  resigned,  the 
ooard  of  trustees  voted  to  reconsider  and  repudiate  the  loan,  held,  that  the 
record  of  the  proceeding  was  admissible  to  show  the  corporation  did  not  con- 
sent —  Chamoerlin  r.  Pacific  Wool-Growing  Co.,  Sup.  Ct  Cal.,  Pac.  Coast 
L.  J.,  Feb.  28,  p.\2. 

Non-negotiable  instrument  —  Title,  —  A.  held  the  non-negotiable  note  of 

B.,  which  he  assigned  as  collateral  security  to  C,  the  assignment  being 
indorsed  on  the  back  of  the  note.  On  the  pretence  of  desiring  to  sell  the 
note  to  pay  the  debt  he  owed  C,  A.  ^ot  possession  of  the  note  and  sold  it  to 
D.,  and  D.'presented  it  to  B.,  who  paid  it  The  assignment  showing  the  title 
in  C.  was  uncancelled  at  the  time  of  sale  and  payment  Held,  that  the 
ownership  of  the  note  remained  in  C.  and  the  title  never  passed  from  A.  to 
D.  — Pier  V,  Bullis  et  al.,  Sup.  Ct  Wis..  Wis.  L.  N.,  Feb.  26,  p.  168;  N.  W. 
Kep.,  Feb.  21,  p.  108. 

Married  woman —  Contract,  —  Under  sect  167  of  the  Civil  Code  of  Cali- 
fornia, a  married  woman  had  no  power  to  execute  a  promissory  note  for  pay- 
ment of  money.  —  Butler  c.  Baber,  Sup.  Ct  Cal.,  Pac.  Coast  "L.  J.,  Feb.  28, 
p.  16. 

Payable  to  maker.  —  Sect  8102  of  the  Civil  Code  of  California  applies 

as  weil  where  the  instrument  is  payable  to  the  maker  and  a  third  person,  if 
indorsed  by  the  third  person,  as  where  it  is  made  payable  to  the  maker 
alone.  — Mjsin  t?.  Hilton,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Feb.  7,  p.  606. 

Possession  —  Consideration  —  Parties  —  Notice  —  Defences  —  Indorser, — 

The  mere  possession  of  a  negotiable  note  imports,  primA  facie,  that  the 
holder  acquired  it  bond  fide,  for  value,  and  in  the  usual  course  of  business. 
In<)uiry  into  the  consideration  of  negotiable  paper  can  only  be  made  between 
priviei  or  immediate  parties  thereto.  As  between  remote  parties,  a  con- 
sideration for  making  and  indorsing  such  paper  is  presumed.  Want  of  con- 
sideration may  be  shown  by  a  defendant  against  a  remote  party  to  negotiable 
paper,  if  the  "latter  took  the  paper  with  a  knowledge  tnat  it  was  open  to 
this  defence  against  an  intermediate  party.  A  party  to  negotiable  paper 
who  interposes  the  defence  of  want  of  consideration  must  show  how  and 
why  he  is  entitled  to  make  such  defence  as  against  the  plaintifiT.  An  in- 
dor»er*s  Cdntract  and  liability  is  separate  and  distinct  from  that  of  the 


Digitized  by 


Google 


128  DIGEST   OF   RECENT  CASES. 

Bills  akd  Notes — Continued. 

makerU ;  he  figpnees  that  the  instrument  will  be  paid  by  himself  if  not  paid 
by  the  maker,  and  a*  his  own  debt  and  not  as  that  of  another.  —  BaiuLo. 
ETllis.  U.  S.  Cir.  CL  Dist.  Or.,  Kep.,  Feb.  18,  p.  204. 

Preexisting  indebtedness  as  a  consideration.  —  A  preexisiine  indebted- 
ness of  the  indorser  to  the  indorsee  constitutes  a  valuable  considemtioD  for 
the  indorse*  ent  and  transfer  of  a  negotiable  instrument,  and  this  rule  was 
not  changed  hx  subd.  28  of  sect.  14.  Civil  Code,  as  originally  adopted.  That 
clause  was  repealed  by  the  amendments  of  1878-4. — Sackett  v.  Johnson, 
Pac.  Coast  L.  J.,  Feb.*7,  p.  604. 

Promissory  note  —  Consideration  —  Certifieate  of  fund*.  —  Where  a  per- 
son writes  upon  a  promissory  note  a  statement  that  there  are  funds  in  his 
hands  for  the  payment  of  the  note,  though  the  circumstances  existing  at  the 
time  may  be  shown  in  a  suit  between  the  parties  to  the  note,  yet  if  it  appears 
that  pniperty  was  surrendered  when  the  note  was  taken,  the  person  so 
acknowledging  that  he  has  funds  in  his  hands  will  be  held  liable  tor  the 
amount  of  the  note.  —  Kevstone  Bridge  Co.  c.  Britton,  U.  S.  Cir.  CL  South. 
Dist  N.  Y.,  Rep.,  Feb.  18;  p.  202. 

Sunday  —  Presumption.  —  A  note  made  on  Sunday  is  not  for  that  reason 

void  at  common  law.  It  will  not  be  presumed,  in  the  absence  of  evidence, 
that  the  legislation  in  other  States  as  to  Sunday  is  the  SHme  as  that  of  this 
State.  Wheie  a  note  was  made  in  the  State  of  New  York  on  Sunday,  held, 
that  in  the  absence  of  a  showing  as  to  what  the  statute  of  that  State  was,  it 
would  not  be  treated  as  void  for  that  reason.  —  O'Rourke  v.  O'Rourke,  Sup. 
Ct.  Mich.,  N.  W.  Rep.,  March  6,  p.  108. 

Bonds  in  Aid  ok  Railroads.  —  Assignment  of  franchise  —  Notice  of  injunc- 
tion as  to  holders  of  bonds  not  parties  to  suit.  —  The  fact  that  the  order  for 
the  subscription  under  whicr>  the  bonds  in  question  were  issued  was  not 
made  until  after  the  assignment  by  the  T.  &  N.  Rtiilway  Companv  of  a  por- 
tion of  its  franchises  to  the  M.,  K.  &  T.  Railway  Company,  does  not  make  the 
subscription  invalid,  or  take  the  case  out  of  the  rule  announced  by  this 
court  in  County  of  Henry  v.  Nicolay,  95  U.  S.  619.  The  issue  of  the  bonds, 
pending  and  in  violation'of  an  injunction  of  the  Circuit  Court,  is  not  notice 
to  holders  of  bonds  not  parties  to  the  injunction  suit,  of  objections  to  the 
regularity  and  validity  of  the  bonds.  —  Cass  County  v.  Gillett,  U.  S.  Sup. 
CL.  Ch.  Leg.  N.,  March  6,  p.  209. 

Duty  of  officers  to  issue  —  Laches — Contract.  —  The  court  is  unable  to 

say  from  the  record  that  the  dela^"  of  the  relator  in  commencing  this  pro- 
ceeding has  in  any  manner  prejudiced  the  defendant  town,  and  such  delay  is 
not  of  iUelf  sufficient  ground  for  denying  the  relief  soughL  Mandamus  is 
the  proper  remedy  to  compel  town  officers  to  execute  and  deliver  bonds 
votea  to  H  railroad  company.  It  is  not  a  matter  of  discretion,  under  chap.  98, 
Laws  18(>7,  with  the  defenilant  officers  of  the  town  whether  they  will  issue 
the  bonds  and  make  the  subscription  in  pursuance  of  the  vote  of  the  town. 
The  fact  that  the  proposition  of  the  relator  which  was  accepted  by  the  town 
of  Mukwa  required  tne  interest  coupons  to  be  paid  at  a  bank  in  the  citv  of 
New  York  do«*s  not  invalidate  the  contract.  — The  State  ex  rel.  v.  Jennings 
et  al.,  Sup.  CL  Wis.,  Wis.  Leg.  N.,  March  11,  p.  181. 

Breach  of  Promise.  —  Illicit  inter^course  —  Immoral  consideration.  — Where 
a  female  is  solicited  to  presently*  yield  her  person  in  consideration  of  a 
promise  of  a  subsequent  marriage,  and  does  so,  the  contract  is  not  one  upon 
which  she  is  entitled  to  damages  upon  its  breach.  It  is  not  a  case  of  seouc- 
tion  after  mutual  promises  of  marriage  have  been  given  between  the  parties. 
Such  a  contract  is  one  for  illicit  cohabitation,  and,  being  tainted  with  im- 
morality, is  void.  —  Hanks  v.  Nsglee,  Sup.  CL  Cal.,  Rep.,  Feb.  26,  p.  23fi. 
See  also  Boingneres  v.  Boulon,  Pac.  Coast  L.  J.,  Feb.  14,  p.  628. 

Capias.  —  Bail  —  Strict  construction.  — The  provisions  in  regard  to  the  com- 
mencement of  suits  by  capias  are  statutory,  and  must  be  strictly  complied 
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Cafzas — Continued. 

with.  Sufficiencv  of  affidnvit  for  bail  in  this  case  considered.  Where  there 
bad  been  long  delays  in  the  prosecution  of  a  suit  commenced  by  capias,  and 
the  amended  declnration  upon  which  judgment  was  recovered  stated  a  cause 
of  action  materially  variant  fVom  that  stated  in  the  affidavit,  held,  that  the 
bail  were  properly  held  discharged. — Fish  v.  Barbour,  Sup.  Ct  Mich.,  N. 
W.  Kep.,  Feb.  28. 

CASftntR.  — Bill  of  lading  —  Acceptance  of  contract  —  Loss  by  act  of  mob.  — 
The  delivery  of  a  bill  of  lading  by  the  carrier  and  its  acceptance  by  the 
shipper  at  the  time  of  the  delivery  of  the  goods  constitutes  a  contract 
between  the  parties  with  the  conditions  contained  in  the  bill  of  lading.  A 
carrier  is  not  liable  for  ^oods  destroyed  by  fire  by  n  mob,  where  the  bill 
of  lading  contained  a  condition  relieving  the  carrierYrom  liability  for  loss  by 
fire  unless  occurring  through  the  negligence  or  default  of  the  agents  of  the 
carrier.  —  Wertheimer  v.  Pennsylvania  R.  Co.,  U.  8.  Sup.  Ct,  Rep.,  Feb. 
25,  p.  234. 

Liability  limited.  —  Independent  of  State  statute  forbidding  carrier  to 

limit  its  liability,  the  liability  will  be  limited  where  information  as  to  value 
of  oommoditv  transported  was  asked  by  the  carrier  and  withheld.  —  Mather 
V.  American  "Express  Co.,  U.  S.  Cir.  Ct  North.  Dist  111.,  Ch.  Leg.  N.,  March 
6.  p.  210. 

— -  Same  —  Mob^  violence  —  Strike,  —  A  bill  of  lading  contained  an  exemp- 
tion of  the  carrier  from  liability  for  loss  "  by  fire  or  other  casualty  while  in 
transit  or  while  in  places  of  transshipment:  the  cars  containing  'the  plain- 
tiff's goods  arrived  in  a  depot  yard  of  the  defendant  on  their  way  to  their 
ultimate  destination  and  were*  there  delayed  on  account  of  a  strike  of  the 
defendant's  employees,  caused  by  a  refusal  of  the  defendant  to  raise  their 
wages;  while  there  the  said  goods  were  destroyed  by  tire  by  a  mob  which 
had  defeated  the  force  raised  bv  the  civil  authorities,  to  whom  the  defendant 
had  appealed  for  protection.  Itleld,  that  the  cause  of  destruction  was  within 
the  exception  of  the  bill  of  lading,  and  that  the  defendant  had  not  been 
guilty  of  any  negligence  whereby  the  efficiency  of  the  exception  was  im- 

Eired.  —  Hall  ».  Pennsylvania  R.  Co.,  U.  S.  Cir.  Ct  East  Dist  Fa.,  Rep., 
irch  10,  p.  306. 

Family  portrait  —  Measure  of  damages  —  Evidence.  —  In    an    action 

ai^inst  a  railroad  company  for  the  loss  of  a  case  containing  ii  portrait  of  the 

1>laintiff's  father  which  was  delivered  to  it  for  transportation,  statements  and 
etters  of  the  defendant's  freight-agent  made  after  the  loss  and  in  relation 
thereto  are  admissible  and  competent  A  portrait  is  not  an  **  article  of 
great  intrinsic  or  representative  value"  within  the  meaning  of  a  freight 
omtract  requiring  a  representation  of  the  value  and  a  special  agreement  "for 
the  transportation  thereof.  The  true  measure  of  damages  for  the  loss  of  a 
&mily  portrait  having  no  market  value  is  it«  actual  value  to  its  ownc^r,  and 
his  testimony  that  he  had  no  other  portrait  of  the  same  person  would  bear 
upon  the  question  o\'  its  actual  value  to  him  and  would  be  competent  — 
Green  v.  Boston  and  Lowell  R.  Co.,  Sup.  Ct  Mass.,  Rep.,  March  8. 

Passenger  —  Baggage  —  Merchandise  —  Lost.  —  The  contract  of  a  railroad 

corporation  with  a  passenger  by  the  sale  of  a  passenger  ticket  as  relating  to 
baggage  to  be  earned  thereunder,  includes  only  personal  baggage.  If  the 
passenger  puts  merchandise  in  his  baggage  he  cannot  recover  for  its  loss, 
unless  a  distinct  contract  to  carr^-  it  is  shown.  A  baggage- master  of  a  rail- 
road corporation  cannot  bind  it  to  pay  for  lost  merchandise  put  in  the 
baggage  of  a  passenger,  by  receiving  it  merely  under  some  personal  knowl- 
edge or  supposition  that  the  packages  contained  merchandise.  —  Blumantle 
e.  Fitchburg  R.  Co.,  Sup.  Jua  Ct  Mass.,  Rep.,  March  10,  p.  314. 

Passenger  —  Duty  to  furnish  safe  accommodations.  —  A  railroad  com- 
pany is  not  bound  under  all  circumstances  to  furnish  sufficient  seats  for  all 
passengers  who  apply  for  transportation.    This  would  sometimes  involve 
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Gabbder  —  Continued. 

performance  of  impossibilities.  Where  extraordinary  and  unforeseen  num- 
Ders  apply  for  transportation,  the  carrier  is  only  bound  to  such  reasonable 
dilieence  as  will  meet  the  circumstances  of  each  particular  case.  There  is 
wi(ie  difference  between  responsibility  of  freight  and  passenger  carriers. 
The  law  holds  the  latter  to  a  high  deo^ree  of  care  and  diligence,  and  without 
failure  in  this  there  is  no  liability  for  injuries  to  passen^^rs.  Passengers 
are  bound  to  exercise  ordinary  care  and  diligence  in  guarcling  against  dan- 
ger. —  Chicago  and  North-Western  R.  Co.  v.  Carroll,  App.  Ct,  1st  Dist.  III., 
Ch.  Leg.  N.,  Feb.  28,  p.  208. 

Passenger  —  Limitation  of  liability  on  connecting   lines  by  conditions 

pt'inted  on  ticket.  —  Defendant,  a  railway  company,  issued  to  plaintiff  a 
ticket  from  London  to  Paris  and  back,  including  the  journey  in  France, 
which  was  over  a  French  company's  line.  The  ticket  was  in  the  form  of  a 
book,  on  the  outside  of  which  was  printed  "South-Eastern  Railway.  Cheap 
Return  Ticket  London  to  Paris  and  back,'*  and  a  notice  as  to  the  time  for 
which  the  ticket  would  be  available.  Inside  were  about  ten  pages,  six  of 
which  were  coupons  to  be  detached  from  the  book  and  delivered  up  at  dif- 
ferent stages  of  the  journey.  On  the  first  page,  also  inside,  was  a  condition 
relieving  defendant  from  'liability  for  injuries  sustained  by  the  passenger 
except  on  its  own  line.  Plaintiti  sustained  injuries  on  the  French  railway 
by  the  negligence  of  the  French  company.  The  jury  found  that  defendant 
had  not  done  what  was  reasonably  sufficient  to  give  plaintiff  notice  of  the 
condition  as  to  liability.  Heldy  that  the  plaintiff  was  bound  by  the  condi- 
tion, and  that  the  defendant  was  not  liable.  —  Burke  v.  South-Eastern  R. 
Co.,  Eng.  High  Ct  C.  P.,  Alb.  L.  J.,  Feb.  21,  p.  150. 

Public  enemy  —  Riots — Insurer, — Though  rioters  and  insurrectionists 

are  not  the  public  enemy,  and  their  acts  are  no  excuse  to  the  carrier,  yet,  as 
the  liability  as  insurer  does  not  attach  until  the  goods  are  received  by  the 
carrier  for  transportation,  he  is  not  liable  for  delay  in  receiving  and  carrying 
the  goods,  and  unexpected  overwhelming  riot  and  violence  will  excuse 
delay  necessarily  caused  thereby.  The  fact  that  the  riot  is  caused  by  reduc- 
tion of  pay  ot  carrier's  employees  will  not  prevent  it  being  sufficient 
excuse.  —  E^itt«burg,  Cincinnati,  and  St  Louis  R.  Co.  v.  Hallowell,  Sup.  Ct 
Ind.,  Am.  L.  Reg.,  Feb.,  p.  118. 

Certiorari.  — Jurisdiction.  — 1.  On  certiorari  from  a  justice  of  the  peace,  the 
case  must  be  determined  by  the  record  as  returned  to  the  Circuit  Cburt.  By 
the  return,  and  that  alone,  the  judgment  must  stand  or  fall.  2.  On  certio- 
rari  to  bring  up  the  judgment  of  a  justice  of  the  peace,  the  court  does  not  try 
the  merits.^  The  sole  inquiry  is,  Had  the  justice  jurisdiction  to  render 
judgment?  And  the  judgment  should  either  be  one  of  affirmance  or  rever- 
sal. —  Healy  v.  Noeland,  Sup.  Ct  Wis.,  Wis.  L.  N.,  March  4,  p.  172. 

Chattel  Mortgage.  —  Parol  evidence  —  Imperfect  description.  —  When  per- 
sonal property  is  imperfectly  described  in  a  mortgage,  parol  evidence  is 

•  admissible  to  ascertam  what  property  was  intended  to  be  covered  by  the 
mortgage.  —  Harris  r.  Kennedy,  Sup.  Ct  Wis.,  Wis.  L.  N.,  March  11, 
p.  182. 

Uncertainty.  —  A  chattel  mortgage  described  the  property  mortgaged  as 

"  the  entire  stock  in  trade  and  fixtures  of  the  said  William  Wetpel,  consist- 
ing of  clocks,  watches,  chains,  show-oises,  jewelry,  and  all  goods  included  in 
his  stock,  tools,  and  material,  excepting  one  safe,  one  regulator,  one  astro- 
nomical clock,  two  musical  clocks,  and  stock  in  trade  to  the  amount  of  two 
hundred  dollars."  Held,  void  for  uncertainty. — Fowler  v.  Hunt,  Sup.  Ct 
Wis.,  N.  W.  Rep.,  Feb.  28. 

Constables.  —  Peace  officers  —  Criminal  warrants.  —  Constables  are.  under 
the  Constitution  and  laws  of  Michigan,  common-law  peace-officers,  with  their 
duties  in  some  respects  changed  and  enlarged  by  statute.  A  constable  of  the 
city  of  Detroit  has  power  to  execute  the  criminal  process  of  a  justice  of  the 
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peace  of  sueb  eify  for  offences  committed  in  the  county  of  Wayne  and  out- 
side of  the  city,  and  h-  eniitled  to  compensation  from"  the  county  for  such 
services.  His  powers  tire  nofc  aiipersedea  b^  those  of  the  police.  Sects.  18, 
35,  86,  and  88  of  the  Police  Act  of  Detroit  construed.  —  Allor  v.  Board  of 
Administrators,  Sup.  CL  Mich.,  N.  W.  Kepw,  Feb.  28. 

CoxsTiTUTioifAL  Law.  —  AcHon  against  officer  Uoyimg  under  execution. — 
The  Code  of  Iowa  (sect  805S)  provides  that  the  claimant  or  purchaser  of 
any  property,  for  the  seizure  or  sale  of  which  an  indemnifying;  bond  has  been 
ta^en  and  retained  by  the  officer,  shall  be  barred  of  any  fiction  tigainst  the 
officer  levyins  on  the  ppojjert^y,  if  the  surety  in  the  bond  was  good  when  it 
was  taken.  Held,  unconstitutional  so  far  »is  it  declares  that  the  owner  can- 
not maintain  an  action  for  the  recovery  of  the  specific  property  against  an 
officer  who  h&s  levied  thereon  under  an  execution  against  another.  —  Towle 
V.  Mann,  Sup.  CU  Iowa,  Cent.  L.  J.,  Feb.  18,  p.  126. 

Chancery  courts  —  Increased  jurisdiction.  — The  act  of  the  Legislature  of 

March  23,  1877,  conferring  jurisdiction  on  the  chancery  courts  ot  "all  civil 
causes  of  action  now  triable  in  the  Circuit  Court,  except  for  injuries  to  per- 
son, property,  or  character,  involving  unlitigated  damages,"  is  constitu- 
tional.— Jackson  r.  Nimmo,  Sup.  Ct.  Tenn.,  South.  L.  J.,  Feb.,  p.  185. 

Fourteenth    Amendment — Trial   by  jury — Removal  of  cause.  —  The 

statuie  of  West  Virginia  which  denies  to  colored  citizens  the  right  and 
privilege  of  participating  in  the  administration  of  the  law,  as  jurors,  be- 
cause of  their  color,  though  Qualified  in  all  other  respects,  is  a  discrimina- 
tion against  that  race  forbidaen  by  the  Fourteenth  Amendment  It  is  a 
denial  of  the  equal  protection  of  the  laws  to  the  race  thus  excluded,  and  is 
uncon«ititutional,  since  the  constitution  of  juries  is  a  very  essential  part  of 
the  protection  which  the  trial  by  jury  is  intended  to  secure.  Sect.  641  of  the 
Revised  Statutes,  which  declares  that  "when  any  civil  suitor  criminal  prose- 
cution is  commenced  in  any  State  court,  for  any  cause  whatsoever,  against 
any  person  who  is  denied  or  cannot  enforce  in  the  judicial  tribunals  of  the 
State,  or  in  the  part  of  the  State  where  such  suit  or  prosecution  is  pend- 
ing, any  right  secured  to  him  by  any  law  providing  for  the  equal  civil  rights 
of  citizens  of  the  United  States,  *  *  *  such  suit  or  prosecution  may, 
upcm  the  petition  of  such  defendant,  filed  in  said  State  court  at  any  time 
before  the  trial  or  final  hearing  of  the  cause,  stating  the  facts,  and  verified  by 
oath,  be  removed  for  trial  into  the  next  Circuit  Court  to  be  held  in  the 
district  where  it  is  pending,"  is  constitutional. — Strander  v.  The  State,  U.  S. 
Sup.  Ct,  Cent  L.  J.,  March  19,  p.  226. 

S€mu.  —  The  prohibitions  of  the  Fourteenth  Amendment  have  reference 

to  State  action  exclusively,  and  not  to  any  action  of  private  individuals. 
Sect  641  of  the  Revised  Statutes  was  also  intended  for  their  protection 
asrainst  State  action,  and  against  that  alone.  The  Constitution  and  laws  of 
Vir^nia  do  not  exclude  colored  citizens  from  service  on  juries.  The  defend- 
ant in  this  case  moved  in  the  State  court  that  the  venire  be  so  modified  that 
one-third  or  some  portion  of  the  jury  should  be  composed  of  his  own  race. 
Held^  that  the  denial  of  that  motion  was  not  a  denial  of  a  right  secured  to 
him  by  any  law  providing  for  the  equal  civil  rights  of  citizens  of  the  United 
States^  or  by  any  statute,  or  by  the  FourteenthAmendment.  A  mixed  jury 
in  a  particular  case  is  not  essential  to  the  equal  protection  of  the  laws.  It  is 
a  rignt  to  which  any  colored  man  is  entitled,  that  in  the  selection  of  jurors 
to  pass  upon  his  life,  liberty,  or  property,  there  shall  be  no  exclusion  of  his 
race,  and  no  discrimination  against  them  oecause  of  his  color.  But  that  is  a 
different  thing  from  that  which  was  claimed  as  of  right  and  denied  in 
the  State  court,  viz.,  a  right  to  have  the  jury  composed  in  part  of  colored 
men.  A  mandamus  does  not  lie  to  control  judicial  discretion,  except  when 
that  discretion  has  been  abused.  But  it  may  be  used  as  a  remedy  where  the 
case  is  outside  of  that  discretion,  and  outside  the  iurisdiction  of  the  court  or 
officer  to  which  or  to  whom  the  writ  is  directed.  One  of  its  peculiar  and  more 
common  uses  is  to  restrain  inferior  courts  and  keep  them  within  their  lawful 
bounds. — Be  Commonwealth  v,  Virginia,  Cent  L.  J.,  March  19,  p.  229. 
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^—Improvement  of  streets.  —  The  language  of  sect.  19  of  Art*  XI.,  rela- 
tive to  work  in  the  improvement  of  streets  within  cities,  is  both  mandatory 
and  prohibitory  in  its  character.  It  does  not  require  legislation  to  enforce 
it,  but  its  terms  operate  a  repeal  of  the  street  law  of  April  1,  1872.  —  Sup. 
Ct.  Cal.,  Pac.  Coast  L.  J.,  March  6,  p.  41. 

Medical  lieeruee.  —  The  act  of  April  8,  1876,  *•  to  regulate  the  practise  of 

medicine,"  as  amended  in  1878,  conterring  the  exclusive  power  to  appoint 
boards  of  examiners  upon  three  medical  societies  ther<*in  designated,  is  not 
repugnant  to  that  section  of  the  old  Constitution  which  provides  that  **  cor- 
porations may  be  formed  under  general  laws,  but  shall  not  be  created  by 
special  act"  —  Ex  parte  Fraser,  SSup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Feb.  7,  p. 
4d7;  Ch.  Leg.  N.,  Feb.  21,  p.  196. 

Taxing  power. — A  State  is  not  prohibited  by  the  Federal  Constitution 

from  taxing,  in  the  hands  of  one  of  its  resident  citizens,  a  debt  due  that  citi- 
zen by  a  resident  of  another  State,  such  debt  being  evidenced  by  the  bond 
of  the  debtor,  and  the  payment  of  the  bond  secured  bv  deed  of  trust  of  real 
estate  situate  in  the  State  where  the  debtor  resides.  — iLirtland  p.  Hotchkiss, 
U.  S.  Sup.  Ct,  Am.  L.  Reg.,  Feb.,  p.  107. 

Tetxation  of  commercial  travellere.  —  A  State  statute  which  imposes  a 

license  tax  upon  ail  travelling  merchants,  agents,  etc.,  who  travel  in  the 
State  and  sell,  or  offer  to  sell,  goods  by  sample  or  otherwise,  to  be  delivered 
at  a  future  time,  without  any  discrimination  against  the  goods  or  products  of 
other  States,  does  not  violate  the  provisions  of  the  Constitution  of  the 
United  States  forbidding  the  levying  of  imposts,  or  duties  on  imports',  or 
conferrinir  upon  Congress  the  power  to  regulate  commerce  between  the 
States,  wkh  respect  to  goods  sold  by  such  travelling  agents  or  drummers,  for 
their  employers  doing  business  in  another  SUUc,  to  be  shipped  at  a  future 
day  to  the  purchaser.  — In  re  Kudolph,  U.  S.  Cir.  Ct.  Dist  of  Nev.,  Cent  L. 
J.,' March  19,  p.  224. 

Contract.  —  As  to  right  of  stranger  to  contract  enforcing  it,  see  Irish  L. 
T.,  Feb.  21,  p.  91. 

Breach.  —  If  one  voluntarily  puts  it  out  of  his  power  to  do  what  he  agreed, 

he  breaks  his  contract  and  is  immediately  liable  to  be  sued  therefor  without 
demand,  even  though  the  time  specified  for  performance  has  not  expired.  — 
Wolf  V,  Mar:ih,  Sup.  Ct  Cal.,  Puc.  Coast  L.  J.,  March  6,  p.  47. 

Parol  testimony  to  vary — Principal  and  agent.  —  When,  in  an  action 
upon  a  written  contract,  the  positive  averments  of  the  affidavit  of  defence, 
considered  with  reference  to  the  written  contract,  show  that  an  oral  agree- 
ment induced  the  signing  of  the  writing,  the  affidavit  (if  the  defence  so  set 
up  be  otherwise  substantial)  is  sufficient.  Where  a  party  seeks  the  benefit 
of  a  contract  made  by  his  agent  he  is  bound  by  the  declarations  of  the  agent 
made  at  the  time  «»f  the  execution  of  the  contract  though  the  latter  exceeded 
his  authority.  —  Kcough  0.  Leslie,  Sup.  Ct  Pa.,  W.  N.  C,  March  11,  p.  107. 

Part  performance  —  Measure  of  damages  —  Assumpsit.  —  Where  there 

is  but  a  part  performance  of  a  contract  the  measure  of  damages  is  recom- 
pense to  the  party  not  in  fault  for  the  part  performance,  and  indemnity  for 
nis  loss  in  respect  to  the  part  unexecutea.  If  a  party  agree  to  receive 
materials  at  a  stipulated  price,  and  afterwards  refuse  to  receive  the  whole, 
the  party  furnishing  the  materials  may  waive  his  right  to  sue  under  the 
contract,  and  in  an  action  of  general  assumjasit  may  recover  the  value  of 
the  materials  furnished.  —  Upstone  v.  Weir,  Sup.  CtCal.,  Pac.  Coast  L.  J., 
Feb.  14,  p.  584. 

— ^  Obliaation  of  contracts  —  Lex  fori.  —  Where  a  company  was  sued  upon 
its  bonds  issued  in  Canada,  but  payable  in  New  York,  and  the  defence  was 
made  that  the  Parliament  of  tne' Dominion  of  Canada  had  passed  a  law 
providing  for  the  substitution  of  other  bonds,  at  a  less  rate  of  interest  and 
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that  the  holders  should  be  deemed  to  have  assented  to  the  substitution,  held, 
that  such  an  act  was  an  attempt  to  impair  the  obligation  of  a  contract  and 
invilid  and  would  .be  ignored.  —  Gebhard  v.  Canada  Southern  K.  Co.,  U.  S. 
Cir.  CL  South.  DisL  N.  Y.,  Rep.,  Feb.  18,  p.  203.  ^ 

IU9cis9ion  —  False  representations.  — It  is  the  duty  of  a  party  to  a  con- 
tract who  desires  to  rescind  to  do  so  promptly  upon  discovering  the  facts 
which  entitle  him  to  rescind.  Within  six  months  after  learning  that  shares 
of  8t4>ok  reported  to  be  worth  $10  per  8hare  were  actually  worthless,  h<^ld  to 
be  sufficient  Asaj^neral  rule,  tor  certain  purposes  the  law  will  presume 
a  person  to  have  notice  of  facts  in  respect  to  which  he  hns  been  put  upon 
inquiry;  but  where  as  a  reasonable  man  he  might  place  c  •nndence  in 
another,  the  law  will  not  impose  on  him  the  necesMty  of  absolutely  ignoring 
the  persistent  asseverations  of  a  "friend  and  neighbor."  —  Marston  v.  Simp- 
son, Sup.  CU  Cal.,  Pac.  Coast  L.  J.,  March  8,  p.  45. 

Support  and  maintenance,  —  Where  the  mother  of  plaintiff's  wife,  more 

than  a  year  prior  to  her  death,  being  aged  and  infirm  in  health  to  such 
an  extfrnt  as  to  be  bedridden,  and  wholly  unable  to  perform  any  service, 
requested  plaintiff  to  take  her  to  his  house  and  provide  for  her  wants,  which 
he  did  till  her  death,  held^  that  plaintiff  wns  entitled  to  recover  fri>m  the 
administrat4>r  of  such  person  the  value  of  his  care  and  service.  —  Wence  v. 
Wykoff,  Admr.,  Sup.  Ct.  Iowa,  West.  Jur.,  F«b.,  p.  66. 

Void — Agency — Adrerse  interest — Disajfirmnnce — Between  corporations — 

Mutual  directors  —  Good  faith.  —  An  agent  or  trustee  cannot  bind  his  prin- 
cipal or  cestui  que  trust  without  bis  consent,  by  a  contrnct  in  which  the 
former,  or  he  for  whom  he  acts,  is  adversely  interested;  such  a  contract  is 
constructively  fraudulent  and  void.  A  contract  miido  between  two  corpora- 
tions b^  directors,  some  of  whom  arc  members  of  the  board  of  both  com- 
panies, is  not  void,  or  voidable,  unless  a  majority  of  the  contracting  directors 
bad  an  adverse  interest  or  employment  to  the*  party  bound,  without  proof 
of  fraud  or  inequitable  action.  A  contract  which  is  voidable  by  reason  of 
some  interest  which  a  mutual  agent  may  have,  must  be  disuffirmed  within  a 
reasonable  time;  and  if  there  be  received  and  used  the  property  contracted 
for,  with  a  full  knowledge  of  the  circumstances  of  such  interest  the  con- 
tract will  be  ratified,  and  all  power  of  revocation  be  lost  — United  States 
Rolling  Stock  Co.  v,  Atlantic  and  Great  Western  R.  Co.,  Sup.  Ct  Ohio, 
Rep.,  5larch  10,  p.  320. 

CoxTRiBUTORT  Nkoltqkncr.  —  Dangerous  employment^  Railroad.  — Where, 
in  an  action  against  a  passenger  railway  company  for  damages  for  the  death 
of  plaintiff's  child,  alleged  U)  have  been  caused  by  the  negligence  of  defend- 
ant s  servants,  the  plaiiitiff's  evidence  developed  Ihe  fact  that  the  child  was 
only  in  his  seventh  year,  and  was  employed,  at  the  time  the  accident  causing 
death  happened,  in  furnishing  water  to  the  conductors  and  drivers  upon  de- 
fendant's curs,  with  the  plaintiff's  knowledge  and  consent,  held,  that  it  was 
contributory  negligence  per  se  on  the  part  of  the  plaintiff  to  suffer  her  child 
to  eng:ige  in  so  dangerous  an  employment  and  that  a  nonsuit  was  pn>perly 
entered.  —  Smith  v.  Uestonville  etc.  R.  Co.,  Sup.  Ct  Pa.,  W.  N.  C,  March 
11,  p.  166. 

Injuries  to  children. — Where  a  child  of  tender  years  wandered  awa}',  and 

climbed  on  to  a  switch  car  which  was  properly  secured  on  a  steep  grade 
and  released  the  brakes,  and  then  either  fell  or  jumped  off  the  car  and  was 
killed,  held,  that  the  parents  could  not  recover  damages.  —  Ibid. 

CowTicTANCE-  —  Deed — Description  —  Evidence. — Where  there  is  a  discrep- 
ancy in  a  deed  between  the  land  conveyed  as  described  by  metes  and  bounds, 
and  by  adjoiners,  the  description  by  adjoiners  will,  in  the  absenc(rof  original 
marks  on  the  ground,  prevail.  In  case  of  ambiguity  as  to  what  land  was 
intended  t<»  be  conveyed  by  a  deed,  articles  of  agreement  in  pursuance  of 
which  the  deed  was  executed,  are  admissihle  in  evidence  to  show  the  intent 
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of  the  parties. — Koch  v.  Dunkel,  Sup.  Ct  Pa.,  Am.  L.  Kec,  March,  p. 
526. 

Fraud —  Creditor* 8  remedy  —  Statute  of  UmUaiions  —  By  personal  rejy- 

resentatices.  —  Creditors  of  a  deceased  debtor  who  hnve  cxnuusted  their 
remedy  nt  1h\\\  nlthough  they  have  not  obtained  jud!;ment  on  their  claims, 
may  file  a  bill  to  set  aside  fraudulent  conveyances.  A  sUitute  of  limiUition 
to  protect  personal  representatives  against  claims  upon  an  estate,  is  not  a 
defence  to  an  action  against  a  irauduTcnt  grantee.  The  plea  of  a  statute  of 
limit>ition  by  personal  reppesentativcs  is  fatally  defective  when  it  does  not 
aver  a  continuation  in  tne  administration  of  the  estate  for  the  term  <»f  the 
limitation.  —  Armstrong  r.  Croft^  Sup.  Ct  Tenn.,  Rep.,  March  10,  p.  822. 

Corporations. —  Preferred  stockholders  —  Liens.  —  The  general  rule  is  that 
stockholder.^  are  to  he'paid  after  the  claims  of  other  lien-liuidei*s :  and  where 
they  come  forward  jind  insist  upon  having  pritiritv  of  payment  over  jnort|pige- 
creditiir-s  a  specific  lien,  beyond  all  douot,  should  be  shown  to  exist  in  their 
favor.  In  this  case,  construction  is  given  to  the  terms  of  the  certificates  of 
preferred  stock,  and  they  are  considered  as  not  creating  any  priority  of  lien 
over  other  lien-h<'Id<irs.  "The  court  says  it  is  onlj'  by  construction,  not  very 
clear  or  satisfactory,  ihat  the  claim  of  the  prelcrred  stockholders  is  sought 
to  be  made  out  in  this  case.  It  is  a  claim  brought  forward  after  a  long  delay, 
and  does  not,  under  the  circumstances,  commend  itself  very  strongly  to  the 
equittible  consideration  of  the  court.  —  King  v.  Ohio  and  Mississippi'K.  Co., 
IT.  S.  Sup.  Ct.,  Ch.  Leg.  N.,  March  18,  p.  219. 

Railroad — Consolidation  —  Federal  courts — Jurisdiction. — Where  there 

are  railroad  corporations  created  by  ditt'erent  States,  whi'ch  have  become 
consolidated  under  the  laws  of  those  (states,  and  the  railroad  operated  by 
virtue  of  such  consolidation  as  on«  entire  line  of  road,  the  fact  of  .consolida- 
tion will  not  prevent  the  corporation  from  suing  and  being  sued  in  the  Fed- 
eral courts  in  cither  of  such  Suites  as  a  corporation  created  by  the  laws  of 
that  State,  provided  the  opposite  party  is  a  citizen  of  a  State  other  than  that 
of  the  State  which  creates  the  corporation.  —  St.  Louis,  Alton,  and  Terre 
Haute  R  Co.  v.  Illinois  and  St.  Louis  li.  Co.,  U.  S.  Cir.  Ct.  Dist,  Ind.,  Rep., 
Jan.  28,  n.  103. 

Rive7'  improvements —  Tolls.  — Chap.  85,  Compiled  Laws,  authorising  the 

formation  of  corporations  for  the  purpose  of  improving  the  navigation  of 
rivers,  is  not  in  conflict  with  the  Constitution,  or  the  ordinance  of  1787 
declaring  navigable  streams  common  highways  and  forever  free,  and  the 
State  may  properly  authorize  the  Ibrmation  of  corporations  to  improve 
navigable  streams,  and  to  collect  tolls  for  the  use  of  tne  improvements.  It 
cannot  be  said  that,  as  a  matter  of  law,  cutting  through  an  obstruction  is 
not  a  deepening  of  the  channel  of  a  navigable  stream,  or  that  confining  the 
water  within  the  channel  will  not  have  the  same  efiect.  The  fixing  and 
establishment  by  the  board  of  control  of  tolls  to  be  collected  for  the  use  of 
improvement-*  in  a  navigable  stream  is  not  a  judicial  act,  and  such  board 
may  obtain  its  information  upon  which  it  acts  by  personal  observation  of 
its  members,  or  otherwise,  as  it  deems  proper.  THe  statute  authorizing  such 
board  to  fix  and  esUiblish  such  tolls  is  valid,  and  their  administrative  acts 
cannot  be  reviewed.  —  Attornev-General  ex  rel.  v.  Mississippi  River  Imp. 
Co.,  Sup.  Ct.  Mich.,  N.  W.  Rep.,  Feb.  28. 

Foreign  —  Attachment.  —  An    insurance  company  incorporated   by   the 

laws  of  New  York,  having  its  principal  place  of  business  in  that  State,  which 
has  complied  with  the  laws  of  Virginia  in  relation  to  foreign  insurance  com- 
panies doing  busines!^  in  tiiis  State,  by  making  the  deposit,  and  appointing  a 
citizen  of  Virginia  an  agent  bv  power  of  attorney,  etc.,  as  required  by  the 
statute  of  Virginia  (Code  1878,  chap.  36,  sect  19),  is  not  a  resident  of 
this  State  within  the  meaning  of  the  foreign-attachment  laws,  and  the  prop- 
erty of  said  insurance  cofnpany  U  liable  to  such  attachment  as  a  non-resi- 
dent    WhiUt  a  corporation  may  by  its  agents  transact  business  anywhere. 
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iinteaa  prohibited  by  its  charter  or  preTented  by  local  laws,  it  can  have  no 
residence  or  citizenship  except  where  it  is  located  by  or  under  the  authority 
of  its  charter.  —  Cowardin  et  al.  v.  University  Life 'ins.  Co.,  Sup.  Ct.  App. 
Ta.,  Va.  L.  J.,  March,  p.  186. 

SeeCoKTBACT;  Mutual  Dibkctors;  Bills  and  Notbs. 

CouiCTS.  —  JitrUdietion  of  StaU,  over  army  ojfieera,  —  An  oflBcer  of  the  army 
of  the  United  States,  whilst  in  service  during  the  late  war  in  the  enemv's 
country,  was  not  liable  to  a  civil  action  in  the  courts  of  that  country  tor 
injuries  resulting  from  acts  of  war  ordered  by  him  in  his  military  character; 
nor  could  he  be  called  upon  to  justify  or  explain  his  military  conduct  in  a 
civil  tribunal  upon  any  allegation  ot  the  injured  party  that* the  acts  com- 
pUined  of  were  not  justified  by  the  necessities  of  war.  He  was  responsible 
only  to  his  own  government,  and  only  by  its  laws,  administered  by  its 
authority,  could  he  be  called  to  account*^  AVhen  any  portion  ot  the  enemy's 
country  was  in  the  military  occupation  of  the  United  States  during  the  late 
war.  the  municipal  laws  were  generally  continued  in  force  and  administered 
through  the  ordmary  tribunals,  for  the  protection  and  benefit  of  the  inhabi- 
tants and  others  not  in  the  military  service,  but  not  for  the  protection  or 
control  of  the  army  or  its  officers  or  soldiers.  —  Dow  c.  Johnson,  U.  S.  Sup. 
Ct,  Ch.  Leg.  N.,  March  18,  p.  217;  Alb.  L.  J.,  March  6,  p.  188. 

United  States  Circuit  Court —  Certificate  of —  Division,  —  When,  on  the 

trial  or  hearing  of  a  cause,  the  judges  of  the  Circuit  Court  are  opposed  in 
opinion  on  a  material  question  of  law,  the  opinion  of  the  presiding  judge  is 
to  prevail  and  be  considered  the  opinion  of  the  court  for  the  time  being;  but 
the  judgment  or  decree  rendered  may  be  reviewed  on  writ  of  error  or  appeal, 
without  regard  to  its  amount,  upon  a  certificate  of  the  judges  stating  the 
question  upon  which  they  differed.  —  Ibid. 

CftiMiKAL  Law.  —  Abortion —  Indictment.  —  At  common  law  it  is  not  a  pun- 
ishable offence  to  produce,  with  the  consent  of  the  mother,  an  abortion  prior 
to  the  time  when  she  becomes  quick  with  child.  —  Mitchell  v.  The  Common- 
wealth. Ct.  App.  Kv.,  Rep.,  Feb.  18,  p.  211.  Per  contra  in  Mills  ©.  The 
Commonwealth,  18  Pa.  St  688* 

Attempt    to    eomfnit    murder  —  United    States    territory  —  Dangerous 

weapon.  —  There  is  no  law  of  the  United  States  for  the  punishment  of  the 
crime  of  an  attempt  to  commit  murder  upon  land  in  places  within  the  ex- 
clusive jurisdiction  thereof,  unless  committed  by  some  means  other  than 

*  with  a  dangerous  weapon, — as  by  poison,  drowning,  or  the  like.  A  dangerous 
weapon  is  one  likely  to  produce  death  or  great  bodily  harm ;  and  a  loaded 
pistol  is  such  a  weapon  within  the  knowledge  of  tHe  court  When  it  is 
practicable  for  the  court  to  declare  a  particular  weapon  a  dang(>rous  one  or 
not,  it  is  the  duty  of  the  court  to  do  so;  but  otherwise  it  is  a  question  of 
law  and  fact  to  be  determined  bv  the  jurv  under  the  direction  of  the  court — 
United  SUtes  v.  Williams,  U.  "S.  Cir.  Ct  Dist  Or.,  Ch.  Leg.  N.,  Feb.  28, 
p.  202. 

Bail  in  cases  of  felony.  —  A  party  charged  with  felony  must,  in  order  to 

procure  bail,  apply  to  the  magistrate  byVhom  the  warrant  was  signed,  or 
some  magistrate  of  the  same  county.  —  Ibid. 

Bail  pending  appeal.  —  The  court  may,  in  its  discretion,  admit  one  to 

bail  pending  his  appeal  frt>m  a  judgment  of  conviction  of  a  felony;  but  in 
geneml  the  court  will  not  do  so  unless  circumstances  of  an  extraordinary 
nature  have  intervened. — Ex  parte  Smallman.  Sup.  Ct  Cal.,  Rep.,  Marcn 
10,  p.  808. 

Bigamy.  —  The  burden  of  proof  of  the  existence  of  a  spouse  at  the  time 

of  the  second  marriage  is  always  on  the  State.  No  presumption  to  the  con- 
tr«r\-  can  be  allowed  to  take  away  from  the  jury  that  issue  of  fact  —  Hull  v. 
The' State,  Texa^  Ct  App.,  Texas  L.  J.,  Feb.  i8,  p.  873. 
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Bigamy  —  Indictment  —  Evidence.  —  An  information  for  bi^my  need  not 

aver  the  exceptions  of  the  statute  and  negative  their  exutenoe.  Such 
information  alleging  both  marriages,  and  that  first  wife  was  living  at  the 
time  of  the  second,  is  good.  Chargi>  that  second  marriage  was  felonious  is 
sufficient  averment  that  it  was  unlawful.  The  statutes  of  another  State 
should  be  proved  in  a  more  direct  way  than  by  the  testimony  of  a  law- 
yer of  that  State.  In  pro<«ecution  for  bigamy,  the  only  evidence  of  a  first 
marriage  was  that  of  a  ceremony  in  Ohio  before  a  justice,  under  a  license 
issued,  not  by  a  jud^e  of  probate,  as  required  by  statute,  after  examination, 
but  by  one  signing  11  imself  "deputy  clerk,"  with  a  full  knowledge  on  the 
part  of  the  justice  of  all  the  facts,  and  while  defendant  was  under  arrest, 
with  refusal  of  the  defendant  to  live  with  the  woman  as  his  wife  at  any  time 
after  such  ceremony.  Hel^.  insufficient  to  sustain  the  verdict  —  Ko'pke  1?. 
The  People,  Sup.  Ct  Mich.,  N.  W.  Rep.,  March  6. 

Burglary  —  Statute  a?id  common  law.  —  One  who,  with   the  intent  to 

steal,  bores  a  hole  through  the  floor  of  a  corn-crib,  so  that  loose  shelled 
corn,  headed  up  on  the  floor,  runs  through  into  a  sack  put  under  the  hole  to 
receive  the  corn,  is  guilty  of  burglary  under  the  statute.  With  the  excep- 
tion as  to  the  time  iind  place,  and  the  addition  of  the  intent  to  steal,  as  a 
constituent  of  the  crime  of  burglary,  our  statutes  have  not  materially 
changed  the  common  law  as  to  burglarv;  and  under  the  statute,  as  at  com- 
mon law,  the  oflence  is  not  complete  unless  there  is  both  a  breaking  and  an 
entry  with  the  intent  to  steal,  or  commit  a  felony.  —  Walker  r.  The  State, 
Supl  Ct.  Ala.,  South.  L.  J.  &  R.,  Feb.,  p.  208. 

Competency  of  juror — Change  of  venue.  —  A  juror  who  has  sat  on  the 

trial  of  one  indicted  as  paHiceps  eriminis  in  the  oflTence  charged  against 
defendant,  and  involving  the  same  facts,  is  competent.  The  practice  under 
the  Code  of  Criminal  Procedure  as  to  change  of  venue  is  rullv  discussed 
in  this  decision.  —  Dunn  v.  The  State,  Texas  Ct  App.,  Texas  L.  J.,  Feb. 
18,  p  369. 

Confeasiona  of  guilt — CircumJitantial  evidence  —  New  trial,  —  The  testi- 
mony of  a  witness  that  one  accused  of  homicide  confessed  to  him  that  he 
was  guilty  is  not  circumstantial  evidence,  and  requires  no  special  charge  of 
the  court  such  as  is  pre  per  to  give  where  the  prosecution  mainly  relies  on 
circumstantial  evidence.  But  where  such  testimony  comes  from'a  polluted 
source,  from  a  single  witness  strongly  suspected  of  crime  himself,  it  would 
be  proper  to  set  aside  the  verdict  and  grant  a  new  trial.  —  Maddox  v.  The 
State,  Ct  App.  Texas,  Texas  L.  J.,  Feb.  18,  p.  374. 

Conspiracy  —  Jurisdiction  —  Pleading.  —  1.  The  objection  of  duplicity  to 

the  charge  in  the  indictment  must  by  force  of  the  flfty-third  section  of' the 
Criminal  Procedure  Act  be  taken  before  the  jury  are  sworn.  2.  An  indict- 
ment charging  a  single  conspiracy  to  commit  two  or  more  crimes  would  not  be 
open  to  the  exception  of  being  double.  3.  When  a  conspiracy  occurs  in  a 
foreign  jurisdiction,  and  one  of  the  conspirators  comes  in  person  into  this 
State,  and  here,  in  pursuance  of  the  conspiracy,  takes  possession  of  certain 
property,  and  the  innocent  agents  of  another  of  such  conspirators  are  present, 
assisting  in  such  transfer,  in  legal  intendment  both  such  conspirators  are 
present  in  this  State,  and  by  svich  transaction  such  conspiracy  is  here  so 
renewed  as  to  give  the  courts  of  this  State  cognizance  01  such  crime.  4. 
Testimony  is  sometimes  admissible  at  the  discretion  of  the  court  5.  If  an 
exception  to  a  judge's  charge  embrace  several  le^al  propositions,  and  any 
one  of  such  propositions  is  unexceptionable,  the  objection  must  fail.  6.  On 
a  separate  trial  of  a  criminal  jointly  indicted  with  others,  such  other  defend- 
ants maybe  called  as  witnesses  on  the  part  of  the  State.  —  Noves  r.  The 
State,  Sup.  Ct  N.  J.,  Cr.  L.  Mag.,  March,  p.  215. 

Evidence  —  Declarations.  —  Where  in  the  trial  of  a  criminal  case  certain 

acts  of  the  defendant  were  allowed  to  be  put  in  evidence,  held^  that  the 
declarations  and  conversations  made  at  the  time  and  in  connection  with  su^h 
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acts,  and  tending  to  explain  And  characterize  the  same,  were  competent,  and 
it  was  error  to  refuse  to  allow  testimony  as  to  such  declarations  and  conversa- 
tions. The  credibility  of  a  witness  is  to  he  determined  by  the  jury  under 
proper  instructions  by  the  court  In  the  trial  of  a  criminal  case  a  liberal 
rule  as  to  the  admission  of  testiYnony  on  behalf  of  the  accused  should  be 
applied,  and  no  testimony  in  behalf  of  such  accused  be  rejected  as  imma- 
terial unless  its  immatertnlity  is  clearly  apparent  —  Mack  v.  The  State,  Sup. 
a  Wis.,  N.  W.  Rep.,  Feb.  '28. 

Examination  —  Discharge  under — No  bar  to  Bubaegueni  examination. — 

Where  a  person  accused  ot  an  offence  is  arrested  and  taken  before  a  mas^is- 
tmte  for  examination,  and  is  dischanp^d,  such  discharge  does  not  bar  another 
examination  for  the  same  offence  before  the  same  or  another  maocistrate, 
upon  a  new  cdmplnint  bein^  filed.  An  examination  is  not  a  trial.  —  Ex  parte 
Gfarst,  Sup.  Ct  Neb..  N.  W.  Rep.,  Feb.  28. 

Forgery,  —  In  payment  of  goods  the  prisoner  filled  up  a  banker's  check 

and  gave  it  to  the  seller.  The  pri«*onerM8  name  was  Robert  Martin,  but  he 
signed  the  check  in  the  name  of  William  Martin.  The  seller  took  the  check 
as  that  of  the  prisoner,  without  noticing  the  alteration  in  the  Christian  name. 
Upon  presentation  at  the  bank,  where  the  prisoner  had  no  assets,  the  check 
was  dishonored  on  the  ground  that  the  signature  was  not  that  of  any  cus- 
tomer of  the  bank.  The  prisoner  having  oeen  convicted  <»n  an  indictment 
for  forgery,  the  court  quashed  the  conviction,  as  this  was  not  a  foreery,  but  a 
case  of  false  pretences.  —  Regina  v,  Martin,  Eng.  C.  C.  R.,  Alb.  L.  J.,  Jan. 
31,  p.  91. 

Fraudulent  claim  against  the  United  States  —  Indictment.  —  In  an  indict- 
ment for  presenting  for  payment  a  false  and  fraudulent  claim  against  the 
government  (Kev.  Stats.,  sect  5438),  it  is  not  sufficient  to  charge  the  offence 
in  the  wonis  of  thi*  statute;  but  the  facts  constituting  the  offence  must  be 
alleged  with  such  particularity  as  to  apprise  the  accused  with  reasonable  cer- 
tainty of  the  nature  of  the  nccusaticm  against  him,  to  the  end  that  he  may 
prepare  his  defence  and  plead  the  judtrment  in  bar  to  a  subsequent  prosecu- 
tion. —  United  States  v.  Green.  U.  S.  Cir.  Ct  East  Dist  Wis.,  Rep.,  Feb.  26, 
p.  28.5. 

Larceny — Lost  property,  —  The  finder  of  lost  goods  which  have  no  marks 

by  which  the  owner  could  be  identified,  and  who  does  not  know  to  whom 
tfiev  belong,  is  not  guilty  of  larceny,  even  if  he  does  not  exercise  diligence 
to  discover  who  the  owner  of  the  goods  mav  be.  —  The  State  r.  Dean,  Sup. 
Ct  Iowa,  Cr.  L.  Mag.,  March,  p.  209. 

Murder — Necessary  testimony.  —  In  the  trial  of  a  defendant  for  murder, 

the  testimony  of  the  officer  who  arVested  him  that  at  the  time  of  the  arrest 
and  at  the  place  where  the  dead  body  of  the  deceased  was  lying  a  woman 
said  the  defendant  did  the  killing,  as  also  the  testimony  of  such  officer  that 
certain  persons  had  identified  tlie  defendant  at  the  jail  soon  after  the  arrest 
as  the  guilty  party,  without  showing  the  conduct  of  the  defendant  when  so 
acca«ed,  is  Ihearsay  and  inadmis^Mble.  —  The  People  v.  Ah  Yute,  Sup.  Ct. 
Cal,  Pac  Coast  L.  J.,  Feb.  7,  p.  494. 

Murder — Inference  of  malice — Threats   at  remote  period — Evidence  — 

Insanity —  Burden  of  proof —  Sentence  before  motion  for  new  trial  decided.  — 
Murder  by  any  kind  of  wilfiil,  deliberate,  and  premeditated  killing  is  b^ 
statute  made  murder  in  the  first  degree.  Actual  malice  is  essential  to  this 
degree  of  murder,  but  it  will  be  inferred  from  the  wilful,  deliberate,  and 
premeditated  character  of  the  act  Remotene«s  of  the  time  upon  which  a 
threat  against  life  was  made  may  affect  the  weight  to  be  given  such  a  decla- 
ration, but  does  not  affect  its  competency  as  evidence.  Proof  of  the  insanity 
of  a  person  accused  of  crime  is  wholly  a  matter  of  defence,  and  the  burden 
of  proving  it  restfl  upon  the  accused.  It  is  not  error  for  the  trial  court  to 
pronounce  sentence  of  death  upon  a  conviction  of  murder,  befoie  deter. 
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mining  a  motion  for  a  new  trial  filed  prior  to  sentence. — The  State  v.  Hoyt, 
Sup.  Ct  Errors  Conn.,  Rep.,  Feb.  18,  p.  206. 

Murder  —  Right  of  convict  to  be  present  when    order  of  eapecution  is 

made,  —  An  order  directing  that  a  juagment  of  death  be  e;iLecuted  upon  a 
defendant  is  one  "afiecting  tha  substantial  rights  of  the  party  "  withm  the 
meaning  of  the  Penal  Code,  sect  1237,  sub.  3.  A  defendant  convicted  of  mur- 
der has  a  right  under  sect  1227  of  the  Penal  Code,  to  be  present  in  coUrt  when 
the  order  for  the  execution  is  made,  and  the  courts  have  no  power  to  deprive 
him  of  it.  —  The  People  v.  Sprague,  Sup.  Ct  Cal.,  Pac  Coast  L.  J.,  Feb.  7, 
p.  600. 

National-bank  officer,  —  A  State  court  has  not  jurisdiction  to  trv  a  cashier 

of  a  national  bank  for  embezzling  its  funds.  —  The  Commonwealth  ex  rel. 
etc.  p.  Ketner,  Sup.  Ct  Pa.,  Cr.  L.  Mag.,  March,  p.  227;  W.  N.  C,  Feb.  20, 
p.i33. 

Speedy  trial — Habeas  corpus.  —  An  application  by  a  prisoner  for  dis- 
charge on  the  ground  that  he  has  not  had  a  speedy  trial  as  provided  in  the 
Penal  Code,  must  first  be  made  in  the  trial  court — Ex  parte  William 
Fennessy,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Feb  7,  p.  496. 

Testimony  —  Admissions    on  former   trial  —  Charge.  —  The   testimony 

voluntarily  given  by  a  defendant  charged  with  crime  in  a  former  proceedings 
relating  to  the  ofl'ence  with  which  he  is  charged,  as  at  coroner's  inquest  or 
the  trial  of  another  charged  with  the  offence,  is  admissible  against  him 
though  he  may  have  been  under  arrest  at  the  time  of  giving  such  testimony. 
Certain  portion  of  charge  considered,  and  held  not  to  authorize  the  jury  to 
supply  facts  or  missing  links  in  evidence  by  conjecture  or  su  mise.  Char^^e 
that  they  should  find  defendant  guilty  of  murder  in  the  first  degree  or  acquit, 
heldf  not  prejudicial.  Verdict  not  contrary  to  evidence.  —  Dickerson  «.  The 
State,  Sup.  Ct  Wis.,  N.  W.  Rep.,  Feb.  14,  p.  67. 

Theft  —  Accomplice.  — The  defendant  rested  his  defence  exclusively  upon 

the  grou  .d  that  after  the  animals  had  betin  stolen,  he,  in  ignorance  thereof, 
and  in  good  faith  on  his  part,  was  employed  by  the  thieves  to  assist  them  in 
driving  the  animals  to  a  distant  county  for  market  This  defence  being 
supported  by  the  testimony  of  several  witnesses,  it  was  the  right  of  defend- 
ant to  have  this  issue  submitted  with  distinctness  to  the  jury.  An  exceed- 
inglv  illiterate  charge  held  erroneous. — Riojas  v.  The  State,  Ct  App. 
Texas,  Texas  L.  J.,  March  3,  p.  409. 

Tfieft  —  Admissions  under  duress.  —  An  instruction  to  disregard  a  con- 
fession made  bv  defendant  to  the  officer  is  presumed  to  be  obeyed.  —  Johnson 
V.  The  State,  Ct  App.  Texas,  Texas  L.  J.,  March  3,  p.  411. 

Theft  —  Intent  material. — In  theft,  the  fraudulent  intent  is  a  necessary 

constituent  of  the  offence.  The  act  of  taking,  itself,  without  such  intent,  fs 
a  mere  trespass.  If  the  taking  be  under  an  honest  though  mistaken  claim 
of  right,  it  IS  not  theft  A  charge  that  an  honest  mistake  of  law  excuses  the 
offence,  held,  erroneous.  —  Neely  v.  The  State,  Ct  App.  Texas,  Texas  L.  J., 
March  3,  p.  408. 

Theft  —  Taking  one's  own  property  —  Evidence  as  to  animus  of  dsf end- 
ant.  —  In  prosecutions  for  thett  of  one's  own  property,  it  is  the  right  of  the 
defendant  to  introduce  and  the  duty  of  the  court  to  admit  in  evidence  every 
possible  fact  which  can  legitimately  tend  to  illustrate  the  animus  of  the 
defendant  in  taking  his  property,  and  which  may  serve  to  disprove  any 
fraudulent  motive  for  his  conduct  —  Taylor  v.  Tne  State,  Ct  App.  Texas. 
Texas  L.  J.,  March  8,  p.  410. 

Trial  by  jury — Rape.  —  The  act  of  1874  ^Connecticut)  provides  that  in 

all  criminal  cases  the  party  accused,  if  he  shall  so  elect  mav  be  tried  by  the 
court  instead  of  by  the  jury.  Held,  not  to  conflict  with  the  constitutional 
provision  that  every  person  accused  shall  have  a  speedy  public  trial  by  an 
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impartijil  jury.  The  statute  which  provides  thut  one  who  shall  criminally 
know  and  abuse  any  female  child  under  ten  years  of  age  shall  be  punished, 
etc.  does  not  do  away  with  the  common-law  crime  of  rape  on  a  child  under 
ten  Tears  old.  —  The  "State  v.  Warden,  Sup.  Ct.  Conn.,  Am.  L.  Rej^.,  Feb.,  p. 
lllf  Cr.  L.  Mag.,  March,  p.  178. 

United  States  Courts  —  Inveigling  children  —  Consent.  — Where  a  defend- 
ant was  charged  in  an  indictment  with  having  broueht  children  into  this 
country  who  had  been  inveigled  in  Italy,  ?ield,  that  tne  conviction  should 
be  sustained  thnugh  the  parents  and  uncles  of  the  children  gave  their  con- 
sent to  the  departure  of  the  children,  and  the  sham  form  was  gone  through 
with  of  obtaining  the  consent  of  the  children.  -»-  United  States'  v.  Ancarola, 
U.  S.  Cir.  Ct  South.  UisL  N.  Y.,  Rep.,  March  10,  p.  803. 

Verdict  after  adjournment  of  court,  —  On  the  trial  of  one  L.  for  felony, 

after  the  cause  had  been  submitted  to  the  jury  and  while  they  were  con- 
sidering their  verdict  the  court  adjourned  until  the  following  morning. 
After  Uie  adjournment,  the  jury,  having  agreed  upon  a  verdict,  were  con- 
ducted into  the  court-room  and  delivered  their  verdict  of  guilty  upon  one 
count  in  the  indictment,  and  were  discharged  b\'  the  judge.  Held,  a  privy 
verdict,  and  of  no  force  and  effect,  not  having  been  afflrmed  in  open  court  — 
Longfellow  v.  The  State,  Sup.  Ct  Neb.,  N.  W.  Rep.,  Feb.  21,  p.  460. 

Damaoks.  —  Intoxicating  liquors  —  Liability  for  results  of  sale,  —  Evidence 
in  this  case  (an  action  under  Pub.  Acts  1875.  p.  283,  and  1877,  p.  212,  regu- 
lating the  sale  of  intoxicating  liquors)  held  insufficient  to  authorise  the 
allowance  of  exemplary  damages.  Where  injury  has  resulted  from  the  sale 
of  intoxicating  liquors^  a  defendant  selling  a  portion  only  of  thut  causing 
the  injury,  upon  being  sued  for  such  injury,  cannot  insist  that  his  liability 
for  actual  damages  shall  be  limited  by  his  share  in  the  contributing  cause. 
In  actions  for  injuries  from  the  sale  of  liquors  it  must,  to  make  defendant 
liable,  appear  on  fair  construction  of  the  evidence  that  the  furnishing  of  the 
liquors  operated  as  an  effectual  aid  to  cause  the  injury.  —  Steele  v.  Thomp- 
lon.  Sup.  Ct  Mich.,  N.  W.  Rep.,  March  6,  p.  108. 

DixD.  —  Condition  subsequent — Strict  construction.  —  A  deed  absolute  in 
form,  after  the  habendum  clause  and  covenant  of  warranty,  provided  that 
the  conve^-ance  should  not  become  absolute  except  on  the' performance  of 
certain  colnditions  therein  prescribed.  Held^  a  conveyance  on  condition 
subsequent.  Conditions  subsequent  will  be  strictly  construed.  Certain  evi- 
dence offered  in  this  case,  that  might  have  tended  to  explain  a  retaking 
of  possession  after  a  grant  on  conditions  subsequent,  held,  erroneously 
rejected.  —  Drew  v.  Baldwin,  Sup.  Ct  Mich.,  N.  W.  Rep.,  March  6. 

See   COWVKTAKCK. 

Died  of  Trust.  —  Revocation  —  Life-interest  reserved,  —  The  title  of  a  trustee 
under  a  deed  of  trust  on  which  no  power  of  revocation  is  reserved  is  irre- 
vocable by  the  settler,  although  the  transaction  be  purely  voluntary.  The 
feet  that  the  grantor  in  a  deed  of  trust  reserved  by  the  Instrument  a  life- 
interest  in  the  proceeds  of  the  property  conveyed,  and  gives  a  future  benefit 
to  persons  named,  does  not  render  the  deed  a  purely  testamentary  paper,  and 
gives  to  the  grantor  an  implied  power  of  revocation.  —  Fellows's  Appeal, 
Sup.  Ct  Pa ,  Am.  L.  Rec,  March,  p.  580. 

DEPOSITION.  —  Contempt  —  Refusal  to  answer.  —  A  judge  or  commissioner  is 
not,  under  sect  4066,  Revised  Statutes,  autiiorized  to  attach  and  punish  a 
witness  giving  a  deposition  before  him,  for  refusing  to  answer  proper  inter- 
rogatories, if  the  deposition  is  being  taken  in  a  cause  pending  in  a  court 
of  this  State.  A  court  commissioner  may,  however,  unaer  sect  2438,  issue 
attachments  to  compel  attendance  of  witness  duly  subpcenaed  to  appear 
before  him.  The  operation  of  sect  4066  is  by  sect  4109  extended  to  pro- 
ceedings for  taking  the  deposition  of  a  witness  to  be  used  in  another  State. 
The  fact  that  a  colitempt  of  crourt  is  committed  in  a  county  other  than  the 
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one  wherein  the  court  is  situate  will  not  prevent  its  punishment.  Refusnl 
of  a  witness  to  give  testimony  before  h  commissioner  for  tho  taking  of  his 
deposition,  for  use  in  n  court  of  this  State,  is  contempt  of  the  court  from 
which  the  commission  issues,  and  such  contempt  may  be  punished  by 
that  court  Where  a  w'itncss  refu-*ed  to  furnish  certain  papers  called  for 
by  subpoena  dace^  tecum,  held,  thrit  it  was  error  for  the  court,  in  proceed- 
inj?'*  for  contempt,  to  award  indemnity  to  the  party  in  whose  behalf  the 
testimonj'  was  talcen,  for  expenses  in  prosecuting  proceedings  for  ctmtempt. 
While  a'  witness  U  the  judge  as  to  the  effect  of  his  answer  as  tending  to 
criminate  him,  yet  the  court  is  to  determine,  under  nil  the  circumstances, 
the  tendency,  and  whether  he  shall  answer.  Certain  communications  held 
conditionally  privileged.  Practice  where  witnes«i  refuses  to  testifv  before 
commissioner.  —  The  SUite  ex  rel.  v.  Lonsdale,  Sup.  Ct.  Wis.,  N.  VV.  Rep., 
Feb.  21,  p.  112. 

Dower.  —  Bar  —  Statute  of  Westminster  2d.  — The  acts  for  which  the  widow 
can  be  barred  of  her  dower  are  set  out  in  the  Maine  statute,  in  which  the 
provisions  of  the  statute  of  Westminster  2d  are  not  recognized  as  .a  bar. 

Ejectment.  —  Title.  —  Title  paramount  must  be  distinctly  shown  in  defend- 
ant to  enable  hitn  to  hold  possession  as  ngainst  a  plaintiff  in  execution. — 
McCreery  r.  Evording,  Sup.  Ct.  Cal..  Pac.  Coast  L.  J.,  Feb.  23,  p.  8. 

Wken  equitable  remedy —  Verdict  and  judgment  in  one  acti/m  equivalent 

to  decree  in  equity.  —  A.  owed  money  to  B.;  Who,  in  lieu  of  payment,  verbally 
agreed  to  accept  a  house,  A.  promisnij'  to  furnish  a  dt'ed  therefor.  B.  went 
intoposse!«sion  of  the  house,  improved  it,  and  lived  there  many  ycHrs,  but 
the  deed  was  never  given.  In  an  ejectsnent  by  a  trustee  under  the  will  of  .A. 
against  B.,  held^  nflSrming  the  judgment  of  the  c«mrt  below,  thai  evidence 
of  the  above  facts  set  up  ho  equitable,  not  a  legal,  title.  Where  an  equitable 
title,  that  can  be  determined  only  through  the  equitable  powers  of  the  court, 
is  the  subject  of  controversv,  a  verdict  and  judgment  in  one  action  of  eject- 
mejit  have  the  conclusive  eftect  of  a  decree  in  e'quity.  —  Winpennv  r.  Win- 
penny,  Sup.  Ct.  Pa.,  W.  N.  C.  March  4,  p.  149. 

Electio.vh.  —  Cajii'aHsing  board.  —  Canvassers  have  no  power  to  inquire  into 
the  qualifications  of  the  judges  or  clerks  of  election,  nor  to  reject  or  throw 
out  returns  actuallv  received  from  any  precinct  for  any  CHUse  whatever, 
and  the  clerk  would  be  compelled  hy  mandamus  to  coniplete  the  canvass. 
It  was  further  heldy  that  if  sect.  64,  and  folh)wing,  of  an  act  entitled  **An  act 
to  provide  :i  general  election-law,  the  procedure  relative  to  contested  elec- 
tions, and  the  filling  of  vacancies  in  oflSce,"  approved  .March  1, 1879,  be  held 
to  apply  to  cases  of  this  character,  and  be  further  held  to  be  a  complete 
remedy  at  law,  said  provisions  could  only  apply  to  a  case  where  the  relator 
has  an  opportunity  to  avail  himself  of  the  b«*nefit  of  said  act,  with  all  of  its 
privileges  as  to  time.  — The  State  ex  rel.  v.  Hill,  Sup.  Ct.  Neb.,  N.  W.  Rep., 
Feb.  28. 

Equitable  Assignment.  —  Mortgage  —  Default  —  Poaseaaion  —  Drafta.  — 
Drafts  drawn  for  coal  about  to  be  delivered  under  contract,  and  discounted 
by  a  bank,  operate  as  an  equitable  assignment  to  the  bank  of  any  amount  due 
for  coal  thereupon  delivered.  Until  a"  mortgagee  tttkes  possession  of  mort- 
gaged property,  either  in  person  or  by  receiver,  the  mortgageor  has  a  right  to 
the  income  of  the  property.  As  ngainst  a  mortgagee  not  in  possession,  the 
mortgageor  may  assign  or  pledge  claims  for  coal  mined  on  the  premises. 
Such  claims  are  not  subject  to  the  mortgage  lien.  —  Young  v.  Northern 
Illinois  Coal  Co.,  U.  S.  Cir.  Ct.  North  Dist.  III.,  Rep.,  MarohX  p.  269. 

Equitable  Estoppel.  —  Freedom  of  action  eaaential  thereto  —  RtUinga  in 
former  trial.  —  Plaintiff  filed  a  declaration  containing  special  count  in 
aaaumpait,  and  also  common  and  money  counts^  to  which  was  annexed  a 
copy  of  a  pn»niissorv  note.  On  the  trial  she  was,  against  her  pnitest,  com- 
pelled to  elect  on  which  count  she  would  proceed.     She  elected  the  special 
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count,  and  judgment  being  rendered  in  her  favor,  it  was  on  error  reversed, 
and  a  new  trial  ordered  on  the  ground  of  the  insufficiency  of  the  count  She 
afterwards  diactintinucd  the  same.  Held^  that  she  was  not  thereby  estopped 
from  proceeding  upon  the  common  counts  in  the  same  action,  tt  is  essen- 
tial to  an  equitable  estoppel  that  the  party  sought  to  be  estopped  acted 
freely.  A  new  trial  is  a  rehearing  before  another  jury,  without  prejudice  to 
eitheV  parly  from  the  former  trial.  The  ruling  of  ihe  court  on  the  nrst  trial, 
a#  to  proceeding  in  the  f^oune  of  the  trial,  would  not  be  binding  in  a  second 
trial.  —  Gott  r.  Judge  Superior  Court  Detroit,  Sup.  Ct  Mich.,  N.  W.  Rep., 
March  6,  p.  101. 

Equtty  Jurisprudence.  —  Decree  pro  eonfueo  —  Bill  to  revive — Defence  — 
Discretion. —  Where  u  decree  proeonfesao  has  been  entered,  and  a  bill  to 
revive  such  decree  and  to  enforce  it  has  been  filed,  the  defendant  therein 
cannot  of  right  controvert  the  decree  by  a  defence  which  he  might  have 
made  to  the  first  bill ;  but  he  may  ask  that  the  justice  of  the  decree  against 
bini  be  considered,  and  the  court*  may  thereupon,  in  the  exercise  of  its  equi- 
table discretion,  change  the  decree  to  the  requirements  of  equity,  or  refuse 
assifttance  altogether.  ^  Terry  v.  McClintock,  Sup.  Ct  Mich.,  Ke'p.,  Feb.  18, 
p.  214. 

Orantee  of  fraudulent  trustee,  —  Where  a  trustee  violated  his  trust  and 

voluninrily  conveyed  property  to  his  wife,  who  afterwards  became  his 
executrix,  a  »uit  in  equity  will' lie  against  the  wife  to  reach  the  i.roperty  so 
conveyed  and  the  property  received  oy  her  ae  executrix,  and  the  bill  in  such 
suit  is  not  bnd  for  multifariousness.  —  Beattv  c.  Hinckley*,  U.  S.  Sup.  Ct, 
Rep.,  Feb.  25.  p.  235. 

Escheat.  —  Citizenship  —  Descent  to  aliens, — The  common  law  as  to  aliens, 
except  so  far  as  it  has  been  modified  by  le&^islative  action,  is  the  local  law  of 
Vii^nia.  Ry  that  law,  aliens  may  take  by  grant  or  devise,  though  not  by 
descent  or  inheritance.  Where  a  native  ot  Switzerland  removed  tt)  the 
State  of  Vii^inia,  and  there  di(*d  without  having  renounced  citizenship  in 
his  native  country,  or  taken  the  oath  required  by  the  laws  of  Vin^inia,  and 
left  real  estate,  his  heirs  in  Switzerland,  though  aliens,  are  entitled  to  have 
such  real  estate  sold,  and  the  proceeds  distributed  amom;  them.  This  right 
flri!»es  under  the  provisions  of^the  treatv  between  this  countrv  and  Switzer- 
land.—-  Hauenstein  V.  Lynham,  U.  S.  Sup.  Ct,  Ch.  Leg.  N.,  Feb.  21,  p.  193; 
Rep.,  March  3,  p.  265. 

EviiiEsrcE.  —  Stoch-broker' a  entry  of  purchase  in  his  day-book.  —  In  an  action 
brought  by  A.  against  B.  and  C,  claiming  to  be  indemnified  by  them  or  one 
of  them  in  respect  of  certain  shares  in  a  i-oinpany,  it  was  sought  during  the 
hearing  of  the  action  to  prove  that  the  shares  were  purchased  for  B.  by  his 
stoi-k- broker,  D.,  who  was  dead,  and  the  daj--book  of  the  stock-broker  which 
cont:iined  an  entry  made  by  him  relating  to  these  shares  was  tendertd  in 
evidence.  Held^  that  this  entry  was  n«>t  admissible  as  evidence,  either  as  a 
declaration  against  pecur.iary  intere.-t  or  as  an  entr}'  made  in  the  ordinary 
counse  of  bu!*ineas  bv  a  person  whose  dutv  it  was  to  make  it.  —  Massey  ». 
Allen,  Eng.  High  Ct'Ch.,  Cent  L.  J.,  Feb.' 20,  p.  136. 

Exemption.  —  Mortgage  property  —  Choice  of  selection.  —  The  fact  that  a 
jud^ent-debtor  has  mortgaged  some  of  his  property  will  not  prevent  his 
claiming  exemption  to  the  luU  amount  allowed  by  statute  from  that  part 
that  is  unencumbered.  A  party  is  not  prevented  from  claiming  property  as 
exempt  in  one  county  because  he  nuiy  have  other  property  in  another  county 
not  levied  on,  from  which  he  might  if  he  chose,  select  his  exemption.  The 
judgment-debtor  not  having  seen  fit  to  claim,  as  exempt  property  that  was 
mortgaged,  questions  that  might  arise  in  such  case  are  immaterial."  Nor  is  it 
material  that  he  did  not  claim  all  that  he  was  entitled  to.  —  Baldwin  v,  Tal- 
bot, Sup.  Ct  Mich.,  N.  W.  Rep.,  March  6. 

Fees.  —  Commissions  on  sales  in  partition  —  New  York  referees, — Where 
m  referee  in  partition  is  ordered  to  sell,  and  does  sell,  and  the  result  of  the 
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sale  is  a  less  amount  than  the  encumbrance,  and  where  the  referee  neither 
receives  nor  pays  out  monev,  he  is  not  entitled  to  commissions.  —  Strauss  o. 
Hellman,  Sup.  Ct.  N.  Y.,  Daily  Reg.,  March  8. 

Growing  Crop.  —  SaU  o/",  must  be  in  writing^  and  recorded,  to  be  valid.  —  The 
plaintiff  purchased  in  July  a  crop  of  corn  trom  a  farmer,  who  had  cultivated 
It  upon  his  own  farm.  It  was  afterward  levied  upon  as  the  property  of  the 
farmer,  to  satisfy  a  judgment  against  him ;  but  prior  to  the  levy  tne  plaintiff, 
who  made  his  home  with  the  execution-defendant,  had  cut  up  some  of  the 
corn  and  fed  it  to  his  stock,  which  he  kept  on  the  farm.  There  was  no  visible 
change  in  the  possession  of  the  corn  after  the  purchase,  and  the  plaintiff  in 
execution  had  no  notice  of  the  sale.  Held^  that  the  sale  was  not  good  a^inst 
the  execution-creditor;  the  statute  contemplates  such  change  in  the  posses- 
sion as  will  give  notice  of  the  sale  to  creditors  or  subsequent  purchasers  on 
inouiry,  or  a  record  of  the  sale.  In  cases  where  the  propertj^  sold  is  inca- 
paole  of  such  delivery  or  change  of  possession  as  to  impart  notice  of  the  sale, 
the  purchaser,  in  order  to  protect  himself,  must  take  a  written  instrument 
evidencing  such  sale,  and  have  the  same  duly  acknowled&^ed  and  recorded.  — 
Nuckolls  V,  Pence.  Sup,  Ct.  Iowa,  West  Jur.,  Feb.,  p.  63. 

Guaranty.  —  What  words  constitute,  —  A.  wrote  to  B.  that  he  had  agreed  to 
sell  the  Moselem  Iron  Company  certain  ore,  but  that  he  felt  doubtful  as  to 
the  company's  solvency.  "We  thought  it  best  to  write  to  you  and  get  the 
information  whether  you  would  not  guarantee  us  for  what'ore  he  will  get." 
B.  replied  by  letter:  "AH  right  Send  the  ore;  Moselem  will  pay  it.  She 
is  not  involved."  Held,  affirming  the  judgment  below,  that  these  letters  con- 
stituted a  contract  of  e^uarantv.  —  M.cl>owell  v.  Lehigh  Vallev  Iron  Co.,  Sup. 
Ct  Pa.,  W.  N.  C,  Feb.  26,  p'.  137. 

Habeas  Corpus.  —  Parent  and  child.  —  The  penalty  provided  for  by  sect  32, 
chap.  158,  T.  Rev.  Stats.,  for  recommitting,  imprisoning,  or  restraining  the 
liberty  of  one  discharged  on  habeas  corpus,  does  not  extend  to  proceedings 
between  parents  for  the  custody  of  an  infant  child.  The  penalty  provided 
in  such  section  is  given  to  the  party  aggrieved,  and  even  if  applicable  to  the 
case  of  an  infant  child,  retaken  bv  a  parent  after  its  dischaige  on  habetis 
corpus,  an  action  therefor  could  only  be  brought  in  the  name  of  and  for  the 
benefit  of  the  child.  —  Bever  v.  Vanderkuhlen,  Sup.  Ct  Wis.,  N.  W,  Rep., 
Feb.  14,  p.  100. 

Parent  and  child — Divorce.  —  In  all  cases  touching  the  custody  of  in- 
fants there  are  three  interests  involved :  those  of  the  parents,  of  the  State, 
and  of  the  infant;  and  of  these  the  latter  is  the  more  imoortant  and  eon- 
trolling.  —  The  Commonwealth,  ex  rel.  Hart,  v.  Hart,  Q.  S.  Phila,,  W. 
N.  C,  March  4,  p.  156. 

See  Criminal  Law  ;  Spkedt  Trial. 

Highways.  ^ — Construction  —  Power  of  road-overseers. — A  statute  making  it 
unlawful  for  any  person  to  break,  pull  down,  or  injure  the  fence  of  another 
will  not  prevent  a  lawfully  qualified  overseer  from  removing  the  fence  of 
one  which  has  been  by  him  unlawfully  placed  beyond  the  line  of  a  high- 
way so  as  to  cause  an  obstruction.  An  objection  that  the  affidavit  on  which 
the"  information  was  bused  was  not  filed  at  the  time  of  filing  the  information 
should  have  been  made  in  limine,  and  cannot  be  reached  the  first  time  in  a 
motion  in  arrest  —  Schott  v.  The  State,  Ct.  App.  Texas,  Texas  L.  J.,  Feb. 
18,  p.  372. 

Homestead.  — Dower —  Waiver — Merger.  —  The  homestead  in  Illinois,  under 
the  statute  of  1874,  is  an  estate,  not  an  exemption,  and  heirs  have  no  inter- 
est greater  than  the  creditors  of  the  holder.  Unless  dower  is  allotted  in  a 
bodv  out  of  other  lands  than  those  of  the  homestead,  there  is  not  under 
the  tllinois  statute,  a  waiver  of  the  homestead  right  The  right  of  home- 
stead and  the  right  of  dower  are  distinct  and  independent,  and  there  can  be 
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00  merger  of  the  one  in  the  other.  —  Merritt  v,  Merritt,  Sup.  Gt  111.,  Rep., 
March  10,  p.  309. 

—  May  be  aubjeeted  to  aatiafctcHon  of  debt  for  purchase-money  —  Equity  of 
redemption. — Under  the  homestead  law  of  this  State,  the  homestead  may 
be  subjected  to  the  satisfaction  of  a  debt  contracted  for  the  purchase  of  the 
land  in  which  the  homestead  right  has  been  acquired,  although  the  debt 
may  have  been  changed  in  forni  by  a  new  note  with  personal  security,  and 
at  a  higher,  though  legal,  rate  of  interest,  and  although  all  the  residue  of  the 
land  has  heen  takeii  by  a  creditor  against  whom  the  homestead  exemption 
was  effective.  When  the  homestead  cannot  be  set  apart,  and  it  becomes 
necessary  for  a  court  of  chaiicery  to  sell  the  land  for  the  payment  of  debts, 
the  court  may  order  the  sale  upon  the  terms  of  the  payment  of  $1,000  in 
cash,  for  reinvestment  in  a  homestead,  and  the  residue  in  instalments  on 
time,  in  accordance  with  the  statute,  free  from  the  equity  of  redemption.  — 
Bentley  v.  Jordan,  Sup.  Ct  Tenn.,  South.  L.  J.  &  H.,  Feb.,  p.  178. 

See  Rbaltt. 

HusBAiTD  AKD  WiFE.  —  Abatement  of  action  by  death.  —  The  loint  action  by 
the  husband  and  wife  to  recover  damages  for  the  personal  injuries  to  the 
wife  abates  with  her  death.  Such  action  having  abated,  the  husband  may 
bring  a  separate  action  in  his  own  name,  for  loss  of  service,  expenses,  etc.  — 
Meese  v.  Citv,  Sup.  Ct  Wis.,  Wis-  Leg.  N.,  Feb.  26,  p.  159;  N.  W.  Rep., 
Feb.  21,  p.  1'28. 

Conveyance  to  latter  to  cover  debt  —  Creditors.  — A  husband  actually  in- 
debted to  his  wife  may,  if  acting  in  good  faith,  convey  to  her  property  not 
exempt  in  payment  tnereof,  and  other  creditors  cannot  complain  that  such 
indebtedness,  or  a  portion  thereof,  was  at  the  time  barred  by  the  Statute  of 
Limitations,  had  the  debtor  seen  fit  to  assert  such  defence.  —  firigham  v. 
Fawcett,  Sup.  Ct.  Mich.,  N.  W.  Rep.,  Feb.  7. 

lyjmrCTiON.  —  Internal  improvements.  —  Where  a  general  plan  of  an  improve- 
ment of  a  river  is  laid  before  Congress,  and  appropriations  are  made  after- 
wards, and  a  specific  contract  has  been  approved  by  the  secretary  of  war,  an 
injunction  will  not  be  granted  to  prevent  the  completion  of  the  work.  — 
Schuyler  etc  r.  Newton,  U.  S.  Sup.  Ct,  Rep.,  Feb.  25,  p.  232. 

Manufacture  of  powder.  — A  court  should  exorcise  great  care  in  restrain- 
ing the  carrying  on  of  a  lawful  business,  and  it  often  becomes  a  grave  ques- 
tion whether  so  ^eat  an  injury  would  not  be  done  to  the  community  by 
enjoining  the  business  that  the  complaining  party  ought  to  be  left  to  his  rem- 
edy at  law.  When  a  store-house  becomes  necessary  for  keeping  a  dangerous 
explosive,  the  utmost  care  should  be  taken  in  selecting  a  site,  and  in  its  con- 
struction, with  reference  to  the  safety  of  persons  and  rights  of  property. 
But  where  such  store-house  is  located  about  two  miles  from  the  nearest 
closely  settled,  district  separated  therefrom  by  intervening  hills  and  ravines, 
in  a  sparsely  settled  district  where  there  is  not  likely  to  be  a  demand  for 
land  for  buifdin^  purposes,  there  appears  to  be  no  sufficient  reason  to  sus- 
tain the  court  m  granting  an  injunction  restraining  its  use.  —  Dilworth  v, 
Robinson,  Sup.  Ct.  Pa.,  Ch.  Leg.  N.,  Feb.  21,  p.  196. 

Iksueakcb. —  Fire — Agreement  —  Waiver.  — In  the  application  for  insurance, 
the  inquiry  and  answer  are  tantamount  to  an  agreement  that  the  matter  in- 
quired about  is  material,  and  its  materiality  is  not  therefore  open  to  be  tried 
by  the  jury.  —  Blumer  v.  Phoenix  Ins.  Co.,  Sup.  Ct  Wis.,  Wis.  Leg.  N., 
March  11,  p.  183.  ^  ^ 

Fire  —  Breach  of  condition  as  to  storage  of  dangei'ous  material.  —  The 

policy  contained  a  condition  that  if  insured  shall  keep,  or  have,  or  use  any 
certain  named  dangerous  materials,  or  *' any  burning-fluids  or  chemical  oils," 
without  written  permission,  the  policy  should  be  void.  Benzine  was  brought 
on  the  premises  to  clean  machinery.     Held^  that  the  words  "  keep  or  have  " 
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were  intended  to  ]3revent  permanent  or  habitual  storage.  The  brinslng 
upon  the  premises  for  a  single  occasion  was  not  keeping  or  having  it  there 
within  the  meaning  of  the  policy.  The  use  of  benzme  not  being  prohibited 
in  terms,  it  is  a  question  ot  tact  for  a  jury  whether  it  comes  within  the  de- 
scription of  "burning-fluids  or  chemical  oils,'*  and  in  the  absence  of  proof 
it  is  not  a  matter  of  which  the  court  will  take  judicial  notice.  —  Menrs  c. 
Humboldt  Ins.  Co.,  Sup.  Ct.  Pa.,  Ins.  L.  J.,  Feb.,  p.  139. 

Fire  —  Conditiona  —  Property    of  stranger    to    contract  —  Misstatement 

of  eouienee,  —  The  evidence  tended  to  show  hat  the  secretary  had  told  the 
insured  that  all  the  property  in  the  premises,  including  her  daughter's^  would 
be  covered  by  the  policy.  The  policy  provided  that  the  conditions,  which 
included  a  clause  to  the  effect  that  any  fraud,  or  false  swearing  with  fraudu- 
lent intent,  in  making  proof  of  loss,  should  work  forfeiture.  Heldt  that  if  the 
8ecret>»ry  signed  orders  on  the  company  in  settlement  with  a  knowledge  of  the 
facts,  this  was  a  waiver  of  the  provision  concerning  forfeiture.  Also  thtit  if 
the  articles  were  included  in  the  proofs  in  good  faith,  the  policv  was  not  for- 
feited. Also  that  whero  it  was  doubtful  from  the  record  whether  the  judge 
had  misstated  evidence  to  the  jury,  and  no  objection  was  made  at  the  time, 
error  cannot  be  alleged  on  review.  Also  that  a  finding  for  plaintiff  less  the 
value  of  the  articles  improperly  included  should  be  sustained. — Farnners' 
Mutual  Fire  Ins.  Co.  v.  Gargett,  Sup.  Cl  Mich.,  Ins.  L.  J.,  Feb.,  p.  108. 

Fire — Covenant  with  insurer  —  Mortgagee's  interest.  —  The  parties  in- 
sured, and  not  those  to  whom  payment  is  to  be  made  in  case  of  loss,  are  the 
parties  bound  by  the  policy.  An  insurance  policy  issued  to  A.  with  loss 
pavable  to  B.,  mortgag<'e,  was  made  and  accepted  on  the  condition  that  any 
subsequent  contract  of  insurance,  valid  or  not.  made  without  the  consent  of 
the  insurer,  would  avoid  the  policy.  Afterwards,  without  knowledge  of  the 
company,  a  new  policy  of  insurance  in  another  company  was  taken  out  in 
the  nanie  of  the  wife  of  A.  Hald,  that  the  policy  was  avoided  by  the 
subsequent  insurance  without  consent  and  this  though  the  subsequiMit  in- 
surance was  invalid.  Also,  a  designation  of  payment  to  a  mortgagee  is  not 
an  insurance  of  his  interest.  —  Continental  ins.  Co.  v.  Heilman,  Sup.  Ct. 
III.,  Ins.  L.  J.,  Feb.,  p.  91. 

Fire  —  Limitations.  —  The  policy  provided  that  t'-e  loss  should  be  paid 

sixty  days  after  the  reception  of  satisfactory  proos  and  the  amou  it  had  been 
satisfactorily  agret^d  upon  according  to  its  terms;  that  upon  giving  notice 
within  the  sixty  days,  the  conipan}-  might  elect  ti»  replace,  and  until  the  end 
of  that  time  no  suit  should  be  instituted.  Also  that  in  ca-^e  of  disagree- 
ment the  amount  of  damage  should,  at  the  instance  of  the  company,  be  sub- 
mitted to  arbitration.  Also  thnt  no  suit  should  be  susbiinable  until  nfter  un 
award  had  been  obtained,  nor  unless  commenced  within  six  mmiths  after  the 
loss  should  occur.  The  award  was  not  made  by  the  arbitrators  until  more 
than  six  months  afler  the  (ire.  Held^  that  tlie  limitation  began  to  run  Ht  the 
time  when  the  insured  was  entitled  to  bring  suit,  and  not  nt  the  time  when 
the  loss  physically  occurred,  and  a  suit  begun  within  six  months  of  the 
award  was  not  too  late.  —  Lew  v.  Virginia  Jfire  and  Marine  Ins.  Co.,  XJ.  S. 
Cir.  Ct.  Dist.  La.,  Ins.  L.  J.,  Feb.,  p.  113. 

Fire  —  Loss  by  war  —  Proof  of  loss  —  Waiver  —  Equity  —  Interest,  —  A 

policy  was  issued  on  a  buildini;,  which  contained  the  clause:  ''Provided 
always,  and  it  is  hereby  declared,  that  this  corporation  shall  ni»t  be  liable  to 
make  good  any  loss  or  damage  by  fire  ^yhich  m-iy  happen  or  take  place  by 
means  of  any  invasion,  insurrection,  ritit,  or*  civil  commotion,  or  any 
military  or  usurped  power."  On  the  night  oi  April  20-21,  lFi61,  the 
buildings  were  destroyed  by  fire  communicated  by  otflcers  and  soldiers  of 
the  United  State>>.  Held,  the  proximate  cause  of  the  loss  was  the  act  of  the 
government  of  the  United  States,  through  its  officers  and  soidiers,8etting 
fire  by  its  authority  to  the  buildings  at  the  navy-yard;  that  it  does  n  »t  falF 
within  the  proviso  to  the  policies,  and  that  the  company  is  therefore  li  able 
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for  the  amount  of  the  same.  Until  the  ordinance  of  secession,  which  was 
passed  on  the  17th  of  April,  1861,  was  ratified  by  the  people  of  Virginia  on 
the  fourth  Thursday  in  May  following,  it  was  inchoate,  and  not  a  com|ilete 
ict  It  was  not  until  June  1^,  1861,  that  the  convention  furmally  ratified 
the  Constitution  of  the  Confederate  States  and  proclaimed  it  binding  on  the 
people  of  Virginia.  The  subsequent  ratification  of  the  ordinance  by  the 
people  could  not  have  the  effect,  by  relation  to  the  day  of  its  passage^  to- 
change  the  actual  status  of  the  two  governments  on  that  day,  so  as  to  make- 
lets  tortious  which  otherwisA  would  not  be  so,  and  defeat  tfie  rights  of  pri- 
vate persons.  —  Portsmouth  Ins  Co.  v.  Reynolds's  Administratrix,  Sup.  Ct> 
App.  Va.,  Va.  L.  J.,  March,  p.  106. 

Same.  —  A  distinct  denial  of  liability  by  the  insurer,  and  refusal  to  pay, 

on  the  ground  that  there  is  no  liability,  is  a  waiver  of  the  condition  of  & 
policy  rt*quiring  proof  of  loss,  and  such  waiver  may  bo  express  or  implied,- 
It  maV  be  shown  by  acts  or  conduct,  ns  well  as  by  words.  There  being  a 
Question  whether  the  insurance  money,  when  recovered,  would  be  assets  in 
tne  hands  of  the  widow  as  administratrix,  liable  to  the  payment  of  her 
husband's  debts,  and  distributable  as  personal  estate,  or  whether  the  money 
does  not  stand  in  the  place  of  the  buudingn,  and  become  divisible  between 
her  and  the  heir  in  the  proportion  of  their  respective  interests  in  the  houses, 
a  court  of  equity  was  tne  proper  forum  in  which  to  bring  the  suit,  and  the 
bill  is  not  demurrable  on  that  ground.  It  was  proper  to  mIIow  interest  dur- 
ing the  war  on  the  amount  of  the  policies.  —  See  Roberts's  Administrator  v. 
Cocke  etc.,  28  Gratt  207.  — /6ui. 

Fire —  Parol  contract  —  Mortgageor  and  mortgagee.  —  A  contract  of  insur- 
ance can  be  made  by  parol,  unless  pn>hibited  by  statute  or  other  positive 
regulation.  Where  a  contnu-t  of  insurance  is  made*  with  the  mt»rtgugeor,  the 
mortgagee  cannot  recover  where  the  mortgageor  hHS  committed  a  breach  of 
the  conditions  of  the  p«»licv.  —  Humphrey  p.  Hartford  Ins.  Co.,  U.  S.  Cir. 
Ct  North.  DisL  N.  Y.,  Rep:,  Jan.  28,  p.  106. 

See  Corporation,  Forkion. 

— --  Life  —  Agreements  as  to  pernicious  habits,  -^  In  an  application  for  a  life- 
insurance  policy  the  applicant  stated  *'  that  he  does  not  now  nor  will  he 
practice  any  pernicious  habit  that  obviously  tends  to  the  shortening  of  life." 
The  policy  contained  a  condition  *Mhat  if  any  of  the  Btatements  or  declara- 
tions made  in  the  application  shall  be  found  in  any  respect  untrue,  the  policy 
shall  be  void."  At  the  time  of  ihe  application  Mpplicani's  habits  were  cor- 
rect and  temperate;  afterward  he  took  to  excessive  drinking,  whereof  he 
died.  Held,  that  the  policy  was  not  avoided.  — Kiiecht  o.  Mutual  Life  Ins. 
Co.,  Sup.  Ct  Pa.,  Am.  L.  tiec,  March,  p.  634. 

Life      Assignment  by  wife  —  Lex  lad  —  Life-estate.  — Where  a  citizen  of 

Massachusetts  in^sured  his  life  in  a  New  York  company  and  subsequently 
assigned  the  policy  to  his  wife,  who  in  turn  assigned  it  to  plaintiff  as  secur- 
ity for  a  loan  to  her  husband,  it  was  held,  that  the  assignee  of  an  enti*'e  policy 
most  usually  sue  at  law,  but  where  the  rights  of  several  parties  are  in  issue, 
as  here,  a  suit  in  equity  may  be  maintained;  that  while  the  contnict  as 
between  the  original  parties  may  be  governed  by  the  law  ot  New  York,  the 
power  of  the  wife  to  assign  must  be  determine'd  by  the  law  of  Massachu- 
setts; that  a  married  woman  who  is  assignee  of  a  policy  in  which  her 
children  are  not  mentioned  has  at  least  a  life-interest  which  she  may 
assign ;  and  that  the  plaintiff  is  entitled  to  the  amount  due,  either  out  of  the 
insurance-money,  or  out  of  the  interest  from  the  same  until  the  debt  is  paid 
or  the  wife  is  dead.  —  New<'omb  v.  .Mutual  Life  Ins.  Co.,  U.  8.  Cir.  Ct  Dist. 
Mass.,  Ins.  L.  J.,  Feb.,  p.  124. 

— -—  Life —  Change  of  contract  by  agent.  —  A  stipulation  in  a  contract  for  life 
insurance  that  no  agent  shuuld  be  permitted  to  waive  forfeitures,  or  alter  or 
change  the  written  contract,  and  that  no  alteration  or  change  in  such  con- 
tract should    be  binding  unless  in   writing,  signed  by  the  president  or 
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secretarv  of  the  company,  is  valid  and  binding  upon  the  insured,  and  the 
company  will  not  be  oound  by  any  attempted  change  made  by  an  agenL  — 
Clevenger  v.  Mutual  Life  Ins.  Co.,  Sup.  Cl  Dakota,  Ins.  L.  J.,  Feb.,  p.  129. 

Life —  Contract  —  Non- performance  ofcandiiiona  —  Powers  ofa^ent  — 

Delegation  —  Burden  of  proof  —  Estoppel  through  acta  of  examiner  — 
Warranty.  —  The  insuring  companjr  employed  an  agent  to  solicit  appli- 
cations who  WHS  permitted  to  hold  himself  out  as  an  agent  for  ^neral  pur^ 
poses.  The  ngent  sent  a  blank  application  to  an  examining  physician  of  the 
company'  with  the  request  that  tie  fill  out  the  blanks  with  the  name  of 
plaintiff's  intestate,  and  his  answers,  and  that  he  solicit  other  applications. 
The  answers  of  the  decedent  to  the  interrogatories  were  written  out  by  the 
physician,  who  was  also  his  regular  medical  adviser.  The  answers  were  not 
see'n  by  the  insured.  On  the  trial  the  defendant  failed  to  show  the  actual 
extent  of  the  powers  delegated  to  its  agents  or  whether  he  had  or  had  not 
authority  to  aelegate  power  to  the  examining  ph3-sician.  JSeld^  that  the 
facts  were  sufficient  to  throw  the  burden  of  proof  on  the  company  as  to  the 
limitation  of  its  agent's  powers,  and  failure  to  do  this  justifies  the  pre- 
sumption that  he  had  power  to  delegate  authority  to  the  medical  examiner. 
The  application  was  a  warranty,  and  some  answers  were  not  strictly  true; 
but  they  were  dictated  and  written  by  the  examiner  with  full  knowledge  of 
the  facts,  he  acting  in  good  faith,  and  if  his  acts  were  the  acts  of  the  com- 

f>any  the  latter  was  estopped  from  denyin  r  the  truth  of  the  answers.     Where 
aw' and  equity  are  blended  in  the  same  jurisdiction,  evidence  to  show  an 
estoppel  is  properly  admissible  at  law.     A  party  seeking  to  rescind  a  con- 
tract for  fraud,  need  not  tender  back  money  received  where  the  defence  is 
-     non-performance  of  conditions. — Flynn  p. "^  Equitable  Life  Ins.  Co.,    cL 
App.  N.  Y.,  Ins.  L.  J.,  Feb.,  p.  97. 

Life  —  Contributory    plan  —  Disability    of  policy-holders  —  P<nDer   to 

assess  after  bankruptcy  of  company.  —  By  the  provisions  of  certain  policies 
of  life-insurance,  tne  death-losses  were  to  be  paid  from  assessments  upon 
policy-holders  at  the  time  of  assessment,  and  the  contributions  so  collected 
were'to  be  paid  over  by  the  company  to  the  beneficiary  of  the  death-loss, 
and  policy-nolders  defaulting  thereby  forfeited  their  policies.  The  company 
neglected  to  assess  in  several  instances,  and  became  bankrupt.  On  an  appli- 
cation to  the  court  by  the  assignee  in  bankruptcy  for  an  assessment  upon  the 
policy-holders  to  pay  such  losses,  held^  that  as  the  contributions  were  vol> 
untary  payments,  the  policy-holders  having  the  right  to  pay  or  lapse  out  by 
default,  and  as  such  contributions  when  paid  were  not  assets,  but  the  prop- 
erty of  the  beneficiaries,  the  application  should  be  denied. — Re  Protection 
Life  Ins.  Co.,  U.  S.  Cir.  Ct.  North.  Dist  111.,  Rep.,  Feb.  18,  p.  199;  Ins.  L. 
J.,  Feb.,  p.  146. 

Life  —  Effect  on  policy  of  terms  of  application  —  Questions  explained 

by  medical  examiner  —  Evidence  to  ^alify  warranty.  —  A  printed  appli- 
cation for  life  insurance,  referred  to  m  the  policv  and  made  part  thereof 
was  headed  as  follows:  "Questions  to  be  asked  by  the  medical  examiner, 
who  will  fully  explain  the  questions  and  witness  the  answers  and  signature 
of  the  person  examined."  Held,  that  the  insured  was  entitled  to  rely  as 
much  upon  the  medical  examiner's  verbal  contemporaneous  explanation  of 
the  meaning  of  the  questions  as  if  such  explanation  had  been  a  part  of  the 
printed  (question.  Held  further^  that  evidence  of  such  verbal  explanation 
was  admissible  in  an  action  of  debt  01^  the  policy,  though  the  assured  had 
warranted  the  truth  of  his  answers.  —  Connecticut  General  Ins.  Co.  v.  Mc- 
Murdy,  Sup.  Ct  Pa.,  W.  N.  C,  March  11,  p.  167. 

Life  —  Evidence  —  Admissibility  on  different  pleadings  in  same  suit  — 

Verdict.  —  Where  different  issues  on  different  pleadings  in  the  same  suit  are 
tried  toother,  the  judge  must  admit  evidence  material  to  any  one  issue 
though  inadmissible  upon  the  others;  and  unless  he  be  requested  by  the 
other  side  to  confine  such  evidence  to  the  particular  issue,  neglect  to  do  ao 
is  not  error.    Where  distinct  issues  are  tried  in  the  same  suit,  a  general  ver- 
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diet  for  either  party  is  a  determination  of  all  the  material  issues  in  his  fiivor; 
if  the  difference  in' the  issues  is  material,  verdicts  upon  each  issue  should  be 
requested  by  the  party  desiring  them.  Per  Sterrett,  J. :  The  immateriality 
of  one  of  several  counts,  where  there  is  a  general  verdict  for  the  plaintiflr,  is 
no  ground  for  reversal  where  the  damages  are  fixed  by  the  pleadings,  as  in 
the  present  case,  and  the  only  question  fbr  the  jury  is  whether  the  plaintiflT 
is  entitled  to  recover.  —  Ibid, 

—  Life — ExempHona^ — Under  the  statutes  of  Tennessee,  a  policy  taken 
out  by  the  husband  on  his  own  life  and  made  payable  to  his  wife  is  exempted 
from  all  claims  of  creditors,  even  thoiu^h  the  nusband  was  insolvent  during 
the  time  the  premiums  were  paid. — Harrington  v.  Traders'  Bank,  Bup.  Ct. 
Tenn.,  Ins.  L.  J.,  Feb.,  p.  122. 

—  Life —  Premiums  —  Parol  waiver,  —  Where  a  person  insured  went  to  the 
office  of  the  company,  desiring  to  give  up  his  policy  because  he  could  not 
pay  the  premiums,  and  the  president  and  general  agent  objected,  and  prom- 
ise to  give  what  accommodation  was  necessary ;  and  thereafter  for  fifteen 
years  the  premiums  were  paid  irregularly,  sometimes  when  due,  and  at 
others  a  few  days  before  or  after  maturity;  and  then  a  premium  tendered 
three  days  after  it  was  due  was  refused,  and  the  insured  soon  after  was  killed ; 
held,  that  there  was  a  valid  waiver  of  the  condition  reouiring  prompt  pay- 
ment, which  could  not  be  withdrawn  without  notice.  —  Dillaber  v.  Knicker- 
bocker Life  Ins.  Co.,  Ct  App.  N.  Y.,  Rep.,  March  10,  p.  816. 

JtHMMiKT.  —  Findinaa.  —  Where  a  judgment  is  rendered  in  favor  of  a  party 
on  the  flndinsrs,  if  he  is  not  satisfied  with  the  findings  he  must  move  for  a 
new  trial  within  the  statutory  period,  or  he  cannot  subsequently  impeach 
them  on  the  ground  that  they  are  not  sustained  by  the  evidence.  —  Brady  v. 
Feiael,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Feb.  28,  p.  17. 

—  Partiea  to  deeds  void  for  want  of  consideration  and  for  palpable  fraud,  — 
Onlv  those  are  privies  to  a  judgment  whose  interest  in  the  subject-matter 
of  the  suit  originated  subsequent  to  its  commencement  The  doctrine  of 
relation  cannot  be  resorted  to  for  the  purpose  of  holding  a  party  bound  by 
•judgment  fraadulently  procured.  —  Snay  v,  McKamara,  Sup.  Ct.  Cal.,  Pac. 
Coa8tL.J.,Peb.28,  p.'4. 

—  Power  of  court  to  impose  conditions  of  acceptance  —  Master  and  servant  — 
Damages —  Evidence  held  sufficient  to  sustain  findings  of  the  jury.  —  Where 
demand  is  made  for  special  verdict,  and  the  court  fails  to  submit  specifically 
•11  the  material  issues,  failure  to  object  at  the  time  will  be  deemed  a  waiver 
of  the  error.  Liability  of  master  to  a  servant  for  injuries  resulting  from 
Diligence  of  a  superior  servant  in  the  same  employ,  considered.  The  jury 
returned  a  verdict  for  $4,600.  The  court,  deeming  the  damages  excessive, 
>igned  the  judgment  for  that  amount  upon  the  condition  that  plaintifi'  should 
accept  $8,000  in  full  satisfaction  if  paid  within  sixty  days.  Defendant, 
instead  of  making  payment,  appealed.  Held,  that  the  court*^had  no  right  to 
impose  such  terms  as  condition  precedent  to  signing  judgment;  and  there 
being  nothing  in  the  record  to  enable  the  appellate  court  to  say  that  the  ver- 
dict wu  in  fact  excessive,  Judgment  must  be  affirmed.  —  Schultz  o.  Chicago 
Hilwaukee,  and  8t  Paul  R.  (S).,  Sup.  Ct  Wis.,  N.  W.  Rep.,  Feb.  21,  p.  121. 

Jcdomikt-Crkditob.  —  Conveyance  by  debtor  io  children  —  Fraud  a  question 
f^  jwry-- Insolvency  —  The  fact  that  the  vendor  was  considerably  indebted 
at  the  date  of  his  several  voluntary  deeds  to  his  children  did  not  necessarily 
n|tke  those  deeds  void  as  to  judgment-creditors.  Such  indebtedness  would 
pe  a  badge  of  fhiud,  and  a  circumstance,  in  connection  with  others  surround- 
ing the  teansaction,  to  be  submitted  to  the  jurvto  determine  whether  or  not 
the  intention  of  the  vendor  was  fraudulent  Where  the  debtor  is  insolvent 
at  date  of  sale,  the  rule  is  different —Van  Bibber  o.  Matthis,  Sup.  Ct  Texas, 
TettaL.J.,March8,  p.  404. 
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Jurisdiction.  —  Privilege  of  parties  under  arrest  —  Civil  prtyeess.  — Where 
defendant  was  brought  under  arrest  on  a  criminal  char^  within  the  jarisdic- 
tion  of  the  courts  or  a  State,  where  plaintiff  obtained  judgment  against  him 
in  a  civil  action  while  he  was  in  duress,  and  garnishment  was  had  on  the 
arresting  officer,  who  held  possession  of  the  property  of  the  accused,  held, 
that  as  he  had  been  brought  within  the  jurisdiction  without  the  aid  or  in- 
tention, direct  or  indirect  of  the  gamishers,  the  garnishment  was  good.— 
Nichols  et  al.  v.  Goodheart,  Ct  App.  3d  Dist  111.,  Week.  Jur.,  March  11, 
p.  794. 

Same —  Exemption  of  money  taken  from  prisoner  hy  an  o^eer,  —  Where 

an  officer,  upon  arresting  a  person,  takes  his  money  from  him  and  deposits 
the  money  in  a  bank,  the  prisoner  is  jiot  entitled  to  the  money  as  exempt 
from  attachment,  even  if  he  files  a  schedule  showing  that  he  has  not  other 
property  of  the  value  of  the  statutory  exemption.  —  Ibid, 

JuRYv  —  Duty  of  commissioners  in  selecting, — County  commissioners  must 
select  jurors  from  the  several  precincts  in  the  county  in  proportion  to  the 
number  of  persons  therein  competent  to  serve  on  grand  and  petit  juries,  and 
if  they  failed  to  do  so  it  is  good  cause  for  challenge  to  the  array.  The  com- 
missiuners  should  not  select  the  same  persons  for  successive  terms  of  court* 
the  intention  of  the  law  being  that  no  person  shall  be  required  to  serve  as  a 
juror  a  second  time  until  all  qualified  persons  shall  have  served  respectively 
in  rotation.  —  Clark  r.  Commissioners  Saline  County,  N.  W.  Rep.,  Feb.  7. 

-^—  English  language  —  How  far  necessary  inrudieial  proceedings.  —  1.  The 
rule  that  all  judicial  proceedings  must  be  conaucted  in  the  English  language 
seems  to  be  applicable  only  to  tne  pleadings.  Contracts  in  another  languH^ 
may  be  sued  on.  foreign  witnesses  examined,  and  non-English-speaking  pris- 
oners put  on  trial.  80  also  the  written  instructions  of  the  court  might  be 
translated  into  the  language  of  a  juror.  2.  The  fact  that  a  person  cannot 
speak  or  understand  the  English  language  does  not  necessariiy  disqualify 
him  to  serve  as  a  juror,  for  the  court  has  power  to  appoint  an  interpreter  of 
the  proceedings  on  the  trial.  3.  Whether  a  court  could  appoint  an  inter- 
preter to  act  as  such  in  the  jurv-room,  quaere,  —  Town  of  Trinidad  v.  Simp- 
son, Sup.  Ct  Col.,  Cent.  L.  J.,' Feb.  20,  p.  149. 

Libel.  —  Retraction  —  Damages  —  WT^ere  retraction  not  admissible  in  miHga- 
tion  of  —  When  the  publication  of  a  libel  is  shown  to  be  a  voluntary  act  it 
will  be  presumed  to  be  malicious,  and  exemplary  damages  may  be  awarded; 
but  this  presumption  may  be  rebutted  by  showing  that  there  was  no  intent 
to  injure  the  plaintiff,  and  that  ail  proper  precaution  was  observed  in  the 

Sublication,  and  in  such  case  only  actual  damages  can  be  recovered.    Evi- 
ence  that  a  retraction  has  been  *published  after  the  suit  was  commenced  is 
not  admissible  in  mitigation  of  damages. 

Limitations.  —  Avoidance  of  statute  —  Pleadings.  —  A  party  seeking  to  avoid 
the  bar  ot  the  statute  on  account  of  fraud,  must  aver  and  show  that  he  used  due 
diligence  to  detect  it,  and  if  he  had  the  means  of  discovery  in  his  power,  he 
will  be  held  to  have  known  it;  concealment  bv  mere  silence  is  not  enough: 
there  \uuAt  bu  some  trick  or  contrivance  intended  to  exclude  suspicion  and 
prevent  inquiry.  The  circumstances  of  the  discovery  must  also  be  fully 
stated,  and  the  delay  which  has  occurred  must  be  shown  to  be  consistent 
with  the  requisite  diligence.  —  Wood  v.  Carpenter,  U.  S.  Sup.  Ot ,  West 
Jur.,  Feb.,  p.  70;  Rep.,  March  10,  p.  297,  See  also  Merchants' National 
Bank  0.  Carpenter  (suit  in  equity),  Rep.,  p.  300. 

L08T  iNDiCTMEJfT.  —  Substitution — Res  gestce.  —  The  fact  that  a  lost  indict- 
ment has  been  ^iubntitutcd  must  be  shown  by  an  order  of  record ;  and  in  the 
absence  of  such  an  order,  where  it  appears  that  an  effort  has  been  made  to 
substitute  an  indictment  the  case  will  be  reversed.  What  was  said  and  done 
at  the  time  of  sale  by  defendant  with  regard  to  the  cattle  alleged  to  have 
been  stolen,  was  part  and  parcel  of  the  transaction,  and  admissible  as  evi- 
dence.—Turner  c.  The  State,  Ct  App.  Texas,  Texas  L.  J.,  Feb.  18,  p.  880. 
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LuvACT. — Defence  of  debt — Warrant  of  attorney  to  eonfees  Judgment. — 
Where  the  aefendant  borrowed  money  of  the  plaintiff,  giving  his  bond  and 
warrant  of  attorney  secured  by  a  mortgage  of  his  real  estate,  received  the 
fall  sum,  and  pruriently  applied  the  same  in  payment  of  his  lien  debts, 
held,  that  a  subsequent  finding  that  he  was  a  lunntic  at  the  time  of  the 
execution  of  the  deeds  does  not  constitute  a  defence  to  the  repayment  of  the 
loan.  Per  euriam  :  A  warrant  of  attorney  to  confess  judgment  need  not  be 
under  seal.  — Kneedler's  Appeal,  Sup.  Ct.  Pa.,  W.  N.  C.,Teb.  12,  p.  97. 

MiLics.  —  Prosecution  to  coerce  settlement  —  Malicious  motive  —  Probable 
cause.  —  1.  While  the  malice  necessary  to  the  right  of  recovery  in  actions  of 
malicious  prosecution  may  not  be  deduced  as  a  necessary  legal  conclusion 
from  a  mere  act,  irrespective  of  the  motive  with  which  it  was  done,  yet  any 
motive  other  than  that  of  having  instituted  the  prosecution  against  the  plain- 
tiff for  the  purpose  of  bringing  him  to  justice  is  a  mHlicious  motive,  —  e.g., 
prosecuting  for  the  purpose  of  annoyance,  or  of  coercion  into  a  settlement. 
2.  What  £>es  or  does  not  amount  V>  probable  cause  is  not  for  the  jury  to 
determine.  The  question  is  one  of  mixed  law  and  fact.  It  is  for  the  jury  to 
determine  whether  the  alleged  facts  really  exist,  and  for  the  court  to  deter- 
mine whether,  upon  the  facts  so  found,  there  was  probable  cause  or  not  8. 
Probable  cause  is  a  reasonable  ground  of  suspicion,  supported  by  circum- 
stances sufficiently  strong  in  se  to  warrant  a  cautious  man  in  believing  that 
the  accused  was  guilty. — Johns  v.  Marsh,  Ct.  App.  Ind.,  Va.  L.  J.,  March, 
p.  188. 

Mastkr  ajtd  Servant.  —  Defective  machinery  —  Contributory  negligence  — 
(Question  for  jury,  —  The  general  rule  exempting  employer  from  Imbilitv  for 
injuries  caused  or  permitted  by  a  fellow-servant  hiis  numerous  well-defined 
exceptions.  The  master  is  obliged  to  exercise  diligence  in  sMelding  his  ser- 
vant from  preventable  hazard  while  the  latter  is  in  the  execution  ofthe  duty 
for  which  he  was  employed.  This  diligence  must  be  used  in  the  provision 
and  care  of  reasonably  safe  machinery,  as  far  as  the  exigencies  of  any  partic- 
ular case  may  require.  To  this  end,  m  corporations  the  servants  are  respon- 
sible for  the  safety  of  machinery  to  the  corporation ;  if  they  be  negligent, 
their  nes^li^nce  is  that  of  the  corporation.  It  is  for  the  jury  to  say  whether 
there  has  been  contributory  negligence  on  the  part  of  the  injured  servant  if 
after  he  has  complained  of  defects  in  machinery  he  continues  to  use  the 
same  after  a  responsible  promise  has  been  made  to  amend  the  defect,  and 
whether  belief  in  such  promise  was  well  grounded.  The  burden  of  proof, 
in  such  case,  alwavs  remains  with  the  employer  to  show  contributory  negli- 
gence. —Hough  V.  Texas  and  Pacific  R  Co..' Sup.  Ct.  U.  S.,  Alb.  L.  !j.,  Feb. 
28,  p.  129.  See  also  Rep.,  Feb.  18,  p.  193;  Am.  L.  Rec,  March,  p.  513. 

Liability  for  negligence  of  fellow-seroant  —  E  idence  —  Common    emr- 

pUymcnt.  —  In  an  action  against  the  master  for  injuries  resulting  in  death  to 
servant,  caused  by  fellow-servant,  the  recovery  should  be  limited  to  compen- 
sation for  the  pecuniary  loss.  It  is  competent  to  show  th»^  amount  or  de- 
ceased's earnings;  that  plaintiff  was  his  wife,  and  that  they  had  minor 
dependent  children ;  but  evidence  as  to  the  widow's  pecuniary  resources  is 
incompetent.  Plaintiff's  intestate  was  in  the  employ  of  the  appellant  as 
track-repairer,  and  was  killed  by  a  lump  of  coal  thrown  by  a  brake  man  in 
the  employ  of  appellant  from  a  passing  train.  Held^  that  there  was  not 
such  a  common  employment  as  would  preclude  the  right  of  rt  covery. — 
Chicago  and  North- Western  R.  Co.  v,  Maronda,  Sup.  Ct.  III.,  Ch.  Leg.  N., 
March  6,  p.  210. 

Harrtkd  Woman.  —  Separate  estate  charged  —  Equity.  —  A  married  woman 
having  a  separate  estiite  may  charge  the  same,  in  equity,  by  the  execution  of 
a  promissoi^  n<ite  as  surety  for  her  husband  or  another.  Where  a  married 
woman  having  a  separate  estate  executes  a  promissory  note  as  surety  for  the 
principal  maker,  a  presumption  arises  that  she  thereby  intends  to  charge  her 
separate  estate  witn  its  payment;  and  a  court  of  equity  will  carry  such 
intention  into  effect  by  subjecting  such  estate  to  the  payment  of  the  debt,  in 
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the  mode  prescribed  by  the  statute.  — Williams  v,  Wunston,  Sup.  Ct  Ohio^ 
Am.  L.  Kec,  March,  p.  646. 

MscH ANIONS  Lien. — Principal  and  agent  —  "Cash**  defined  —  Reputed 
owner  —  Sufficient  statement.  —  Where  four  persons  unite  in  action,  each 
stating  his  cause  of  action  in  an  independent  count,  no  serious  objection  was 
seen.  An  agent  is  not  bound  for  contracts  made  on  behalf  of  his  principal. 
In  a  statement  of  terms,  time  given,  and  conditions  of  contract,  the  words 
"  then  were  and  are  cash  "  are  of  no  meaning ;  "  cash  '*  signifies  any  thing.  — 
Hooper  r.  Flood,  Sup.  Ct  Cal,,  Pac.  Coast  L  J.,  March  8,  p.  80. 

Mining  Rights.  —  Water-jirivilege$ —  Right  of  way  under  acts  of  Congress  — 
Effect  on  preemption  claims  and  railroad  grants,  —  The  right  to  the  use  of 
water  for  mining,  agricultural,  and  other  purposes,  and  the  right  of  way  for 
the  construction  of  canals  and  ditches  over  tne  public  lands  for  such  pur- 
poses, wherever  the  right  has  become  vested  by  priority  of  possession,  is 
superior  to  any  right  that  may  be  subsequently  obtained  under  the  preemp- 
tion laws  of  the  United  States.  A  party  taking  land  by  preemption  subse- 
auent  to  the  enactment  of  the  statute  above  mentioned,  took  it  subject  to 
[lis  right  of  way,  and  cannot  now  disturb  it  Neither  can  the  rights  of  the 
owners  of  such  canal,  having  become  vested,  be  devested  by  a  grant  of  the 
lands,  through  which  the  canal  runs,  to  a  railroad  company.  The  rights  of 
persons  who  have  constructed  canals  for  such  purposes  are  rights  which  the 
government  had  by  its  conduct  recognized  and  encouraged,  and  was  bound 
to  protect  —  Broden  v.  Natoma  Water  and  Mining  Co.,  U.  S.  Sup.  Ct,  Ch» 
Leg.  N.,  March  6,  p.  209. 

MiSNOMSR  —  Must  be  pleaded.  —  If  a  party  appear  and  defend  under  a  name 
other  than  his  real,  without  making  his  true  name  known,  he  and  those 
claiming  under  him  will  be  bound  bv  the  judgment — McCreery  v.  Ever- 
ding,  Sup.  Ct.  Cal.,  Pac.  Coast  L.  J.,  JFeb.  28,  p.  9. 

Municipal  Corporations.  —  Claim  under  contract —  City  ordinance  —  Non- 
suit. —  A  claimant  in  a  municipal  claim  must  show  that  he  complied  with 
the  citjr  ordinances  relating  to  publication  of  his  intention  to  apply  to  have 
the  contract  awarded  him ;  it  is  not  suflScient  to  show  that  defendant  had 
actual  notice  of  such  intended  application.  The  allowance  of  amendments 
to  city  claims  under  the  act  of  April  21,  1868,  lies  within  the  sound  discre- 
tion of  the  court  The  plaintiff  in  a  scire  facias  on  a  municipal  claim 
cannot  suffer  a  voluntary  nonsuit,  when  he  has  been  compelled  to  issue  the 
scire  facias  under  the  provisions  of  the  act  of  February  21,  1862. — City, 
to  use,  etc.,  v.  Sanger,  bup.  Ct  Pa.,  W.  N.  C,  March  4,  p.  161. 

See  Pleading. 

Debt —  Taxation.  —  The  authority  in  a  municipal  corporation  to  incur  an 

obligation  carries  with  it,  by  necessary  implication,  the  duty  of  providing  by 
taxation  for  its  payment  Where  a  judgment  has  been  obtained  against  a 
municipal  corporation  for  overdue  interest  on  its  bonds,  it  is  not  necessary 
to  prove  an  express  demand  for  payment  and  an  express  refusal  thereof  as 
a  condition  precedent  to  the  issuance  of  a  writ  of  mandamus  to  compel  pay- 
ment. This  court  cannot,  by  mandamus  or  otherwise,  direct  a  municipal 
corporation  to  levy  a  tax  larger  than  is  authorized  by  law.  —  United  States 
ex.  rel.  v.  City  of  Elizabeth,  U.  S.  Sup.  Ct,  Rep.,  Feb.  25,  p.  282. 

—  Defective  highway.  —  An  action  cannot  be  maintained  against  a  town  for 
injuries  resulting  from  a  defective  highway  or  bridge  unless  the  statutory 
notice  in  writing  is  given  the  supervisors  within  sixty  days  after  the  injury; 
and  a  complaint  for  such  injury  must  allege  the  giving  of  such  notice.— 
Susengouth  v.  Town  of  Rantoul,  Sup.  Ct  Wis.,  N.  W.  Rep.,  Feb.  14,  p.  74. 

Liability  for  acts  of  officers.  — A  city  is  not  liable  in  tort  for  the  act  of  ite 

treasurer,  acting  in  good  faith  in  the  execution  of  his  tax-warrant,  in  seizing 
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and  filing  the  chattels  of  one  person  for  the  delinquent  taxes  of  another.  — 
Wallace  v.  City  of  Menastia,  Sup.  Ct  Wis.,  Cent.  L.  J.,  Feb.  20,  p.  149. 

Power  to  $eU  lots.  —  An  ordinance  of  the  city  of  Laredo  authorizing  the 

mayor  to  sell  city  lots,  did  not  confer  upon  him  power  to  sell  tracts  or  par- 
cels of  land  belon^ng  to  the  city  whicn  had  not  been  laid  off  into  lots.  — 
City  e.  Macdonnell  et  al..  Sup.  Ct  Texas,  Texas  L.  J.,  March  10,  p.  419. 

Power  of  taxation  on  spedfie  business  —  Limitation,  —  Municipal  corpora- 
tions have  power  to  tax  business,  as  well  as  the  property  with  which  the  ousi- 
ness  is  carried  on.  But  taxes  on  sales  must  be  ad  valorem,  and  not  governed 
by  arbitrary  distinctions.  The  tax  must  fall  uniformly  in  proportion  to  the 
sales.  A  tax  on  drays,  in  proportion  to  the  number  of  horses  employed,  is 
legal,  whether  they  io  business  for  certain  stores,  or  a  general  business.  The 
wear  of  streets  is  the  same  in  both  cases.  But  tax  on  wagon  for  private  use 
is  a  tax  un  private  property,  and  limited  to  one  per  cent.  The  mayor  and 
council  cannot  delegate  power  to  the  mayor  to  levy  a  tax.  A  commutation 
itreet-tax  is  not  a  poll-tax,  and  is  therefore  not  unconstitutional.  —  Johnston 
9.  Mayor  and  Council  of  Macon,  Sup.  Ct.  Ga.,  Rep.,  Feb.  18,  p.  208. 

HoRTOAOK.  —  Equity  of  redemption —  Oral  promise,  — Plaintiff  in  error  pur- 
chased certain  land  of  one  Gf.,  the  owner  thereof,  subject  to  certain  mort- 
eages  and  pending  proceedings  for  foreclosure,  which  proceedings  were  inef- 
fectual for  failure  to  make  G.  a  party  thereto.  Defendant  claimed  title 
through  the  purchaser  at  foreclosure  safe,  and  testified  that  before  purchas- 
ing he  went  to  plaintiff  in  error,  then  in  possession,  and  asked  him  in  re^rd 
to  bis  claim,  and  that  he  then  made  no  claim  of  title  under  the  equity  ot  re- 
demption, or  adverse  to  that  supposed  to  have  been  transferred  by  trie  fore- 
closure proceedings,  and  the  finding  of  the  jury  was  to  the  effect  that  he  also 
agreed  orally,  to  surrender  the  possession.  Held,  that  as  he  was  then  the 
owner,  subject  to  the  mortgage,  nis  oral  agreement  to  surrender  possession 
was  not  binding;  that  he  did  not  become  a  tenant  at  will  or  by  sufferance, 
and  was  not  estopped  from  questioning  the  title  of  defendant  in  error  in 
proceedings  to  recover  the  possession.  —  Nims  v.  Sherman,  Sup.  Ct.  Mich., 
N.  W.  Rep.,  Feb.  21,  p.  58. 

Foreclosure  —  Lien. — In  an  action  to  foreclose  a  mortgage  the  judgment 

must  conform  to  the  statute  regulating  the  practice  in  such  actions,  and 
unless  it  does  so  conform  it  must  be  reversed  upon  appeal.  Under  the 
existing  law  it  is  not  intended  that  a  judgment  of  foreclosure  should  be  a  lien 
upon  any  lands  except  those  mortgaged,  until  after  sale  and  confirmation, 
and  then  only  fur  any  deficiency  which  shall  be  adjudged  due  the  plaintiff 
npon  motion  for  an  order  directing  the  payment  thereof  bv  the  party  liable 
therefor.— Welp  ».  Gunther,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,*March  11,  p.  178. 

LiabUUy  of  purchaser  —  Suretyship  —  Neglect.  —  Where  a  mortgageor 

sells  the  mortgaged  premises  subiect  to  the  lien  of  the  mortgage,  the  pur- 
chaser dues  not  become  personally  liable  to  pay  the  mortgage  debt  unless 
be  assumed  the  payment  thereof  as  a  portion  of  the  purchuse-money. 
Neglect  by  a  creditor  to  sell  property  pledged  as  security  will  discharge 
the  surety,  where  the  contract  reouires  promptitude  in  the  collection  of  the 
debt  and  diligence  in  the  sale  of  tne  property  pledged  to  that  end. — Walker 
r.  Goldsmith,  Sup.  Ct.  Or.,  Am.  L.  Rec,  Marcn,  p.  538. 

Personal  property  —  Insufficient  description.  —  Where  the  personal  prop- 
erty mortgaged  is  described  only  by  certain  quantities,  as  so  many  head  of 
cattle,  horses,  mules,  hogs,  ete.,  there  being  no  reference  to  the  ownership  or 
locality  of  the  property  in  the  mortgage  itself,  parol  evidence  is  not  compe- 
tent to' fill  the  defect.  Where  there  is  such  a  reference  us  to  the  property, 
extrinsic  evidence  will  be  received  to  fill  the  defective  description  in  t^e 
mortgage.  Where  the  precise  number  of  cattle,  horses,  mules,  hog.«,  ete., 
conveyed  are  a  smaller  number  than  the  whole  number  of  the  owner  or 
place  referred  to,  the  amounta  cannot  be  identified,  and  the  mortgage  is 
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fatallj-  defective.  — Kelly  o.  Reed,  Sup.  Ct.  Wis.,  South.  L.  J.  &  R.,  Feb., 
p.  221. 

IJkw  Trial.  —  Evidence  —  Prejudice  or  passion  of  jury.  — When  the  appel- 
lant Claims  that  a  verdict  lor  damages  is  erroneous,  he  may  reW  either 
upon  the  ground  that  the  evidence  does  not  sustain  the  verdict,  or  that  the 
verdict  is  the  result  of  prejudice  or  passion.  —  Du  Bentz  v.  Jessup,  Sup.  Ct 
Cal.,  Pac.  Coast  L.  J.,  Feb.  7,  p.  .06. 

Official  Bond.  —  Liability  of  surety  —  Jttdgment  against  principal.  —  A 
Judgment  against  the  principal  in  an  official  bond,  appearing  by  the  record 
^to  have  been  reci-vfrea  for  acts  or  omissions  which  wt)Uld  be  a  breach  of  the 
conditions  of  the  bond,  is  admissible  against  the  sureties,  in  an  action  upon 
the  bond,  as  at  least  pHmd  facie  evidence  of  plaintitf^s  right  to  recc»ver,  and 
of  the  amount  he  is  entitled  to  recover.  —  Stevens  1;.  Shafer,  Sup,  Ct  Wis., 
Alb.  L.  J.,  Feb.  7,  p.  109. 

• Validity.  —  Where  an  officer  is  required,  by  compulsion  of  his  superior, 

to  give  a  bond  with  stipulations  or  provisions  not  required  by  law,  the  bond 
is  wholly  void.  Where  an  official  bond  is  given  for  the  safe-keeping  or 
accounting  of  public  money,  the  parties  to  it  are  not  liable  for  a  loss  caused 
by  the  act  of  God  or  of  the  public  enemv.  —  United  States  v.  Humason,  U. 
S.  Cir.  Ct  Dist  Or.,  Rep.,  Jan.  28,  p.  lOt. 

Overflowed  Lands.  —  Action  against  United  States  in  State  courts. — Pro- 
ceedings under  the  act  of  Congress,  for  lands  flowed  or  taken  in  the  im- 
provement of  the  Fox  and  Wisconsin  Rivers,  for  the  purpose  of  ascertaining 
the  compensation  to  be  paid,  may  be  instituted  in  the  State  courts  and  the 
United  Stat<'8  miiy  so  institute  such  proceedings  without  any  special  legisla- 
tive permission,  or  they  may  be  instituted  by  the  private  owner  of  the  lands 
taken.*  The  United  States  may  bv  act  of  Congress  waive  its  sovereignt]^, 
and  consent  that  suit  may  be  brought  against  it  in  a  State  court  Tht*  condi- 
tion found  in  sect  1  of  the  act  of  Contcress  of  March  8,  1875,  providing  for 
the  ascertaining  of  compensation  to  be  paid  for  lands,  when  in  the  opinion  of 

•  the  officer  in  charge  of  an  improvement  it  is  not  prudent  that  a  dam  be 
lowered,  imposes  an  active  duty  on  the  officer,  and  to  relieve  from  future 
damages  there  must  be  a  relinquishment  by  the  government  of  a  right  to 
maintain  the  dam.  Armond  r.  Green  Bay  Company.  36  Wis.  41.  followed. 
Kule  of  damages  adopted  in  such  proceeding. — Jones's  Administrator  v. 
United  States,  Sup.  Ct  Wis.,  N.  W.  Rep.,  Feb.  28. 

Partition.  —  In  partition,  an  appeal  will  not  lie  when  there  is  no  interlocutory 
decree.  —  Miller  v.  Sharp,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Feb.  28,  p.  11. 

Partnership.  —  Interest  on  deficient  capital  of  member.  —  In  the  spring  of 
1874,  C.  was  the  owner  of  a  livery.stable  and  stock  on  Ninth  Street  Omaha; 
he  also  bought  a  lot  on  Fifteenth  and  Farnham  Streets  for  the  purpose  of 
erecting  a  new  stable  thereon  :  hi^d  paid  $5,000  on  such  pun-hase,  ana  given 
a  mortgage  on  said  lot  for  $7,000,  the  balance  of  the  purchase-money.  On 
the  firsl.  of  May  of  said  year  he  entered  into  the  partnership  with  W.  The 
livery  stock  and  interest* of  C.  in  the  lot  on  Fifteenth  and  Farnham  Streete 
were  estimated  at  $19,000.  W.  was  to  put  in  an  equal  amount.  He,  W., 
was  to  go  on  and  put  up  a  new  building  tor  their  business  on  the  said  lot, 
furnishing  the  means  therefor,  and  if  the  cost  thereof  should  fall  short  of 
the  amount  put  in  by  (\,  then  the  amount  was  to  be  made  up  in  some  other 
way.  W.  conipleteJi  the  erection  of  the  building  in  September  of  that  year, 
at  a  cost  of  $13,766.99.  The  amounts  severally  drawn  out  of  the  business 
by  the  plaintiff  and  by  the  defendarit  each  of  the  four  and  a  half  years  of 
the  partnership  were*  nearly  equal,  but  during  such  time  the  defendant 
from  time  to  time  paid  in  money  to  the  partnersliip  in  excess  of  that  paid  in 
during  the  same  time  by  the  plaintiff,  so  that  at  the  time  of  the  dissolution 
the  deficiency  of  deienclant  amounted  only  to  $549.42.  No  demand  wai 
ever  made  on  defendant  by  plaintiff  that  he  make  good  his  deficiency,  nor 
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did  the  business  of  the  firm  requiro  the  same.  Held,  that  the  plaintiff  was 
not  entitled  to  interest  on  such  deficiency,  or  anv  part  thereot.  —  Clark  v. 
Warden,  Sup.  Ct.  Neb.,  N.  W.  Rep.,  Feb.  21,  p.  453. 

Property  —  Priority  of  er editors  of,  over  thoae  of  individual  members, — 

The  property  of  a  partnership  belongs  to  the  firm  so  long  as  it  continues  in 
existence,  and  not  to  the  inoividual  members  of  the  firm,  and  creditors  of 
the  firm  have  a  preference  to  have  debts  due  them  paid  out  of  the  firm  assets 
to  the  exclusion  of  creditors  of  the  several  members  of  the  firm.  Their 
equity,  however,  is  a  derivative  one,  not  enforceable  in  their  own  right  It  is, 
pnctic&Iij,  a  subrogation  to  the  equity  of  the  individual  partner,  to  be  made 
effective  only  through  him.  Hence,  if  he  is  not  in  a  condition  to  enforce  it 
the  creditors  of  a  firm  cannot  be.  So  long  as  a  partner  retains  an  interest 
in  the  firm  nssets,  creditors  of  the  firm  may  have  those  assets  applied  to 
payment  of  debts  due  them ;  but  if  before  the  interposition  of  the  court  is 
invoked  the  propert}'  has  ceased  to  belting  to  the  partnerfthip,  the  e<)uitiea 
of  the  partners  are  extinguished,  and  the  derivative  equities  of  tne  creditors  is 
at  an  end.  —  Case  v.  Beauregard,  U.  S.  Sup.  Ct,  Va.  L.  J.,  Jan.,  p.  16. 

fATm—Diaelaimer, — A  reissued  patent  cannot  be  sa^tained  in  a  case 
where  it  contains  claims  that  have  once  been  formally  disclaimed  by  the 
patentee,  or  rejected  with  his  acquiescence,  and  he  has  consented  to  such 
rejection  in  order  to  obtain  his  pater t  — Legget  et  al.  v.  Avery  et  al.,  U.  S. 
Sup.  Ct,  Ch.  Leg.  N.,  March  18,  p.  219. 

—  Liability  for  use  of  by  employee.  —  Where  a  patented  invention  was 
Qsed  in  defendant's  factory  bj  a  man  who  worked  by  the  piece  and  supplied 
his  own  tools,  defendant  is  liable  for  the  infrinirement  — Wooster  ».  Marks, 
U.  8.  Cir.  Ct,  South.  Dist  N.  Y.,  Rep.,  Feb.  18,  p.  201. 

—  Not  secured  by  copyright  —  The  copyright  of  a  book  dbes  not  give  to  the 
author  the  exclusive  rignt  to  use  the  novelty,  art,  or  thing  described  in  the 
hook-  Accordingly,  held,  that  the  cop3'right  of  a  work  on  book-keeping  did 
not  secure  the  exclusive  right  to  the  use  of  the  method  or  system  of  book- 
keeping contained  therein.  —  Baker  v.  Selden,  U.  S.  Sup.  Ot/  Alb.  L.  J., 
Feh.  28,  p.  168. 

■ — Royalty  —  Assignee.  —  A  patent-right  was  assigned  with  the  provision 
that  a  certain  royalty  should  be  paid  for  each  machine  sold.  The  assignee 
rahsequentlv  settled  with  certain  parties  using  a  machine  infringing  on  the 
right  80  assigned,  granting  them  a  license  to  use  the  machine.  Held,  that 
the  assignee  was  liable  in  such  cases  for  the  stipulated  royalty.  —  Rodgers  v. 
Tomint,  Sup.  Ct  Mich.,  N.  W.  Rep.,  Feb.  28. 

♦I'UDiNo. — Demurrer  — Joint,  by  several  defendants  — Action  good  as  to  one. — 
On  error  brought  to  reverse  the  judgment  of  the  District  Court  sustaining  a 
joiot  demurrer  by  several  defendants  to  a  petition  charging  a  joint  trespass 
Of  wrong  to  the  property  of  the  plaintiff,  the  court  being  of  opinion  that 
the  petition  states  a  cause  of  action  as  against  one  of  the  defendants,  the 
demurrer  should  be  overruled  as  to  all  of  them.  The  rule  of  practice  in 
Jttch  oases  is  that  a  joint  demurrer  to  a  complaint  by  several  defendants  will 
he  overruled  if  it  state  a  cause  of  action  against  anj'  of  those  joining  in  the 
demurrer. —Dunn  v.  Gibson  et  al,  N.  W.  Rep.,  Feb.  7. 

^plidty  —  Demurrer.-^  A  plea  which,  though  suga:esting  several  facts, 
•*t8  up  hut  a  single  defence,  is  not  demurrable  for  duplicity.  Where  judg- 
y^ot  has  been  entered  for  the  defendant  upon  a  demurrer  to  a  plea  whidi 
dwpoaes  of  the  plaintiff's  whole  right  of  action,  a  judgment  will  be  entered 
for  the  defendant  upon  the  whole  record,  though  there  be  other  issues  pend* 
SR*  '"^  others  still  determined  in  favor  of  the  plaintiff.  —  City  to  use,  etc.  v. 
Wi8tar,  Sup.  ct  Pa.,  W.  N.  C,  March  4,  p.  162. 

^^^cj.~iVb<ic«  of  writ  of  error —  Construction  of  appeal-bond — Liabili- 
•*«•  of  sureties.  —  Notice  to  the  opposite  party  is  required   in  every  case 
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where  a  writ  of  error  or  appeal  is  taken  to  an  appellate  court,  excei>t  when 
the  appeal  is  allowed  in  open  court  Where  a  bond  is  given  in  an  inferior 
court  to  prosecute  an  appeal  to  effect  in  a  superior  court,  the  sureties 
become  liable  if  the  judgonent  is  affirmed  in  the  superior  court;  nor  are 
they  discharged  in  case  the  judgment  pf  the  superior  court  is  removed  into 
a  higher  court  for  reexamination,  and  a  new  bond  given  to  prosecute  the 
second  appeal,  if  the  judgment  is  affirmed  in  the  court  of  last  resort  In 
order  to  cnarge  the  sureties  on  an  appeal-bond,  it  is  not  necessary  that  an 
execution  on  the  judgment  recovered  in  the  appellate  court  should  be 
issued  against  the  principal.  —  Babbitt,  Assignee,  v.  Shields  et  al.,  U.  S. 
Sup.  Ct,  Ch.  Leg.  N.,  March  18,  p.  218. 

Power  of  court  to  suspend  rules,  — It  is  always  in  the  power  of  the  court 

to  8us{)end  its  own  rules,  or  to  except  a  particular  case  from  their  operation, 
when  justice  requires.  —  Pickett  v.  Wallace  et  al.,  Sup.  Ct  Cal.,  Pac.  Coast 
L.  J.,  Feb.  7,  p.  506. 

Process  —  Service  on  non-resident  defendant  on  compuiewy  attendance,  — 

The  service  of  process  upon  a  non-resident  defendant  who  is  under  indict- 
ment in  a  Federal  court,  and  whose  presence  in  such  court  is  compulsory  at 
the  time  of  the  service,  is  illegal,  and  such  service  will  be  set  aside  on 
motion.  —  United  States  v.  Bridgman,  U.  S.  Dist  Ct  East  Dist  Wis., 
Am.  L.  Bee,  March,  p.  641. 

Publication  Ik jurious  to  Tradi.  —  Injunction.  —  Where  one  man  pub- 
lishes that  which  is  injurious  to  another  in  his  trade  or  business,  that 
publication  is  actionable ;  and,  bein^  actionable,  will  be  stayed  by  injunction. 
A  false  statement  that  the  advertisers  "are  alone  possessed  of  the  secret 
for  compounding  that  famous  condiment"  which  statement  had  caused  cer- 
tain persons  to  return  goods  to  the  plaintiff,  restrained.  Semble  that  the 
court  would  restrain  such  a  publication,  as  being  calculated  to  injure  the 
plaintiff  in  his  trade,  even  without  proof  of  actual  damage  sustained. — 
Thorlev*s  Cattle-Food  Co.  v.  Massam,  Eng.  High  Ct  Ch.,  Cent  L.  J., 
March  12,  p.  211 ;  Alb.  L.  J.,  Feb.  28,  p.  171. 

Realty.  —  Title  to,  under  act  of  Congress  —  San  Francisco  preemption  — 
Trespass, --The  act  of  Congress  of  March  8,  1866,  "to  quiet  the  title  to 
certain  lands  within  the  corporate  limits  of  the  city  of  San  Francisco," 
having  confirmed  the  claim  ot  the  city,  in  trust  that  certain  lands  should  be 
disposed  of  and  conveyed  to  parties  in  the  bond  fide  actual  possession  thereof^ 
by  themselves  or  tenants,  on  the  passage  of  the  act,  held,  that  parties  who 
were  at  that  time  in  possession  of  land  as  intruders  and  trespassers  upon  the 
prior  possession  of  others,  and  who  were  afterwards,  by  legal  proceeding 
ejectea  from  the  premises,  were  not  entitled  to  a  conveyance  from  the  city 
as  beneficiaries  under  the  act,  but  that  the  prior  possessors  who  recovered 
the  possession  were  such  beneficiaries.  A  preemption  right  under  the  laws 
of  the  United  States,  cannot  be  acquired  by  intrusion  and  trespass  upon 
lands  in  the  actual  possession  of  others ;  nor  to  lands  in  California,  a  claim 
to  which  under  a  foreign  title  whs  at  the  time  pending  before  the  tribunals 
of  the  United  States  for  confirmation. — Trenouth  v,  Citv  and  County  of 
San  Francisco  et  al.,  U.  S.  Sup.  Ct,  Pac-  Coast  L.  J.,  Feb. '28,  p.  19. 

When  personalty —  Will —  Homestead,  —  Where  real  estate  is  devised  in 

trust  with  directions  to  sell,  and  pay  proceeds  to  heirs,  the  devise  is  of  per- 
sonal property  only.  Under  the  Iowa  Code,  a  mere  election  to  have  the 
dower  or  inteVest  admeasured,  and  the  institution  of  proceedings  therefor, 
without  regard  to  how  far  the  proceedings  may  have  processed,  short  of 
the  final  order  setting  off  the  distributive  share  or  dower  interest,  will  not 
prevent  the  homestead  right  from  descending  to  the  issue  of  such  survivor.— 
Burdeck,  Guardian,  v.  Kent  et  al..  Sup.  Ct  lown,  West  Jur.,  p.  64. 

—  See  also  Vendor's  Lisn. 
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RiOQUFMEiiT  OF  Dam AGis.  —  Injury  to  lessee  by  hreaeh  of  one  pari  ofeontraei 
will  recoup  for  damages  to  lessor  for  breach  of  another,  —  If  a  plaintifT  sue 
on  one  part  of  a  contract  as  to  which  there  are  mutual  stipulations  made  at 
the  »ame  time,  and  relating  to  the  same  subject-matter,  the  defendant  may 
recoup  his  damases  arising  from  the  breach  of  another  part;  and  this  is  so, 
whether  the  different  parts  be  contained  in  one  instrumei  t  or  several,  or 
where  one  part  is  in  writing  and  the  other  verbal,  or  whether  the  damages 
tre  liquidated  or  not.  So,  in  an  action  by  the  lessor  for  rent,  the  lessee  may 
recoup  damages  arising  from  the  leasing  of  contiguous  parts  of  the  premises 
for  the  sale  of  liauor,  contrary  to  agreement.  The  acts  complained  of  by 
the  defendant — tne  leasinc^of  part  of  the  premises  and  wrongful  sale  of 
liquon  therein,  whereby  defendant's  servants  became  intoxicated  and  his 
business  injured  —  are  to  be  regarded  by  the  jury  not  only  as  wrongful,  but 
maliciously  done,  and  in  such  cases  exemplary  or  punitive  damages  may  be 
recovered.  —  Chicago  Legal  News  Co.  v.  Davison,  Ct  App.  1st  Dist  III., 
Ch.  Leg.  N.,  March  6,  p.  214. 

SiTORMuro  Imbtbumxnt.  —  Action  —  Husband  and  wife,  —  An  action  to 
reform  a  written  instrument  is  in  the  nature  of  an  action  for  specific  per- 
formance, and  relief  is  granted  therein  on  the  same  principles.  An 
instrument  not  founded  upon  sufficient  consideration,  a  mere  voluntary 
instrument,  will  not  be  reformed ;  neither  will  an  instrument  be  reformed  to 
express  a  contract  which  was  originally  nudum  pactum.  At  the  common 
Isw,  a  feme  covert  can  do  no  act  to  bind  herself.  And  because  of  this  dis- 
ability to  contract,  if  a  wife  join  her  husband  in  the  execution  of  a  defective 
conveyance  such  conveyance  cannot  be  reformed  as  to  her  unless  bv  virtue 
of  an  express  statute. -^Petesch  v.  Hambach,  Sup.  Ct  Wis.,  Wis.  fjeg.  N., 
March  11,  p.  179;  N.  W.  Rep.,  March  6,  p.  179. 

BncoTAL  OF  Causb.  — Where  there  are  several  controversies  in  the  same 
suit,  that  are  properly  severable  in  their  character,  and  any  one  or  more 
plaintiffs  or  detenaants  actually  interested  in  any  one  of  such  controversies 
reside  in  a  State  other  than  the  one  in  which  the  other  party  to  such  contro- 
verBv  resides,  a  propei  case  for  removal  to  this  court  is  presented.  — Shepard 
et  al  V.  Ketikuk  Northern  Line  Packet  Co.,  U.  S.  Sup.  Ct,  Ch.  Leg.  N., 
March  18,  p.  220. 

— -^Motion  to  remand  refitsed, — Complainants  filed  their  bill  aeainst  the 
State  auditor  of  public  accounts,  county  clerk,  and  treasurer  of  Kankakee 
County,  and  other  defendants  who  were  non-residents,  praying  for  an  injunc- 
tion re>tniining  the  collection  of  a  tax  levied  to  pay  certain  municipal  bonds 
held  by  said  non-resident  defendants.  On  motion  of  the  latter  the  cau^e  was 
removed  to  the  Federal  courts,  and  complainant  now  moves  to  remand 
because  the  State  officers  are  necessarv  parties  defendant  Held,  that  though 
such  officers  were  parties  defendant,  they  are  ministerial  officers,  and  indiffer- 
ent as  to  the  result  the  real  contest  Seing  as  to  the  validity  of  the  bonds 
held  bv  the  non-resident  defendants,  and  the  motion  to  remand  is  refused.  — 
Township  of  Aboma  v.  Auditor,  U.  S.  Cir.  Ct  North.  Dist  III..  Ch.  Leg. 
N.,  Feb.  28,  p.  203. 

United  States  Cireuii  Court  —  One  interest,  out  of  a  large  number,  being 

in  foreign  State,  suit  not  removable. — Under  the  first  clause  of  the  second 
section  of  the  act  of  1875,  which  rends,  **  In  any  suit  of  a  civil  nature, 
*  ♦  ♦  in  which  there  shall  be  a  controversy  between  citizens  of  different 
States,  »  »  *  either  party  may  remove  said  suit"  etc.,  it  is  necessary,  to 
authorize  a  removal,  that  all  the  persons  on  one  side  shall  be  citizens  of  dif- 
ferent States  from  those  on  the  other  side  of  the  controversy.  But  to  deter- 
mine the  rierht  of  removal  the  parties  may  be  transposed  and  arranged  on 
opposite  sides  of  the  controversy  according  to  their  real  interests,  without 
regard  to  their  formal  position  on  the  recora  as  plaintiffs  or  dpferidants.  B., 
a  citizen  of  California,  filed  his  bill  in  equity  as  a  stf)ckholder  therein  against 
the  C.  V.  M.  C<».,  a  California  corporation;  the  P.  W.  L.  &  F.  Co.,  also  a 
California  corporation ;  F.,  a  citizen  of  California ;  and  M.  and  F.,  citizens  of 
Nevada,  all  the  latter  being  stockholders  and  officers  or  agents  of  both  corpo- 
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rations,  for  an  account  between  said  coiporations,  and  between  the  P.  W.  L. 
&  F.  Co.  and  F.,  M.,  and  F..  and  for  a  recovery  from  said  defendants  by  the  C 
Y.  M.  Co.  of  a  large  amount  of  profits  on  numerous  contracts  Mlleged'to  have 
been  fraudulently  made  in  pursuance  of  a  conspiracy,  through  defendants 
F.,  M.,  F.,  and  O'B.,  acting  as  officers  and  agents  of  both  corporations,  and 
which  profits  came  to  the  possession  of  F.,  M.,  F.,  and  O'B.  in  dividends 
from  P.  W.  L.  &  F.  Co.,  the  parties  other  than  the  corporations  bein^^  <?o- 
partners  in  business,  and  their  acts  complained  of  being  their  joint  acta  for 
their  joint  benefit  as  such  copartners.  The  suit  having  been  removed  from 
a  StHte  court  to  the  UTiiited  btate:)  Circuit  Court  as  to  M.  and  F.,  citizens  of 
Neviida,  under  sect.  639,  Revised  Statutes,  on  motion  to  remand,  held^  that 
there  could  not  be  a  final  determination  of  the  whole  controversy  as  to  H. 
and  F.  without  the  presence  of  the  P.  W.  L.  &  F.  Co.  and  F.,*^  and  that 
for  this  reason  the  suit  was  not  removable  as  to  M.  and  F.  under  the  pro- 
visions of  said  section. 

See  also  Practice. 

Replevin. — Costa  —  Amended  complaint.  —  An  amended  complaint,  upon 
being  filed,  takes  the  place  of  the  original  complaint,  which  then  ceases  to 
be  the  complaint  in  the  case.  Where  the  plaintiff  is  entitled  to  recover,  be 
is  entitled  to  damages  for  the  detention  of  the  property,  but  not  for  money 
expended  in  endeavoring  to  regain  it  The  memorandum  of  costs  is  no  part 
of  the  judgment-roll,  and  an  order  denying  a  motion  to  retax  costs  will  not 
be  reviewed  upon  an  appeal  from  the  judgment.  —  Kelly  o.  McKibben,  Sup. 
Ct  Cal.,  Pac.  Coast  L.  J.,  March  6,  p.  38. 

Replevt-Bond.  —  Parties  to.  —  A  replevv-bond  given  by  one  not  a  par^ 
to  the  suit  is  not  a  valid  statutory  bond.  A  replevy-bond  not  conditioned 
substantially  as  required  by  the  statute  in  force  at  the  time  it  is  eiven,  is 
invalid  as  a  statutory  bond.*^ —  Hail  et  al.  v.  Oliver,  Sup.  Ct.  Texas,  Texas  I*. 
J.,  Feb.  18,  p.  379. 

Statute  of  Frauds.  — Where  there  has  been  a  parol  contract  to  sell  lands,  a 
part  performance  will  take  it  out  of  the  statute,  and  entitle  the  claimant  to 
specific  performance.  —  Herbert  v.  Heirs  ot  etc..  Sup.  Ct  Texas,  Texas  Li. 
J.,  March  10,  p.  425. 

Promise  to  pay  debt  of  another.  —  A.  owed  B.  a  sum  of  money ;  C.  prom- 

.  ised  B.  that  it  he  would  give  time,  he,  C,  would  see  B.  paid,  alleging  that 
he  had  funds  in  his  hands  belonging  to  A.  B.  agreed  not  to  push,  but  did 
not  give  up  his  claim  against  A.,  and  subsequently  reduced  it  to  ludgment. 
Held^  that  C.'s  promise  Wiis  not  within  the  Statute  of  Frauds,  and  could  be 
enforced.  Held  further ,  that  C.  was  estopped  from  denying  that  he  had 
property  of  A.  in  his  hands.  —  Dock  v.  Boyd  &  Co.,  Sup.  <3t.  Pa.,  W-  N.  C, 
Feb.  26;  p.  138. 

Sunday-Laws.  —  Keeping  open  saloon  —  Particular  Sunday.  —  An  informa- 
tion for  a  violation  of  the  statute  as^ainst  keeping  open  liauor-saloons  on 
Sunday  alleged  that  the  place  was  kept  open  *' oetween  the  nours  of  twelve 
o'clock  on  the  night  of  Saturday,  the  tnirteenth  da}'  of  April,  1878,  and 
twelve  o'clock  of^the  nieht  of  Sunday,  next  following."  Held,  it  was  not 
necessarv  to  prove  that  the  otiTence  was  committed  on  the  particular  Sunday 
described:  that  the  ofl'ence  might  be  proved  to  have  been  committed  on 
any  Sunday  within  the  time  limited  tor  its  prosecution.  —  The  State  v, 
Bennker,  >up.  Ct  Errors,  Conn.,  Rep.,  Feb.  18,  p.  207. 

Taxation.  —  Assessment  for  improvements  —  Benefits  —  Public  convenience  — 
Flow  of  water. —  Where  a  municipal  improvement  is  authorized  by  the 
Legislature,  and  the  cost  of  making  it  is  authoritatively  assessed  on  adjacent 
property  as  an  entirety,  the  area  over  which  the  assessment  extends  consti- 
tutes, for  the  occasion,  a  tax-district,  and  the  question  of  benefits  to  the  dis- 
trict as  a  whole,  and  also  that  the  public  convenience  demands  the  improve- 
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ment,  will,  in  general,  be  held  to  be  concluded  by  such  authorizntion.  The 
fact  that  a  certain  piece  or  parcel  of  property  within  the  tax-nlUtrict  is  not 
benefited  by  the  proposed  improvement  is  not  a  suflScient  reason  for  a 
refostd  to  pay  the  assessment  levied  on  such  parcel.  Where,  by^  improving 
a  street,  the  natural  flow  of  a  large  qunntity  of  surface-water  is  cnan^ecC 
it  is  the  duty  of  the  city  to  provide  against  its  flowing  upon  adjacent  lots  in 
such  quantities  as  to  seriously  injure  or  inconvenience  the  owner  or  occu- 
pant—Pearson V.  Zable,  Ct  App.'Ky.,  Rep.,  March  10,  p.  811. 

National-bank   stock, — The    provision  of  the   national  bank  law  that 

State  taxation  on  the  shares  of  the  banlcs  shall  not  be  a  greater  rate  than  is 
assessed  on  other  money  capital  in  the  hands  of  citizens  (}f  the  State,  has 
reference  to  the  entire  process  of  assessment,  and  includes  the  valuation  of 
the  shares  as  well  as  the  ratio  of  percentage  charged  on  such  valuation.  A 
statute  of  a  State,  therefore,  which  establishes  a  mode  of  assessment  by 
which  the  shares  of  the  national  banks  are  valued  higher  in  pruporti*»n  to 
their  real  value  than  other  moneyed  ctipital,  is  in  conflict  with  the  act  of 
Congress,  though  no  greater  percentage  is  levied  on  that  valuation  than  on 
the  valuation  of  other  moneyed  capital.  The  statute  of  New  York  of  1866, 
which  permits  a  debtor  to  deduct  the  amount  of  his  debts  from  the  valuation 
of  all  his  personal  property,  including  moneyed  capital,  except  his  bank 
shares,  taxes  these  shares  at  a  greater  rate  than  other  moneyed  capital,  and 
is  therefore  void  as  to  the  shares  of  national  banks.  — The  People  o.  Weaver 
etaL,  U.  S.  Sup.  Ot.,  Alb.  L.  J.,  March  18.  p.  210;  Wash.  L.  Kep.,  March 
8,  p.  148. 

Tax  Dekd. — Adverse  poasesaion  —  Riparian  rights,  —  A  grantee  in  a  tax  deed 
of  the  city  of  Janesville,  by  allowing  another  person  to  remain  in  posses- 
sion adverse  to  his  claim  for  more  than  a  year  arter  recording  the  deca,  loses 
his  rights  under  such  deed.  Bv  taking  possession  of  a  portioTi  of  the  land 
eunveyed  by  a  tax  deed  within  the  proper  time,  a  grantee  may  acquire  a  valid 
title  to  the  portion  so  taken  possession  of,  though  he  do  not  get  piis^ession 
of  the  remainder.  Where  a  party  owning  land  on  a  stream  separaten  the 
ownership  and  possession  of  tne  portion  lying  between  the  bank  and  the 
thread  of  the  stream,  such  separation  will  not  be  affected  by  a  subseqiient 
conveyance  of  the  shore  by  a  general  description  that  would  otherwise  nave 
included  the  portion  separated.-  Etfect  on  the  title  of  land  covered  by  a 
dam,  of  certain  leases  of  water-power,  and  covenants  of  lessees  to  keep  the 
dam  in  repair,  considered.  —  Smith  v.  Ford,  Sup.  Ct.  Wis.,  N.  W.  k<'p., 
Feb.  28. 

—'^Noi  void  for  failure  to  show  year  of  assessment.  —  A  tax-deed  is  not 
void  upon  its  face  because  it  fails  to  show  the  year  in  which  the  taxes 'were 
assessed  for  which  the  land  was  sold.  An  assessment-roll  for  a  ward  in 
Fond  du  Lac  signed  by  three  and  verified  by  one  of  the  five  asses<iors,  is 
sufficient.  The  requirement  as  to  signing  and  verifying  an  asserts  in  en  t-roll 
is  directory,  not  mandatory.  The  rule  of  assessment  for  a  particular  year 
being  in  issue,  evidence  was  offered  as  to  the  rule  followed  m  other  years, 
and  as  to  common  report  as  to  the  rule  followed  in  that  year.  Held^  inad- 
missible. Sects.  2  ana  12,  chap.  834,  Laws  1878,  are  valid.  Statement-t  or 
admissions  of  an  assessor  are  not  admissible  to  impeach  the  assessment-rolL 
Evidence  held  insufficient  to  invalidate  assessment. — Marshall  v.  Benson, 
Sup.  Ct.  Wis.,  N.  W.  Rep.,  Feb.  21,  p.  107. 

Tax  KxncPTiOK.  —  Public  charitable  institutions  —  Denominational  not  pub- 
lic—  By  the  Constitution  of  Pennsylvania,  taxes  are  required  to  be  uni- 
form, but  the  Legislature  may  by  law  exempt  from  taxation,  among  other 
kinds  of  property,  "institutions  of  purely  public  charity."  The  stntute 
provides  tnat  all  *•  universities,  collei^es,  semmaries,  academies,  associations 
and  institutions  of  learning,  benevolence,  and  charity,  founded,  endowed, 
and  maintained  by  public  or  private  charity,"  shall  be  exempt.  HfM^  that 
an  orphan  asylum  giving  preference  to  children  baptized  in  the  Episcopal 
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Cburch,  in  such  a  way  as  practically  though  not  nominally  to  exclude  all 
other  children,  was  not  exempt  from  taxation.  —  Burd  Orphan  Asylum  v. 
School  District,  Sup.  Ct.  Pa.,  Alb.  L.  J.,  Feb.  21,  p.  151. 

Trespass  to  Try  Title.  —  Deraigning  f'^om  a  common  source.  —  As  as^ainst 
a  naked  trespasser,  a  plaintiff  who  showed  a  warranty  deed  to  himself,  and 
possession  under  it,  by  his  tenant,  at  the  time  of  the  unlawful  entry,  was 
entitled  to  recover.  I'be  finding  of  the  court  in  cases  of  conflicting  testi- 
mony will  not  be  disturbed  on  appeal.  — Webster  et  al.  v,  Mann,  Sup.  Gt. 
Texas,  Texas  L.  J..  Feb.  18,  p.  87/. 

Trust.  —  Creation — Declarations  and  circumstances.  —  A  trust,  to  be  valid, 
must  be  declared.  It  may  be  created  in  writing  or  orally,  and  may  be 
implied  from  declarations  and  circumstances.  —  Gerrish,  Sxr.,  v.  Bank,  Sup. 
Ct  Mass.,  Rep.,  Feb.  18,  p.  218. 

Trustee.  —  Illegal  consideration.  —  If  the  whole  or  part  of  the  consideration 
of  a  contract  be  that  the  trustee  resign  his  trust,  it  is  illegal.  ^Forbes  v. 
McDonald  et  al.,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Feb.  7,  p.  601. 

Unincorporated  Society.  —  Action  to  enforce  promises.  —  Trustees  of  an 
unincorporated  society,  organized  for  a  lawful  purpose,  may  receive  gifts  or 
promises  in  its  behalf,  and  maintain  an  action  to  enforce  the  same;  and  a 
mutual  subscription,  if  the  object  is  definite,  may  be  supported  though  no 
payee  is  named.  In  an  action  on  a  church  subscription,  evidence  held  suffi- 
cient to  support  a  promise  to  pay  presently,  and  the  contract  not  within  the 
Statute  of  Frauds.  A  subscription  to  a  fund  for  the  purpose  of  paying  fbr 
a  church  is  not  void  for  the  reasosi  that  such  subscription  is  made  on  Sun- 
day.  —  Allen  v.  Duffy,  Sup.  Ct  Mich.,  N.  W.  Rep.,  P'eb.  21.  p.  61. 

UsURT.  —  Note.  —  Where  a  note  is  drawn  with  a  clause  for  the  payment  of  a 
certain  sum  as  liquidated  damages  for  non-payment  at  maturity,  and  the 
note  was  usurious,  the  usury  wiU  affect  the  contract,  so  as  not  only  to  pre- 
vent the  recovery  of  interest  before  the  note  matures,  but  will  destroy  the 
right  to  collect  the  liquidated  damages  for  non-payment  at  maturity. — 
Armour  et  al.  v.  Moore,  Ct  App.  2d  Dist  Ills.,  Week.  Rep.,  March  11,  p. 
808. 

Vendor's  Lien.  —  Realty  —  Sale  under  conditions  —  Burden  of  proof. -^ 
Where  real  estate  was  sold  on  time  payments,  represented  by  promissory 
notes  of  different  dates,  accompanied  by  an  agreement  that  the  vendee  held 
only  as  tenant  of  the  vendor  until  the  notes  were  paid,  and  where  the  de- 
fence was  that  the  agreement  and  notes  were  fraudulently  obtained,  upon 
special  findings  for  the  defendant  the  judgment  was  reversed  and  cause 
remanded.  The  burden  of  proof  was  on  the  defendant  to  show  why  the 
agreement  should  not  be  sustained.  —  Texas  Land  Co.  v.  Moon,  Sup.  Ct 
Texas,  Texas  L.  J.,  March  8,  p.  406. 

Waiver.  —  Service. — A  ^neral  appearance  by  a  defendant  waives  defective 
service,  or  want  of  service,  of  original  process.  —  Brooks,  Exr.,  v.  Northey, 
Sup.  Ct  Wis.,  Wis.  Leg.  N.,  March  4,  p.  178. 

Waxrantt. — Brea4:h  of  implied —  Caveat  emptor  does  not  apply  —  Measure 
of  damages.  —  1.  G.,  a  manufacturer  of  boxes,  agreed  to  furnish  J.,  a  manu- 
facturer of  tobacco,  as  many  boxes  as  he  should  require  in  his  business  during 
a  specified  time,  at  a  certain  price.  The  boxes  furnished  were  of  unseasoned 
wood,  which  caused  the  tobacco  which  was  packed  therein  to  mould.  Held, 
that  G.  was  liable  upon  an  implied  warranty  that  the  boxes  were  suitable  for 
the  purpose  of  packing  tobacco.  2.  Although,  as  a  general  rule,  upon  the 
sale  of  personal  property  there  is  no  implied  warranty  as  to  quality,  and  the 
maxim  caveat  emptor  applies,  yet  where  goods  are  ordered  for  a  particular 
purpose  known  to  the  seller,  he  impliedly  undertakes  that  they  shall  be  rea- 
sonably fit  for  the  purpose  for  which  they  are  ordered,  and  especially  is  this 
so  if  the  seller  is  also  a  manufacturer  of  the  goods  ordered.    8.  Where  thers 
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is  a  w&rnuity,  either  express  or  implied,  neither  the  ignorance  of  the  seller 
nor  the  exercise  of  care  and  diligence  can  exempt  him  from  liability  if  the 
goods  do  not  answer  the  purposes  for  which  they  were  sold.  —  Oerst  v.  Jones, 
SQp.  Ct  App.  Va.,  Bep.,  Feb.  18,  p.  221. 

Remedits  for  breach — ImpeaehmerU  ofvfitnesa.  —  Upon  a  sale  of  chattels 

with  a  warranty,  the  vendor  nas,  in  case  of  a  breach  of  warrantj^,  two  reme- 
dies: he  may  return  the  property  and  recover  the  consideration  paid,  or 
defeat  a  rigfit  to  recover  Uie  same ;  or  retain  the  property  and  recover  the 
damages  sustained  b^  the  breach,  or  recoup  the  same  when  sued  fur  the  pur- 
chase-price. In  action  for  purchase-price  of  reaper,  where  there  was  special 
warranty,  the  court  chargea  that  if  the  same  was  whollv  unfit  for  the  purpose 
for  which  it  was  constructed,  there  was  an  entire  failure  of  consideration, 
and  though  the  vendee  had  not  offered  to  return,  the  vendor  could  recover 
nothing.  Held,  erroneous.  Statements  of  witness  contradictory  to  his 
sworn  testimonjron  the  trial  are  competent  for  the  purpose  of  impeachment, 
and  the  credibility  of  his  testimony  is  for  the  jury.  —  Warder  et  al.  v,  Fisher, 
Sup.  Ct  Wis.,  Rep.,  March  11,  p.  798. 

Will.  — See  Rxalty. 
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BI-MONTHLY  LIST  OF  VALUABLE  ARTICLES  IN 
THE  LAW  PERIODICALS. 

AocEPTiNO  Challbkob. — DISQUALIFICATION  FOR  Officb.  —  Ch.  Leg.  N., 
Jan.  24,  p.  168. 

Administration.  -— Estatbs  of  Living  Pbrsons.  —  Alb.  L.  J.,  Jan.  24,  p.  66. 

Attestation  of  Bills  of  Sale.  —  Irish  L.  J.,  Jan.  31,  p.  65. 

Bankruptcy  and  Insolvkncy.  —  State  Laws.  —  Alb.  L.  J.,  Feb.  7,  p.  106. 

CiYiL  Liability  of  Sheriffs  and  Rbcorders.  —  Cent.  L.  J.,  Jan.  80,  p.  81. 

Constitutional  Law.  —  "Local  Option"  Laws  of  Ohio.  —  Cent.  L.  J., 
March  12,  p.  203. 

Contract.  —  Effect  of  Aorbbment  referring  to  Future  Formal  Con- 
tract. —  Eiig.  L.  T.,  Dee.  27 ;  N.  J.  L.  J.,  March,  p.  69. 

-^  Stranger  to,  enforcing  it.  —  Irish  L.  T.,  Feb.  21,  p.  91. 

Criminal  Law.  —  Removal  of  Causes  to  Federal  Courts.  —  Cr.  L. 
Ma^.,  March,  p.  141. 

Polling  Jury.  —  Cr.  L.  Mag.,  March,  p.  170. 

Defective  Tax-Titles. — Remedies  of  Holders  of.  —  West  Jur.,  Feb., 
p.  49. 

Estoppel  by  Conduct.  —  Cent  L.  J.,  March  12,  p.  201. 

Evidence.  —  Statements  of  Deceased  Person.  —  Irish  L.  T.,  Feb.  21,  p.  95. 

Insurance  Law.  —  Subrogation  of  Insurer  to  Interest  of  Mort- 
gagee.—  Am.  L.  Reg.,  Dec,  p.  787. 

Interest.  —Rate  on  Note  after  Maturity.  —  Ch.  Leg.  N.,  Feb.  14,  p.  192. 

Legal  Dkfinitions  of  Common  Words.  —  Alb.  L.  J.,  March  6,  p.  184,  and 
MHrch  l;i,  p.  204. 

Master  and  Servant.  —  Liability  of  Former  for  Negligence  of  Lat- 
ter outsidk  the  Strict  Line  of  Service.  —  Alb.  L.  J.,  Feb.  28,  p.  164. 

New  York .Codk,  —  Revision.  —Alb.  L.  J.,  Feb.  21,  p.  147. 

Option  Salks.  —  Gaming  Contracts.  —  Cent  L.  J.,  March  19,  p.  221. 

Pacific  Uailroad.  —  Review  of  Recent  Decisions.  — Pac.  Coast  L.  J.  Sup- 
plement Fi-b.  7. 

Patents.  —  Compulsory  Working  of.  —  Pat  L.  Rev.,  Feb.,  p.  68. 

Rklations  of  Inventors  to  Government.  —  Pat  L.  Rev.,  Feb.,  p.  69. 

Property  in  Animals.  — Alb.  L.  J.,  Feb.  21,  p.  146. 

Property. IN  Church  Pews  and  Market  Stalls. — Am.  L.  Res;.,  Jan.,  p.  1. 

Realty.  —  Liability  of  Owner  for  Damages  from  Negligence  of  Con- 
traitor  IN  making  liiPRovKMKNTS  THEREON.  —  West  JuF.,  Feb.,  1880, 
p.  55. 

Bights  of  Travelling  Public.  —  Am.  L.  Bee,  Feb.,  p.  449. 

Sales  of  Land  and  Goods. —  Incidents  with  regard  to  the  Contract, 
TiTLK,  AND  othkrwise  pkculiar  TO  KACii.  —  Irish  L.  T.,  Feb.  28,  p.  106. 

TiTLics  OF  Nkwspapbrs  AND  BooKS.  —  Cent  L.  J.,  Jan,  30,  p.  82. 

Treasukk  Trovk.— Irish  L.  T.,  Feb.  28,  p.  108. 

Trespass  Vi  kt  Armis  and  on  the  Case.  —  Wash.  L.  Bep.,  Feb.  2,  p.  66. 
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Vol.  VI.,  N.  S.]         St.  Louis,  June,  1880.  [Number  2. 


RIGHTS  AND  REMEDIES  OF  CORPORATIONS, 
STOCKHOLDERS,  CREDITORS,  AND  OTHERS,  AS 
AGAINST  CORPORATE  OFFICERS. 

I.   Preliminary  Remarks. 

(i.)  As  to  the  Constituency  of  Private  Corporations. 

(2.)  Rights  involved  in  the  Remedy. 
II.   Action  by  the  Corporation. 

(i.)  The  Primary  Right  rests  upon  the  Doctrine  of  Principal  and  Agent. 

(2.)  Same  —  Illustration — Agent  cannot  act  in  Antagonism  to  Prin- 
cipal. 

(3.)  Nature  of  Remedy  —  At  Law  or  in  Equity. 

(4.)  No  Resulting  Trust  in  favor  of  Corporation  in  Property  purchased 
with  Embezzled  Funds. 

(5.)  Parties  —  Plaintiffs. 

(6.)  Defendants  —  Generally  sued   severally  —  Exceptions  —  Right  to 
Contribution. 

III.  Action  by  Stockholders. 

(i.)  Foundation  of  Stockholders*  Right  to  proceed  against  Officers  of 

'  Corporation. 

(2.)  Exercise  of  Discretionary  Power  cannot  be  controlled  by  the 

Courts. 
(3.)  •Rights  of  Stockholders  independent  of  Corporation. 
(4.)  The  Nature  of  Stockholders*  Remedy  at  Law. 
(5.)  Stockholders'  Remedy  in  Equity. 
(6.)  Necessary    Parties  —  Plaintiffs — Who   may   and   who   must   be 

joined. 
*|[7.)  Defendants  —  Who  must  and  may  be  joined. 
(8.)  Stockholders  may  defend  Actions  against  the  Corporation. 
(9.)  Practice  and  Pleading. 

IV.  Action  by  Creditors  of  Corporation. 

(i.)  When  and  where  the  Action  will  lie  —  When  it  should  lie  against 
the  Corporation. 
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(2.)  Credit  obtained  by  Fraud  —  Respondeat  Superior  —  Difference 
between  Director  and  Ministerial  Officer — Intentional  Wrong 
and  Negligence. 

(3.)  Nature  of  Creditor's  Remedy  at  Law  and  in  Equity. 

(4. )  Parties  —  Plaintiffs  —  Defendants. 

(5.)  Practice  and  Pleading  —  Joinders  of  Actions. 
V.    Actions  by  co- Directors  or  Officers  —  Contribution. 
VI.    Actions  by  Strangers  —  Assignees  —  Representatives  —  Public  Officers. 

(i.)  Payment  for  Shares  never  allotted. 

(2.)  Assignees  and  Representatives. 

(3.)  Proceedings  on  behalf  of  the  Public  —  Quo  Warranto. 

(4.)  By  Receivers,  etc.  —  Pleading  and  Practice. 

(5.)  Parties  Defendant —  Limitation. 

(6.)  Extent  of  Liquidator's  or  Receiver's  Authority — Evidence. 

I.  Preliminary  Remarks,  —  (i.)  As  to  the  Constituency  of 
Private  Corporations,  —  If  I  were  about  to  discuss  the  gen- 
eral subject  of  Corporation  Law,  it  might  be  deemed  incum- 
bent upon  me  to  define  the  title  "  Private  Corporations." 
In  doing  so,  I  should  merely  follow  the  leading  text-writers 
upon  this  subject.  But  in  presenting  in  an  essay  a  subordi- 
nate branch  of  this  comprehensive  topic,  the  definition  may 
be  taken  as  fully  understood.  It  may  be  proper  to  state, 
however,  that  there  is  a  wide  difference  between  the  abstract 
idea  of  a  thing,  and  the  elements  of  which  the  thing  is 
composed.  As  self-evident  as  this  proposition  appears  to 
strike  the  mind,  the  distinction  is  occasionally  lost  sight 
of,  —  not  so  often  in  stating  what  a  corporation  is,  as  in 
declaring  what  or  who  is  a  corporation.  Thus,  no  one 
thinks  of  describing  a  corporation  as  a  board  of  trustees, 
directors,  or  other  governing  body  of  an  incorporated  com- 
pany;  yet  we  not  infrequently  encounter  the  statement 
that  such  a  governing  body  is  the  corporation.  Again,  the 
stockholders  are  sometimes  spoken  of  as  the  corporation 
while  the  body-politic  is  never,  with  the  least  semblance 
of  accuracy,  described  as  an  association  or  aggregation  of 
individuals. 

These  false  notions  arise  from  a  confusion  of  the  legal 
entity  with  its  agencies  or  the  acts  by  which  its  rights  are 
asserted  or  its  liabilities  assumed.  The  agent  is  called  the 
principal,  because  he  acts  for  his  superior,  and  within  the 
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scope  of  his  authority  may  render  his  acts  binding  as  the 
acts  of  the  principal.  That  the  principal  is  a  creature 
incapable  of  acting  for  itself,  makes  no  difference.  The 
charter,  the  voluntary  association  of  individuals,  and  the 
governing  body  prescribed  by  law,  go  to  make  up  the  cor- 
poration ;  and  however  authoritative  the  acts  of  any  of  the 
appointed  agencies  may  be,  when  their  powers  are  properly 
exercised,  they  act  as  agents,  and  incur  individual  liability 
according  to  the  same  general  theory  that  applies  to  other 
agents.  Looking  upon  a  corporation  as  an  ideal  person, 
and  the  real  persons  composing  its  governing  body  as  the 
representatives  of  a  constituency  called^the  stockholders,  we 
have  a  rational  foundation  for  the  doctrine  of  the  individual 
liability  of  the  representative,  and  the  individual  rights  of 
the  constituents  as  well  as  others  affected  by  the  acts  of  the 
representative.  Clothing  the  directory  of  the  corporation 
with  the  full  and  complete  character  of  the  corporation 
itself,  we  should  find  an  occasional  anomalous  state  of  things 
where  the  corporation  was  held  liable  to  itself,  or  at  least 
incapable  of  effectually  withholding  the  assertion  of  its  own 
rights.* 

(2.)  Rights  involved  in  the  Remedy,  —  It  is  the  intention 
here  to  consider,  for  the  most  part,  the  remedies  by  which 
the  rights  of  individuals  may  be  asserted  with  respect  to 
matters  in  which  the  corporation  is  primarily  concerned; 
but  where  an  explanation  of  the  right  itself  is  necessary  to 
a  clear  understanding  of  the  application  of  the  remedial 
law,  it  will  be  given.  It  also  frequently  occurs  that  the  legal 
or  equitable  right  is  so  inextricably  interwoven  with  the 
remedy  that  the  two  cannot  be  distinguished  ;  therefore,  so 
&r  as  these  phases  of  the  question  require  a  consideration  of 
the  individual  rights  of  stockholders,  creditors,  or  others,  as 
against  the  official  representatives  of  the  corporation,  they 
will  be  discussed.  But  a  comprehensive  presentation  of  the 
law,  with  a  full  array  of  authorities  upon  this  branch  of  the 
subject,  would  far  exceed  the  space  allotted  to  a  magazine 
article. 

«  Infra,  III.  (8). 
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II.  Action  by  the  Corporation.  —  (1.)  The  Primary  Right 
rests  on  the  Doctrine  of  Principal  and  Agent,  —  It  can  hardly 
be  said  that  there  is  an  exception  to  the  doctrine  that  for  any 
breach  of  official  duty,  through  which  a  private  corporation 
suffers,  it  may  recover  in  an  action  for  such  default  against 
its  officers  or  directors.  Even  where  there  is  no  remedy  in 
favor  of  individual  members  or  creditors  of  the  corporation 
against  defaulting  officers  or  unfaithful  trustees,  one  will  be 
found  to  exist  in  favor  of  the  company  itself*  And  where 
the  right  of  stockholders  or  creditors  to  proceed  against 
officers  or  directors  for  breaches  of  official  duty  is  fully 
admitted,  except  where  that  right  is  secured  by  statute  to 
such  members  or  creditors  in  the  first  instance,  for  any 
infringement  of  the  rights  of  the  corporation,  an  action  lies 
primarily  in  favor  of  the  corporate  body.*  The  remedy  is 
available  in  behalf  of  the  corporation,  upon  the  broad  gen- 
eral doctrine  that  where  an  agent  neglects  to  perform  a  duty 
which  he  owes  to  his  principal,  he  is  answerable  to  such 
principal.3  So,  whatever  remedies  the  law  may  supply  to 
stockholders,  creditors,  or  others,  for  injuries  which  they 
may  incidentally  suffer  by  such  breaches  of  duty  on  the 
part  of  the  trusted  representatives  of  a  corporation,  that  in 
behalf  of  the  corporation  itself  is  the  first  in  order.** 

(2.)  Same  —  Illustration — Agent  cannot  act  in  Antagonism 
to  Principal.  —  Where  money  was  paid  to  several  of  the  direc- 
tors of  a  bank,  by  order  of  the  board  of  which  they  were 
acting  as  members,  such  payment  being  illegal  and  void,  the 
amount  so  received  could  be  recovered  back  by  the  bank 
as  money  had  and  received  to  its  use.5  And  where  the 
president  and  the  treasurer  of  a  corporation  purchased  its 
stock  at  a  discount,  and  reissued  the  same  to  meet  subscript 


»  Smith  7'.  Poor,  40  Me.  415;  Smith  v,  Hurd,  12  Mete.  371;  Hensey  v. 
Veazie,  24  Me.  9. 

»  Wilson  V.  Rogers,  1  Wyom.  51 ;  Smith  v.  Hurd,  supra;  Abbott  v,  Mer- 
riam,  8  Cush.  588.  3  Denny  v,  Manhattan  Co.,  2  Denio,  115. 

■♦  Cross  V,  Sackctt,  16  How.  Pr.  62. 

5  Branch  Bank  etc.  v,  Collins,  7  Ala.  95:  Benson  v,  Heathom,  I  You.  ic 
Coll.  325. 
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tions  at  par,  dividing  the  profits  between  them  by  taking 
credit  on  the  books  of  the  company,  the  court  relieved  the 
corporation  from  liability  for  the  amount  when  offset  against 
its  demand   upon   the   officers.*     An   agent   cannot  act  in 
antagonism  to  his  principal  while  transactipg  his  business.' 
This  is  a  fundamental  rule,  strictly  enforced  in  cases  where 
the  agent  undertakes  to  act  as  buyer  for  his  principal  and 
seller  for  himself,  and  vice  versa,^     This  doctrine  was  applied 
to  a  transaction  by  one  of  the  members  of  a  board  of  direc- 
tors of  a  joint-stock   company,  who  undertook  to   act   as 
ship's-husband  for  the  company  in  purchasing  a  vessel  for 
it  and  claiming  the  usual  commission  upon  the  transaction. 
But  the  matter  coming  to  the  notice  of  a  court  of  equity, 
by  a  bill  filed  in  the  company's  behalf,  it  was  intimated  not 
only  that  a  recovery  might  be  had  against  him,  but  against 
his  co-directors  who  permitted  the  fraud  to  be  perpetrated.** 
And  where  a  director  of  a  corporation  came  into  a  court 
of  equity  asking  relief  against  the  company  on  account  of 
his  purchase  of  the  right  of  way,  such  relief  was  denied,  and 
affirmative  relief  granted  the  corporation.^     To  support  such 
a  decree  as  against  the  director  who  undertook  this  private 
speculation  at  the  expense  of  the  company,  it  was  held  not 
to  be  necessary  that  the  transaction  operated  to  the.  sub- 
stantial injury  of  the  company.     Being   a   director,  whose 
duty  it  was  to  pass  upon  the  accounts  of  the  company's  ser- 
vants, he  could  not  assume  the  role  of  one  of  such  servants, 
whose  duty  it  was  to  account  to  the  board  of  which  he  was 
a  member.     His   purchase  was   regarded   as   made  in  the 
interest  of  the  company  he  represented,  at  the  price  paid, 
regardless   of   the   question   whether   he   had    gained   any 
advantage  by  the  transaction,  as   against  his  principal,  by 


'  East  New  York  etc.  R.  Co.  v,  Elmore,  5  Hun,  214. 

»  Branch  Bank  etc.  v,  Collins,  7  Ala.  95 ;  Blake  v,  Buffalo  Creek  R.  Co.,  56 
N.  Y.  485. 

3  Brookleran  v.  Rothschild,  3  Sim.  153,  214;  Hoyle  v,  Plattsburg  etc.  R. 
Co..  54  N.  Y.  314. 

4  Benson  v.  Heathom,  I  You.  &  Coll.  326 ;  Ringo  v,  Binns,  10  Pet.  269. 

5  Blake  V.  Buffalo  Creek  R.  Co.,  56  N.  Y.  485. 
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acting  as  a  purchasing  agent.  The  same  rule  is  declared  by 
Lord  Eldon  in  Ex  parte  Lacy/  with  respect  to  the  right 
of  a  trustee  to  become  a  purchaser  of  trust-property,  in  the 
following  language :  "  I  say,  whether  he  makes  advantage  or 
not,  if  the  connection  does  not  satisfactorily  appear  to  have 
been  dissolved,  it  is  in  the  choice  of  the  cestuis  que  trust 
whether  they  will  take  back  the  property  or  not." 

(3.)  Nature  of  Remedy  —  At  Law  or  in  Equity,  —  In  gen- 
eral, there  is  an  adequate  remedy  at  law  for  breaches  of  the 
ordinary  duties  of  officers  of  corporations.  For  example, 
in  Franklin  Fire  Insurance  Company  v,  Jenkins '  it  was  held 
that  an  action  on  the  case  would  lie  against  any  one  of  sev- 
eral directors  who  had  improperly  obtained  and  disposed  of 
the  funds  of  a  moneyed  corporation.  There  are  various 
circumstances,  however,  under  which  the  issues  involved 
would  embrace  matters  peculiarly  of  equitable  cognizance, 
and  the  proper  procedure  would  be  by  bill  in  equity.  And 
even  where  it  was  admitted  that  the  corporation  had  an  ade- 
quate remedy  at  law,  it  was  held  that  for  a  waste  or  misap- 
plication of  the  funds  of  the  corporation  by  its  officers  or 
agents,  a  suit  in  equity  would  lie  against  such  officers  for 
the  breach  of  trust.3 

(4.)  No  Resulting  Trust  in  favor  of  Corporations  in  Prop- 
erty purchased  with  Embezzled  Funds,  —  But  to  declare  a 
resulting  trust  in  favor  of  a  corporation  whose  funds  have 
been  used  by  a  trustee  or  officer,  something  more  is  neces- 
sary than  to  show  that  such  funds  have  been  used  in  the 
fraudulent  transaction.  Where  the  dealing  has  no  connec- 
tion with  the  business  of  the  corporation,  and  the  officer  acts 
without  authority,  express  or  implied,  from  his  principal,  and 
ostensibly  on  his  own  account,  no  such  trust  arises.  Thus, 
in  Pascoag  Bank  v.  Hunt,*  where  the  cashier  of  a  bank 
embezzled  its  funds  and  invested  them,  or  a  portion  of 
them,  in  a  loan  secured  by  bond  and  mortgage  for  his  own 

'  6  Ves.  625,  627. 
'  3  Wend.  130. 

3  Citizens*  Loan  Assn.  v,  Lyon,  29  N.  J.  Eq.  no. 

4  3  Edw.  Ch.  583. 
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benefit,  it  was  held  that  the  court  could  not  follow  the 
abstracted  funds  by  declaring  the  proceeds,  in  the  form  of 
the  security  acquired  by  the  defaulting  cashier,  to  belong  to 
the  bank. 

(5.)  Parties — Plaintiffs.  —  Where  the  action  is  brought  by 
the  corporation,  there  is  no  difficulty  in  the  question  as  to 
who  are  the  proper  parties  plaintiff.  Cases  where  it  would 
be  proper  to  unite  others  than  the  corporation  itself  in  the 
bill  or  declaration,  as  plaintiffs,  will  appear  where  the  stock- 
holders* remedies  are  considered.*  As  a  general  rule,  the 
corporation  may  proceed  in  asserting  its  rights  alone,  and 
the  joinder  of  other  parties  is  not  even  permitted.  When, 
however,  the  action  is  on  a  bond  in  which  two  or  more  cor- 
porations, or  a  corporation  and  an  individual,  are  joint 
obligees,  both  or  all,  as  the  case  may  be,  should  join  as 
plaintiffs.'  The  only  exception  to  this  rule  is  where  it 
appears  from  the  bond,  or  some  instrument  to  which  it 
refers,  that  the  interests  of  the  obligees  are  several. 

(6.)  Defendant — Generally  sued  severally — Exceptions — 
Right  to  Contribution, — An  action  against  officers  or  trustees 
for  breach  of  duty  must,  in  general,  be  against  them  severally. 
"  If  any  one  or  more  of  the  directors  improperly  obtain  and 
dispose  of  the  funds  or  property  of  the  company,  they  are 
undoubtedly  responsible;  but  responsible  respectively  as 
individuals,  and  not  jointly  as  directors."  3  But  where  the 
directors  constitute  a  majority  of  the  board,  and,  in  commit- 
ting the  wrong,  act  officially  as  an  organized  body,  it  seems 
that  they  might  be  joined  as  defendants.*  Where  trustees 
were  properly  joined  as  defendants,  and  one  of  them  died 
pending  the  action,  it  was  held  that  his  personal  representa- 
tives need  not  be  made  parties.^  The  ground  of  this  holding 
was  that  the  trusteeship  survived.  But  the  action  having 
been  commenced  against  parties  jointly  and  severally  liable, 

«  Infra,  III.  (6,  7). 

«  Phillips  V.  Singer  Man.  Co.,  88  III.  305. 

3  Franklin  Fire  Ins.  Co.  v,  Jenkins,  3  Wend.  130. 

4  Ibid, 

5  London  Gas-Light  Co.  v.  Spottiswoode,  14  Beav.  264. 
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it  was  held  that  at  the  trial  plaintiff  could  not  dismiss  as  to 
one  and  proceed  against  the  others  severally.  This  doc- 
trine is  fully  supported  by  the  previous  case  of  Fussell  v. 
Elwin/  where  one  of  the  parties  became  bankrupt  pending 
the  action,  and  it  was  held  that  his  assignees  should  be  made 
parties  defendant.  But  where  this  joint  and  several  liability 
existed,  it  was  held  that  the  action  might  have  been  brought 
in  the  first  instance  against  either,  and  he  would  not  be 
heard  to  object  that  others  who  were  implicated  with  him 
were  not  made  defendants ;  for  as  between  them  there  could 
be  no  such  thing  as  division  of  responsibility,  nor  could  those 
against  whom  a  recovery  was  had  call  upon  the  others  to 
contribute.*  Upon  this  point,  Lord  Hardwicke,  in  meeting 
the  suggestion  that  where  many  had  been  guilty  of  miscon- 
duct resulting  in  injury  to  the  company,  each  should  be 
answerable  only  for  such  injuries  as  were  the  result  of  his 
dereliction,^  uses  the  following  language :  "  If  this  doctrine 
should  prevail,  it  is  indeed  laying  the  axe  to  the  root  of  the 
tree.  But  if,  upon  inquiry,  there  should  appear  to  be  a 
supine  negligence  in  all  of  them,  by  which  a  gross  compli- 
cated loss  happens,  I  will  never  determine  that  they  were 
not  all  guilty;  nor  will  I  ever  determine  that  a  court  of 
equity  cannot  lay  hold  of  every  breach  of  trust,  let  the 
person  guilty  of  it  be  either  in  a  private  or  public  capacity." 
Yet  it  has  frequently  been  held  that  persons  who  join  in 
perpetrating  a  wrong  —  as,  where  a  solicitor  and  his  client 
joined  in  practising  a  fraud  —  could  be  jointly  sued.*  So, 
where  a  person  having  a  claim  against  the  estate  of  a  dece- 
dent prevailed  upon  the  executors  to  betray  their  trust,  it 
was  held  that  he  was  properly  joined  as  a  defendant  in  an 
action  against  them.s  Leaving  out  of  consideration  alto- 
gether the  tortious  elements  of  the  transaction  by  which 

*  7  Hare,  29. 

'  Attorney-General  v.  Wilson,  Cr.  &  Ph.  i.     See  also  Peck  v.  EUis,  2  Johns. 
Ch.  131;  Coventry  f.  Barton,  17  Johns.  142;  Arnold  v.  Clifford,  2  Sumn.  238. 
3  Charitable  Corp.  v,  Sutton,  2  Atk.  400. 

♦  Beadles  v.  Burch,  10  Sim.  332. 

5  Conselt  V,  Bell,  i  You.  &  Coll.  569. 
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such  officers  are  disentitled  to  contribution  among  them- 
selves, there  is  another  principle  upon  which  they  have  been 
denied  the  right  to  call  upon  the  stockholders  to  reimburse 
them  when  compelled  to  pay  the  debts  of  the  corporation, 
and  that  is,  the  inequality  of  their  status  as  members  of  the 
company.  It  has  been  laid  down  that  "  in  order  to  create 
this  obligation  it  is  essential  that  the  duty  or  burden  should 
be  a  common  one,  —  that  is,  that  it  should  rest  upon  all 
alike;"'  therefore  the  stockholders  could  not  be  called 
upon  to  contribute,  and  this  would  also  be  a  sufficient  reason 
why  they  should  not  be  joined  as  defendants.  But  if  it 
be  true  that  any  one  who  may  be  required  to  contribute 
may  be  joined  as  a  defendant,  there  are  cases,  which  will 
be  cited  in  a  subsequent  section,  which  go  to  support  the 
doctrine  that  all  the  officers  or  directors  of  a  corporation 
rendered  liable  to  creditors  or  others  for  failure  to  com- 
ply with  a  statute  may  be  joined  as  defendants  in  the 
same  suit.  If  in  an  action  by  creditors,  why  not  in  one 
by  the  corporation  itself,  for  acts  of  misfeasance  or  non- 
feasance? When  the  injury  to  the  corporation  is  by  an 
unlawful  or  fraudulent  disposition  of  the  company's  prop- 
erty or  effects  to  one  having  notice  of  the  fraud,  such  per- 
son would  be  a  proper  and  necessary  party  to  an  action  for 
restitution.' 

III.  Action  by  Stockholders,  —  (i.)  Foundation  of  Stock- 
Mders  Right  to  proceed  against  Officers  of  Corporation, — 
As  a  general  rule,  from  the  nature  of  the  organization  of 
corporate  bodies,  their  officers  and  agents  are  amenable 
only  to  the  corporations,  and  not  to  the  individual  members 
as  such.  They  have  been  denied  the  right  to  appear  and 
protect  the  corporation  against  the  acts  of  its  officers  and 
others,  even  where  such  acts  imposed  a  direct  liability  on 
the  stockholders.3  So  long  as  the  corporation  is  faithful  to 
its  trust,  the  stockholders  have  no  occasion  and  no  right, 

'  Stone  V,  Fenno,  6  Allen,  579. 

»  Erie  R.  Co.  V,  Vanderbilt,  5  Hun,  123. 

3  Abbott  V,  Merriam,  8  Gush.  588. 
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individually  or  collectively,  to  resort  to  or  enforce  against  its 
delinquent  officials  any  remedies,  legal  or  equitable,  nor  to 
recover  for  injuries  to  corporate  property."  Nevertheless, 
the  officers  and  agents  of  a  corporation,  including  the  direc- 
tors, trustees,  or  managers  of  its  aifairs,  by  what  name  soever 
called,  may  render  themselves  liable  to  a  direct  action  by  the 
stockholders.  Thus,  it  is  laid  down  in  Brown  v.  Vandyke,' 
that  notwithstanding  the  general  rule,  in  special  cases,  where 
justice  cannot  be  otherwise  obtained,  and  where  directors, 
officers,  and  managers  having  the  control  of  the  corporation 
and  its  affairs  are  guilty  of  misconduct  that  amounts  to  a 
breach  of  trust,  stockholders  will  be  permitted  to  seek 
redress  in  their  own  names.  But  as  this  case  disclosed  no 
such  breach  of  duty  on  the  part  of  the  corporation,  it  was 
held  that  there  was  nothing  to  support  the  action.  In  order 
that  any  remedy  whatever,  except  such  as  is  given  by  stat- 
ute, may  be  available  for  the  stockholder  against  the  officers 
of  the  corporation  for  official  acts  or  omissions,  three  things 
must  concur:  first,  the  matter  complained  of  must  be  a 
breach  of  duty ;  second,  the  corporation  must  fail  or  refuse 
to  demand  redress;  and  third,  there  must  be  an  injury  to 
the  stockholders. 

In  Dodge  v,  Woolsey,3  the  breach  of  duty  on  the  part  of 
the  officer  was  of  a  character  nearly  approaching  an  error 
of  judgment.  Plaintiff  was  a  stockholder  in  a  banking  cor- 
poration, the  charter  of  which  provided  for  the  payment  of 
a  certain  percentage  of  its  semi-annual  dividends  in  lieu  of 
taxes.  This  provision  was  complied  with  on  the  part  of  the 
bank.  By  an  amendment  to  the  constitution  of  the  State, 
laws  for  the  uniform  taxation  of  property  were  required  to 
be  passed.  Pursuant  to  this  amendment,  a  law  was  enacted 
which  in  effect  deprived  the  bank  of  its  exemption.  This 
was  believed  by  the  plaintiff  and  the  directors  of  the  bank 
to  be  unconstitutional  as  a  law  impairing  the  obligation  of  a 
contract,  and  was  so  decided  by  the  court.**    The  plaintiff 

'  Kennebec  etc.  R.  Co.  v,  Portland  etc  R.  Co..  54  Me.  173. 
»  8  N.  J.  Eq.  793.  3  18  How.  331. 

4  See  Piqua  Branch  Bank  v.  Knoop,  16  How.  369. 
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called  upon  the  officers  and  directors  of  the  bank  to  oppose 
the  collection  of  the  tax ;  but  they,  in  consideration  of  the 
obstacles  in  the  way  of  testing  the  law  in  the  State  courts, 
declined  to  take  action.  The  injury  to  the  stockholder 
was,  that  to  permit  the  collection  of  the  illegal  tax  by  dis- 
tress would  lessen  the  value  of  his  stock,  diminish  his  divi- 
dends, and  would  be  so  onerous  on  the  bank  as  to  compel 
its  suspension  and  a  final  cessation  of  its  business.  The 
action  was  by  injunction  against  the  collector,  with  the  direc- 
tors and  the  corporation  made  parties  defendant.  Upon  this 
showing,  it  was  held  that  the  breach  of  duty,  the  failure  of 
the  corporation  to  act,  and  the  injury  to  the  plaintiff  were 
sufficiently  made  out."  In  Butts  v.  Wood,"  where  the  secre- 
tary, who  was  one  of  the  directors  of  the  corporation,  pre- 
sented to  a  meeting  of  the  board,  at  which  he  was  in  attend- 
ance and  participating,  a  bill  for  extra  compensation,  it  was 
held  proper  for  one  or  more  stockholders,  in  an  action  against 
the  treasurer,  to  resist  the  payment  of  the  bill  so  allowed. 
But  where  the  grossest  possible  frauds  were  alleged  against 
the  treasurer  of  a  corporation,  —  such  as  the  maintenance  of 
fraudulent  suits  against  the  corporation  in  his  own  interest, 
by  reason  of  his  owning  the  major  part  of  the  stock ;  per- 
mitting collusive  judgments  to  be  obtained  ;  and  a  refusal  to 
account  for  moneys  received,  —  a  failure  to  show  that  the 
corporation  had  failed  or  refused  to  call  its  agent  to  account 
was  held  fatal  to  the  action.3  The  same  doctrine,  in  sub- 
stance, is  laid  down  in  Forbes  v.  Whitlock.*  So,  in  Greaves 
V,  Gouge,5  with  a  full  recognition  of  the  right  of  the  indi- 
vidual stockholder  to  recover  against  delinquent  officers 
upon  a  proper  showing,  the  unwillingness  or  inability  of  the 
corporation  to  proceed  against  them  is  required  to  be  shown. 
As  to  what  is  a  sufficient  request  to  the  corporation  to  insti- 
tute proceedings  in  the  first  instance,  it  is  laid  down  that  a 
request  in  any  mode  would  be  sufficient,  provided  it  be  in 

■  Sec  also  opinion  of  Nelson,  J.,  in  Memphis  City  v.  Dean,  8  Wall.  64,  73. 
*  37  N.  V.  317.  ♦  2  Edw.  Ch.  446. 

3  Hensey  v.  Veazic,  24  Me.  9.  5  69  N.  Y.  154. 
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legal  eflfect  a  request  to  the  corporation/  In  the  case  cited, 
it  was  made  to  a  committee  having  all  the  powers  of  the 
board  that  could  be  delegated. 

(2.)  Exercise  of  Discretionary  Power  cannot  be  controlled 
by  the  Courts.  —  The  officers  and  directors  of  corporations, 
though  they  may  be  compelled  to  exercise  such  discretion 
as  they  are  clothed  with  by  virtue  of  their  office,  will  only 
be  controlled  by  the  courts  in  such  exercise,  at  the  suit  of  a 
stockholder,  so  far  as  is  necessary  to  prevent  bad  faith.  So, 
where  the  directors  of  a  corporation,  in  the  exercise  of  their 
discretionary  powers,  are  shown  to  have  committed  an  error 
of  judgment  by  which  a  stockholder  is  injured,  this  will  not 
warrant  the  interposition  of  the  court  at  his  instance.' 

(3.)  Rights  of  Stockholders  independent  of  Corporation,  — 
There  are  other  actionable  injuries  which  the  stockholder 
may  receive  at  the  hands  of  officers  and  directors,  which 
do  not  directly  concern  the  corporation.  They  are  not 
official  acts,  and  therefore  the  corporation  could  not  be 
looked  to  for  redress,  nor  called  upon  to  put  in  motion  the 
process  for  asserting  the  remedy.  These  are  mostly  cases 
in  which  the  stockholder  has  been  the  victim  of  fraud  and 
misrepresentation  whereby  he  has  been  induced  to  purchase 
stock.  In  order  to  maintain  an  action  of  this  sort,  it  will  be 
necessary  to  show  that  the  representations  when  made  were 
known  to  be  false,  or  were  represented  as  true  without  any 
knowledge  or  information  as  to  their  truth  or  falsity,  and 
with  intent  to  influence  the  mind  of  the  plaintiff  or  the 
minds  of  the  general  public.^ 

(4.)  The  Nature  of  Stockholders'  Remedy  at  Law.  —  The 
specific  relief  to  which  a  stockholder  is  entitled,  of  course, 
depends  in  a  great  measure  upon  the  nature  of  the  griev- 
ance, and,  in  some  instances,  the  time  at  which  the  relief  is 
demanded.     Thus,  where,  in  the  winding  up  of  the  affairs 

'  Hazard  v,  Durant,  li  R.  I.  195. 

"  Smith   V.  Prattville   Man.  Co.,  29   Ala.  503;   Hodges  v.  New   England 
Screw  Co.,  i  R.  I.  312;  s,  r.  3  R.  I.  9;   Hedges  v,  Paquitt,  3  Or.  77. 
3  Mabey  v,  Adams,  3  Bosw.  346. 
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of  a  corporation  under  an  English  statute,  one  of  the  stock- 
holders sought  to  repudiate  the  contract  under  which  shares 
were  allotted  to  him,  and  to  receive  back  the  price  paid, 
upon  the  ground  that  the  contract  was  induced  by  fraudu- 
lent misrepresentation  on  the  part  of  the  directors  as  to  the 
condition  of  the  company;  the  claim  was  made  after  the 
company  had  been  working  for  three  years,  and  the  plaintiff 
had  enjoyed  the  chances  of  profits  to  be  realized  as  the 
fruits  of  the  common  undertaking:  it  was  held  that  he 
could  not  rescind  the  contract  and  sue  for  money  had  and 
received,  but  must  seek  his  remedy  by  a  special  action  for 
deceit  One  of  the  principal  grounds  upon  which  the  rescis- 
sion of  the  contract  was  denied  was,  that  after  this  lapse  of 
time  the  shareholder  could  not  surrender  that  for  which  his 
money  was  paid,  in  the  condition  in  which  he  received  it.* 
Where  plaintiff  subscribed  and  paid  his  money  to  the  direc- 
tors of  a  mining  company  on  the  faith  of  a  prospectus 
which  held  out  the  company  as  having  a  specific  purpose  in 
view,  and  subsequently  the  directors  of  the  company  took 
into  their  scheme  more  extensive  purposes,  on  which  account 
the  plaintiff  ceased  to  be  a  member,  he  sought  to  recover  in 
equity  against  the  corporation  and  the  directors  the  amount 
paid,  upon  the  ground  that  such  excess  of  purpose  amounted 
to  a  fraud  upon  him.  The  claim  against  the  corporation 
was  upon  the  ground  that  it  held  the  amount  paid  by  him 
charged  with  a  trust,  and  against  the  directors  as  for  a  breach 
of  duty  amounting  to  fraud.  But  the  specific  relief  asked 
was  denied,  for  the  reason  that  such  a  change  in  the  pur- 
poses of  the  company  did  not  amount  to  fraud,  and  the 
plaintiff's  proper  remedy  was  by  an  action  at  law  against  the 
directors."  And  where  the  officers  and  directors  of  a  cor- 
poration made  a  fraudulent  and  illegal  sale  of  coal-mines 
and  steamships  belonging  to  the  company,  it  was  held  that 
a  stockholder  thereby  damaged  could  maintain  his  action 
against  such  officers  and  directors,  and  that  they  would  be 

*  Clarke  v.  Dickson,  El.  Bl.  &  El.  148. 

»  Stewart  v,  Austin,  L.  R.  3  Eq.  Cas.  299;  Gerhard  v»  Bates,  20  Eng. 
Law  &  Eq.  129. 
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subject  to  arrest  upon  plaintiff's  affidavit'  The  sale  being 
unauthorized  by  the  charter,  it  was  held  to  amount  to  a 
fraudulent  misapplication  and  embezzlement  of  the  property 
of  the  corporation."  An  action  brought  against  the  directors 
and  managers  of  a  limited  company,  wherein  it  was  sought 
to  "  wind  up  "  the  company,  failed  for  the  reason  that  the 
remedy  should  have  been  by  an  action  at  law  against 
directors  and  managers,  by  the  parties  injured  through  their 
breach  of  duty.3 

(5.)  Stockholders*  Remedy  in  Equity,  —  When  stockholders 
are  plaintiffs  in  actions  for  a  breach  of  official  duty,  the 
remedy  is  generally  in  equity,  for  the  reason  that,  at  law, 
actions  are  properly  brought  only  by  the  person  having  the 
legal  title  or  right  to  the  thing  demanded,  or  to  the  damages 
which  are  sought  to  be  recovered  for  the  injury.  Thus,  in 
Allen  V,  Curtis,^  which  was  an  action  on  the  case  against 
bank  directors,  it  was  held,  on  demurrer,  a  mistake  of  rem- 
edy. The  directors  of  the  bank  were  declared  to  be  the 
agents  of  the  corporation,  and  there  was  held  to  be  no  trust 
relation  between  them  and  the  stockholders ;  but  if,  for  any 
cause,  the  corporation  should  be  unable  to  bring  suit,  or  if 
through  fraud  and  collusion  the  directors  refused  or  neg- 
lected to  bring  suit  in  the  corporate  name,  this  would  have 
laid  the  ground  for  equitable  reliefs  So,  where  there  was 
gross  mismanagement  of  the  property  and  funds  of  a  corpo- 
ration by  those  holding  and  controlling  a  major  part  of  the 
stock,  disregarding  the  by-laws,  keeping  no  account  of 
receipts  and  expenditures,  and  failing  to  pay  their  own 
assessments,  an  equitable  action  for  an  account,  by  one  of 
the  stockholders,  was  sustained.^  But  in  the  same  case  the 
powers  of  the  court,  which  were  invoked  for  the  purpose  of 
removing  some  of  the  officers  and  arbitrarily  depriving  one 
of  them  of  his  salary,  were  expressly  denied.     The  power  of 

*  Crook  V,  Jewett,  12  How.  Pr.  19.  "  Ibid, 

3  In  re  Anglo-Greek  Steam.  Co.,  L.  R.  2  Eq.  Cas.  I. 

4  26  Conn.  456.  5  Ibid, 

6  Neal  V,  Hill,  16  Cal.  145 ;  March  v.  Eastern  R.  Co.,  40  N.  H.  548. 
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removal,  when  exercised  by  courts,  was  held  to  be  only 
proper  as  a  strictly  legal  proceeding.  Otherwise  they  could 
only  be  removed  by  the  corporation  itself.  Bayless  v,  Orne  * 
was  a  case  in  which  a  bill  had  been  filed  by  several  of  the 
stockholders,  praying  for  an  injunction  against  the  president 
and  cashier  of  a  railroad  and  banking  company.  The 
ground  of  the  proceeding  was  that  the  officers  designated, 
being  also  directors,  had  wilfully  mismanaged  the  affairs  of 
the  company.  The  specific  relief  asked  was  that  the  presi- 
dent and  cashier  should  be  restrained  from  exercising  the 
functions  of  their  offices,  the  appointment  of  a  receiver, 
and  the  winding  up  of  the  affairs  of  the  corporation.  The 
injunction  was  granted  in  the  first  instance;  but  was  dissolved 
on  motion  made  for  that  purpose,  for  .the  reason  that  a  court 
of  equity  had  no  jurisdiction  over  a  corporation  by  a  pro- 
ceeding to  dissolve,  which,  in  the  absence  of  a  statute  con- 
ferring such  powers  upon  courts  of  equity,  was  a  strictly 
legal  proceeding.  It  was  not  denied  that  a  court  of  chan- 
cery might  hold  persons  who  sustained  the  relation  of  trus- 
tees to  a  corporation  accountable  for  abuse  of  their  trust ; 
but  this  was  laid  down  as  the  limit  of  their  jurisdiction 
in  the  premises.  The  same  doctrine  is  asserted  by  Chan- 
cellor Kent,  in  Attorney-General  v,  Utica  Insurance  Com- 
pany,* where  he  says :  "  I  admit  that  the  persons  who,  from 
time  to  time,  exercise  the  corporate  powers  may,  in  their 
characters  of  trustees,  be  accountable  to  this  court  for  a 
fraudulent  breach  of  trust ;  and  to  this  plain  and  ordinary 
head  of  equity  the  jurisdiction  of  this  court  ought  to  be 
confined.  *  *  ♦  But  when  the  question  is  whether  a 
corporation  has  forfeited  its  charter,  or  has  usurped  a  fran- 
chise, or  has  broken  a  penal  law,  the  case  is  widely  different ; 
this  court  is  not  the  proper  tribunal  to  sustain  the  prosecu- 
tion or  inflict  the  punishment."  3  In  Bayless  v,  Orne,*  the 
injunction  was  dissolved,  the  demurrer  to  the  bill  sustained, 
and  the  bill  dismissed,  not  only  because  it  was  not  compe- 

»  Freem.  Ch.  i6i.  »  2  Johns.  Ch.  371,  389. 

3  Id,  389.     See  also  Slee  v.  Bloom,  5  Johns.  Ch.  366,  381. 
♦  I  Freem.  Ch.  161. 
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tent  for  a  court  of  equity,  under  cover  of  a  proceeding 
against  the  officers  of  a  corporation,  to  dissolve  the  corpo- 
ration itself,  but  also  for  the  reason  that  the  court  could 
not  by  such  means  exercise  the  power  of  removal;  and 
restraining  them  from  the  exercise  of  their  official  functions 
would  be  tantamount  to  the  assumption  of  such  power. 
Where  there  is  no  statute,  as  there  is  in  New  York  and 
Great  Britain,  giving  courts  of  equity  special  jurisdiction 
over  corporations  to  forfeit  their  charters  for  their  illegal 
acts,  any  such  procedure  must  be  resorted  to,  if  at  all,  in  a 
court  of  law,  and  then  rarely  at  the  instance  of  stockholders. 
In  Verplanck  v.  Mercantile  Insurance  Company,*  a  case  in 
which  the  corporation  was  exempted  from  the  operation 
of  the  New  York  statute  by  reason  of  the  priority  of  its 
charter,  it  was  held  that  an  action  would  lie  against  the 
directors  by  whom  the  alleged  frauds  were  committed.  The 
personal  remedy  against  them  was  there  held  to  be  the  only 
one  which  the  court  could  give."  Where  the  Court  of 
Chancery  of  New  York  had  previously  undertaken  the  exer- 
cise of  this  power  over  the  corporation  itself,  it  was  under 
the  statute,  all  general  jurisdiction  of  such  matters  being 
expressly  disclaimed.^  But  the  rights  and  franchises  of  the 
corporation  cannot  be  reached  in  a  proceeding  against  the 
president  and  directors.  When  the  officers  of  a  corporation 
refuse  to  exercise  their  functions,  or  illegally  and  fraudu- 
lently divert  the  funds  of  the  company  from  their  legitimate 
purposes,  or  are  proceeding  to  involve  the  company  or  its 
shareholders  in  liabilities  to  which  they  never  consented,  the 
stockholder  is  entitled  to  a  remedy  in  his  own  behalf,  and 
upon  a  proper  showing  a  court  of  equity  will  be  the  appro- 
priate tribunal.'*  The  remedy  will  not  be  given  as  a  matter 
of  course,  upon  the  stockholder  showing  that  he  is  injured 

»  I  Edw.  Ch.  84. 

"  Attorney-General  v.  Bank  of  Niagara,  i  Hopk.  354. 

3  Attorney-General  v.  Bank  of  Chenango,  i  Hopk.  596. 

<  Verplanck  v.  Mercantile  Ins.  Co.,  2  Paige,  483 ;  Solomons  v.  Laing,  12 
Beav.  339;  In  re  Bank  of  Gibraltar,  L.  R.  I  Ch.  App.  68;  Green  v.  Barrett,  i 
Sim.  45. 
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through  the  wilful  misconduct  of  the  officers  of  a  corpora- 
tion which  takes  no  measures  for  his  relief.  Where  the 
stockholder  acquiesces  for  years  in  the  proceedings  of  which 
he  complains,  he  will  not  be  heard  to  say  that  he  was  thereby 
irreparably  injured.  His  acquiescence  in  acts  which  are  ultra 
vires  will  render  them  binding  on  him.' 

(6.)  Necessary  Parties  —  Plaintiffs — Who  may  and  who 
must  be  joined.  —  When  the  action  is  for  deceit  practised 
upon  the  stockholder  to  induce  the  purchase  of  shares,  the 
action  should  be  brought  by  the  original  subscriber,  and  not 
by  one  who  holds  the  share  by  assignment  from  such  sub- 
scriber, unless  he  can  show  some  direct  connection  between 
the  directors  who  issued  the  shares,  and  himself,  in  the 
communication  of  the  prospectus,  and  its  influence  upon 
him.'  But  where  the  remedy  sought  is  in  equity,  to  restrain 
the  officers  from  the  commission  of  some  illegal  act,  to 
compel  them  to  act  in  a  matter  within  the  scope  of  their 
powers,  or  to  recover  for  any  breach  of  duty  committed 
while  the  plaintiff"  owned  the  stock,  no  question  of  privity 
could  arise.  Primarily,  in  a  suit  against  the  officers  and 
agents  of  the  corporation  for  breach  of  duty,  it  would  seem, 
as  a  matter  of  course,  that  the  principal,  the  corporation, 
should  be  the  party  plaintiff*.  But  as  the  present  inquiry  is 
as  to  the  remedies  which  may  be  enforced  by  the  stock- 
holder when  the  corporation  refuses  to  proceed,  it  will  not 
be  necessary  to  consider  the  corporate  body  as  a  plaintiff". 
As  will  more  fully  appear  elsewhere,  when  the  corporation 
refuses  to  act  it  may  be  brought  into  court  as  a  defendant 
for  the  purpose  of  binding  it  by  the  decree.^  In  a  recent 
suit  brought  in  this  manner  for  the  purpose  of  setting  aside 
a  fraudulent  transaction  between  two  of  the  directors  and 
the  company,  and  for  other  relief,  in  the  Chancery  Division 
of  the  English  High  Court  of  Justice,  a  demurrer  was  sus- 
tained by  the  vice-chancellor  for  the  reason  that  the  com- 

«  Gregory  v,  Patchctt,  33  Beav.  595. 

'  Peck  r.  Gurney  R.  Co.,  6  H.  L.  Cas.  377  (overruling  Seymour  v.  Bag- 
shaw,  18  C.  B.  903,  and  Bedford  v.  Bagshaw,  4  Hurl.  &  N.  538). 
3  Infra,  (7). 

VOL.  VI.  NO.  2.  12 
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pany  should  have  been  made  plaintiff;  but  on  appeal  the 
case  was  reversed  by  the  Master  of  the  Rolls,  who  held  that, 
as  it  appeared  that  the  fraud  was  committed  by  persons  who 
by  reason  of  their  ownership  and  control  of  the  majorit}^ 
of  the  stock  were  enabled  to  prevent  any  interference  with 
their  schemes,  it  was  not  a  necessary  party.' 

This  view  is  in  harmony  with  earlier  decisions  of  the  same 
court,  intended  to  protect  the  minority  against  frauds  com- 
mitted by  or  with  the  connivance  of  the  majority.'  Atwood 
V,  Merryweather  3  was  a  case  somewhat  different  from  that 
of  Mason  v.  Harris,*  in  which  it  was  cited,  for  the  reason 
that  a  majority  of  the  shareholders,  independent  of  those 
implicated  in  the  fraud,  were  supporting  the  bill ;  but  the 
vice-chancellor  was  satisfied  that  in  no  event  could  the 
majority  be  permitted  to  consummate  a  transaction  in  fraud 
of  the  rights  of  the  minority,  and  then  insist  that  redress 
could  only  be  demanded  by  the  company,  whose  action 
they  themselves  controlled.  As  the  stockholders  may  be 
numerous,  and  hold  interests  in  the  subject  of  the  action 
varying  in  amount,  the  question  becomes  pertinent  whether 
they  all  may  be  joined  as  plaintiffs  in  the  same  suit,  and  if 
so,  whether  they  must  be  joined.  In  Robinson  v.  Smith,*  it 
is  held  that  they  may  be  joined,  for  the  reason  that  all  the 
complainants  were  cestuis  que  trusty  having  similar  interests 
in  every  respect,  although  such  interests  might  vary  in 
amount.  They  were  seeking  the  same  redress  against  their 
trustees,  and  for  the  same  acts.^  The  general  rules  of  equit>' 
require  all  persons  materially  interested  in  the  suit  to  be 
made  parties,  where  it  is  practicable;  and  where  they  refuse, 
they  should  be  joined  as  defendants.  But  when,  from  their 
numbers  or  the  impossibility  of  ascertaining  their  names,  it 
is  impracticable  to  include  them  all,  they  may  be  omitted 
from  the  petition ;  but,  in  the  absence  of  a  statutory  pro- 

'   Mason  r.  Harris,  L.  K.  II  Ch.  Div.  97. 

'  McDougall  V,  Gardiner,  L.  R.  I  Ch.  Div.  13;  Wernicr  v.  Hooper's  Tele- 
graph-Works, L.  R.  9  Ch.  App.  350. 

3  L.  R.  5  Eq.  Cas.  464,  note.  4  Supra,  5  3  Paige,  222. 

^  Citing  Brinkerhoff  7'.  Brown,  6  Johns.  Ch.  139. 
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vision  to  the  contrary,  should  be  all  brought  in  by  general 
mention,  in  a  bill  filed  by  one  or  more  for  or  on  behalf  of 
himself  and  the  others.*  In  this  manner  a  minority  of  the 
stockholders  of  a  corporation  may  maintain  a  bill  in  equity 
against  the  company's  officers.  Those  whose  names  do  not 
appear  are  not  ignored,  but  may  come  in  and  become  actual 
participating  plaintiffs.'  So  it  was  held,  in  a  case  where  one 
of  the  tax-payers  of  a  city  sought  to  restrain  the  execution 
of  a  statute  which  he  alleged  to  be  void,  that,  in  order  to 
give  the  court  jurisdiction,  the  complaint  should  have  stated 
that  the  suit  was  brought  on  behalf  of  plaintiff  and  the  other 
tax-payers  of  the  city.^  Dodge  v,  Woolsey  ♦  was  brought  by 
a  single  stockholder,  but  no  objection  seems  to  have  been 
raised  because  of  his  failure  to  join  the  others.  All  the 
exceptions  taken  on  account  of  parties  went  to  the  right 
of  stockholders  to  sue  at  all.  But  had  the  objection  been 
raised,  it  might  probably  have  been  met  by  showing  that 
the  unwilling  corporation,  which  represented  all  the  stock- 
holders, was  made  a  party  defendant.  Lord  Justice  Rolt,  in 
his  opinion  in  Hoole  v.  Great  Western  Railway  Company,* 
says :  "  If  the  act  complained  of  is  illegal,  as  I  think  it  is,  I 
do  not  at  present  see  why  any  single  shareholder  should  not 
be  at  liberty  to  file  a  bill  to  restrain  the  company  from  ex- 
ceeding their  powers.  ♦  *  ♦  if  one  individual  having  an 
interest  complains  of  an  act  of  the  whole  company,  or  the 
executive  of  the  whole  company,  as  being  illegal,  there  is, 
as  a  general  rule,  no  necessity  for  any  other  shareholders 
being  present."  But  in  this  case  the  suit  was  brought  by 
the  shareholder  on  behalf  of  himself  and  of  all  his  co-share- 
holders. So,  in  the  case  of  Bloxam  v.  Metropolitan  Railway 
G)mpany,*  which  was  an  action  to  restrain  the  officers  of  the 
corporation  from  certain  acts  which  were  u/tra  vires,  the 
action  was  by  one  stockholder  for  himself  and  all  others. 


»  Whitney  v.  Mayo,  15  III.  251.  ♦  18  How.  381. 

»  Pcabody  v.  Flint,  6  Allen,  52.  5  L.  R.  3  Ch.  App.  262. 

3  Wood  V.  Draper,  24  Barb.  187.  ^  L.  R.  3  Ch.  App.  337. 
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The  same  rule  as  to  parties  was  laid  down  in  Gray  v.  Lewis.' 
This  doctrine  has  also  been  recognized  by  the  Supreme 
Court  of  the  United  States  in  Brown  v.  La  Crosse  Railroad 
Company ,'  and  by  the  United  States  Circuit  Courts  in  cases 
where  it  did  not  directly  apply.3  In  the  case  of  Heath  v, 
Erie  Railway  Company/  this  question,  with  many  others, 
is  very  fully  and  ably  discussed,  and  the  conclusion  arrived 
at  that  the  action  was  properly  brought  by  one  of  the 
stockholders,  for  himself  and  others,  against  the  delinquent 
directors.5  Where  a  suit  was  brought  by  several  of  the 
stockholders  of  a  joint-stock  company,  on  their  own  behalf 
and  on  behalf  of  the  others,  it  was  held  unnecessary  to  more 
particularly  designate  them  all  as  parties.^  And  in  bringing 
such  an  action  it  was  held  no  ground  of  objection,  where  the 
stockholder  appeared  for  himself  and  all  the  others  except 
the  directors  against  whom  the  bill  was  filed,  that  some  of 
the  stockholders  had  become  adversely  interested.'  So,  in 
Clements  v.  Bowes,®  where  an  account  was  prayed  for  by  a 
stockholder,  in  this  manner,  the  objection  that  certain  pre- 
ferred stockholders  were  interested  in  resisting  the  bill  was 
held  untenable.  But  where  it  did  not  appear,  in  a  suit  by 
three  partners  of  a  numerous  trading  company,  that  they 
not  only  appeared  for  themselves,  but  for  the  others,  the  bill 
was  dismissed.9  So,  where  one  of  the  shareholders  in  a 
chartered  corporation  undertook  to  recover  from  the  com- 
pany for  false  representations  made  to  himself  and  co-share- 


»  L.  R.  8  Eq.  Cas.  526,  541. 
»  2  Wall.  283. 

3  Samuel  v,  HoUaday,  i  Woolw.  400. 

4  8  Blatchf.  347. 

5  Id.  406. 

^  Taylor  r.  Salmon,  4  Myl.  &  Cr.  133;  Cockburn  v.  Thompson,  16  Vcs. 
321;  Wallworlh  v.  Holt,  4  Myl.  &  Cr.  619;  Hichcns  v.  Congrevc,  4  Russ. 
Ch.  562;  Dennis  v.  Kennedy,  19  Barb.  517. 

7  Colman  ik  The  Kastern  Counties  R.  Co.,  10  Deav.  i. 

8  I  Drew.  684. 

9  Baldwin  v.  Lawrence,  2  Sim.  &  St.  18.  Sec  also  Douglas  r.  Horsfall,  2 
Sim.  &  St.  184. 
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holders,  the  bill  was  held  demurrable  because  the  others 
were  neither  made  parties  nor  did  he  appear  for  them.* 
From  the  foregoing  authorities,  it  seems  quite  clear  thai 
when  the  action  is  one  in  which  the  stockholders  have  a 
common  interest,  all  have  a  right  to  join  or  be  represented 
as  plaintiffs.  The  only  exception  to  the  rule  that  all  must 
join  is  one  of  form  rather  than  substance.  It  is  not  essential 
that  each  should  be  mentioned,  but  those  omitted  should 
have  their  rights  preserved  by  an  averment  that  the  active 
plaintiffs  appear  on  their  behalf.  Where  there  is  a  statute 
providing  for  the  individual  liability  of  directors  to  the  stock* 
holders  for  violation  of  duty,'  there  is  no  doubt  that  the 
stockholders  may  proceed  severally,  without  regard  to  the 
inconvenience  to  the  directors  in  being  called  upon  to 
answer  a  multiplicity  of  suits  for  the  same  breach  of  duty. 
In  fact,  this  element  of  the  statute  has  been  regarded  as  an 
intentional  severity,  which  would  serve  as  an  incentive  to 
duty.3 

(7.)  Defendants  —  Who  must  and  may  be  joined,  —  With 
respect  to  the  parties  whose  rights  may  be  concluded  by  the 
judgment  or  decree,  the  rule  is  imperative  that  all  should 
be  made  defendants  in  one  form  or  other.-*  In  an  action 
brought  by  one  of  the  shareholders  of  a  joint-stock  com- 
pany, a  demurrer  was  sustained  because  the  one  from  whom 
he  purchased  the  stock  was  not  made  a  defendant-^  When 
suits  are  brought  by  the  individual  members  of  a  corporation 
against  its  officers,  it  is  generally  for  a  wrong  which  the 
corporate  body  has  suffered.  The  unwillingness  of  the  cor- 
poration to  assert  its  rights  lies  at  the  foundation  of  the 
stockholders*  right  of  action.  It  is  important  that  a  deter- 
mination of  the  matter  in  controversy  shall  be  conclusive  on 
all  interested ;  and  in  order  to  accomplish  this,  those  who 
refuse  to  participate  as  plaintiffs  are  made  defendants.     For 

'  MacBride  v,  Lindsay,  9  Hare,  574. 

'  Comp.  Stats.  Vt.,  chap.  84,  sect.  56. 

3  BucU  V.  Warner,  33  Vt.  570.     See  also  Cayeaiix  v.  Mali.  24  Harb.  578. 

*  Holland  v.  Baker,  3  Hare,  68. 

5  Walbum  V.  Ingilby,  I  Myl.  &  K.  61. 
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this  reason  it  is  generally  held  absolutely  essential  to  the 
maintenance  of  such  a  suit  that  the  corporation  itself  should 
be  made  a  party  defendant  when  its  failure  or  refusal  to  act 
as  plaintiff  leaves  the  stockholders  to  pursue  their  remedies 
independently  against  delinquent  officers.'  Collectively  the 
directors  represent  the  corporation,  and  incidentally  its  con- 
stituent members,  as  trustees.  The  corporation  stands  to 
the  stockholders  directly  in  that  relation.  As  the  trustees 
are  the  proper  parties  plaintiff  in  an  action  against  an  agent 
employed  by  them,  and  the  cestui  que  trust  can  only  sue 
when  they  refuse  to  act  for  him,  and  in  so  suing  finds  it 
necessary  to  make  them  parties  defendant,'  for  similar  reasons 
would  it  be  necessary  to  join  the  corporation  as  defendant 
in  all  suits  by  stockholders  against  officers  for  breaches  of 
duty.  In  a  case  where  this  doctrine  is  clearly  stated,^  it  is 
also  laid  down  that  the  rule  requiring  the  joinder  of  all  the 
trustees,  in  an  action  against  them,  is  subject  to  the  excep- 
tion that  when  the  action  is  for  a  fraudulent  breach  of  trust 
it  may  be  against  one  or  more.*  In  GafTney  v,  Colville.^  it 
was  decided  that  where  the  act  complained  of  was  such  as 
could  only  have  been  done  by  the  board  of  directors,  a  pro- 
ceeding against  one  alone  could  be  maintained  under  the 
statutory  provision  that  ''every  director  who  shall  violate,  or 
be  concerned  in  violating"  etc.  In  an  action  by  one  of  the 
stockholders  of  a  corporation  against  the  directors,  charging 
them  with  embezzling  funds  of  the  company,  and  seeking  to 
recover  his  share,  it  was  held  that  the  action  could  not  be 
maintained  without  some  reason  assigned  for  not  making 
the  corporation  a  party  defendant.^    Though  it  be  true  that 

*  Davenport  v.  Davis,  l8  Wall.  626;  Charleston  Ins.  etc.  Co.  v.  Sebring, 
5  Rich.  Eq.  342. 

»  Western  R.  Co.  v,  Nolan,  48  N.  V.  513. 

3  Cunningham  v.  Pell,  5  Paige,  607. 

4  Heath  v.  Eric  R.  Co.,  8  Blatchf  347;  The  Protective  Ins.  Co.  v.  Dum- 
mer  (1834),  cited  Paige,  612 ;  Walker  v,  Symonds,  3  Swans.  I,  75;  Wilson  v. 
'Moore,  I  Myl.  &  K.  126. 

5  6  Hill,  567. 

^  Gardiner  v.  Pollard,  10  Bosw.  674;  Smith  r.  Hurd,  12  Mete.  371 ;  Hods- 
don  V,  Copcland,  16  Me.  314. 
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it  is  not  absolutely  essential  that  all  the  directors  or  trustees 
should  be  joined  in  an  action  against  them  by  a  stockholder 
for  a  fraudulent  breach  of  trust,  it  is  nevertheless  true  that 
they  may  all  be  joined  as  defendants  in  one  action.'  It  was 
so  held  in  an  action  against  several  directors  for  false  repre- 
sentations by  which  plaintiff  was  induced  to  purchase  shares 
of  stock.*  This  question  of  parties  will  come  up  for  further 
consideration  in  connection  with  the  subject  of  pleading.^ 

(8.)  Stockholders  may  defend  Actions  against  the  Corpora- 
ton.  —  Cases  may  arise  where  the  most  available  remedy 
which  the  stockholder  may  have  is  as  a  voluntary  defend- 
ant. Thus,  where  a  bill  was  filed  to  foreclose  a  mortgage  on 
a  railroad,  and  there  was  no  defence  interposed  by  the  cor- 
poration, two  of  the  stockholders  appeared  on  behalf  of  the 
company,  and  were  permitted  to  file  answers  in  its  name. 
In  rendering  the  opinion,  Mr.  Justice  Nelson,  after  noticing 
the  ground  alleged  for  the  unusual  proceeding,  says :  "  Un- 
doubtedly, in  the  case  supposed,  it  would  be  a  reproach  to 
the  law,  and  especially  in  a  court  of  equity,  if  the  stock- 
holders were  remediless.  But  in  such  a  case  the  court,  in 
its  discretion,  will  permit  a  stockholder  to  become  a  party 
defendant  for  the  purpose  of  protecting  his  own  interests 
against  unfounded  or  illegal  claims  against  the  company  ; 
and  he  will  also  be  permitted  to  appear  on  behalf  of  other 
stockholders  who  may  desire  to  join  him  in  the  defence. 
But  this  defence  is  independent  of  the  company  and  of  its 
directors,  and  the  stockholder  becomes  a  real  and  substantial 
party  to  the  extent  of  his  own  interest  and  of  those  who  may 
join  him.  *  *  *  It  is  true,  the  remedy  is  an  extreme  one, 
*  *  *  but  it  grows  out  of  the  necessity  of  the  case,  and 
for  the  sake  of  justice,  and  may  be  the  only  remedy  to  pre- 
vent a  flagrant  wrong."  It  will  be  noticed  that  in  this  case 
the  parties  appeared  for  the  corporation.  Nevertheless,  as 
their  defence  was  in  reality  for  the  protection  of  their  own 
interests,  this  irregularity  was  overlooked,  and  the  case  was 

'  Cunningham  v.  Pell,  supra,  and  cases  cited. 
»  Cayeaux  v,  Mali,  25  Barb   578,  587. 
3  fnfra.  III.  (9). 
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considered  on  its  merits."  From  the  language  of  this  opin- 
ion it  would  seem  that  the  rule  as  to  the  necessity  of  appear- 
ing for  co-stockholders  is  not  so  imperative  as  when  the 
stockholder  is  a  plaintiff;  but  the  same  reasons  would  apply 
in  the  one  case  as  in  the  other.  It  is  also  held  that  an  inter- 
ested stockholder  may  appear  as  an  intervenor  in  a  case 
against  the  company,  to  protect  his  own  interests.' 

(9.)  Practice  and  Pleading,  —  In  bringing  a  case  of  this 
sort  into  court,  something  more  is  necessary,  in  order  to 
give  the  court  jurisdiction  of  the  parties,  than  merely  nam- 
ing them  as  defendants.  Therefore,  where  it  is  necessary 
to  make  the  corporation  a  party  defendant,  it  should  be 
brought  in  by  proper  process.  In  Samuels  z\  The  Express 
Company ,3  where  a  shareholder  brought  an  action  to  set 
aside  an  illegal  sale  of  the  company's  property,  against  cer- 
tain of  the  directors  and  others,  making  the  company  a  party 
defendant,  Mr.  Justice  Miller  held  that,  as  there  was  neither 
service  of  process  on  the  company,  nor  a  voluntary  appear- 
ance by  it,  though  it  was  a  resident  corporation  within  the 
district,  it  was  not  before  the  court,  and  its  absence  was 
fatal  to  the  proceeding.  So,  in  Cunningham  v.  Pell  ♦  it  was 
held  that  the  fact  of  its  being  a  foreign  corporation  did  not 
vary  the  rule,  as  it  might  have  been  served  by  publication. 
But  in  March  v.  Eastern  Railroad  Company ,5  in  which  is 
decided  several  important  questions  incident  to  an  action 
by  a  minority  of  the  stockholders  against  the  directors,  it  is 
laid  down  at  considerable  length  that  jurisdiction  may  be 
effectually  obtained  of  foreign  corporations,  when  they  are 
necessary  parties  to  such  a  proceeding,  without  showing 
service  upon  an  agent  pursuant  to  a  statute  requiring  his 
appointment  with  authority  to  accept  service  as  a  condi- 
tion precedent  to  its  right  to  do  business  in  the  State.  The 
foreign  corporation  is  held  subject   to  the  process  of  the 

'  Bronson  v.  La  Crosse  R.  Co.,  2  Wall.  283. 
'  Mussina  v.  Goldthwaite,  34  Texas,  125. 
3  I  McCahon,  214;  s.  c,  i  Woolw.  400. 
<  5  Paige,  607. 
5  40  N.  H.  548. 
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State  courts,  by  service  upon  any  one  of  its  local  repre- 
sentatives, as  the  natural  corollary  of  its  right  to  sue  in  the 
State  courts.'  For  the  purposes  of  the  case,  however,  this 
was  obiter,  as  the  corporation  in  question  made  a  general 
appearance. 

One  of  the  essential  averments  in  a  bill  brought  by 
stockholders,  as  given  in  some  of  the  cases,  is  that  which 
accounts  for  the  fact  that  it  is  not  brought  by  the  corpora- 
tion. In  Brewer  v.  Boston  Theatre,"  it  is  laid  down  that 
when  such  a  bill  was  brought  for  fraud  and  conspiracy  by  a 
former  board  of  directors,  it  was  necessary  to  aver  that 
proper  efforts  had  been  made  to  put  the  corporation  in 
motion  to  redress  its  own  wrongs,  and  that  these  efforts  were 
unavailing.  It  is  also  stated  that  where  the  petition  shows 
that  such  efforts  would  have  proved  fruitless,  the  allegation 
that  they  were  made  would  be  unnecessary.  An  averment 
that  the  present  board  of  directors  openly  connived  at  the 
fraud,  and  approved  of  the  transaction  which  the  stock- 
holders sought  to  impeach,  was  held  sufficient  excuse  for 
not  applying  to  them.3  But  an  allegation  in  the  petition, 
that  the  board  of  directors  consisted,  "  nearly,  if  not  en- 
tirely," of  the  persons  who  committed  the  wrong,  was  held 
insufficient  as  an  excuse  for  not  applying  to  them,  as  it  did 
not  present  an  issuable  fact.-*  When,  however,  the  fact  of 
complicity  in  the  fraud,  or  attempted  ratification,  by  the  con- 
trolling officers  of  the  company  appears  from  the  averments, 
so  that  the  application  would  be  unavailing,  it  need  not  be 
formally  alleged  to  have  been  made.  With  this  qualification, 
.  the  doctrine  as  succinctly  stated  in  Greaves  v.  Gouge  * — that 
"  the  complaint  should  allege  that  the  corporation,  on  being 
applied  to,  refuses  to  prosecute"  —  is  undoubtedly  sound. 

'  Citing  Bank  of  Augusta  v.  Earle,  13  Pet.  519;  Libby  v,  Hodgdon,  9  N. 
H.  394;  Day  v,  Essex  County  Bank,  13  Vt.  97;  St.  Louis  Ins.  Co.  z/.  Cohen, 
9  Mo.  417;  Lafayette  Ins^  Co.  v,  French,  18  How.  404;  Ocean  Ins.  Co.  v. 
Portsmouth  etc  R.  Co.,  3  Mete.  420 ;  Moulin  v,  Trenton  etc.  Ins.  Co.,  25  N. 
J.  L.  57.  »  104  Mass.  378. 

3  Heath  v.  Eric  R.  Co.,  8  Blatchf.  347;  Mussina  v,  Goldthwaite,  34  Texas, 
125. 

*  Cogswell  V.  Ball,  39  Cal.  320.  5  69  N.  V.  154. 
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An  allegation  in  the  bill,  which,  after  setting  out  the  breaches 
for  which  it  is  incumbent  on  the  corporation  to  call  its  offi- 
cers to  account,  proceeded  by  stating,  "  But  now  so  it  is,  may 
it  please  your  honors,  that  the  said  defendants,  though  re- 
quested so  to  do,  have  wholly  neglected  and  refused  to  com- 
ply with  these  reasonable  expectations  and  requests  of  your 
orator,"  was  held  sufficient,  and  fully  sustained  in  all  that 
was  essential,  by  proof  of  such  a  request  made  to  a  com- 
mittee having  the  powers  of  the  board  in  so  far  as  they  could 
be  delegated.'  Even  where  it  was  held  that  for  breaches  of 
duty,  in  which  the  directors  must  necessarily  have  acted  as 
an  organized  board,  the  action  might  be  against  one  or  more 
individually,  it  was  also  held  that  a  recovery  could  not  be 
had  under  a  count  averring  that  it  was  done  by  the  defend- 
ant alone.' 

IV.  Action  by  Creditors  of  Corporation. — (i.)  When  and 
where  the  Action  will  lie —  When  it  should  be  against  the 
Corporation,  —  As  a  general  rule,  the  officers  or  directors  of 
a  corporation  only  become  personally  liable  to  its  creditors 
when  the  latter  are  injured  by  some  wilful  breach  of  duty 
on  the  part  of  the  former.  This  liability,  however,  may  be 
fixed  by  statute  to  errors  of  omission  as  well  as  those 
of  commission.  Thus,  it  was  provided  by  statute  in  New 
Jersey,  that  if  any  of  the  officers  of  a  corporation  should 
'*  fail  or  refuse"  to  perform  certain  duties  therein  prescribed, 
within  thirty  days  after  the  payment  of  the  last  instalment 
of  additional  stock,  they  should  "be  jointly  and  severally 
liable  for  all  debts  of  the  company  contracted  after  the 
expiration  of  thirty  days,"  etc.3  But  this  statute  being  so 
amended  as  to  render  the  officers  liable  only  in  case  of 
neglect  or  refusal  for  thirty  days  after  written  request  by  a 
creditor  or  stockholder  to  perform  the  duty,  it  was  held  that 
an  action  would  not  lie  in  favor  of  a  creditor  in  the  absence 
of  such  request  and  refusal.**     When,  as  in  the  case  of  Wayne 

'  Hazard  v.  Durant,  ii  R.  I.  195. 

'  Gaffney  v.  Colvill,  6  Hill,  567.  3  Nix.  Dig.  534. 

<  Nassau  Bank  v.  Brown,  30  N.  J.  Eq.  478. 
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IK  Griswold,*  the  action  is  against  a  director  on  account  of 
fraud  practised  upon  the  plaintiff,  by  which  he  was  induced 
to  become  a  creditor  of  the  corporation,  the  case  will  pre- 
sent few  features  prmHar  to  the  reiatioas  the  parties  bear  to 

the  corporation.  The  action  will  be  governed  by  the  general 
rules  that  govern  similar  suits  against  corporate  officers  by 
those  who  are  strangers  to  the  corporation,  or  against  any 
one  for  false  representations  as  the  basis  of  credit.'  When 
the  personal  liability  fixed  by  statute  is  in  the  nature  of  a 
penalty,  it  can  only  be  enforced  within  the  State  where  such 
statute  is  enacted.^  This  is  substantially  the  doctrine  laid 
down  in  certain  New  York  cases,*  whether  the  action  be  by 
a  creditor  or  stockholder,  and  against  either  a  stockholder 
or  officer.  In  Patterson  v.  Baker,5  in  reaching  the  conclu- 
sion that  an  action  would  not  lie  in  New  York  to  enforce 
such  a  penal  provision  of  a  corporation  chartered  in  the 
State  of  Georgia,  the  cases  of  Ex  parte  Van  Riper*  and 
Perkins  v.  Church '  are  reviewed,  with  suggestions  that  both 
were  decided  at  special  term,  that  the  question  under  con- 
sideration was  not  raised  in  the  latter,  and  other  matters 
supposed  to  give  them  an  exceptional  bearing,  but  without 
acknowledging  or  denying  any  conflict  on  principle.  In 
Ex  parte  Van  Riper,®  however,  the  individual  liability  is  not 
treated  as  a  statutory  penalty,  for  the  reason  that  it  was  the 
immediate  result  of  the  contract  and  was  founded  upon  it. 
In  Derrickson  v.  Smith,^  it  is  held  that  a  statute  fixing  per- 
sonal liability  upon  the  officers  of  corporations  for  corporate 
debts,  for  failure  to  make  an  annual  report  of  the  condition 
of  the  corporate  affairs,  could  not  be  enforced  outside  of  the 
State  where  it  was  enacted.  The  liability  imposed  by  this 
statute  was  regarded  as  in  the  nature  of  a  penalty,  and  the 


'  3  Sandt  S.  C.  463.  «  Zabriskie  v.  Smith,  13  N.  Y.  322. 

3  First  National  Bank  i'.  Price,  33  Md.  487 ;  Bird  v.  Hayden,  2  Abb.  Pr. 
(N.  8.)  61. 

♦  Patterson  v.  Baker,  34  How.  Pr.  180;  Winter  v.  Baker,  34  How.  183. 

5  Supra,  '  ^  20  Wend.  614. 

f  31  Barb.  84.  ^  Supra.  9  27  N.  J.  L.  166. 
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case  was  distinguished  from  New  York  cases  arising  under 
a  statute  declaring  that  the  individual  members  should  be 
jointly  and  severally  liable  for  the  debts  of  the  corporation,' 
and  also  from-  the  case  of  Ex  parte  Van  Riper,'  where  the 
charter  in  question  was  under  a  statute  of  the  State  of  New 
York,  and  the  action  in  which  the  personal-liability  clause 
was  recognized  was  brought  in  New  York.  In  this  case  the 
liability  was  fixed  by  statute,  but  before  it  could  attach  in 
any  particular  instance  so  as  to  be  the  foundation  of  an 
action  a  previous  demand  upon  the  corporation  was  required. 
This,  however,  was  held  not  to  take  from  it  the  character 
of  a  liability  voluntarily  assumed,  which  is  essentially  differ- 
ent from  one  imposed  by  statute  as  a  punishment  for  neglect 
or  breach  of  duty. 

(2.)  Credit  obtained  by  Fraud — Respondeat  Superior  — 
Difference  between  Director  and  Ministerial  Officer — Inten-- 
tional  Wrong  and  Negligence.  —  It  has  already  been  stated 
that  when  the  action  is  against  directors  or  officers  for  false 
representations,  upon  the  faith  of  which  credit  was  given, 
there  is  no  essential  difference  in  the  governing  rule  and 
that  applied  in  case  of  false  representations  between  other 
individuals  from  which  a  like  result  follows.^  But  in  one 
case  a  novel  defence  was  interposed,  where  the  representa- 
tions were  made,  or  caused  to  be  made,  by  directors,  that 
they  acted  officially  in  doing  so,  and  the  contract  in  ques- 
tion was  made  with  the  corporation;  that  there  was  no 
privity  between  the  directors,  as  individuals,  and  the  cred- 
itor to  whom  the  representations  were  made,  and  he  must 
therefore  look  to  the  corporation  for  redress.  The  case  was 
where  the  directors  of  an  insurance  company  had  misrep- 
resented the  condition  of  the  company,  by  which  the  plaintiff 
was  induced  to  insure.  It  was  held  that  the  want  of  privity 
of  contract  was  no  defence,  as  the  action  was  not  on  the 
contract,  but  upon  the  fraud  of  the  defendants  in  inducing 

'  Corning  v.  McCulIough,  i  N.  Y.  47 ;  Freeland  v,  McCullough,  i  Denio, 
414;  Moss  V,  Oakley,  2  Hill,  265;  Bailey  v.  Bancker,  3  Hill,  188;  Moss  v> 
McCullough,  5  Hill,  131;  Harger  v,  McCullough,  2  Denio,  119. 

»  20  Wend.  614.  3  Supra. 
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him  to  make  it.'  Such  a  case  is  easily  distinguished  from 
one  where  a  contract  is  made  with  an  agent  or  officer  of  a 
corporation  within  the  general  scope  of  his  authority,  by 
which  the  creditor  pays  money  to  the  officer  and  the  officer 
embezzles  or  misapplies  the  money  so  paid.  In  such  an 
event,  the  action  must  be  against  the  corporation,  upon  the 
familiar  doctrine  of  respondeat  superior,  and  not  against  the 
officer  or  agent.*  So,  where  the  action  was  against  defend- 
ants as  agents  of  a  banking  corporation,  for  refusing  to  per- 
mit a  transfer  of  certain  stock  on  the  books  of  the  company 
to  plaintiffs  as  trustees,  it  was  held  that  the  liability  of  the 
agent  was  only  to  the  principal,  and  the  principal  alone  was 
liable  to  the  plaintiff.^  But  a  distinction  has  been  drawn 
between  mere  agents  or  ministerial  officers  of  a  corporation, 
and  its  directors,  with  respect  to  their  liability  to  creditors 
of  the  corporation.  Bank  directors  are  held  not  to  be  mere 
agents,  like  cashiers,  tellers,  and  clerks.  They  are  regarded 
as  trustees  for  the  stockholders,  and,  in  a  qualified  sense,  as 
the  bank  itself.  Their  contract  is  not  alone  with  the  bank. 
They  invite  the  public  to  deal  with  the  corporation,  and 
when  any  one  accepts  their  invitation  he  has  a  right  to 
expect  reasonable  diligence  and  good  faith  at  their  hands. 
Therefore,  where  plaintiff  made  a  special  deposit  of  certain 
bonds  in  a  bank  which  subsequently  became  bankrupt,  and 
the  bonds  were  found  to  have  been  abstracted  and  converted 
to  the  use  of  the  bank  and  paid  out  to  its  general  creditors, 
and  that  the  directors  had  notice  of  these  facts,  it  was  held 
that  an  action  would  lie  against  them  personally  for  the 
wrongful  act.**  As  to  the  effect  of  a  special  deposit  upon 
the  liability  of  the  depositary,  as  distinguished  from  such 
liability  where  the  deposits  become  the  property  of  the  bank, 

*  Salmon  v.  Richardson,  30  Conn.  360. 

*  Wilson  V.  Rogers,  i  Wyom.  51. 

3  Dewey  v.  The  Manhattan  Co.,  2  Denio,  115. 

*  United  Society  of  Shakers  v.  Underwood,  9  Bush,  609;  s.  c.  13  Am.  L. 
Reg.  (N.  s.)  211;  Lexington  etc.  R.  Co.  v.  Bridges,  7  B.  Mon.  556;  Hodges 
V.  New  England  Screw  Co.,  i  R.  I.  312. 
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the  rule  is  now  well  established  by  the  highest  authority." 
The  general  deposits  have  nothing  bearing  the  semblance 
of  a  trust  attached  to  them.  They  belong  to  the  bank, 
and  create  between  the  parties  the  relation  of  debtor  and 
creditor.  When,  however,  the  deposit  is  of  a  commodity 
which  the  depositor  has  a  right  to  in  specie,  the  contract  is 
of  a  different  character.  Yet  it  is  held  that  in  any  case  it 
is  not  sufficient,  to  give  a  creditor  the  right  to  recover  from 
directors  of  a  corporation,  to  show  mere  non-feasance  or 
neglect  of  duty  with  respect  to  even  special  deposits.*  In 
reviewing  that  portion  of  the  opinion  in  United  Society  of 
Shakers  v.  Underwood  3  which  says  that  the  "  bank  directors 
would  be  held  responsible  to  the  depositors  for  the  loss  or 
conversion  of  special  deposits  in  such  bank  whenever  they 
know  of  such  conversion,  or  might  have  known  of  it  by  the 
exercise  of  such  care  and  diligence  as  the  law  requires 
of  such  officers,  *  *  *  and  that  bank  directors  must 
be  considered  as  affected  with  the  knowledge  of  such  facts 
as  appear  upon  the  bank  books,"  attention  is  called  to 
the  criticism  of  the  Kentucky  court's  view  of  the  law  by 
Judge  Redfield,  in  a  note  to  the  case.  But  there  is,  after 
all,  very  little  to  choose  between  actual  fraud  committed 
with  wrongful  intent,  and  actual  fraud  permitted  by  negli- 
gence in  not  seeing  what  it  was  an  imperative  duty  to  look 
at.  The  West  Virginia  case  is  not  one  involving  the  ques- 
tion of  special  deposits,  but  holds  that  directors  may  make 
themselves  personally  liable  to  general  depositors  of  money 
for  false  and  fraudulent  representations  and  acts  done  with 
an  intent  to  deceive.*  But  it  would  seem  that  it  is  not 
sufficient  that  representations  are  untrue.  There  should 
be  some  wrongful  intent  in  making  them.  To  be  action- 
able in  themselves,  they  should  be  either  made  with  a 
knowledge  of  their  falsity,  or  without  any  knowledge  as  to 


»  Marine  Bank  v.  Fulton,  2  Wall.  256:   Planters'  Bank  r.  Union  Bank,  16 
Wall.  483.  »  Zinn  v.  Mendel,  9  W.  Va.  580. 

3  13  Am.  L.  Reg.  (n.  s.)  211.         ♦  Zinn  v,  Mendel,  9  W.  Va.  580,  595. 
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their  truth,  and  they  should  turn  out  false;  and  further, 
that  when  made  they  should  have  been  intended  to  mislead 
the  person  to  whom  made,  or  the  public  generally.*  The 
wrongful  intent  being  essential  to  the  right  of  action  against 
a  director  or  trustee,  however  that  intent  may  be  made  out, 
it  follows  that  such  a  director  or  trustee  could  not  be  held 
liable  for  defaults  of  the  corporation  or  its  officers  occurring 
after  his  resignation,  when  his  intentions  would  have  ceased 
to  influence  the  conduct  of  the  officers  of  the  corporation.' 
But  where  the  stockholders  of  a  bank  were  permitted  to 
withdraw  the  amount  of  their  subscriptions  to  the  stock  of 
the  corporation,  under  circumstances  which  left  no  room  for 
doubt  that  it  was  done  with  the  knowledge  of  the  directors 
who  at  the  time  had  control  of  its  affairs,  though  some  of 
them  were  at  the  time  legally  disqualified  from  acting  as 
such  directors,  they  were  held  liable  for  the  fraud  thus  com- 
mitted on  the  creditors  of  the  corporation.3  In  Garrison  v. 
Howe,^  it  is  held  that  to-  charge  trustees  with  individual 
liability  on  account  of  the  default  of  the  corporation,  the 
debt  must  have  been  contracted  during  the  default,  or  must 
have  existed  at  the  time  of  a  subsequent  default.  And  as 
no  director,  trustee,  or  managing  officer  can  be  held  liable 
for  the  defaults  of  his  successors  in  office,^  neither  can  he 
be  held  for  the  wrongs  or  omissions  of  duty  by  his  prede- 
cessors.* 

(3.)  Nature  of  Creditors'  Remedy  at  Law  and  in  Equity,  — 
In  many  of  the  cases  where  creditors  of  a  corporation  seek 
relief  against  its  officers  or  directors,  the  proceeding  is  under 
a  statute  which  prescribes  the  particular  form  of  remedy  to 
which  the  plaintiff  is  entitled,  and  surrounds  that  remedy 
with  certain   restrictions.     For   example,   a   Massachusetts 

'  Mabry  v.  Adams,  3  Bosw.  346 ;  Allen  v,  Addington,  1 1  Wend.  374  ; 
Bartholomew  r.  Bentley,  15  Ohio,  659;  Sisson  v,  Matthews,  20  Ga.  848; 
Leffman  v,  Flanigan,  5  Phila.  155,  161. 

'  Squires  v.  Brown,  22  How.  Pr.  35. 

3  Bank  of  St  Marys  t/.  St.  John,  25  Ala.  566,  612.  4  17  N.  Y.  458. 

3  Squires  r.  Brown,  supra,  ^  McHarg  v,  Eastman,  7  Robt.  137. 
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Statute  provided  that  such  officers  should  only  be  liable 
personally  for  the  corporate  debts  upon  failure,  for  thirty 
days  after  judgment  against  the  corporation,  to  make  the 
amount  of  the  judgment  on  demand  of  the  judgment- 
debtors.*  In  this  contingency,  the  judgment-creditor  or  any 
other  creditor  could  file  his  bill  in  equity,  on  behalf  of  him- 
self and  other  creditors,  against  the  directors  and  other  stock- 
holders who  were  such  when  the  judgment  was  obtained,  and 
against  all  the  officers  liable  for  its  debts.  This  was  held  to 
be  the  only  remedy  by  which  the  creditors  might  proceed 
against  either  officers,  directors,  or  stockholders.'  And  sub- 
sequently, where  an  action  at  law  was  brought  against  an 
officer  of  a  corporation  organized  prior  to  the  statute  above 
cited,  and  where  a  statute  was  in  force  giving  a  remedy  at 
law,  it  was  held  that  the  remedy  could  only  be  had  by  bill 
in  equity,  as  the  statute  giving  the  legal  remedy  3  was  ex- 
pressly repealed  by  the  latter  act.^  These,  it  will  be  noticed, 
were  actions  to  recover  from  the  officers  debts  which  were 
originally  contracted  by  the  corporation  itself.  Other  States 
have  similar  enactments.  They  do  not  attempt  to  deny  the 
jurisdiction  of  courts  of  law  of  such  controversies  as  may 
arise  between  creditors  of  corporations  and  the  officers 
thereof,  which  may  be  direct,  and  not  collateral  to  the  lia- 
bility of  the  corporation  itself.  But  in  an  earlier  case 
decided  by  the  same  court  —  under  a  statute  to  the  effect 
that  "  any  person  to  whom  they  are  so  liable  may  have  an 
action  on  the  case  against  any  one  or  more  of  the  said  offi- 
cers "5  —  it  was  held  that  subsequent  sections  of  the  same 
chapter,  authorizing  a  bill  in  equity  in  such  cases,  and  giving 
the  court  jurisdiction  in  all  cases  in  which  there  were  more 
than  two  persons  having  distinct  rights  or  interests,  which 
could  not  be  justly  and  definitely  decided  and  adjusted  in 

'  Stats.  1862,  chap.  218,  sects.  3-5. 
«  Pecle  V,  Phillips,  8  Allen,  86. 

3  Gen.  Stats.  Mass.,  chap.  60,  sect.  31. 

4  Bond  V,  Morse,  9  Allen,  471. 

5  Rev.  Stats.  Mass.,  chap.  3S,  sect.  29. 
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one  action  at  common  law,  rendered  it  necessary  to  proceed 
by  bill  in  equity.'  The  circumstances  which  rendered  an 
action  of  tort  improper  in  this  case  were  that  there  were 
several  parties  having  claims  unequal  in  amount  against  a 
common  fund.  When  this  case  was  again  before  the  same 
court,  the  same  views  were  expressed,  and  it  was  held  that  a 
previous  judgment  against  the  corporation  was  not  necessary 
to  the  enforcement  of  the  remedy  against  the  directors.'  So, 
it  will  be  found  that  in  general,  independent  of  the  statute, 
the  remedy  will  be  in  equity  rather  than  at  law.3  And  even 
where  special  remedies  are  provided  by  statute  for  such 
injuries  to  the  rights  of  creditors  as  may  arise,  it  has  been 
held  that  the  statute  will  not  oust  a  court  of  equity  of  its 
ordinary  jurisdiction  to  proceed  against  the  official  represen- 
tatives of  corporations  for  breach  of  trust.*  The  extension 
of  jurisdiction  at  law  will  not  necessarily  take  anything 
from  the  power  belonging  to  the  chancellor.  So,  even  in 
an  action  by  a  creditor,  founded  upon  false  representations 
made  by  the  officers  of  a  corporation,  it  was  held  that  he 
should  proceed  by  bill  in  equity  rather  than  by  an  ordinary 
action  at  law.^  In  an  action  at  law  for  misrepresentations, 
the  rule  is  quite  strict  that  they  must  have  been  made 
knowing  them  to  be  false.  A  belief  in  their  truth,  how- 
ever ill-founded,  would  be  enough  to  save-  the  party  from 
the  consequent  liability.^  But  in  equity  it  has  been  held 
that  the  mere  absence  of  the  element  of  intentional  wrong 
would  not  exonerate  one  who  had  given  unfounded  assur- 
ances by  which  the  creditor  had  been  misled  to  his  injury.^ 
The  fact  that  the  representations  were  calculated  to  deceive 
and  did  deceive  the  plaintifT  was  held  sufficient  to  vitiate 
them,  no  less  when  they  were  made  by  mistake  than  when 


*  Merchants'  Bank  v,  Stevenson,  10  Gray,  232. 

'  Merchants'   Bank  v.  Stevenson,  5  Allen,  398;  Harris  v.  First  Parish  of 
Dorchester,  23  Pick.  312. 

3  Bank  of  St  Marys  v.  St.  John,  25  Ala.  566. 

4  The  Attorney-General  v,  Aspinwall,  2  Myl.  &  Cr.  613. 

5  Leffman  v.  Flanigan,  5  Phila.  155.  *  Evans  v.  Collins,  5  Q.  B.  804. 
'  Warner  v.  Daniels,  i  Woodb.  &  M.  90,  107. 
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made  with  a  fraudulent  desig^.*  A  further  reason  is  given 
why,  independent  of  statutes,  proceedings  to  hold  officers 
liable  for  corporate  debts  should  be  in  equity,  is  that  it  is 
a  limited  liability,  and  the  fund  for  distribution  among  cred- 
itors can  nowhere  else  be  administered  so  that  all  may  share 
alike.'  But  the  procedure  which  the  law  provides  generally 
lOr  a  court  of  equity  will  not  always  be  found  applicable  in 
actions  against  corporations  or  their  officers.  Thus,  a  stat- 
ute authorizing  the  examination,  under  oath,  of  judgment- 
creditors,  was  held  not  to  authorize  the  examination  of  the 
directors  of  a  corporation  after  judgment  rendered  against 
it.3 

(4.)  Parties  —  Plaintiffs  —  Defendants.  —  In  proceedings 
under  the  Massachusetts  statute  cited  in  the  next  preceding 
subdivision,  and  probably  in  proceedings  under  similar  stat- 
utes enacted  to  enable  the  creditors  of  a  corporation  to  pro- 
ceed by  bill  in  equity  against  the  managing  officers  and 
directors  of  corporations,  all  the  creditors  should  be  made 
parties  plaintiff,  either  by  joining  in  the  bill,  or  by  the  one 
who  takes  the  initiatory  appearing  for  himself  and  others.^ 

An  act  to  encourage  manufacturing  companies  was  passed 
in  Pennsylvania,  whereby  it  was  provided  that  the  directors 
of  any  corporation  organized  under  its  provisions,  for  con- 
senting to  a.  dividend  in  excess  of  the  net  profits,  should 
become  individually  liable  for  debts  contracted  while  they 
were  in  office.  In  an  action  brought  against  one  of  the 
directors  of  a  corporation  of  this  kind,  who  had  consented 
to  such  excessive  dividend,  the  plaintiff,  to  whom  the  claim 
had  been  assigned  subsequently  to  the  declaration  of  the 
illegal  dividend,  was  shown  to  have  been  at  the  time  the 
treasurer  of  the  company.  It  was  held  that  he  could  not 
maintain  the  action,  for  the  reason  that  he  was  the  confi- 
dential agent  and  trustee  of  the  company,  the  stockholders, 
directors,  and  creditors.     It  was  a  violation  of  his  duty  to 

*  Miner  v.  Midbury,  6  Wis.  295. 

'  Moore  7\  Reynolds,  109  Mass.  473. 

3  Dickson  v.  Neath  etc.  U.  Co.,  L.  R.  4  Excli.  87. 

4  Moore  r-.  Reynolds,  supra. 
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thus  place  himself  in  antagonism  to  the  corporation ;  and  as 
he  could  not  maintain  his  suit  against  it,  he  could  not  be 
plaintiff  in  an  action  against  the  director.'  It  was  also  held 
that  in  such  a  suit  it  was  no  objection  that  the  plaintiff  was 
an  assignee.  It  was  not  regarded  as  a  mere  penalty.  It 
was  a  debt  due  from  the  company,  which  the  creditors  could 
transfer  by.  assignment.  Nor  was  it  held  necessary  to  the 
maintenance  of  the  action  that  the  corporation  should  be 
made  a  party  defendant.* 

In  case  of  alleged  misconduct  of  the  officers  of  a  cor- 
poration to  the  injury  of  creditors,  the  latter  must  pursue 
their  remedies  in  their  own  names.  Thus,  where  trustees 
were  appointed  by  a  special  act  of  the  Legislature  to  wind 
up  the  affairs  of  a  defunct  corporation,  with  power  to  take 
charge  of  its  estate  and  effects,  collect  its  debts,  and 
prosecute  and  defend  suits  at  law,  it  was  held  that  such 
trustees  were  not  proper  parties  plaintiff  to  vindicate  the 
rights  of  creditors  in  pursuit  of  such  remedies  as  the  law 
gave  them  against  officers  of  the  corporation.^  But  this 
does  not  militate  in  the  least  against  the  wholesome  rule 
that  one  may  appear  for  himself  and  others  standing  in  the 
same  relation  to  the  defendant.  This  rule  applies  in  pro- 
ceedings against  directors  and  officers  by  creditors,^  as  we 
have  seen  it  does  in  suits  by  stockholders.^ 

In  proceedings  of  this  sort,  it  is  generally  held  necessary 
to  make  the  corporation  a  party  defendant.^  And  where  it 
is  brought  for  a  breach  of  duty  on  the  part  of  trustee^, 
directors,  or  other  official  representatives,  it  must  be  against 
such  as  were  in  office  at  the  time  the  breach  occurred.' 
This,  in  substance,  is  the  doctrine  laid  down  in  Seaman  v, 
Goodnow,^  where  it  is  also  held  that  a  cause  of  action  against 
the  directors  or  officers  of  the  company  could  not  be  joined 
with  one  against  subscribers  on  their  unpaid  subscriptions 

'  Hill  7'.  Frazier,  22  Pa.  St.  320 ;  Moses  v.  Ocee  Bank,  i  Lea  (Tenn.),  398. 

*  /hid.  3  Piscataqua  etc.  Co.  7'.  Hill,  60  Me.  178. 

*  Schley  v.  Dixon.  24  Ga.  273.  5  Supra,  III.  (6)  et  seq, 
^  Perkins  v.  Church,  31  Barb.  84. 

^  McHarg  ».  Eastman,  Robt.  137.  ^  20  Wis.  27. 


Digitized  by 


Google 


196  REMEDIES    AGAINST   CORPORATE   OFFICERS. 

and  one  against  parties  to  whom  property  of  the  company 
had  been  illegally  transferred  by  its  officers,  though  the 
actions  against  the  transferees  of  the  corporate  property  and 
the  delinquent  stock  subscribers  might  be  so  united.  Where 
the  liability  of  trustees  is  by  statute  made  joint  and  several, 
all  may  be  joined  as  defendants,  or  judgment  may  be  taken 
against  one  or  more.*  In  Massachusetts,  it  is  held  that  in  a 
proceeding  by  a  creditor  against  the  officers  and  stock- 
holders of  a  private  corporation  to  obtain  payment  of  a 
judgment,  the  corporation  should  be  made  a  party  to  the 
bill,  and  brought  in  by  due  process.' 

(5.)  Practice  and  Pleading —  Joinder  of  Actions,  —  Where 
the  creditor  has  a  cause  of  action  against  the  officers  of  a 
corporation,  and  the  same  facts  would  entitle  him  to  a  judg- 
ment against  a  stockholder,  as  such,  the  allegation  in  a  com- 
plaint against  an  officer  on  his  official  liability  that  he  was 
also  a  stockholder  was  held  to  be  relevant,  and  in  support 
of  the  cause  of  action  set  out.3  The  liabilities  imposed 
upon  officers  and  directors  only  become  operative  in  favor 
of  creditors  to  enable  them  to  obtain  one  satisfaction  of  their 
demands,  but  as  remedies  they  may  be  availed  of  at  the  elec- 
tion of  the  creditor,  and,  so  far  as  recovering  judgment  upon 
them  is  concerned,  are  cumulative.  Judgment  obtained  by 
a  creditor  against  a  stockholder,  under  one  provision  of  the 
statute,  for  the  entire  demand,  is  no  bar  to  an  action  against 
an  officer,  under  another  provision,  for  the  same  debt  or 
demand.*  The  case  of  Sterne  v,  Heaman  5  was  decided  at 
Special  Term  of  the  New  York  Supreme  Court,  First  District. 
At  the  October  term  of  the  same  court,  in  the  same  year,  it 
was  held  that  a  cause  of  action  against  stockholders  in  a 
corporation  organized  under  a  general  law  could  not  be 
united  with  one  against  the  same  persons  as  trustees  of  the 
corporation.     The  cause  of  action  against  stockholders  was 

'  Quiglcy  V,  Walker,  2  Sweeny,.  175. 
^  Deerfield  v,  Nims,  no  Mass.  115. 
3  Sleme  v,  Heaman,  ii  Abb.  Pr.  (n.  s.)  376. 

♦  Vincent  v.  Sands,  11  Abb.  Pr.  (N.  s.)  366.  Sec  also  McHarg  v,  East- 
man, 7  Robt.  137.  5  Supra. 
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on  account  of  unpaid  subscriptions ;  that  against  the  trustees 
was  because  of  failure  to  publish  annual  reports.  The  mis- 
joinder of  actions  was  held  to  consist  in  the  fact  that  the 
delinquents  were  sought  to  be  held  on  one  cause  of  action 
which  was  founded  on  an  implied  contract,  and  on  another 
which  was  founded  on  a  liability  created  by  operation  of 
law.'  The  causes  of  action  were  held  to  be  misjoined, 
because  they  were  not  of  the  same  class,  —  one  arising  in 
contract,  and  the  other  being  for  a  penalty.  The  following 
definition  of  the  true  "  cause  of  action "  is  laid  down  by 
one  of  the  highest  authorities  on  the  subject:  "The  cause 
of  action,  as  it  appears  in  the  complaint  when  properly 
pleaded,  will  therefore  always  be  the  facts  from  which  the 
plaintiflf's  primary  right  and  the  defendant's  corresponding 
primary  duty  have  arisen,  together  with  the  facts  which  con- 
stitute the  defendant's  delict  or  wrong."  '  Accepting  this  as 
a  correct  definition,  there  is  no  doubt  that  there  are  two 
causes  of  action  in  such  a  proceeding.  The  cause  of  action 
was  not  alone  the  original  right  of  the  creditor  to  satisfac- 
tion for  his  debt,  but  the  duty  of  the  trustee  or  the  stock- 
holder to  pay,  and  his  delict.  The  obligation  of  the  one 
arose  upon  failure  to  perform  one  duty ;  that  of  the  other, 
upon  failure  with  respect  to  another  and  distinct  duty.  But 
if  it  be  true  that  several  judgments  may  be  had  for  the 
diiferent  failures  of  duty,  though  but  one  satisfaction  on 
account  of  the  same  debt  or  demand  against  the  corpora- 
tion, it  would  seem  absurd  to  say  that  against  parties  subject 
to  liability  both  as  trustees  and  stockholders,  in  favor  of  the 
same  creditor  and  on  account  of  the  same  debt,  separate 
actions  should  be  brought.  It  is  quite  clear  that  against 
cither  of  them  one  judgment  would  be  as  good  as  two  upon 
which  but  one  satisfaction  could  be  had.  But  the  ruling  in 
Moppin  V.  Mortimer,3  that  the  one  cause  of  action  arises  in 
contract  and  the  other  in  tort,  seems  to  be  supported  by  the 
case  of  Corning  v.  McCuUough,^  where   it  is  held   that  an 


■  Moppin  V,  Mortimer,  ii  Abb.  Pr.  (n.  s.)  455. 

'  Pom.  on  Rem.,  sect.  453.  3  Supra,  ♦  i  N.  Y.  47,  53. 
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action  against  a  stockholder  to  charge  him  individually  with 
a  debt  contracted  by  the  corporation,  pursuant  to  the  act 
of  incorporation,  was  not  an  action  upon  a  statute  for  a  for- 
feiture, because  the  ground  of  the  action  was  the  individual 
liability  of  the  defendant  to  pay  for  merchandise  sold  and 
delivered  to  a  company  of  which  he  was  at  the  time  a  member ; 
and  the  case  of  Merchants'  Bank  ?'.  Bliss,'  where  it  was  held 
that  a  proceeding  against  the  trustees  of  a  corporation  for 
failing  to  file  reports  and  for  paying  excessive  dividends 
was  an  action  for  a  penalty,  and  subject  to  a  different  rule 
as  to  the  period  of  limitation.  But  the  reason  given  for  the 
holding  in  Corning  7\  McCuUough  would  apply  as  well  to 
actions  against  trustees,  so  far  as  it  refers  to  the  origin  or 
foundation  of  the  demand,  as  to  actions  against  stockholders. 
So  the  argument  in  Merchants'  Bank  v.  Bliss  would  apply 
to  the  action  against  either  stockholder  or  trustee  under  the 
statute  governing  the  cases  decided  at  special  term,  cited 
above,  where  the  duty  to  pay  in  each  instance  arose  from  a 
failure  to  perform  certain  other  statutory  duties,  —  in  the 
one  case,  payment  of  subscription  and  filing  a  certificate ;  in 
the  other,  making  a  report.  That  the  liability  imposed 
upon  trustees  under  the  New  York  statute  is  in  the  nature 
of  a  penalty  seems  quite  generally  held  by  the  courts  of 
that  State.*  In  the  case  cited,  the  .question  was  decided 
with  reference  to  the  character  of  the  action,  to  determine 
whether  it  could  be  brought  beyond  the  limits  of  the  State 
in  which  the  statute  was  in  force,  and  it  was  held  that  it 
could  not.  The  distinction  drawn  between  liabilities  penal 
in  their  nature,  and  such  as  arose  in  contract,  was  in  the  fol- 
lowing language  :  "  The  personal  liabilities  of  stockholders, 
when  they  are  made  liable  by  the  charter  or  act  of  incor- 
poration, is  from  the  inception  of  the  debt.  They  become 
originally  liable,  and  the  happening  of  no  event  is  necessary 
to  charge  them.  *  *  *  But  where  there  is  no  qualifica- 
tion to  the  corporate  capacity  of  the  company,  and  where 
the  stockholders  are  not  answerable  to  the  creditors  of  the 

»  35  N.  Y.  412;  s.  c.  13  Abb.  Pi.  225. 
'  Bird  7'.  Haydcn,  2  Abb.  Pr.  (N.  s.)  61. 
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company  as  original  and  principal  debtors,  but  they  or  the 
officers  become  liable  by  reason  of  the  omission  of  some 
act,  the  performance  of  which  is  imposed  on  them  by  the 
statute,  then  the  action  must  be  upon  the  statute,  to  recover 
a  debt  in  the  nature  of  a  forfeiture  for  failure  to  perform  a 
duty."  *  Where  the  liability  of  both  director  and  stock- 
holder arises  in  this  way,  there  could  be  no  objection  to 
uniting  two  causes  of  action  against  the  same  defendants  in 
the  same  complaint,  if  they  all  occupied  both  positions. 
The  distinction  between  penal  liabilities  and  such  as  arise 
in  contract  is  sometimes  very  narrow.  Thus,  in  Georgia, 
under  a  legislative  charter  providing  that  where  the  total 
amount  of  the  liabilities  of  the  corporation  exceeded  three 
times  the  amount  of  its  capital  the  directors  under  whose 
administration  the  excessive  amount  was  created  should  be 
individually  liable  for  the  same,  it  was  held  that  an  action  to 
recover  against  a  director  was  not  penal  but  remedial  in  its 
nature,  and  therefore  not  subject  to  the  limitation  prescribed 
by  statute  for  penalties,  fines,  and  forfeitures.'  In  the  course 
of  a  lengthy  opinion  by  Nisbet,  J.,  in  order  to  show  clearly 
that  the  liability  is  not  in  the  nature  of  a  penalty,  great 
stress  is  laid  upon  the  fact  that  **  the  charter  creates  the 
liability  in  favor  of  individuals,  and  that  distinguishes  it  from 
a  penalty.  Without  the  statute  provision,  the  individual  would 
have  no  such  right ;  with  it  and  under  it,  he  has  the  right, 
and  therefore  it  is  a  statute  liability !*  3  The  same  distinctions 
observed  in  this  case  are  not  made  in  the  Maryland,  New 
Jersey,  and  New  York  cases  already  cited.* 

V.  Action  by  co-Directors  or  Officers — Contribution,  —  As 
we  have  already  seen,  as  between  wrong-doers,  those  who 
are  compelled  by  suit  to  respond  to  the  party  injured  can- 
not call  upon  their  fellow  wrong-doers  to  contribute  their 
share  of  the  loss.^     There  seems  to  be   hardly   any  note- 

*  Sec  also  Garrison  v,  Howe,  17  N.  Y.  458,  and  cases  cited  supra,  IV.  (2). 

'  Neal  V.  Moultrie,  12  Ga.  104. 

3  Id,  113.  •♦  Supra,  5  Supra,  II.  (6). 
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worthy  exceptions  to  this  rule,  so  long  as  it  clearly  appears 
that  the  thing  done  was  in  itself  intentionally  wrong.*  And 
where  an  action  on  the  case  and  in  trover  was  brought 
against  one  of  two  tort-feasors,  and  a  recovery  had,  it  was 
held,  without  laying  any  stress  upon  whether  the  act  was 
intentionally  wrong,  that  assumpsit  would  not  lie  against  his 
joint  tort-feasor  for  contribution.'  In  a  subsequent  English 
case,  however,  where  this  was  approved,  it  was  also  held 
that  where  the  liability  arose  out  of  the  negligent  acts  of  the 
servant  in  the  employ  of  joint-owners  of  a  stage-coach,  and 
one  of  them  was  compelled  to  respond  in  damages  to  the 
party  injured,  in  an  action  on  the  case,  he  could  maintain 
assumpsit  against  the  others  for  contribution.  There  was 
no  personal  fault  proved  in  the  original  action,  on  the  part 
of  the  defendant,  and  it  was  held  that  the  action  might  have 
been  in  assumpsit,  and  that  the  party  should  not  be  deprived 
of  his  contribution  because  one  form  of  action  was  chosen 
in  preference  to  another.3  It  has  already  been  stated  that 
actions  brought  against  officers  of  corporations  for  breaches 
of  statutory  duty  are  in  their  nature  penal.*  Such  seems  to 
be  the  rule  in  New  York,  New  Jersey,  Maryland,  and  some 
other  States ;  but  in  Massachusetts  it  has  been  held  that  an 
enactment  of  similiar  import  to  those  in  the  other  States 
should  not  be  construed  with  the  technical  strictness  of  a 
penal  statute.^  And  following  this  view,  in  Nickerson  z*. 
Wheeler  ^  it  is  held  that  it  is  remedial  rather  than  penal,  and 
in  case  of  recovery  against  one  of  the  officers  for  failing  to 
file  the  annual  certificates  required  by  the  statute,  he  might 
maintain  a  bill  in  equity  against  those  jointly  liable  with 
him,  for  contribution.  So  it  was  held,  where  the  act  which 
rendered  the  directors  liable  was  "merely  ultra  vires,  but 
not  in  itself  illegal,"  the  right  to  contribution  existed  in 
favor  of  one  of  the  directors  who,  in  pursuance  of  the  unau- 

'  Oakes  v,  Spaulding,  40  Vt.  347;  Spaulding  v.  Oakes,  42  Vt.  343. 

*  Merry  weather  v.  Nixon,  8  Term  Rep.  186. 

3  Woolcy  V.  Batte,  2  Car.  &  P.  417.  4  Supra,  IV.  (5;. 

5  Norfolk  V.  American  Steam  Gas  Co.,  103  Mass.  160.       ^  118  Mass.  295. 
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thorized  transaction,  had  paid  calls  on  shares  which  he  held 
'n  trust  for  the  company.'  When  money  is  paid  out  by  cer- 
tain directors  for  the  common  benefit,  within  the  purview 
of  the  corporate  powers,  there  is  no  doubt  that  the  directors 
so  paying  it  are  entitled  to  reimbursement.  And  it  has 
been  held  that  amounts  so  paid  may  be  set  off  against  calls 
upon  their  shares.' 

VI.  ^  Actions  by  Strangers  —  Assignees  —  Representatives — 
Public  Officers.  —  (i.)  Payment  for  Shares  never  allotted. — 
There  are  certain  legal  demands  against  the  officers  of  cor- 
porations in  favor  of  those  who  are  neither  stockholders, 
officers,  nor  creditors,  in  the  ordinary  sense  of  the  term,  of 
the  corporation.  Among  these  are  claims  for  deposits  made 
for  shares  which  were  never  issued  or  allotted.  Of  course, 
where  a  contract  is  made  with  a  corporation  for  a  certain 
number  of  shares,  and  such  shares  are  never  allotted,  the 
remedy  would  be,  in  the  first  instance,  by  an  action  at  law 
on  the  contract,  against  the  corporation ;  and  unless  there 
should  be  some  special  delict  on  the  part  of  the  officer,  he 
could  not  be  held  liable.^  But  where  a  deposit  was  made 
pursuant  to  the  requirements  of  the  managing  committee, 
and  there  was  a  subsequent  enlargement  of  the  scope  of  the 
undertaking,  and  the  deposit  applied  to  the  payment  of  the 
increased  expense,  all  of  which  was  done  without  the  con- 
sent, express  or  implied,  of  the  depositor,  and  the  project 
was  subsequently  abandoned,  it  was  held  that  he  might 
recover  back  the  amount  of  his  deposit,  in  an  action  for 
money  had  and  received,  against  a  member  of  the  commit- 
tee who  participated  in  making  the  unauthorized  application 
of  it* 

(2.)  Assignees  and  Representatives.  —  When  the  right  of 
action  is  one  that  will  survive  to  personal  representatives  of 
a  deceased  person,  it  may  be  assigned  during  his  lifetime,//^.*'  * 

\^\  •     ^ 

'  Ashurst  V.  Mason,  L.  R.  20  Eq.  Cas.  225.  y>.^       ."    y 

*  Ex  parte  Gibbs,  39  L.  J.  (Eq.)  667.     As  to  contribution,  see  cases  cited  "^  Z.^-^ 
supra,  3  Furguson  v.  Wilson,  L.  R.  2  Ch.  App.  77. 

^  Ashpitel  V.  Sercomb,  5  Exch.  145. 
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SO  as  to  confer  the  same  rights  upon  his  assignee.  Thus, 
where  the  statute  provided  that  the  right  to  recover  damages 
against  wrong-doers  would  survive,  it  was  held  that  such 
rights  were  assignable ;  and  this  rule  was  held  to  apply  in 
the  same  manner  where  the  original  right  was  in  favor  of  a 
corporation  and  against  one  of  its  officers,  and  the  assignee 
was  another  corporation,  as  though  the  transaction  had 
been  between  individuals.'  So,  where  the  assets  of  a  bank 
which  had  become  insolvent  were  assigned  for  the  benefit  of 
creditors,  and  the  insolvency  also  imposed  individual  lia- 
bility on  the  directors,  under  a  statute,  it  was  held  that  the 
demands  against  them  passed  to  the  assignee  with  other 
assets,  and  it  became  the  duty  of  the  assignee  to  enforce 
payment."  • 

(3.)  Proceedings  on  behalf  of  the  Public —  Quo  Warranto.  — 
Where  th^  funds  of  a  corporation  which  were  originally 
intended  for  charitable  purposes  were  diverted  by  the  trustees 
in  charge,  it  was  held  that  they  had  become  charged  with  a 
public  trust,  and  the  attornfey-general  might  proceed  against 
those  guilty  of  the  breach  of  trust,  as  well  as  those  who 
were  benefited  thereby,  to  recall  the  funds  and  apply  them 
to  the  charitable  purpose  to  which  they  were  originally 
devoted.3  So,  where  funds  raised  for  the  benefit  of  the 
poor  of  the  parish  were  used  by  the  custodians  to  pay  a 
part  of  the  bill  of  costs  in  an  action  of  libel  against  a  public 
officer  on  account  of  statements  made  officially,  this  was 
held  such  a  misapplication  as  would  warrant  the  filing  of  an 
information  against  the  trustees  of  the  fund.*  But  where  such 
charities  are  regulated  by  charter  and  placed  under  the  con- 
trol of  governors,  the  latter  will  not  be  subject  to  be  restrained 
in  their  action  unreasonably,  at  the  instance  of  the  attorney- 
general,  by  injunction  or  otherwise.  Where  they  are  guilty 
of  no  distinct  breach  of  the  trust  reposed  in  them  by  the 
charter,  they  cannot  be  proceeded  against  summarily  by  the 

*  Grocers'  National  Bank  v,  Clark,  48  Barb.  26. 

*  Gunkle's  Appeal,  48  Pa.  St.  13. 

•J  Attorney-General  v,  Aspinwall,  2  Myl.  &  Cr.  613. 

*  Attorney-General  v,  Compton,  I  You.  &  Coll.  416. 
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representative  of  the  public'  In  this  country,  the  liability 
of  officers  and  directors  of  corporations  to  be  proceeded 
against  by  a  public  officer  is  generally  when  they  attempt 
to  exercise  corporate  authority,  and  their  right  to  do  so  is 
questioned  by  a  proceeding  in  the  nature  of  a  quo  warranto* 
When  they  are  ousted  by  this  proceeding,  they  become 
liable  for  the  costs,  precisely  as  any  failing  defendant  in  a 
civil  action."  This  is  a  proceeding  over  which  courts  of 
equity  do  not  claim  any  jurisdiction.  At  common  law,  this 
was  a  criminal  proceeding.  The  relief  sought  is  a  judgment 
of  ouster.  Therefore,  in  a  case  where  the  public  officer 
proceeded  by  bill  in  equity,  and  the  relief  sought  was  by 
injunction  to  restrain  the  parties  from  the  exercise  of  cor- 
porate powers,  Chancellor  Kent  decided  that  it  was  a  mis- 
take of  remedy.3  But  where  the  case  is  one  of  equitable 
jurisdiction,  and  the  court  may  proceed  by  injunction,  it  will 
enforce  its  mandates  by  all  the  usual  sanctions.  Where  the 
officers  of  a  corporation  have  been  enjoined  from  doing 
particular  acts  calculated  to  affect  the  rights  of  opposite 
parties  to  a  pending  suit,  a  disobedience  of  the  orders  of  the 
court  will  subject  them  to  punishment  for  contempt*  And 
though  it  be  true  that  the  office  of  the  quo  warranto  cannot 
be  supported  by  a  bill  in  equity,  courts  will  nevertheless 
exercise  chancery  jurisdiction  in  winding  up  delinquent  cor- 
porations for  violation  by  their  officers  of  provisions  in  their 
charters,  or  the  statutes  by  which  their  duties  are  defined. 
Equitable  proceedings  of  this  kind  may  be  instituted  on 
behalf  of  the  public  by  the  proper  officers.  Thus,  in  Bank 
Commissioners  v.  Bank  of  Buffalo,  and  several  other  cases 
tried  at  the  same  time,^  a  proceeding  by  injunction  was  held 
to  be  the  proper  remedy  where  the  officers  had  disregarded 
the  charters  in  exceeding  the  prescribed  limits  of  loans  and 
discounts  made  to  the  directors.  It  was  decided  in  this  case, 
that  where  there  were  several  such  commissioners,  it  need 
not  appear  affirmatively  that  all  were  joined  as  plaintiffs  ; 

'  Attorney-General  v.  Governors  etc.,  2  Ves.  jr.  42. 
'  The  People  v.  Ballou,  12  Wend.  277. 

3  Attorney-General  v,  Utica  Ins.  Co.,  2  Johns.  Ch.  371. 

4  Fanshaw  v.  Tracy,  4  Biss.  490.  5  6  Paige,  497. 
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but  if  that  fact  was  disputed,  it  devolved  upon  defendant  to 
show  that  there  was  a  refusal  on  the  part  of  one  of  them  to 
join  in  the  suit. 

(4.)  By  Receivers,  etc,  —  Pleading  and  Practice, —  In  an 
action  by  a  receiver  against  the  trustees  of  a  corporation, 
substantially  the  same  rules  govern  as  in  case  of  suit  by 
creditors,  except  as  to  joinder  of  parties.  The  receiver  is 
the  legally  appointed  representative  of  all  the  creditors,  or 
parties  having  claims  against  the  company.  Where  an 
action  was  brought  by  a  receiver  against  the  trustees  of  an 
organized  company  intended  as  a  corporation,  seeking  to 
hold  them  liable  for  debts  contracted  on  behalf  of  the  com- 
pany, alleging  their  failure  to  comply  with  the  law  so  as  to 
become  incorporated,  and  also  that  they  had  failed  to  com- 
ply with  the  legal  requisites,  subsequently  to  their  organiza- 
tion, so  as  to  continue  their  corporate  existence,  it  was  held 
that  this  was  in  substance  an  action  arising  in  contract,  and 
that  both  the  grounds,  though  alleged  in  the  alternative, 
amounted  to  an  averment  of  defendants'  promise  implied 
from  the  alleged  irregularities  in  their  conduct.* 

(5.)  Parties  Defendant — Limitations,  —  In  an  action  by  a 
receiver  against  directors  and  other  stockholders,  it  was  held 
that  it  was  unnecessary  to  join  either  stockholders  or  direc- 
tors who  had  committed  no  wrong.'  It  was  also  held  that 
the  right  to  the  remedy  was  not  impaired  by  lapse  of  the 
statutory  period  of  limitation  against  the  corporation  which 
never  pleaded  the  statute.  This  was  sufficient  to  establish 
the  original  debt  against  the  corporation,  and  the  liability  of 
the  directors,  which  arose  from  its  making  a  contract  >vith 
a  third  person  and  then  obtaining  the  benefits  thereof  by 
assignment,  still  existed,  notwithstanding  the  corporation 
might  have  defeated  the  action  by  pleading  the  limitation.^ 

(6.)  Extent  of  Liquidator's  or  Receiver's  Authority  —  Ew-- 
dence.  —  Under  an  act  of  Parliament  known  as  the  "  Com- 
panies Act,"  an  officer  known  as  the  "liquidator"  seems 
to  be  clothed  with  powers   somewhat   analogous  to    those 


*  Durant  v.  Gardner,  19  Abb.  Pr.  445;  s.  c.  19  How.  Pr.  94. 

*  Van  Colt  V,  Van  Brunt,  2  Abb.  N.  C.  283.  3  Ibitf. 
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of  a  receiver.  These  are  said  to  be  more  extensive  in  the 
winding  up  of  the  affairs  of  companies  than  the  companies 
themselves  had  before  going  into  liquidation ;  for  the  offi- 
cial liquidator  may  proceed  against  individual  members  or 
officers  of  the  corporation  on  account  of  moneys  misap- 
plied by  them,  without  being  required  to  show  whether  the 
proceeding  is  on  behalf  of  the  company  or  its  creditors.* 
In  another  case,  it  was  held  that  this  official  might  have  an 
attachment  against  the  directors  of  a  company  in  course  of 
winding  up,  who  had  refused  to  answer  interrogatories  re- 
specting arrears  of  calls  due  the  company.'  But  it  was  held 
that  the  peculiar  manner  of  proceeding  provided  by  the 
"  Winding-up  Act "  could  not  be  applied  where  the  default- 
ing director  was  dead,  and  the  liquidator  sought  to  recover 
of  his  personal  representative.^  The  power  and  authority  of 
a  receiver  appointed  under  the  provisions  of  a  statute  in 
Rhode  Island,^  seem  to  be  quite  as  ample  and  extensive  as 
those  of  a  liquidator  under  the  English  statute.  In  assump- 
sit for  money  had  and  received,  brought  under  this  statute 
by  a  receiver  against  a  former  president  of  a  bank,  to 
recover  the  value  of  certain  securities  wrongfully  appro- 
priated by  him,  in  payment  for  his  bonus  and  stock,  in  sell- 
ing out  the  bank  to  a  set  of  worthless  adventurers,  it  was 
held  that  the  receiver  was  only  required  to  prove  that  they 
belonged  to  the  bank,  and  were  wrongfully  appropriated  by 
the  defendant.  It  was  not  necessary  to  allege  or  prove  any 
special  injury  to  either  creditor  or  stockholder.  It  was  also 
held  that  the  memoranda  of  the  doings  of  the  bank,  kept  by 
the  successors  of  the  president,  were  not  evidence  against 
such  receiver.  The  parties  by  which  such  memoranda  were 
kept  were  not,  under  the  charter,  authorized  to  act  as  direc- 
tors, and  hence  their  acts  could  not  be  regarded  as  the  acts 
of  the  corporation.5  W.  P.  Wade. 

St.  Louis,  Mo. 

*  In  re  Nation  Funds  Assur.  Co.,  lo  Ch.  Div.  ii8. 
»  Madrid  Bank  v.  Bagley,  L.  R.  2  Q.  B.  37. 

3  Felton's  Executor's  Case,  L.  R.  i  Eq.  Cas.  219. 

4  Rev.  Stats.  R.  I.,  chap.  126,  sect.  47. 

5  Hayes  v,  Kenyon,  7  R.  I.  136. 
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INDICTMENT  OF  JUDGE  COLES? 

The  decision  of  the  Supreme  Court  of  the  United  States 
'*  In  the  matter  of  The  Commonwealth  of  Virginia,  and  D. 
Coles,  J.,  Petitioners,"  has  not  failed  to  excite  some  surprise 
and  much  comment  throughout  the  United  States.  The 
greater  attention  has  been  directed  to  the  case  as  the 
majority  of  the  court  has  seen  fit  not  only  to  establish  prin- 
ciples of  law  whose  soundness  may  be  very  seriously  ques- 
tioned, but  also  to  authorize  the  interference  on  the  part  of 
the  Federal  government  in  the  local  concerns  of  the  State 
in  a  maimer  which  heretofore  has  been  considered  abso- 
lutely unconstitutional.  The  decision  is  therefore  politically 
as  well  as  legally  of  deep  interest;  but  however  great 
its  political  interest,  it  is  our  intention  to  consider  only  the 
legal  aspect  of  the  case,  and  to  criticise  the  soundness  of 
such  principles  as  the  Supreme  Court  has  thought  proper  to 
lay  down.     The  facts  of  the  case  were  briefly  these  :  — 

One  Coles,  being  a  judge  of  a  County  Court  in  Virginia 
charged  by  the  law  of  that  State  to  select  such  persons  for 
the  jury-service  of  the  courts  "  as  he  shall  think  well  quali- 
fied to  serve  as  jurors,  being  of  sound  judgment  and  free 
from  legal  exceptions,"  was  indicted  in  the  Federal  Court 
for  the  Western  District  of  Virginia  for  excluding  and  fail- 
ing to  select  as  grand  and  petit  jurors  certain  citizens  of  his 
county,  of  African  descent  and  black  color,  who  possessed 
all  other  qualifications  prescribed  by  law,  on  account  of  their 
race,  color,  and  previous  condition  of  servitude,  and  for  no 
other  reason,  etc.  Judge  Coles,  being  under  arrest  therefor, 
presented  a  petition  for  a  writ  of  habeas  corpus  and  certiorari 
to  bring  the  record  of  the  District  Court  before  the  Supreme 
Court  of  the  United  States,  alleging  that  the  indictment  was 
not  justifiable  under  the  Constitution  of  the  United  States, 
and  that  the  section  of  the  act  under  which  it  was  drawn 

'  The  case  is  reported  in  lo  Cent.  L.  J.  406. 
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was  unconstitutional.  The  court  held  the  act  valid,  that  the 
indictment  lay,  and  that  the  judge's  act  in  selecting  the  jury 
was  ministerial  and  not  judicial,  and  that  though  deriving  his 
authority  from  the  State,  he  was,  in  such  a  case,  not  excused 
from  obeying  the  laws  of  the  United  States.  From  this 
decision  Field  and  Clifford,  J  J.,  dissented. 

The  fourth  section  of  the  act  of  Congress  of  March  i, 
1875  (18  Rev.  Stats.  336),  enacts  that  "no  citizen  possess- 
ing all  other  qualifications  which  are  or  may  be  prescribed 
by  law  shall  be  disqualified  from  service  as  grand  or  petit 
juror  in  any  court  of  the  United  States,  or  of  any  State,  on 
account  of  race,  color,  or  previous  condition  of  servitude ; 
and  any  officer  or  other  person  charged  with  any  duty  in 
the  selection  or  summoning  of  jurors,  who  shall  exclude  or 
fail  to  summon  any  citizen  for  the  cause  aforesaid,  shall,  on 
conviction  thereof,  be  deemed  guilty  of  a  misdemeanor,  and 
be  fined,"  etc. 

The  indictment  being  drawn  under  this  act,  the  question 
in  the  case  was  whether  there  was  anything  in  the  Consti- 
tution of  the  United  States  to  support  the  actt  The  court 
held  that  it  was  sanctioned  by  the  Thirteenth  and  Fourth- 
teenth  Amendments  of  the  Constitution. 

Its  validity,  however,  is  assailable  on  two  grounds :  Firsts 
it  is  not  warranted  by  the  Thirteenth  or  Fourteenth  Amend- 
ments, nor  by  any  other  part  of  the  Constitution ;  secondly , 
it  is  invalid  because  it  authorizes  unwarranted  interference 
on  the  part  of  the  United  States  government  with  a  State 
judicial  officer. 

I.  The  language  of  those  parts  of  the  above-mentioned 
amendments  of  the  Constitution  apposite  to  the  question  at 
issue  is,  in  the  Thirteenth,  "  Neither  slavery  nor  involuntary 
servitude,  except  as  a  punishment  for  crime,  whereof  the 
party  shall  have  been  duly  convicted,  shall  exist  within  the 
United  States  ;  "  and  in  the  Fourteenth,  "  All  persons  born 
or  naturalized  in  the  United  States,  and  subject  to  the  juris- 
diction thereof,  are  citizens  of  the  United  States  and  of  the 
State  wherein  they  reside.  No  State  shall  make  or  enforce 
any  law  which  shall  abridge  the  privileges  or  immunities  of 
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citizens  of  the  United  States ;  nor  shall  any  State  deprive 
any  person  of  life,  liberty,  or  property,  without  due  process 
of  law,  nor  deny  to  any  person  within  its  jurisdiction  the 
equal  protection  of  the  law."  And  "  Congress  shall  have 
power  to  enforce,  by  appropriate  legislation,  the  provisions 
of  this  article." 

It  will  be  seen  at  a  glance  that  the  Thirteenth  Amendment 
has  in  reality  nothing  to  do'  with  the  question,  as  it  simply 
declares  that  slavery  shall  be  abolished  in  the  United  States. 
If,  therefore,  the  act  of  March  i,  1875,  can  be  sustained  by 
either  of  these  amendments,  it  must  be  on  the  authority 
of  the  Fourteenth.  Let  us  examine  carefully  the  parts  of 
this  article  pertaining  to  the  question. 

The  first  part  of  it  declares  that  "  persons  naturalized  in 
the  United  States  shall  be  citizens  of  the  United  States  and 
of  the  State  where  they  reside.  No  State  shall  make  or 
enforce  any  law  which  shall  abridge  the  privileges  or  im- 
munities of  citizens  of  the  United  States."  The  peculiar 
wording  of  this  section  merits  attention.  The  first  part  of 
it  declares  who  shall  be  citizens  of  the  United  States  and 
of  the  State  where  they  live,  and  then  enjoins  any  State 
from  abridging  the  privileges  of  any  citizen  of  the  United 
States.  The  meaning  of  these  words  is  obvious.  It  is,  that 
no  State  shall  deny  to  a  citizen  of  the  United  States  any 
of  his  privileges  or  immunities,  qua  citizen  of  the  United 
States.  There  is  a  distinction  here  made  between  citizen- 
ship of  the  United  States  and  that  of  a  State.  In  the 
Slaughter-House  Cases,'  Miller,  J.,  said :  "  It  is  quite  clear, 
then,  that  there  is  a  citizenship  of  the  United  States  and  a 
citizenship  of  the  State,"  and  "  it  is  a  little  remarkable,  if  this 
clause  was  intended  as  a  protection  to  the  citizen  of  a  State 
against  the  legislative  power  of  his  own  State,  that  the  words 
*  citizen  of  the  State '  should  be  left  out,  where  it  is  so  care- 
fully used,  and  used  in  contradistinction  to  citizens  of  the 
United  States,  in  the  very  sentence  which  precedes  it.  It 
is  too  clear  for  argument  that  the  change  in  phraseology 

»  16  Wall.  74. 
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was  adopted  understandingly  and  with  a  purpose."  We 
see,  then,  what  the  intent  of  the  phrase  is,  namely,  that  np 
State  shall  abridge  the  privileges  of  any  citizen  of  the  United 
States  while  within  the  State's  boundaries  or  within  her 
jurisdiction.  Now,  if  the  act  of  March  i,  1875,  is  sought  to 
be  sustained  by  this  clause,  it  must  appear  that  one  of  the 
rights  of  a  citizen  of  the  United  States  is  to  serve  on  the 
jury  of  the  State  where  he  happens  to  be.  Miller,  J.,  enu- 
merated, in  the  Slaughter-House  Cases  (supra),  a  few  of  the 
privileges  or  immunities  of  citizens  of  the  United  States, 
such  as  the  right  to  use  navigable  waters,  the  right  of  the 
writ  of  habeas  corpus  (especially  given  in  the  Constitution), 
the  right  of  protection  on  the  high  seas,  the  right  to  assem- 
ble and  petition  for  the  redress  of  grievances,  and,  quoting 
from  Taney,  C.  J.,  said,  "  that  for  all  the  great  purposes  for 
which  the  Federal  government  was  established,  we  are  one 
people,  with  one  common  country;  we  are  citizens  of  the 
United  States."  We  see  what  the  kind  of  immunities  is, 
and  it  is  difficult  to  see  how  the  right  to  serve  on  a  jury 
can  be  in  any  respect  likened  to  one  of  these.  The  right 
to  vote  has  been  held  not  to  be  one  of  these  immunities,' 
and  how  much  less  the  right  to  serve  on  the  jury.  If,  now, 
the  right  to  serve  on  a  jury  cannot  be  reckoned  as  one  of 
these  privileges,  the  authority  for  assuming  that  it  is  a  privi- 
lege of  citizenship  must  be  given  by  some  other  clause  of 
the  Constitution ;  and  if  we  cannot  find  that  there  is  given 
any  such  authority,  we  must  conclude  the  act  to  be  invalid. 

The  next  phrase  of  the  clause  of  the  Constitution  under 
discussion  is,  "  nor  shall  any  State  deprive  any  person  of  life, 
liberty,  or  property,  without  due  process  of  law,  nor  deny  to 
^^y  person  within  its  jurisdiction  the  equal  protection  of  the 
laws."  The  phraseology  of  this  sentence  is  carefully  to  be 
marked. 

The  word  used  is  person,  not  citizen,  and  we  must  infer 
from  this  fact  that  the  words  mean  that  no  citizen  or  alien 
shall  be  unjustly  treated  or  deprived  of  the  equal  protection 

'  See  cases  cited  infra, 
VOL.  VI.  NO.  2.  14 
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of  the  law  by  the  State.  It  cannot  certainly  be  gathered 
from  these  words  that  a  citizen  has  the  right  to  serve  on 
a  jury;  because,  as  all  persons  are  placed  on  an  equality,  a 
foreigner  would  be  just  as  much  entitled  by  these  words  to 
serve  as  juror  as  a  native-born  citizen,  and  would  be  equally 
injured  if  prevented  by  the  State  from  so  serving.  So  ako 
women,  Indians,  Chinamen,  etc.,  none  of  whom  ever  serve 
on  juries,  will  be  injured  by  being  so  excluded,  if  it  can  be 
maintained  that  a  citizen,  by  virtue  of  these  words,  acquires 
the  right  to  serve  as  juror,  because  the  vfovA  person  includes 
every  one. 

It  is  scarcely  necessary  to  cite  any  cases  to  illustrate  the 
argument  that  the  word  person  refers  to  aliens  as  well  as  to 
citizens.     A  single  case  will  show  its  validity. 

In  Ho  Ah  Kow  v.  Nunan,'  an  ordinance  of  San  Fran- 
cisco enacted  that  every  male  citizen  imprisoned  in  the 
county  jail  *  *  *  should  be  shorn  of  his  hair  to  a 
specified  length.  The  ordinance  was  directed  against  the 
Chinese ;  and  the  Circuit  Court  of  the  United  States  held 
that  the  ordinance  was  unconstitutional,  under  that  clause  of 
the  Federal  Constitution  which  enacts  that  no  State  "  shall 
deny  to  any  person  within  its  jurisdiction  the  equal  protec- 
tion of  the  laws."  It  has,  indeed,  been  contended  that  these 
amendments  were  only  intended  to  place  the  negroes  on 
an  equal  position  with  the  whites,  and  that  the  word  person, 
here,  referred  only  to  those  two  races.  It  would,  however, 
be  difficult  to  maintain  such  a  proposition.  It  follows  log- 
ically, then,  that  a  citizen,  by  virtue  of  this  clause,  can  have 
no  more  rights  than  a  foreigner,  be  he  a  citizen  of  another 
State  or  an  alien  to  our  country.  The  concluding  words  of 
the  sentence  do  not  strengthen  the  position  of  the  Supreme 
Court ;  for  to  infer  that  the  words  "  the  State  shall  not  deny 
to  any  person  the  equal  protection  of  the  laws  "  give  the 
right  to  all  persons  to  serve  on  juries,  would  virtually  permit 
all  foreigners,  criminals,  felons,  lunatics,  women,  infants,  etc., 
to  serve  on  a  jury,  and  would  prevent  the  State  from  exer- 
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cising  any  discretion  in  the  matter,  and  so  in  a  brief  period 
render  the  jury  trial  so  odious  that  its  existence  would  no 
longer  be  possible.  For  it  is  submitted  that  the  State 
would  have,  in  such  a  case,  no  greater  right  to  exclude  a 
felon,  than  a  person  of  the  most  unexceptionable  character; 
since  so  soon  as  it  is  asserted  that  the  State  cannot  exercise 
discretion  in  one  case,  and  exclude  one  class,  it  deprives  it 
of  the  right  to  exclude  any  class  at  all ;  and  the  lawyer  chal- 
lenging a  juror  would  have  no  longer  the  right  to  object  to 
any  disqualification  in  the  juror;  for  if  the  clause  gives  to  all 
persons  the  right  to  serve,  he  cannot  object  to  any  one. 

It  is  to  be  observed  here  that  the  indictment  carefully 
omits  to  say  who  have  been  injured,  by  being  excluded,  or 
not  having  certain  persons  on  the  jury,  or  that  any  person 
has  sustained  any  injury ;  so  that  it  is  not  easy  to  see  how 
the  above  clause  of  the  Constitution  could  apply  in  any  case, 
or  how,  under  this  clause,  which  refers  only  to  those  cases 
where  some  one  has  been  deprived  of  the  protection  of  the 
law,  or  deprived  of  a  right,  the  indictment  in  the  case  could 
lie.  We  merely  mention  this  to  show  how  far  the  Supreme 
Court  of  the  United  States  has  chosen  to  go. 

Having  seen,  then,  that  a  citizen  of  the  United  States  can- 
not obtain  the  right  to  serve  on  the  jury  by  virtue  of  the 
Fourteenth  Amendment,  it  must  be  shown  that  the  right  is 
derived  from  some  other  part  of  the  Constitution,  or  we 
must  conclude  the  act  to  be  unconstitutional. 

The  right  of  trial  by  jury  is  nowhere  mentioned  in  the 
Constitution  except  in  the  Fifth,  Sixth,  and  Seventh  Amend- 
ments. In  these,  every  ^V  person  "  is  given  the  right  of  a  trial 
by  jury.  In  these  amendments,  as  in  the  others,  therefore, 
we  are  to  conclude  that  the  word  "  person  "  means  citizen 
or  alien ;  and  so  the  supporters  of  the  constitutionality  of  the 
act  of  March  i,  1875,  are  no  better  off  than  before.  It  is 
further  to  be  observed  that  the  Fifth  and  Sixth  Amend- 
ments refer  only  to  criminal  cases ;  and  as  the  indictment  of 
Judge  Coles  did  not  state  that  the  cases  the  jurors  were 
excluded  from  were  of  that  nature,  we  cannot  infer  that  they 
were,  and  consequently  that  it  could  be  supported  by  these 
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amendments  even  were  the  act  of  Congress  constitutional. 
The  Seventh  Amendment  does  refer,  indeed,  to  civil  cases ; 
but  it  has  been  decided  that  none  of  these  amendments  apply 
to  State  courts.  In  speaking  of  them,  Johnson,  J.,  says,  in 
Lessee  of  Livingston  v,  Moore  et  al.,  *  "As  to  the  amendments 
of  the  Constitution  of  the  United  States,  they  must  be  put  out 
of  the  case,  since  it  is  now  settled  that  those  amendments 
do  not  extend  to  the  States."  These  amendments,  further, 
at  the  most,  only  give  a  jury  trial ;  and  we  do  not  see  how, 
because  a  man  has  the  privilege  of  a  jury  trial,  he  has  the 
right  to  be  a  juror.  Judge  Jameson  said,  in  The  People  v. 
Stebbins,'  in  speaking  of  representation,  •*  but  the  right  to 
be  represented  is  not  the  right  to  be  a  representative.  It  is 
one  of  my  natural  rights  to  have  over  me  magistrates  that 
shall  not  oppress  me,  but  it  is  not  one  of  my  natural  rights  to 
be  one  of  those  magistrates."  Now,  Strong,  J.,  in  delivering 
the  opinion  of  the  court  in  Judge  Coles's  case,  assumed  that 
because  a  man  can  have  a  jury  trial  he  can  also  be  a  juror. 
This  reasoning  is  most  extraordinary ;  for,  by  a  parity  of 
reasoning,  a  felon  could  be  a  juror,  and  try  another  felon, 
and  so  a  foreigner  try  a  foreigner.  We  see,  then,  that  a 
citizen  of  the  United  States  does  not  get  his  right  to  serve 
as  a  juror  from  any  express  or  inferred  authority  in  the  Con- 
stitution. Whence  does  he,  then,  derive  the  right?  The 
learned  judge  who  delivered  the  opinion  of  the  court  dwelt 
greatly  on  the  fact  that  if  negroes  were  not  allowed  to  serve 
on  the  jury,  they  were  denied  rights  enjoyed  by  white  citi- 
zens. This  is  one  of  the  greatest  vices  in  his  argument,  for 
before  beginning  the  discussion  he  assumes  the  whole  ques- 
tion. He. assumes  that  a  white  citizen  has  the  right  to  serve 
as  a  juror.  He  then  says  a  black  citizen  has  the  same  rights 
as  a  white  citizen,  and  consequently  he  has  the  right  to  serve 
as  a  juror  too.  His  reasoning  from  his  premises  is  correct 
in  this  particular,  but  his  premises,  as  we  have  seen,  cannot 
be  maintained  as  sound.  Were  we  even  to  assume  that  a 
citizen  of  the  United  States  has  the  right  to  enjoy  all  the 
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privileges  of  a  citizen  of  the  State  where  he  happens  to  be, 
it  would  make  but  little  difference,  for  the  above  reasoning 
would  apply,  and  the  rights  of  citizens  of  any  kind  to  serve 
on  juries  could  not  be  in  any  way  established.  From  this 
we  conclude  that  a  citizen  has,  as  such,  no  right  to  sit  as 
juror ;  and  if  a  white  citizen  does,  he  does  so  as  one  of  a 
class,  by  the  authority  of  the  State  Constitution,  and  it  will 
hardly  be  pretended  that  this  right  to  do  so  by  virtue  of  his 
class  is  invalid.  A  woman  is  a  citizen,  but  does  not  serve 
on  a  jury.  In  some  States  there  are  certain  educational ^  and 
in  others  certain  property  qualifications,  yet  their  constitu- 
tionality has  never  been  questioned ;  and  we  must  find  some- 
thing in  the  Federal  Constitution  stronger  than  the  mere 
assertion  of  citizenship,  to  allow  us  to  draw  the  inference 
from  the  fact  of  citizenship  that  a  negro  is  entitled  to  serve 
on  the  jury;  we  must,  we  say,  find  something  positive, 
something  to  the  effect  that  a  black  citizen  shall  not  be 
excluded  on  account  of  his  color,  etc.,  before  we  can  say 
that  an  officer  of  the  State  is  liable  to  indictment  by  the 
Federal  government  because  he  refuses  a  negro  a  seat  on 
the  jury  of  the  State. 

The  framers  of  the  Constitution  evidently  entertained  this 
view,  and  considered  it  necessary  to  insert  some  such  clause 
before  he  could  acquire  the  right  to  exercise  a  somewhat 
similar  privilege.  The  courts,  too,  have  apparently  been 
of  the  same  opinion,  and  have  thought  that  the  black  man 
acquired  nothing  more  than  mere  citizenship  by  the  Four- 
teenth Amendment,  and  have  held  that  State  laws  recog- 
nizing distinctions  between  the  two  races  were  not  repugnant 
to  that  amendment. 

In  Ex  parte  Hobbes,'  it  was  held,  after  the  passing  of  the 
amendment,  that  a  State  law  inhibiting  marriages  between 
the  white  and  black  races  was  constitutional,  and  not  repug- 
nant to  the  Civil-Rights  Bill.  Here  is  class  legislation  recog- 
nized, in  the  absence  of  a  special  provision  of  the  Constitution 
forbidding  it.     Further,  by  examining  the  Fifteenth  Amend- 
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ment  we  can  see  the  force  of  the  proposition  we  contend 
for,  namely,  that  unless  a  constitutional  clause  does  away 
with  the  distinction  of  race  in  the  selection  of  juries,  a 
State  law  authorizing  such  distinction  is  valid,  and  a  State 
officer  is  not  responsible  to  the  Federal  government  for 
excluding  either  class  of  people. 

The  Fifteenth  Amendment  says  that  "  the  right  of  a  citizen 
of  the  United  States  to  vote  shall  not  be  abridged  *  *  * 
by  any  State  on  account  of  race,  color,  or  previous  condition 
of  servitude." 

The  American  government  is  a  representative  one,  and  no 
one  will  deny  that  the  right  to  vote  is  as  great  a  right,  and 
equally  necessary  to  one's  protection,  as  that  of  serving  on 
a  jury,  if  not  a  much  greater  and  more  necessary  right. 
Now,  if  we  can  show  that  the  right  of  a  citizen  to  vote  is 
nowhere  assumed  in  the  Constitution  to  be  a  citizen's  natural 
right,  but,  on  the  contrary,  when  referred  to,  the  privilege 
of  exercising  this  right  is  assumed  to  exist  only  by  virtue 
of  the  Constitution  of  the  United  States,  and  the  manner  of 
using  the  right  defined,  we  may  infer  that  the  right  to  serve 
on  the  jury  exists  only  by  virtue  of  some  constitutional 
authority  bestowing  it.  We  may  here  say,  that  if  the  Fed- 
eral Constitution  gives  the  right  to  vote  at  Federal  elections, 
so  the  State  must  give  the  right  to  vote  at  State  elections, 
for  the  moment  the  natural  right  to  vote  is  not  conceded 
in  one  case,  it  cannot  be  in  the  other ;  and  if  we  show  that 
a  citizen,  qua  citizen,  does  not  possess  this  privilege  in  one 
case,  it  will  follow  that  he  does  not  in  either,  and  the  same 
argument  will  apply  to  Federal  and  State  juries. 

The  Constitution,  in  referring  to  elections,  indicates  how 
the  president  shall  be  selected,  and  also  how  the  members 
of  Congress  are  to  be  chosen.  The  State,  by  it,  may  ap- 
point the  "manner,"  etc.,  of  choosing  the  representatives 
of  the  people ;  and  the  mode  of  selecting  the  president  is 
fixed  by  the  Constitution. 

The  Fifteenth  Amendment  says  that  no  citizen's  right 
to  vote  shall  be  abridged  on  account  of  his  color,  etc.,  by 
any  State.     This  virtually  assumes  that  the  State  had  the 
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right  to  abridge  this  right  before  the  passage  of  this  amend- 
ment. If  this  be  not  so,  the  amendment  is  merely  super- 
fluous. Now,  the  colored  people  were  made  citizens  by  the 
Fourteenth  Amendment,  and  by  it  enjoyed  all  the  rights  of 
other  citizens ;  but  they  never  voted.  Now,  were  mere  citi- 
zenship the  only  qualification  of  a  voter,  they  possessed  the 
right  to  vote  by  the  Fourteenth  Amendment,  and  there  was 
no  need  of  the  Fifteenth.  But  it  has  never  been  held  that 
a  citizen  has  this  right  at  any  election.  A  woman  is  a  citi- 
zen, and  it  was  held  in  Burnham  v.  Laning*  (in  Pennsyl- 
vania), Sharswood,  J.,  delivering  the  opinion  of  the  court, 
that  she  had  not,  as  such,  the  right  to  vote. 

In  Spencer  v.  Board  of  Registration,'  it  was  also  so  held, 
and  Cartter,  J.,  said :  "  The  constitutional  capability  of  be- 
coming a  voter,  created  by  this  amendment,  lies  dormant,  as 
in  the  case  of  an  infant,  until  made  efficient  by  legislative 
action.'*  So,  in  The  People  v,  Stebbins  ^  (in  Illinois),  Jame- 
son, J.,  held  that  the  natural  right  to  vote  does  not  belong 
to  a  citizen. 

The  Fifteenth  Amendment,  however,  took  from  the  State 
the  right  to  discriminate  between  white  and  black  voters, 
and  by  virtue  of  this  clause  only  do  the  blacks  acquire  the 
same  right  to  vote  as  the  whites.  We  apprehend,  also, 
there  is  room  for  contending  that  this  clause  extends  but  to 
Federal  elections ;  so  that  a  negro  might  be  refused  a  vote 
at  a  State  election.  Now,  the  right  to  serve  on  a  jury  is 
nowhere  given  by  the  Constitution,  or  alluded  to  in  it ;  so 
that  it  would  seem  to  follow,  that  if  the  right  of  a  citizen  to 
vote  is  not  a  right  ex  vi  tituli,  a  fortiori  the  right  to  serve  on 
a  jury  is  not  either.  The  conclusion  must,  then,  be  arrived 
at,  that  a  colored  person  has  not  the  right  to  serve  on  the 
jury  by  reason  of  his  citizenship,  and  that  his  right  to  do  so 
is  not  in  any  way  given  him  by  the  Federal  Constitution. 
We  conclude,  therefore,  that  the  act  of  Congress  of  March 
^  iS75>  ^^  declaring  that  he  shall  not  be  excluded  on 
account  of  color,  is  void. 

*  29  Leg.  Int.  5.  *  4  Ch.  Leg.  N.  51.  3  4  Ch.  Leg.  N.  97. 
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II.  The  act  of  March  i,  1875,  is  further  unconstitutional, 
because  it  authorizes  interference  on  the  part  of  the  Federal 
government  with  a  local  judicial  officer  of  the  State,  which 
is  not  warranted  by  the  Constitution. 

The  States  retained  all  the  United  States  did  not  take, 
and  consequently  retained  the  right  to  maintain  a  State 
judiciary.  Now,  no  act  of  Congress  can  be  passed  that 
interferes  with  a  State  judiciary  in  the  performance  of  its 
judicial  duties,  that  is  not  authorized  by  the  Constitution. 

Justice  Strong  in  his  opinion  endeavors  to  avoid  this  diffi- 
culty in  two  ways :  First,  he  says  Judge  Coles's  act  was  not 
judicial.     Let  us  see. 

.  The  judge,  in  Virginia,  is  given  the  power  to  exclude  as 
well  as  to  select  the  jurors.  He  is  to  select  those  whom  he 
should  think  qualified  to  serve,  and  he  is  appointed  judge 
of  their  qualifications.  This  cannot  be  called  a  ministerial 
act.  Suppose  he  were  to  refuse  a  colored  person,  challenged 
in  open  court,  a  seat  on  the  jury ;  is  this  not  a  judicial  act? 
See  Lithgow  v.  The  State,'  where  the  point  as  to  whether  the 
judge  must  state  all  the  juror's  disqualifications,  in  an  excep- 
tion, was  passed  upon.  He  may  punish  the  juror  for  non- 
attendance  or  contempt.  This  is  judicial.*  In  Hammond  v. 
Howell,3  it  was  held  that  a  judge  may  imprison  a  juror,  and 
though  he  do  it  erroneously,  he  is  not  liable  to  an  action  ;  and 
the  court  considered  it  to  be  a  greater  wrong  td  sue  the  judge 
than  to  imprison  the  juror.  Now.  imprisoning  a  juror  is  no 
more  judicial  than  selecting  him.  In  Virginia,  too,  this  must 
have  been  always  considered  a  judicial  action,  for  by  their 
law  no  judge  can  hold  a  non-judicial  office.  Let  us  examine 
the  cases. 

In  Barnardiston  v,  Soame,^  a  sherifT  returning  a  member 
of  Parliament  was  held  to  be  a  judge ;  and  this  was  Lord 
North's  reason  for  saying  that  no  action  lay  against  him 
though  the  return  vf^s  false  and  malicious.  In  consequence 
of  this  decision,  an  action  was  also  given  against  a  retum- 


2  Va.  Cas.  297.  3  2  Modem,  218. 
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officer  by  the  act  of  7  and  8  Wm.  III.,  c.  7.  So  also  in 
America  a  return-officer  has  been  held  a  judge. 

In  Harman  v.  Tappenden,'  the  plaintiff  had  broken  a  by- 
law of  a  corporation,  for  which  he  had  incurred  certain  pen- 
alties, and  happening  to  be  present  in  the  court,  he  was 
called  upon  to  show  cause  why  he  should  not  pay  the  for- 
feitures ;  to  which  making  no  answer,  but  refusing  to  pay 
them,  the  court  proceeded  to  call  on  him  to  show  cause  why 
he  should  not  be  disfranchised.  The  order  was  made.  Lord 
Kenyon  said  this  was  undoubtedly  irregular,  but  was  merely 
a  mistake,  and  the  court  held  that  an  action  for  damages 
would  not  lie.     See  also  the  note  to  the  case. 

For  refusing  a  vote  at  an  election,  without  malice,  no 
action  lies.' 

In  Phelps  V.  Sill,^  a  judge  was  held  not  liable  to  action 
for  neglecting  to  take  security  from  a  guardian,  because  he 
was  acting  in  a  judicial  character. 

In  Kendall  v.  Stokes  et  al.,^  the  court  held  that  a  post- 
master-general was  not  liable  for  an  error  o{  judgment  where 
hi  was  required  to  exercise  discretion. 

In  short,  the  cases  go  to  show  that  every  officer  exercising 
discretion  is  for  the  nonce  a  judge.  Judge  Coles's  act  being 
the  judicial  act  of  the  judge,  the  act  of  March  i,  1875,  is 
void,  because  it  authorizes  interference  illegally  by  the  Fed- 
eral court  with  the  State  judiciary. 

Besides,  the  language  of  the  Fourteenth  Amendment  is, 
"  No  State  shall  make  or  enforce  any  law  which  shall  abridge 
the  privileges,"  etc.  These  words  point  plainly  to  legislation 
by  a  State,  and  not  to  the  action  of  judicial  officers.  It  might 
be  that  State  legislation  might  abridge  the  privileges  of 
colored  citizens,  *and  that  an  attempt  to  enforce  this  legisla- 
tion would  be  violative  of  the  amendment.  Thus,  in  Strander 
V,  West  Virginia,  decided  at  the  present  term  of  the  United 
States  Supreme  Court,  it  was  held  that  a  State  law  excluding 
negroes  from  jury-service  was  unconstitutional  by  reason  of 


1  East,  555.  3  I  Day,  315. 

2  Ld.  Raym.  938.  4  3  How.  87,  per  Taney,  C.  J. 
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the  language  just  adverted  to.  The  reason  is  that  all  dis- 
cretion is  taken  away  by  the  enactment.  Now,  admitting, 
for  the  moment,  that  this  decision  is  sound,  still  Judge 
Coles's  case  is  untouched  by  the  Fourteenth  Amendment 
He  was  exercising  a  judicial  function  in  the  selection  of 
jurors,  and  was  acting  independently  of  any  State  legislation 
upon  the  subject. 

Secondly^  Justice  Strong  says,  in  his  opinion,  even  admit- 
ting that  the  act  of  selecting  the  juror  was  judicial,  Judge 
Coles  acted  ultra  vires,  and  therefore  ministerially. 

There  is,  so  far  as  we  know,  no  warrant  for  such  a  propo- 
sition. Indeed,  the  contrary  has  been  held  both  in  England 
and  in  America.  This  point  was  taken  in  Hammond  v, 
Howell,'  but  when  pressed  upon  the  court,  they  did  not 
consider  it  sound.  So,  in  Kendall  v.  Brigham,'  the  Supreme 
Court  of  the  United  States  held  that  all  judicial  officers 
were  exempt  from  liability  in  a  civil  action  for  an  act  done 
within  their  jurisdiction ;  and  judges  of  superior  authority  are 
exempt  even  when  their  judicial  acts  are  in  excess  of  their  juris- 
diction? The  very  fact  of  Judge  Coles's  acting  ultra  vires 
showed  that  he  could  act  infra  vires,  and  thart  therefore  he 
used  discretion.  To  assert  the  proposition  that  a  judge's 
acting  ultra  vires  is  a  ministerial  act,  is  to  expose  him  to  an 
action  for  every  mistake  in  law.  In  the  case  before  us,  we 
have  a  judge  exercising  a  judicial  function.  How,  then,  can 
a  Federal  court  get  hold  of  the  case ;  and  how,  in  this  view, 
can  the  act  of  Congress  be  sustained  ? 

In  Passmore  Williamson's  Case,^  the  Supreme  Court  of 
Pennsylvania  held  that  a  commitment  for  contempt  by  the 
Federal  court  could  not  be  examined  by  the  State  court, 
and  that  it  made  no  matter  whether  the  Federal  court  had, 
originally,  jurisdiction  over  the  matter  or  not.  And  in  Wil- 
liamson V.  Lewis,^  it  was  held  that  no  action  lay  against  the 
State  judge  for  refusing  a  writ  of  habeas  corpus  in  the  pre- 
ceding case.     If,  then,  a  State  judge  cannot  interfere  with  a 


*  Supra,  3  See  authorities  cited  by  Field,  J.,  in  that  case. 

»  7  Wall.  523.  4  26  Pa.  St  9.  5  35  Pa.  St  51,  9a 
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Federal  judge,  neither  can  a  Federal  judge  interfere  with 
a  State  judge,  unless  fully  justified  by  the  Federal  Con- 
stitution. 

Suppose,  however.  Judge  Coles's  act  is  called  ministerial, 
and  not  judicial.  In  acting  as  he  did,  he  must  have  con- 
sidered the  act  to  be  legal,  and  so  passed  on  the  statute ; 
and  where  a  judge  thus  acts,  and  there  are  a  Federal  statute 
and  a  State  statute  conflicting,  in  acting  he  must  pass  upon 
the  constitutionality  of  either  statute,  and  so  his  act  becomes 
judicial;  and  finally,  as  in  the  State  of  Virginia  the  judge's 
act  was  considered  judicial,  he  may  be  reasonably  supposed 
to  have  thought  so  himself,  and  no  judge  is  liable  for  a  mis- 
take in  law. 

We  might  further  say  that  we  doubt  much  if  the  act 
of  Congress  would  be  good  as  against  a  Federal  judge,  for 
it  authorizes  an  action  against  a  judge  for  a  mistake  in  law, 
which  is  bad  law.  We  need  hardly  cite  cases  to  support  this 
proposition. 

We  might  make  a  few  remarks  in  respect  to  the  indict- 
ment, did  not  Justice  Field  treat  the  subject  so  fully  in  his 
dissenting  opinion.  He  there  contends  by  an  array  of 
authorities,  and  a  logical  application  of  them  to  the  case, 
that  the  indictment  was  fatally  defective  in  its  nature ;  and 
even  admitting  that  the  fourth  section  of  the  act  of  March 
I,  1875,  was  valid,  he  forcibly  shows  that  the  indictment 
could  not  lie,  owing  to  its  defective  form.  We  shall  there- 
fore only  add  to  the  authorities  already  cited  the  recent 
case  of  The  Commonwealth  v.  Bracken,'  decided  in  Penn- 
sylvania, by  Briggs,  J.,  which  is  in  confirmation  of  the  view 
that  Field,  J.,  takes  of  the  indictment,  and  call  attention  to 
the  authorities  cited  by  Briggs,  J.,  in  support  of  his  opinion. 
We  would  also  refer  the  reader  to  Mr.  Justice  Field's  argu- 
ment with  regard  to  the  right  of  the  Federal  government  to 
interfere  with  any  local  State  officer,  which  is  a  rather  broader 
question  than  we  have  cared  to  discuss. 

In  conclusion,  we  would  ask  what  harm  follows  from  the 
doctrine  that  the  Federal  government  cannot  interfere  with  a 

»  8  w.  N.  C.  280. 
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case  before  the  State  judge  or  State  jury?  If  any  one  fears 
that  he  will  be  deprived  of  the  benefit  of  a  fair  trial,  he  has 
but  to  file  a  bond  and  petition,  and  remove  the  cause  to  the 
Federal  court ;  and  the  Federal  court  is  the  sole  judge  of 
the  propriety  of  the  removal.* 

Or,  if  the  State  judge  refuses  to  obey  the  Federal  statute, 
and  acts  under  the  authority  of  that  of  the  State,  a  writ 
of  error  will  lie  to  the  Supreme  Court  of  the  United  States, 
as  a  Federal  statute  is  concerned,  and  the  United  States 
tribunal  can  judge  of  the  merits  of  the  case ;  and  when  the 
Federal  statute  is  valid,  the  action  of  the  State  judge  becomes 
simply  nugatory.  He  cannot  be  compelled,  when  acting 
judicially,  to  exercise  his  judgment  in  a  particular  way;  but 
his  action  can  injure  no  one,  as  the  Federal  court  can, 
whenever  he  acts  contrary  to  the  Federal  law,  reverse  his 
decision.  In  this  way  the  action  of  the  State  judiciary  is 
restrained  within  proper  limits,  and  the  United  States  courts 
have  the  full  power  of  exerting  their  authqrity.  This,  we 
may  rightly  presume,  was  what  the  framers  of  the  Constitu- 
tion intended,  —  that  the  Federal  court  should  always  have 
the  right,  by  legal  means  and  judicial  action,  to  check  the 
action  of  the  State  courts  when  they  exceeded  their  juris- 
diction. It  cannot,  however,  be  imagined  that  it  was  intended 
that  the  Federal  court  should  illegally  interfere  in  matters 
of  local  concern. 

Finally,  we  may  add  that  however  great  the  justice  of 
the  colored  citizen's  claim  may  be  to  have  no  distinction 
shown  by  the  States  in  the  selection  of  juries,  such  a 
claim  should  be  enforced  by  legislative  authority,  and  not 
by  judicial  usurpation.  Whenever  the  court  exceeds  its 
authority,  even  to  redress  a  supposed  evil,  an  illegal  prece- 
dent is  established ;  and  when  a  court,  by  a  series  of  deci- 
sions, takes  upon  itself  the  authority  to  declare  what  the 
law  should  be,  and  not  what  the  law  /jt,  the  court  must  lose 
the  confidence  of  the  people,  and  their  respect  for  its  judg- 
ments. 

Arthur  Biddle. 

Philadelphia,  Pa. 

«  Sec  7  W.  N.  C.  133. 
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MORTGAGES  OF  FUTURE  PERSONAL  PROPERTY, 

I.   At  Law. 
IL    Ratification  by  New  Intervening  Act. 
IIL    In  Equity. 

I.  At  Law.  —  At  common  law,  a  mortgage  can  operate 
only  on  property  actually  in  existence  at  the  time  of  giving 
the  mortgage,  and  then  actually  belonging  to  the  mort- 
gageor,  or  on  property  potentially  belonging  to  him  as  an 
incident  of  other  property  then  in  existence  and  belonging 
to  him. 

A  mortgage  of  goods  which  the  mortgageor  does  not  own 
at  the  time  of  making  the  mortgage,  though  he  may  after- 
wards acquire  them,  is  void  in  respect  to  such  goods  as 
against  subsequent  purchasers  or  attaching  creditors.*  Thus, 
if  a  mortgage  be  made  of  a  stock  in  trade,  it  will  not  at  law 

'  Jones  V.  Richardson,  lo  Mete.  481,  a  leading  case  on  this  point ;  Cod- 
man  V.  Freeman,  3  Cush.  306 ;  Chesley  v,  Josselyn,  7  Gray,  489 ;  Wagner  v, 
Watu,  2  Cranch  C.  Ct.  169;  Letourno  v.  Ringgold,  3  Cranch  C.  Ct.  103; 
Chapin  v.  Cram,  40  Me.  561 ;  Pierce  v,  Emery,  32  N.  H.  484,  505 ;  Hunt  v. 
BttUock,  23  111.  320;  Looker  v.  Peckwill,  38  N.  J.  L.  253;  Wilson  v,  Wil- 
>on,  37  Md.  I;  Hamilton  v.  Rogers,  8  Md.  301;  Rose  v.  Bevan,  10  Md. 
4^;  Hunter  v.  Bosworth,  43  Wis.  583;  Comstock  v.  Scales,  7  Wis.  159. 
Id  Georgia,  it  is  provided  by  statute  that  a  mortgage  may  cover  a  stock  of 
goods  or  other  things  in  bulk,  but  changing  in  specifics ;  in  which  case  the 
lieo  is  tost  on  all  articles  disposed  of' by  the  mortgageor  up  to  the  time  of 
foreclosure,  and  attaches  on  purchases  made  to  supply  their  place.  Code 
1873,  sect  1954.  But  such  a  mortgage  can  only  cover  an  amount  of  goods 
equal  to  that  on  hand  at  the- time  the  mortgage  was  made.  Chisholm  v,  Chit- 
tenden, 45  Ga.  213.  To  that  extent  the  subsequent  purchases  are  covered, 
although  these  be  made  on  credit  and  remain  unpaid  for ;  but  of  course  it  does 
not  cover  goods  brought  into  the  stock  already  subject  to  some  other  lien,  or 
owned  by  another  person;  and  it  does  not  cover  goods  added  to  their  stock 
by  a  new  firm  which 'has  purchased  the  original  stock,  although  the  mort- 
gageor remains  a  member  of  that  firm.  Anderson  v,  Howard,  49  Ga.  '313; 
Goodrich  V.  Williams,  50  Ga.  425 ;  Johnson  v,  Patterson,  2  Woods,  443. 
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cover  additions  afterwards  made  to  the  stock,  though  it  be 
expressly  framed  to  cover  additions  to  the  stock  intended 
to  be  made  to  replace  such  as  should  be  sold.*  This  is 
everywhere  conceded  to  be  the  general  rule  at  law.'* 

This  rule  holds  good  even  where  a  mortgage  is  made  to 
secure  the  purchase-money  of  goods,  a  part  of  which  the  mort- 
gagee has  not  at  the  time  delivered  to  the  mortgageor.  The 
property  does  not  vest  in  the  mortgageor  till  it  is  delivered 
to  him,  and  the  mortgage  is  not  rendered  valid,  as  respects 
the  property  not  then  delivered,  by  the  subsequent  comple- 
tion of  the  delivery,  as  against  attachments  made  still  later 
by  the  creditors  of  the  purchaser.  As  regards  such  of  the 
acquired  property,  the  mortgage  is  no  better  than  any  mort- 
gage of  property  afterwards  acquired  by  the  mortgageor.3 

One  may  make  a  valid  mortgage  of  a  thing  in  which  he 
has  a  potential  interest  at  the  time.  Thus,  to  use  illustrations 
familiar  since  the  time  of  Chief  Justice  Hobart,*  "  Land  is 
the  mother  and  root  of  all  fruits.  Therefore  he  that  hath  it 
may  grant  all  fruits  that  may  arise  upon  it  after,  and  the 
property  shall  pass  as  soon  as  the  fruits  are  extant.  A  per- 
son may  grant  all  the  tithe-wool  that  he  shall  have  in  such 
a  year,  yet  perhaps  he  shall  have  none ;  but  a  man  cannot 
grant  all  the  wool  that  he  shall  grow  upon  his  sheep  that  he 
shall  buy  hereafter,  for  there  he  hath  it  neither  actually  nor 
potentially."  If  he  owns  land,  he  may  mortgage  the  crops 
to  grow  upon  it ;  5  or  if  he  owns  sheep,  he  may  mortgage  the 
wool  to  grow  upon  them.  Having  a  present  ownership  of 
the  land  and  the  sheep,  he  has  a  present  vested  right  to  the 
product,  growth,  or  increase  of  the  property  whenever  it 
shall  come  into  existence.  He  may,  therefore,  sell  or  mort- 
gage the  natural  and  expected  product,  growth,  or  increase 

*  Barnard  v.  Eaton,  2  Cush.  294. 

•  Wright  V.  Bircher,  5  Mo.  App.  322,  327. 

3  Pettis  V,  Kellogg,  7  Cush.  456. 

4  Grantham  v,  Hanley,  Hob.  132. 

5  Cayce  v.  Stovall,  50  Miss.  396;  Thrash  z/.  Bennett,  57  Ala.  156;  Stearns 
V.  GaflTord,  56  Ala.  544 ;  Jones  v.  Webster,  48  Ala.  109 ;  Butler  v.  Hill.  Baxter, 
365;  Stevens  v.  Tucker,  55  Ga.  543;  58  Ga.  391  ;  Cook  v.  Steel,  42  Texas, 
53;  McGee  v,  Fitecr,  37  Texas,  27. 
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of  his  own  property;  but  he  cannot  *sell  or  mortgage  the 
crops  to  grow  upon  the  land  of  another,  or  the  wool  to  grow 
upon  another's  sheep,  or  upon  sheep  that  he  may  buy  there- 
after.' A  mere  possibility  or  expectancy  of  acquiring  prop- 
erty, without  any  present  interest  in  it,  is  not  the  subject 
of  a  sale  or  mortgage.  A  mortgage  of  future  crops  to  be 
§^own  on  rented  lands  of  which  the  mortgageor  has  not,  at 
the  time  of  giving  it,  acquired  possession  under  his  lease,  is 
invalid  at  law  unless  ratified  by  some  act  on  the  part  of  the 
mortgageor  after  acquiring  possession,  though  such  a  mort- 
gage may  be  good  in  equity.*  A  fisherman  may  expect  to 
catch  fish,  but  while  they  are  in  the  sea  uncaught  he  cannot 
make  a  valid  sale  or  mortgage  of  them.  The  fact  that  he 
owns  a  fishing-schooner,  and  is  about  to  proceed  upon  a 
fishing-voyage,  gives  him  no  potential  interest  in  the  fish  he 
may  possibly  catch.  He  has  no  actual  or  potential  interest 
in  the  fish,  and  his  sale  or  mortgage  of  them  passes  no 
interest  in  such  fish  as  he  may  afterwards  catch.3  An 
assignment  of  the  freight,  earnings,  and  profits  of  a  ship 
fitted  out  for  the  whale-fishery  gives  no  claim  at  law  to  the 
oil  obtained  in  a  subsequent  voyage  of  the  ship,  —  the  prod- 
uce of  whales  taken  in  such  voyage.^  Lord  EUenborough, 
C.  J.,  said  :  *'  The  oil  had  no  existence,  actual  or  potential, 
at  the  time  this  deed  was  made.  Here,  at  the  time  of  this 
assignment,  the  assignors  had  no  property,  actual  or  poten- 
tial, in  this  oil ;  it  was  altogether  matter  of  chance  whether 
any  of  it  would  have  been  obtained ;  and  even  the  voyage 
in  which  it  was  obtained  does  not  appear  to  have  been  in 
contemplation."  ^ 

A  lessee  of  land  for  a  term  of  years  has  a  sufficient  interest 
in  the  lands  to  enable  him  to  execute  a  valid  mortgage  of  the 
crops  to  be  grown  upon  the  land  during  the  whole  term 

'  Grantham  v.  Haiiley,  Hob.  132. 

'  Booker  v.  Jones,  55  Ala.  266;  Kirksey  v.  Means,  42  Ala.  426. 
3  Low  V.  Pew,  108  Mass.  347. 

^  Robinson  v.  Macdonell,  5  Man.  &  Sel.  228.    And  see  Curtis  v,  Auber, 
iJtc&W.  231. 
'  Bat  otherwise  in  equity.     See  infra. 
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of  the  lease.'  Such  a  mortgage,  duly  recorded,  is  superior 
to  a  mortgage  of  a  crop  grown  upon  such  land  within  the 
term  of  the  lease,  though  executed  after  the  crop  had  been 
gathered.'  Such  a  mortgage  is  also  superior  to  a  mortgage 
of  crops  made  by  a  sublessee  of  a  portion  of  such  land. 
Thus,  the  owner  of  a  plantation  having  leased  it,  and  taken 
a  mortgage  from  the  lessee  upon  a  cotton-crop  to  be  raised 
upon  the  land,  the  latter  leased  a  portion  of  it  for  four  bales 
of  cotton,  and  the  sublessee  mortgaged  for  supplies  the 
crop  to  be  raised  by  him.  It  was  held  that  the  entire  plan- 
tation was  subject  to  the  burden  of  the  rent  secured  by  the 
lessee's  mortgage,  and  that  the  sublessee  took  his  lease  of  a 
portion  of  the  plantation  subject  to  the  burden  of  a  propor- 
tional part  of  the  rent,  and  no  more.3  It  is  to  be  observed, 
however,  that  some  of  the  cases  in  which  it  is  held  that  a 
lessor  may  effectually  reserve  a  lien  upon  the  crops  to  be 
raised  by  the  lessee  during  the  term,  are  decided  upon  the 
ground  that  the  contract  takes  effect  by  way  of  reservation, 
and  that  the  crops  thus  reserved  remain  the  property  of  the 
landlord,^  and  that  upon  this  principle  a  mortgage  made  by 
the  lessee  to  the  lessor  at  the  time  of  the  lease,  of  the  crops 
to  be  raised  during  the  term,  may  be  considered,  together 
with  the  lease,  as  part  of  one  instrument,  operating  as  a 
"lease  and  reservation." ^ 

A  valid  mortgage  may  be  made  of  part  of  a  growing  crop, 
if  such  part  be  so  described  as  to  be  capable  of  identifica- 
tion. Thus,  a  mortgage  made  in  May  of  six  bales  of  cotton 
to  be  produced  on  a  designated  plantation  cultivated  by  the 

«  Fetch  V.  Tutin,  15  Mee.  &  W.  iiO!  15  L.  J.  Exch.  280;  Smith  v.  At- 
kins, 18  Vt.  465 ;  Everman  v,  Robb,  52  Miss.  653;  Sellers  v,  Lester,  48  Miss. 
513;  Booker  v,  Jones,  55  Ala.  266.  In  the  later  English  cases,  however,  no 
distinction  in  principle  seems  to  have  been  observed  between  mortgages  of 
after-grown  crops  and  other  after-acquired  property.  See  Gale  v.  Burwell,  7 
Q.  B.  850;  Hope  V,  Hayley,  5  El.  &  Bl.  830 ;  Congrcve  v.  Everts,  10  Ejcch. 
298. 

"  Everman  v.  Robb,  supra.  3  Harris  v.  Frank,  52  Miss.  155. 

4  Smith  V.  Atkins,  supra  ;  Bellows  v.  Wells,  36  Vt  599 ;  Moulton  v.  Rob- 
inson, 27  N.  H.  550;  Lewis  v.  Lyman,  22  Pick.  437. 

5  Booker  v,  Jones,  55  Ala.  266. 
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mortgageor,  such  bales  to  be  of  a  certain  weight,  to  be 
covered  with  bagging  secured  with  iron  ties,  and  delivered 
at  a  certain  warehouse  on  or  before  the  fifteenth  day  of 
October  following,  is  sufficiently  specific  in  the  description 
of  the  property,  and  the  mortgagee  may  prove  that  the 
mortgageor  severed  such  cotton  from  the  rest  of  the  crop 
and  delivered  it  at  the  warehouse  according  to  his  promise.* 
But  an  instrument  purporting  to  be  a  mortgage,  whereby  a 
planter  binds  himself  to  deliver  at  maturity  of  his  cotton- 
crop  so  much  of  it  as  will  be  necessary  to  pay  a  certain 
sum  advanced,  was  held  to  be  merely  an  executory  agree- 
ment to  deliver  enough  cotton  to  pay  the  debt;  but,  no 
particular  cotton  being  described,  it  did  not  create  a  lien 
upon  any  part  of  the  crop,  but  only  afforded  a  remedy  in 
damages  for  failure  to  deliver  the  cotton.' 

Elf  en  a  mortgage  of  an  unplanted  crop,  or  of  future  products 
of  afarm^  made  by  one  in  possession  of  land  as  owner  or  lessee^ 
is  genercUly  regarded  as  valid  at  law?  Thus,  the  owner  of  a 
dairy-farm,  who  had  leased  it,  with  the  cows,  for  a  term  of 
two  years,  reserving  a  lien  upon  the  products  of  the  farm  as 
security  for  the  rent,  in  an  action  at  law  against  an  officer 
who  had  levied  upon  cheese,  the  product  of  the  farm  during 
the  second  year  of  the  lease,  was  held  entitled  to  recover, 
because  the  cheese  which  the  lessee  expected  to  make  from 
the  cows  was  properly  the  subject  of  a  grant,  as  potentially 
in  existence  and  within  the  power  of  the  grantor  as  much 

'  Stephens  v.  Tucker,  55  Ga.  543.  "  If  a  man  have  five  horses  in  his 
stable,  and  he  giveth  unto  me  one  of  his  horses  in  his  stable,  now  I  shall 
take  which  of  the  horses  I  will.'*     Perkins's  Profitable  Book,  pi.  74. 

'  Thurman  v.  Jenkins,  2  Baxter,  426. 

3  Van  Hoozer  v,  Corey,  34  Barb.  12 ;  Conderman  v.  Smith,  41  Barb.  404; 
Wood  V.  Lester,  29  Barb.  145  ;  Arques  z/.  Wasson,  51  Cal.  620.  See,  in  this 
connection,  McCaffrey  v,  Woodin,  65  N.  Y.  459,  holding  a  lessee's  mortgage 
of  future  crops  good  in  equity,  and  Cressey  v.  Sabre,  17  Hun,  120,  holding 
a  mortgage  upon  a  crop  not  planted,  invalid  at  law  against  a  purchaser  of  the 
crop  after  it  was  gathered.  The  justice  delivering  the  decision  in  the  latter 
case  attempted  to  distinguish  cases  arising  upon  covenants  in  leases  that  the 
lessor  shall  have  the  crops  to  be  grown  upon  rented  lands  as  security  for 
nnpaid  rent,  as  not  really  being  mortgages.  But  see  McCaffrey  v.  Woodin  to 
the  contrary. 
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as  the  wool  that  might  be  grown  on  the  grantor's  sheep,  or 
the  future  young  of  his  animals,  or  the  wine  that  might  be 
made  from  his  vineyard,  or  the  corn  that  might  grow  upon 
his  land.'  Cases  in  which  there  is  no  absolute  grant  of  future 
crops,  but  only  a  right  to  enter  and  hold  the  crops  for  the 
rent  of  the  land,  are  to  be  carefully  distinguished  from  the 
above.*  In  the  latter  class  of  cases,  the  contract  gives  the 
lessor  no  rights  against  subsequent  purchasers  and  creditors 
of  the  lessee,  until  the  former  takes  possession.  Until  deliv- 
ery of  the  crops  to  the  lessor,  or  possession  'taken  by  him, 
in  payment  of  the  rent,  they  remain  the  property  of  the 
lessee.  Such  a  clause  is  an  executory  contract  or  license 
to  dispose  of  the  crops,  and  not  a  sale  or  mortgage  of  them.^ 
Upon  the  same  principle,  at  law  there  can  be  no  valid 
assignment  of  future  wages  or  earnings^  except  the  assignor 
has  a  potential  interest  therein  by  virtue  of  a  present  con- 
tract whereby  such  wages  or  earnings  are  to  accrue  to  him. 
Without  such  a  contract,  the  future  wages  are  a  mere  possi- 
bility, coupled  with  no  present  interest  in  the  assignor; 
while  the  assignor  having  such  a  contract,  the  possibility  of 
obtaining  such  future  earnings,  though  contingent,  and  liable 
to  be  defeated,  is  coupled  with  an  interest,  and  is  a  vested 
right.*  And  so  a  seaman  who  is  entitled  under  shipping- 
articles  to  a  lay  or  share  in  the  profits  of  a  whaling-voyage, 
in  lieu  of  wages,  may  make  a  valid  assignment  thereof. 
The  thing  assigned  is  not,  however,  any  part  of  the  oil  to  be 

*  There  are  various  decisions  ami  dicta  in  earlier  cases,  to  the  effect  that  a 
chattel-mortgage  can  only  operate  on  properly  in  actual  existence  at  the  time 
of  its  execution,  and  cannot  cover  future  products  of  the  land  if  given  a  single 
day  before  they  come  into  existence  ;  but  these  decisions  may  be  considercti 
as  now  superseded  by  the  general  adoption  of  the  principles  above  stated. 
As  in  Redd  v,  Burrus,  58  Ga.  574;  Comstock  v.  Scales,  7  Wis.  159;  Bank 
of  Lansingburgh  v.  Crary,  i  Barb.  542,  551,  per  Paige,  J.;  Milliman  v.  Neher, 
20  Barb.  37. 

"^  Butterfield  v.  Baker,  5  Pick.  522;  Munsell  v.  Carew,  2  Cush.  50.  And 
see  Lewis  v.  Lyman,  22  Pick.  437. 

3  Munsell  v.  Carew,  supra;  Milliman  v.  Neher,  20  Barb.  37,  per  Bockes, 
J.;  Buskirk  v,  Cleveland,  41  Barb.  610. 

4  Mulhall  V,  Quinn,  i  Gray,  105;  Hartley  v.  Tapley,  2  Gray,  565;  Low 
V,  Pew,  108  Mass.  347,  per  Motion,  J. 
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m«k«  but  is  the  debt  which  will  become  due  to  him  at  the 
end  of  4i£.  voyage.'  But  he  could  not  make  a  valid  assign- 
ment of  eaniflBgs  of  a  voyage  not  begun  or  contemplated, 
or  in  any  way  defmcd  by  contract.' 

Whether  a  valid  chaHtl  mortgage  can  be  made  of  grotving 
trees,  fruity  and  grass,  is  a  question  which  involves  another 
consideration  which  is  not  raised  by  a  mortgage  of  crops, 
which  are  the  annual  product  of  labor  and  of  the  cultivation 
of  the  earth.  Growing  trees,  fruit,  and  grass,  which  are  the 
natural  product  of  the  earth,  growing  spontaneously  and 
without  cultivation,  are  parcel  of  the  land,  and,  as  part  of  it, 
descend  with  it  to  the  heir.  Until  severed  from  the  land, 
growing  trees,  fruit,  and  grass  cannot  be  seized  as  chattels 
upon  execution.  They  are  within  the  Statute  of  Frauds, 
and  cannot  be  sold  or  conveyed  by  parol ;  nor  can  any  valid 
agreement  for  their  sale  be  made,  except  by  an  agreement 
in  writing.3  On  the  other  hand,  annual  products  of  the 
earth,  such  as  crops  of  grain  and  vegetables,  which  are  the 
result  of  yearly  labor  and  cultivation,  are  chattels  while 
still  growing,  and  as  such  go  to  the  executor  rather  than  the 
heir.  They  may  be  seized  on  execution  as  chattels,  and 
may  be  sold  or  bargained  by  parol.^  In  other  words,  crops 
which  grow  only  by  yearly  cultivation  are  chattels,  in  con- 
templation of  law,  though  not  severed  from  the  land ;  but 
trees  and  grass,  and  all  other  natural  products  of  the  earth, 
are  parcel  of  the  land  until  actually  severed  from  it,  or  until 
so  severed  in  contemplation  of  law,  —  as,  where  the  owner 
of  the  fee  of  the  land,  by  a  conveyance  in  writing,  sells  these 
products  to  be  taken  from  the  land,  or  sells  the  land,  reserv- 
ing the  trees  or  grass  to  be  cut  and  removed  by  himself.^ 

*  Gardner  v.  Hoeg,  i8  Pick.  i68;  Tripp  v.  Brownell,  12  Cush.  376;  Low 
V.  Pew,  108  Mass.  347,  per  Morton,  J.       *  Cooper  v.  Douglass,  44  Barb.  409. 

3  Crosby  r.  Wadsworth,  6  East,  602;  Carrington  v.  Roots,  2  Mee.  &  W. 
248;  Scovell  V.  Boxall,  i  You.  &  Jcr.  396;  Teal  v.  Auty,  2  Brod.  &  B.  99 ;  4 
J.  B.  Moo.  542 :  Kodwell  v.  Phillips,  9  Mee.  &  W.  505. 

♦  Evans  v.  Roberts,  5  Barn.  &  Cress.  829;  Parker  v.  Staniland,  1 1  East, 
362;  Warwick  v,  Bruce,  4  Mau.  &  Sel.  205;  Graves  v.  Weld,  5  Bam.  & 
Adol.  105;  Gainsbury  v.  Matthews,  4  Mee.  &  W.  343;  Jones  v.  Flint,  10  Ad. 
*  ^*  753-  *  Smith  v.  Surman,  9  Barn.  &  Cress.  573. 
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Whether  a  chattel  mortgage  of  growing  trees  or  grass,  by  the 
oivner  of  the  land,  can  be  considered  a  severance,  in  law,  of 
such  products  from  the  land,  so  as  to  change  them  from  real 
to  personal  property,  is  a  question  attended  with  some  diffi- 
culties. On  the  one  hand,  it  is  said  that  such  a  mortgage 
does  not  work  a  severance,  in  law,  of  the  trees  or  grass  from 
the  land  until  the  mortgage  becomes  absolute  by  the  non- 
performance of  the  conditions  of  the  mortgage.  Until  such 
time,  the  legal  owner  of  the  land  is  also  the  legal  owner  of 
the  growing  trees  or  grass,  and  has  the  right  of  possession 
of  these  and  an  interest  therein.  The  legal  ownership  of 
both  the  land  and  these  products  being  in  the  same  per- 
son, the  latter  are  part  and  parcel  of  the  inheritance,  and  are 
real  property.'  But  after  the  forfeiture  of  the  condition  of 
the  mortgage,  as  the  mortgagee,  by  the  failure  of  the  mort- 
gageor  to  perform  the  condition,  acquires  by  the  mortgage 
an  absolute  title  to  the  mortgaged  property,  there  would  be 
a  severance,  in  contemplation  of  law,  of  the  trees  or  grass 
from  the  land,  and  it  would  then  become  personal  property 
belonging  to  the  mortgagee.  The  owner  of  a  farm,  in  the 
spring  of  the  year,  gave  a  chattel  mortgage  of  all  the  produce 
of  it,  consisting  in  large  part  of  meadow-land.  Subsequently, 
while  the  grass  and  the  crops  were  growing,  a  creditor  levied 
an  execution  upon  the  property  specified  in  the  mortgage. 
After  the  hay  had  been  cut,  another  execution  was  levied 
upon  the  hay.  The  question  therefore  arose  whether  the 
mortgage,  the  first  execution,  or  the  second  execution  was 
the  prior  lien  upon  the  proceeds  of  the  hay.  As  to  the 
mortgage  the  question  was  avoided,  because  the  other  prop- 
erty, aside  from  the  hay,  was  more  than  sufficient  to  satisfy 
it,  and  therefore,  on  equitable  principles,  was  so  applied  in 
exoneration  of  this  part  of  the  property  included  in  it,  which 
was  the  only  property  upon  which  the  second  execution 
could  be  levied.  The  levy  of  the  first  execution  was  held 
to  be  a  nullity,  because  the  grass  was  then  a  part  of  the 

*  Bank  of  Lansingburgh  v.  Crary,  i   Barb.  542,  547.     And  see  Cudworih 
V.  Scott,  41  N.  H.  456,  463. 
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realty;  and  the  levy  of  the  second  execution  upon  the  hay 
was  held  to  be  good,  inasmuch  as  it  was  then  personal 
property.* 

A  mortgage  of  trees  to  be  cut  and  severed  from  the  free- 
hold is  a  mortgage  of  personal  property,  and  is  to  be  recorded 
as  a  personal  mortgage.' 

The  doctrine  of  potential  possession  has  sometimes  been 
much  restricted.  Thus,  in  a  case  in  New  Hampshire,  a 
farmer  made  a  mortgage,  in  January,  of  "all  the  hay  and 
grain,  of  every  kind,  that  grows  on  the  farm  on  w\jich  I  now 
live  the  present  year."  It  appeared  that  part  of  the  grain 
crop  consisted  of  rye  sown  the  preceding  autumn,  and  part 
of  rye,  wheat,  and  oats  sown  in  the  spring  after  the  making 
of  the  mortgage.  In  October,  after  the  hay  and  grain  had 
been  gathered,  they  were  attached  as  the  property  of  the 
mortgageor  by  a  creditor  of  his.  In  an  action  by  the  mort- 
gagee against  the  sherifT,  it  was  held  that  the  former  was 
entitled  under  his  mortgage  to  hold  the  hay  and  the  winter 
r>'e,  as  being  in  esse  at  the  time  of  the  execution  of  the 
mortgage,  but  was  not  entitled  to  hold  any  part  of  the 
grain  crop  sown  after  the  making  of  the  mortgage.^  "  If  we 
confine  the  terms  of  the  grant,'*  say  the  court,  "to  the  actual 
grass  or  rye  then  in  the  soil  of  the  grantor  at  the  time  of  the 
execution  of  the  deed,  it  may  be  inferred  that  the  parties 
must  have  had  knowledge  that  the  grantor's  farm  had  then, 
in  actual  or  potential  existence,  the  living  agencies  that  do 
grow  or  produce  both  grain  and  hay.  Here  were  then*  the 
living  roots  of  the  winter  rye  and  grass  then  abiding  in  the 
soil,  that  formed  the  just  basis  for  a  crop  of  like  kind, 
according  to  the  invariable  laws  of  vegetable  growth,  and, 
of  course,  a  just  foundation  of  the  contract  into  which  the 
parties  chose  to  enter.  It  may  not  be  unreasonable  to  limit 
the  application  of  the  deed  to  the  product  of  such  hay  and 

*  Bank  of  Lansingburgh  v.  Crary,  i  Barb.  542. 

'  Cook  V.  Stearns,  1 1  Mass.  533 ;  Nelson  v.  Nelson,  6  Gray,  385  ;  Doug- 
lass V.  Shumway,  13  Gray,  496;  Erskine  v,  Plummer,  7  Me.  447;  Cudworth 
V.  Scolt,  41  N.  H.  456,  462;  Wood  V,  Lester,  29  Barb.  145. 

3  Cudworth  v.  Scolt,  41  N.  H.  456. 
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grain  as  might  grow  from  the  rye  that  had  been  sown,  and 
from  the  grass-roots,  to  the  exclusion  of  any  subsequent 
spring  crop."  And  so,  in  New  York,  a  mortgage  of  a  field 
of  potatoes  before  these  are  planted  has  been  held  to  give 
no  title  to  potatoes  which  are  the  product  of  such  planting, 
as  against  a  purchaser  of  them.'  In  Wisconsin,  a  mortgage 
of  a  crop  of  grain  given  by  a  lessee  of  land  in  possession  at 
the  time  of  planting  it,  or  before  it  is  up  and  has  the 
appearance  of  a  growing  crop,  is  invalid.'  In  Illinois,  also, 
a  lien  by  jvay  of  mortgage  cannot  be  created  upon  a  crop 
of  corn  in  the  spring  of  the  year,  before  it  is  planted.  The 
crop,  when  gathered,  is  liable  to  execution  against  the  mort- 
gageor,  unless  the  mortgagee  has  previously  taken  posses- 
sion of  it.3  In  Arkansas,  too,  a  mortgage  of  an  unplanted 
crop  was  void  in  law,  prior  to  a  recent  statute  *  making  such 
a  mortgage  valid.5  To  like  effect  it  was  held  in  a  Kentucky 
case^  that  a  mortgage  by  a  lessee,  to  secure  the  rent  of  a 
farm,  of  a  crop  to  be  raised  on  the  farm,  passed  no  title  to 
a  crop  not  sown  when  the  mortgage  was  executed.  The 
court  said :  "  It  was  at  the  option  of  the  lessee  whether  he 
would  sow  wheat  or  other  grain  upon  the  premises ;  or,  if  he 
saw  proper,  might  have  declined  to  cultivate  the  farm  at  all ; 
and  the  fact  that  he  had  the  right  to  the  possession  of  the 
land  for  one  year,  by  reason  of  his  lease,  gave  neither  actual 
nor  potential  existence  to  crops  that  had  not  been  sown 
upon  it;  and  although  he  may  have  expected  to  sow  and 
reap,  and  may  have  held  the  fee-simple  title  to  the  land, 
upon  which  the  grain  might  have  been  produced,  still  the 
crop  had  no  existence  until  its  growth  was  developed  in 
some  form." 

*  Cressey  v.  Sabre,  17  Hun,  120.  It  woiiM  seem  that  this  case  is  not  in 
accordance  with  McCaffrey  v.  VVoodin,  65  N.  Y.  459,  aside  from  its  being  a 
case  at  law,  while  the  latter  is  in  equity. 

*  Comstock  V.  Scales,  7  Wis.  159. 

3  Gittings  V.  Nelson,  86  111.  591.  4  Act  February  11,  1875. 

5  Tomlinson  v.  Greenfield,  31   Ark.  557. 

^  Hutchinson  v.  Ford,  9  Bush,  318,  citing  a  similar  case  (Milliman  v. 
Neher,  20  Barb.  38)  so  decided,  but  in  effect  overruled  by  later  decisions  in 
that  State. 
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Accessions  to  mortgaged  chattels,  made  by  the  mortgageor 
in  good  faith,  become  subject  to  the  mortgage  lien.  Thus, 
if  a  mortgage  covers  unfinished  articles  of  manufacture,  and 
the  mortgageor  afterwards  adds  labor  and  material  to  them, 
the  mortgage  covers  the  finished  articles,  both  as  against  the 
mortgageor  and  his  creditors.'  As  between  the  mortgagee 
and  mortgageor,  it  matters  not  how  much  the  article  may  be 
increased  in  value  or  changed  in  form,  the  mortgage  attaches 
to  the  additions  to  the  article  mortgaged,  as  accessions  made 
to  the  chattel  as  it  was  when  mortgaged,  which  is  regarded 
as  the  principal  thing.  "  In  case  materials  were  mortgaged 
by  a  particular  description,  and  with  the  assent  of  the  mort- 
gagee were  manufactured  into  articles  not  answering  to  that 
description,  and  so  changed  that  with  reasonable  diligence 
a  creditor  could  not  know  that  they  were  the  same,  if  he 
should,  without  actual  notice  of  the  claim  under  the  mort- 
gage, attach  them  for  a  debt  of  the  mortgageor,  it  would 
deserve  serious  attention  whether,  under  our  statute  requiring 
mortgages  of  personal  property  to  be  registered,  the  mort- 
gagee could  hold  against  the  attaching  creditor.*' '  But,  as 
against  an  attaching  creditor,  a  mortgage  of  leather  cut  and 
prepared  for  the  manufacture  of  shoes  covers  shoes  subse- 
quently made  from  it  by  the  mortgageor.3  A  mortgage  of 
cucumbers  which  were  at  the  time  in  bulk,  and  in  salt, 
remains  good  against  a  creditor  who  has  attached  them 
after  they  have  been  "  greened "  and  put  into  bottles  and 
vinegar,  which  were  not  included  in  the  mortgage.*  A  rifle 
described  in  a  mortgage  as  being  in  the  form  of  a  pistol- 
stock,  with  a  metallic  skeleton-stock  and  an  under-action 
lock,  is  not  so  substantially  changed  by  having  a  new 
wooden  stock  and  a  new  over-action  lock  substituted  in 
their  place,  as  to  authorize  an  attaching  creditor  to  hold  the 

'  Harding  v.  Coburn,  12  Mete.  333;  Perry  v.  Pcltingill,  33  N.  H.  433; 
Jenckes  v.  GofTe,  1  R.  I.  511  ;  Ex  parte  Ames,  i  Low.  561.  And  see  Dun- 
ning zf.  Stearns,  9  Barb.  630;  Sumner  v.  Hamlet,  12  Pick.  76;  Glover  z/. 
Austin,  6  Pick.  209 ;  Pulsifer  v.  Page,  32  Me.  404. 

*  Perry  v.  Pettingill,  33  N.  H.  433,  per  Perley,  C.  J. 

3  Putnam  v.  Osgood,  10  Gray,  334.         ■♦  Crosby  v.  Baker,  6  Allen,  295. 
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weapon  as  against  the  mortgagee,  provided  it  is  capable 
of  identification  by  parol  evidence  as  the  article  originally 
included  in  the  mortgage.'  Upon  the  same  principle,  a 
mortgage  of  a  vessel  covers  new  sails  substituted  for  the 
old  sails.' 

Under  tlie  rule  that  the  incident  follows  the  principal^  a 
mortgage  of  domestic  animals  covers  the  increase  of  such 
animals?  Thus,  the  owner  of  a  cow  or  a  mare  may  before 
gestation  effectually  sell  or  mortgage  the  future  offspring, 
the  possession  of  which,  or  the  right  of  possession,  will  vest 
whenever  such  offspring  shall  be  born.  But  it  seems  prob- 
able that  a  mortgage  of  a  cow,  for  instance,  would  not  cover 
her  calf  beyond  the  time  during  which  it  is  necessary  for  the 
latter  to  follow  the  cow  for  nurture.* 

But  when  a  mortgage  of  animals  does  not  in  terms  cover 
the  increase,  or  indicate  that  it  was  intended  to  cover  such 
increase,  and  the  animals  are  left  in  the  possession  of  the 
mortgageor,  it  seems  that  a  purchaser  of  the  increase,  with- 
out actual  notice  of  the  mortgagee's  claim  to  the  same, 
would  acquire  a  good  title.  Thus,  a  mortgage  of  cows 
which  does  not  refer  to  the  increase  of  them  will  not  defeat 
a  sale  of  such  increase  by  the  mortgageor  in  possession  to 
one  who  has  no  actual  notice  of  the  mortgage.  "  The  prop- 
erty in  question,"  say  the  court,^  **  is  in  no  manner  described 
in  the  mortgage,  nor  are  any  inquiries  indicated  therein  which 
would  enable  a  purchaser  to  ascertain  that  it  was  intended 
to  be  covered.  In  truth,  the  mortgage  itself  would  tend  to 
restrain  inquiries,  for  it  simply  covers  two  cows,  and  nothing 
more.  A  purchaser  would  infer  that  nothing  else  was  in- 
tended to  be  covered  by  the  instrument.  It  cannot,  there- 
fore, be  fairly  claimed  that  the  mortgage,  and  the  record 
thereof,  imparted  notice  of  plaintiff's  claim  to  the  property. 

*  Comins  v.  Newton,  10  Allen,  518. 
'  Southworth  v.  Isham,  3  Sandf.  448. 

3  Foreman  v.  Proctor,  9  B.  Men.  124;  Evans  v,  Merriker,  8  Gill  &  J.  39: 
McCarty  v,  Blevins,  5  Ycrg.  195 ;  Fourville  v,  Cavis,  i  Murph.  389. 

4  Winter  v,  Landphere,  42  Iowa,  471,  per  Beck,  J. 

5  Winter  v,  Landphere,  supra. 
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Whatever  may  be  the  rule  in  regard  to  the  property  in  the 
increase  of  animals  which  are  the  subjects  of  transfers  of  this 
kind,  it  is  very  plain  that  if  such  increase  follows  the  dam 
in  ownership,  a  conveyance  by  the  mortgageor  having  pos- 
session thereof  to  a  purchaser  without  notice,  actual  or  con- 
structive, will  be  valid." 

Upon  the  principle  of  accession,  plants  and  shrubs,  the 
growth  of  cuttings  from  plants  and  shrubs  mortgaged,  pass 
to  the  mortgagee^  The  portions  severed  were  before  sever- 
ance subject  to  the  mortgage,  and  they  are  none  the  less  so 
after  severance.  The  mortgagee  loses  no  right  because,  after 
severance,  the  cuttings  remain  in  the  same  green-house  in 
which  the  mortgaged  plants  were,  in  a  condition  for  further 
growth  and  development. 

Moreover,  by  the  right  of  accession '  it  has  sometimes  been 
held  that  substituted  articles  of  personal  property  become  sub- 
ject to  the  mortgage.  In  such  case  it  is,  of  course,  imma- 
terial that  the  mortgage  does  not  specifically  cover  future 
property.  Thus,  a  mortgage  of  a  printing-press  with  all  its 
appurtenances  was  held  by  the  Supreme  Court  of  Connec- 
ticut to  cover  type  and  materials  afterwards  procured  for 
the  purpose  of  replenishing  the  establishment  and  supply- 
ing the  place  of  lost  and  worn-out  articles ;  for  such  articles 
became  attached  to,  and  a  part  of,  the  establishment  mort- 
gaged.3  They  were  declared  to  form  an  incident  to,  and 
follow  the  title  of,  the  printing  establishment  to  which  they 
were  attached,  and  which  was  the  principal  thing;  "as  if 
the  borrower  of  a  watch  should  replace  its  crystal,  or  of  a 
musical  instrument  one  of  its  strings,  keys,  or  pipes,  which 
had  been  lost,  destroyed,  or  become  useless  whilst  in  his 
service,  in  which  cases  they  would  belong  to  the  lender." 
A  mortgage  of  a  printing  establishment  will  cover,  by  way 
of  accession,  new  printing  material  purchased  after  the 
giving  of  the  mortgage,  to  supply  the  wear,  decay,  and 
destruction  of  the  old,  when  the  new  has   been  so   com- 

*  Bryant  v.  Pennell,  61  Me.  108. 

^  *'Omne  principale  trahitad  se  accessorium." 

3  Holly  V,  Brown,  14  Conn.  255. 
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mingled  with  the  old  as  not  to  be  readily  distinguished; 
but  such  material  would  not  be  included  in  the  mortgage  in 
case  it  be  kept  separate,  so  as  to  be  readily  distinguishable.' 

There  are^  however^  some  exceptional  cases  in  which  it  has 
been  held  at  law  that  a  mortgage  may  cover  property  after- 
wards acquired.  Thus,  in  Abbott  v,  Goodwin,'  a  mortgage 
was  given  effect  as  to  goods  subsequently  obtained  by  the 
mortgageor  in  exchange  for  some  of  the  mortgaged  goods. 
The  mortgage  was  upon  a  stock  of  goods  in  the  mort- 
gageor's  possession,  and  contained  a  stipulation  that  the 
mortgageor  should  retain  possession  of  the  goods,  and  pay 
over  and  account  for  the  proceeds  of  all  sales  of  goods, 
to  the  mortgagee.  In  an  action  of  trespass  for  taking  away 
four  hundred  casks  of  lime  obtained  by  the  mortgageor  in 
exchange  for  goods,  or  the  proceeds  of  goods,  mortgaged, 
the  court  held  that  the  lime  must  be  considered  as  substi- 
tuted for  the  mortgaged  goods  by  the  mortgageor,  acting  as 
the  agent  of  the  mortgagee. 

In  a  recent  Mississippi  case,^  a  deed  of  trust  was  made  of 
an  iron-gray  horse,  and  all  other  live-stock  which  the  grantor 
might  own  during  the  year.  Within  this  time  he  exchanged 
the  iron-gray  horse  for  a  bay  horse,  and  subsequently  traded 
the  latter  for  a  strawberry-roan  horse,  giving  his  note  for  ^i  i8, 
as  the  difference  in  the  value  of  the  horses,  and  securing 
it  by  a  deed  of  trust  on  the  roan,  the  creditors  secured 
having  notice,  at  the  time,  of  the  prior  mortgage.  The  court 
say  that,  within  proper  limitations,  it  is  legitimate  to  mort- 

'  Fowler  v.  Hoffman,  31  Mich.  215. 

'  20  Me.  408.  The  principle  announced  in  this  case — that  **all  persons 
coming  in  under  the  mortgageor  stand  by  substitution  in  his  place,  equally 
affected  by  the  contract  whether  notified  of  its  existence  or  not"  —  is  con- 
sidered in  Jones  v.  Richardson,  10  Mete.  481,  by  Wilde,  J.,  as  wholly  wrong 
as  applied  by  the  court ;  for  a  mortgageor  might  be  estopped  in  various  ways 
to  show  that  a  mortgage  was  void,  while  an  attaching  creditor  would  not  be 
affected  by  the  matter  of  estoppel.  The  argument,  also,  that  inasmuch  as  the 
proceeds  of  sales  of  mortgaged  goods  belong  to  the  mortgageor,  if  new 
goods  are  purchased  with  such  proceeds,  these  would  belong  to  the  mortgagee 
also,  is  regarded  as  fallacious. 

3  Davis  V.  Marx,  55  Miss.  376;  Marx  v.  Davis,  56  Miss.  745.  And  see 
Harman  v.  Hoskins,  56  Miss.  142,  149,  per  Simrall,  C.  J. 
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gage  property  not  in  esse  at  the  time,  or  not  in  the  owner- 
ship of  the  debtor ;  and  that  on  the  same  principle  upon 
which  a  mortgage  covers  renewals  of  machinery  and  rolling- 
stock  of  a  railroad,  or  renewals  of  farm  stock,  the  bay  horse 
obtained  in  exchange  for  the  iron-gray  by  even  exchange 
would  be  covered  by  the  first  mortgage ;  and  that  this  mort- 
gage would  also  cover  the  strawberry-roan  obtained  by  the 
second  exchange,  if  that  animal  had  been  a  mere  exchange 
for  the  bay ;  and  they  held  that  the  first  mortgagee  had 
a  lien  upon  the  strawberry-roan  to  the  value  of  the  bay 
horse ;  and  accordingly  ordered  that  the  roan  horse  should 
be  sold,  and  the  proceeds,  to  that  extent,  applied  to  the  satis- 
faction of  the  first  mortgage,  and  the  balance  to  the  second. 
Although  in  a  few  cases  the  fact  that  the  new  goods  were 
acquired  by  way  of  renewal  of  the  goods  on  hand,  or  in  sub- 
stitution for  them,  or  were  paid  for  out  of  proceeds  of  the 
old,  has  seemed  to  be  the  ground  upon  which  the  mortgage 
has  been  sustained  as  a  lien  upon  the  new  goods,  yet  this 
ground  has  been  so  often  declared  ineffectual  to  give  the 
mortgage  any  validity  as  to  goods  subsequently  acquired, 
that  no  exception  to  the  general  rule  prevailing  at  law 
regarding  such  mortgages  can  be  sustained.'  A  mortgage 
of  goods  in  a  store,  and  '*  all  renewals  and  substitutions  for 
the  same,  the  object  being  to  include  not  only  the  articles 
then  in  the  store,  but  whatever  may  be  at  any  time  therein 
in  the  course  of  the  mortgageor's  business,"  does  not  con- 
vey subsequently  acquired  goods,  so  as  to  give  the  mort- 
gagee a  right  of  action  at  law  against  a  creditor  seizing 
them.'  Where  a  mortgage  of  the  furniture  of  a  coffee-house 
contained  a  stipulation  that  if  any  of  the  property  should 
be  sold,  and  other  furniture  purchased  in  its  place,  the  latter 
should  stand  as  security  in  the  same  manner,  and  that  the 
raortgageor  should  execute  a  new  mortgage,  this  stipulation 
was  held  not  to  bind  the  after-acquired  property.     There 

'  Williams  v.  Briggs,  11  R.  I.  476;  Hamilton  v.  Rogers,  8  Md.  301 ;  Rose 
v.  Bevan,  10  Md.  466;  Jones  v.  Richardson,  10  Mete.  481;  Moody  v, 
Wright,  13  Mete  17;  Barnard  v.  Eaton,  2  Cush.  294. 

'  Hamilton  v.  Rogers,  10  Md.  301. 
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could  be  no  legal  lien  upon  this  until  a  new  mortgage  was 
actually  executed.' 

When  subsequently  acquired  goods  have  been  commingled 
with  -a  mortgaged  stocky  the  burden  is  upon  the  mortgagee, 
in  a  suit  at  law  to  recover  the  mortgaged  goods  or  their 
value,  to  show  that  the  goods  he  claims  were  on  the  prem- 
ises or  belonged  to  the  mortgageor  at  the  date  of  the 
mortgage.'  Moreover,  if  the  mortgage  in  terms  covers 
goods  afterwards  to  be  acquired,  the  commingling  of  the 
mortgaged  property  with  that  subsequently  acquired  is  pre- 
sumed to  have  occurred  with  the  mortgagee's  permission ; 
and  if  they  have  been  so  intermixed  as  to  prevent  th^ir 
separation  or  identification,  the  rights  of  third  parties  pur- 
chasing or  levying  upon  the  goods  cannot  be  affected.^  A 
mortgage  valid  as  to  existing  property,  but  invalid  as  to 
other  property  intended  to  be  embraced  in  it,  because  not 
then  existing,  does  not  become  a  valid  lien  upon  the  latter 
by  reason  of  its  being  intermixed  by  the  mortgageor  with  the 
former.  It  is  only  a  wilful  intermixture  of  goods  of  another 
with  one's  own  which  entitles  such  other  person  to  hold  the 
whole.-^  Thus,  under  a  mortgage  of  logs  cut  and  to  be 
cut  by  the  mortgageor  during  the  season,  in  a  controversy 
between  the  mortgagee  and  a  creditor  of  the  mortgageor, 
who  had  attached  all  the  logs,  as  well  those  covered  by  the 
mortgage  as  those  cut  after  its  execution,  it  appearing  that 
they  had  been  intermixed  with  the  assent  of  the  mortgagee, 
it  was  held  that  the  mortgage  was  valid  only  as  to  such  part 
of  the  logs  as  were  cut  before  the  execution  of  the  mort- 
gage, and  the  attachment  was  valid  as  to  the  part  cut  after- 
wards ;  and  it  appearing  that  they  were  alike  in  quality  and 
value,  they  might  share  ratably  in  proportion  to  the  quanti- 
ties cut  before  and  after  the  mortgagee  acquired  his  lien.* 
But  in  Illinois,  it  seems  that  where  the  identity  of  the  mort- 

*  Codman  v.  Freeman,  3  Cush.  306. 
»  Hamilton  v,  Rogers,  8  Md.  301. 

3  Ibid, 

4  Ibid;  Wagner  v.  Watts,  2  Cranch  C.  Ct.  168. 

5  Mowry  v.  White,  21  Wis.  417. 
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gaged  goods  is  destroyed  by  the  mortgageor  carrying  on  a 
retail  business  with  the  same  for  his  own  benefit,  the  mort- 
gagee cannot  hold  the  substituted  goods  unless  they  pass 
into  his  hands  before  other  liens  attach ;  but  if  such  busi- 
ness be  carried  on  with  his  consent,  and  new  goods  be 
added  to  the  stock,  the  mortgage  will  be  wholly  unavailing 
against  a  judgment-creditor  of  the  mortgageor,  who  has 
levied  execution  upon  such  stock/  But  if  the  mortgageor 
purposely  or  negligently  commingle  the  mortgaged  goods 
with  other  like  goods  of  his  own,  without  the  consent  of 
the  mortgagee,  the  latter  may  hold  the  whole  under  his 
mortgage.* 

Notice  of  a  mortgage  of  future  chattels,  —  A  chattel  mort- 
gage upon  after-acquired  goods  is  valid  against  a  bona  fide 
purchaser  with  notice,  for  he  can  have  no  better  title  than 
his  vendor,  and  such  a  mortgage  is  valid  between  the  par- 
ties.3  In  a  mortgage  of  a  farm  to  secure  the  purchase- 
money,  it  was  provided  that  the  mortgageor  might  cut  the 
growing  timber  into  wood,  and  that  the  mortgagee  should 
have  a  lien  upon  the  wood,  and,  upon  demand,  should  have 
delivered  to  him  such  chattel  mortgage  or  mortgages  as 
might  be  necessary  to  perfect  the  lien.  It  was  held,*  that 
although  this  agreement  was  not  in  itself  a  chattel  mortgage, 
yet  it  was  a  valid  agreement  for  such  a  mortgage,  and  would 
attach  to  the  wood  as  it  might  be  cut  and  severed  from  the 
freehold,  and  might  be  enforeed  against  the  mortgageor, 
and  all  persons  claiming  through  him  with  notice  of  such 
lien;  and  a  creditor  of  the  mortgageor,  levying  execution 
upon  the  wood  with  notice  of  the  prospective  lien  of  the 
mortgagee,  was  not  a  bona  fide  purchaser,  but  took  the 
wood  subject  to  the  prior  equitable  rights  of  the  mortgagee. 


'  Simmons  v.  Jenkins,  76  111.  479. 

*  Wtllard  V.  Rice,  11  Mete.  493;  Dunning  v,  Stearnes,  9  Barb.  630;  Sim- 
mons V,  Jenkins,  76  111.  479,  per  McAllister,  J. 

3  Robson  V.  Michigan  elc.  R.  Co.,  37  Mich.  70;  American  Cigar  Co.  v. 
Foster,  36  Mich.  368;  The  People  v.  Bristol,  35  Mich.  28;  Cadwell  v.  Pray, 
41  Mich.  307;  9  Cent.  L.  J.  199;  McGee  v.  Fitzer,  37  Texas,  27. 

♦  Wood  V.  Lester,  29  Barb.  145. 
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Bui  the  record  of  a  mortgage  has  been  held  to  be  not  suffi- 
cient notice  of  a  legal  incumbrance  upon  after-acquired  prop- 
erty, "  because  by  law  no  such  property  could  be  sold  or 
conveyed  thereby ;  and  it  would  furnish  no  notice  that  any 
property  would   be   afterward   purchased^  or,  if  purchased, 
that  any  act  would   be  done  to  satisfy  the  grant   in  that 
respect.     As  to  such  property,  therefore,  the  mortgage  could 
not  be  valid,  except  as  between  the  parties  thereto,  unless 
such  goods  were  delivered  by  the  mortgageor  to  the  mort- 
gagee with  the  intention   to  satisfy  the  mortgage."  '     The 
Supreme  Court  of  Wisconsin,  quoting  the   language   used 
above,  say :  "  We  are  of  opinion  that  this  is  a  correct  state- 
ment of  the  law,  and  that,  in  the  absence  of  any  actual 
fraudulent  intent  on  his  part,  the  purchaser  from  the  mort- 
gageor in  possession   is  entitled   to  hold   the  property  as 
against  the  mortgagee,  he   not  having  taken  and  retained 
the   possession."'     They   held,   further,  that    although  the 
instrument  be  so  ratified  by  the  mortgageor  after  he  has 
acquired  the  property,  and  before  his  sale  of  it,  as  to  make 
it  binding  as  against  himself,  this  does  not  change  the  terms 
of  the  recorded  instrument,  or  transform  it  into  a  valid  mort- 
gage on  its  face.     It  speaks  the  same  language  still,  and 
informs  the  purchaser,  not  that  the  intended  mortgagee  has 
a  lien  upon  such  property,  but  that  he  has  none.     Even 
knowledge  by  the  purchaser  of  the  existence  of  such  mort- 
gage does  not,  in  the  absence  of  any  fraudulent  intent,  pre- 
vent his  holding  the  property  as  against  the  mortgagee  not 
in  possession.3     A  registered  mortgage  of  a  growing  crop  is 
good  against  a  prior  verbal  agreement  for  a  lien  upon  it. 
Thus,  a  person  who  has   verbally  agreed   to  cultivate  the 
land  of  another  upon  shares,  and  that  the  prospective  crops 
should  stand  as  security  for  any  provisions  advanced  by  the 
land-owner,  becomes  a  tenant  in  common  with  the  latter, 
and  may  make  a  mortgage  of  the  crop,  which,  when  duly 


*  Jones  V.  Richardson,  10  Mete.  481,  493,  per  Wilde,  J. 

'  Single  V,  Phelps,  20  Wis.  398. 

3  If*  id. ;   Mo  wry  ?'.  White,  2  Wis.  417. 
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registered,  will  prevail  over  the  secret  verbal  lien  in  favor 
of  the  land-owner.' 

But  in  equity  a  mortgage  of  after-acquired  chattels  may 
be  enforced  against  all  persons  having  actual  or  construc- 
tive notice  of  it."  A  farmer  having  mortgaged  a  ten-acre 
field  of  gfrowing  wheat,  without  the  consent  or  knowledge 
of  the  mortgagee  harvested,  threshed,  removed,  and  sold 
the  wheat  to  one  who,  in  the  ordinary  course  of  trade, 
purchased  without  actual  knowledge  of  the  fraud.  It  was 
held,  however,  that  the  record  of  the  mortgage  was  con- 
structive notice  to  the  purchaser;  and  that  the  mortgagee, 
having  the  title  to  the  wheat,  could  recover  the  value  of  the 
wheat  of  the  purchaser  after  he  had  converted  it  to  his  own 
use  by  mixing  it  with  other  wheat.  The-  mortgagee  was 
held  to  be  entitled  to  identify  the  wheat  so  purchased  as 
the  wheat  that  was  mortgaged,  and  for  that  purpose  to  use 
parol  evidence.  He  was  only  required  to  trace  the  wheat 
into  the  hands  of  the  purchaser,  who,  having  mixed  this 
wheat  with  other  wheat  of  his  own,  could  not  complain  that 
the  wheat  could  not  afterwards  be  identified.  The  change 
which  the  wheat  underwent  after  the  mortgage,  did  not 
change  the  property  so  as  to  divest  the  title  of  the  mort- 
gagee.3 

II.  Ratification  by  New  Act  of  the  Mortgageor. — 
TIu  maxim  of  Lord  Bacon^^  that  although  a  disposition  of 
after-acquired  property  is  altogether  inoperative,  yet  such 

*  Jones  V.  Chamberlin,  5  Heisk.  210.  And  see  Stamps  v.  Oilman,  43 
Miss.  456. 

'  Gregg  V.  Sanford,  24  111.  17;  Scharfenburg  v.  Bishop,  35  Iowa,  60; 
Brown  v.  Allen,  35  Iowa,  306;  Hart  v.  Farmers  and  Mechanics'  Bank,  33 
Vt.  252. 

3  Duke  V.  Strickland,  43  Ind.  494.  A  similar  decision  was  made  in  Butler 
r.  Hill,  I  Baxter,  375,  respecting  a  mortgage  of  a  cotton-crop.  It  is  to  be 
observed  that  while  in  Indiana  the  suit  was  in  effect  one  at  equity,  all  distinc- 
tion between  actions  at  law  and  in  equity  being  abolished,  that  in  Tennessee 
was  at  law. 

♦  **'Lictt  dispositio  de  intercsse  futuro  sit  inutilis,  tamen  potest  fieri 
declaraiio  pracedens,  qua  sortiatur  effectum,  interveniente  novo  actu,^^ 
Bac.  Max.  Reg.  14. 
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disposition  may  be  considered  as  a  declaration  precedent, 
which  derives  its  effect  from  some  new  act  of  the  party  after 
the  property  is  acquired,  holds  an  important  place  in  the 
discussion  of  one  branch  of  this  subject.  Its  application  is 
in  law,  not  in  equity.  "The  law,"  says  Lord  Bacon,  "doth 
nqt  allow  of  grants  excei>t  there  be  a  foundation  of  an  in- 
terest in  the  grantor;  for  the  law,  that  will  not  accept  of 
grants  of  titles  or  of  things  in  action,  which  are  imperfect 
interests,  much  less  will  it  allow  a  man  to  grant  or  encum- 
ber that  which  is  no  interest  at  all,  but  merely  future.  But 
of  declarations  precedent  before  any  interest  vested,  the  law 
doth  allow ;  but  with  this  difference :  so  that  there  be  some 
new  act  or  conveyance  to  give  life  and  vigor  to  the  declara- 
tion precedent.  Now,  the  best  rule  of  distinction  between 
grants  and  declarations  is,  that  grants  are  never  counter- 
mandable,  —  not  in  respect  of  the  nature  of  the  conveyance 
or  instrument,  though  sometimes  in  respect  of  the  interest 
granted  they  are ;  whereas,  declarations  are  evermore  coun- 
termandable  in  their  natures.'*  The  first  part  of  the  rule — 
that  the  grant  of  a  future  interest  is  invalid  —  is  a  general 
proposition  which  has  never  been  effectually  disputed  in 
courts  of  law.  The  second  part  of  the  rule —  that  the  decla- 
ration precedent  may  be  made  to  take  effect  on  the  inter- 
vention of  some  new  act  —  has  also  become  an  established 
proposition,  but  there  has  been  much  discussion  regarding 
the  new  acts  which  may  have  this  effect.  In  general,  it  may 
be  said  that  new  acts,  to  have  this  effect,  must  be  done  by 
the  grantor  in  furtherance  of  the  original  grant,  after  he  has 
acquired  the  property,  and  the  acts  must  indicate  his  inten- 
tion that  the  property  shall  pass  by  the  grant  already  made.^ 
But  the  mere  bringing  of  the  after-acquired  goods  on  to  the 
premises  by  the  mortgageor  is  not  a  sufficient  new  act  by  him 
within  the  rule.  Thus,  a  bill  of  sale,  made  by  way  of 
security,  by  a  meal-man  of  his  furniture  and  stock  in  trade 


'  Broom's  Leg.  Max.  502;  Lunn  v,  Thornton.  I  C.  B.  379.  Same  con- 
struction adopted  in  Jones  v,  Richardson.  10  Mete.  481  ;  Head  v.  Goodwin. 
37  Me.  181. 
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"then  remaining  and  being,  or  which  should  at  any  time 
thereafter  remain  and  be  in,  upon,  or  about  his  dwelling-^ 
house,"  was  held  not  to  authorize  the  grantee  to  seize  goods 
not  in  the  grantor's  possession  at  the  time  of  the  execution 
of  the  bill  of  sale,  but  acquired  afterwards.'  In  an  action 
of  trover  by  the  grantor  to  recover  such  goods.  Chief  Jus- 
tice Tindall,  delivering  the  judgment  of  the  court,  said  : 
"The  principal  contention  on  the  part  of  the  defendant  [the 
grantee]  was  that  the  facts  of  this  case  brought  it  within 
the  exception  in  Lord  Bacon's  rule ;  that  the  bringing  of 
these  goods  on  to  the  premises  of  the  plaintiff  [the  grantor], 
where  they  were  seized,  at  a  time  subsequent  to  the  execu- 
tion of  the  bill  of  sale,  was  the  new  act  done  by  the  plain- 
tiff which  gave  the  declaration  contained  in  the  previous 
bill  of  sale  its  effect.  But  to  this  it  appears  to  us  to  be 
an  answer,  that  the  evidence  at  the  trial  is  altogether  silent 
upon  the  circumstances  which  accompanied  the  bringing  of 
the  goods  on  the  premises ;  so  that  it  is  impossible  to  say 
whether  it  was  the  act  of  the  plaintiff  or  not.  And  further, 
the  new  act  which  Bacon  relies  upon,  appears,  in  all  the 
instances  which  he  puts,  to  be  an  act  done  by  the  grantor  for 
the  avowed  object  and  with  the  view  of  carrying  the  former 
grant  or  disposition  into  effect.  Lord  Bacon's  language  is, 
'there must  be  some  new  act  or  conveyance,  to  give  life  and 
vigor  to  the  declaration  precedent ; '  which  evidently  imports 
more  than  the  simple  acquisition  of  the  property  at  a  subse- 
quent time,  which,  if  sufficient,  would  render  the  rule  itself 
altogether  inoperative ;  but  points  at  some  new  act  to  be 
done  by  the  grantor  in  furtherance  of  the  original  disposi- 
tion." In  conclusion,  it  was  adjudged  that,  there  being  no 
new  act  done  by  the  grantor  indicating  his  intention  that  the 
after-acquired  goods  should  pass  under  the  former  bill  of 
sale,  the  case  fell  under  the  general  rule,  and  no  property  in 
such  goods  passed  to  the  grantee. 
A  power  given  to  a  mortgagee  to  seize  after-acquired  prop- 

*  Lunn  V.  Thornton,  i  C.  B.  379;  9  Jur.  350;   14  L.  J.  (C.  P.)  161.     And 
see  also  Gale  v.  BurrcU,  7  Q.  B.  850. 

VOL.  VI.  NO.  2.  16 
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erty,  when  acted  upon,  may  give  effect  to  a  mortgage  of  such 
property ,  not  only  as  between  the  parties,  but  also  as  against 
third  persons  claiming  under  the  mortgageor.  A  dictum  by 
Tindall,  C.  J.,  in  Tapfield  v.  Hillman/  to  this  effect,  has 
since  been  confirmed  in  numerous  cases  in  England,  and 
the  doctrine  fully  established.  An  assignment  by  way  of 
mortgage  was  made  by  a  lessee  to  his  lessor,  of  furniture 
and  stock  in  trade  belonging  to  an  inn,  with  a  power  to  the 
lessor,  upon  default  of  the  lessee  in  paying  the  rent,  to  enter 
upon  the  leased  premises,  and  "  to  take,  possess,  hold,  and 
enjoy  all  the  goods,  chattels,  effects,  and  premises"  men- 
tioned in  the  assignment.  Before  the  expiration  of  the 
term,  the  lessor  entered  upon  the  premises  and  seized  the 
stock  in  trade  and  other  property  which  was  not  on  the 
premises  at  the  date  of  the  deed.  In  an  action  of  trespass, 
the  court  were  of  opinion  that  the  language  of  the  deed  only 
covered  the  property  upon  the  premises  at  the  time  of  its 
date,  and  therefore  that  it  was  not  necessary  to  decide 
whether,  at  law,  goods  subsequently  acquired  could  be  made 
subject  to  the  assignment  by  any  form  of  words.  Chief 
Justice  Tindall,  however,  said,  that  "if  the  intention  of  the 
parties  was  that  the  security  should  extend  to  subsequently 
acquired  property,  that  intention  ought  to  have  been  clearly 
expressed ;  "  and  further,  "  that  it  would  have  been  very 
easy  to  have  so  framed  the  power  of  entry  as  to  make  it 
extend  to  all  effects  upon  the  premises  at  the  time  that  such 
power  should  be  enforced,  had  such  been  the  intention  of 
the  parties."  The  same  learned  judge,  in  a  subsequent 
case,*  in  which  the  assignment  in  terms  covered  property 
not  in  existence,  but  gave  no  power  to  seize  such  property, 
held  that  it  only  covered  property  in  existence  at  the  time 
of  its  execution.  "  The  goods  in  dispute,"  he  said,  "  were 
not  goods  '  remaining  and  being  on  the  premises  *  at  the 
time  of  the  execution  of  the  deed  of  bargain  and  sale,  but 
were  goods  which  had  become  the  property  of  the  plaintiff, 
and  had  also  been  brought  upon  the  premises  subsequently 

»  6  Man.  &  G.  245.  »  Lunn  v,  Thornton,  I  C.  B.  379. 
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to  the  execution  of  that  instrument,  and  were  remaining 
thereon  at  the  time  of  the  seizure  under  the  bill  of  sale. 
Under  these  circumstances,  it  was  contended  by  the  defend- 
, '  ant's  counsel  that  the  bill  of  sale  covered  these  goods,  as 
being  goods  remaining  and  being  in  or  upon  the  dwelling- 
house  at  the  time  of  the  seizure ;  and  the  question  is, 
whether  the  property  in  these  goods  passed  under  this  bill 
of  sale.  //  is  not  a  question  whether  a  deed  might  not  have 
been  so  framed  as  to  have  given  the  defendant  a  power  of  seiz- 
ing the  future  personal  goods  of  the  plaintiff  as  they  should  be 
acquired  by  him  and  brought  on  the  premises,  in  sa1;^sfaction 
of  the  debt,  but  the  question  before  us  arose  on  a  plea  which 
puts  in  issue  the  property  in  the  goods,  and  nothing  else ;  and 
it  amounts  to  this :  whether,  by  law,  a  deed  of  bargain  and 
sale  of  goods  can  pass  the  property  in  goods  which  are  not 
in  existence,  or,  at  all  events,  which  are  not  belonging  to  the 
grantor  at  the  time  of  executing  the  deed."  This  question 
he  decides  in  the  negative,  unless  the  grantor  has  done  some 
new  act,  other  than  the  acquisition  of  the  property,  with  the 
avowed  purpose  of  carrying  the  declaration  contained  in  his 
previous  bill  of  sale  into  effect. 

The  doctrine  founded  upon  the  dictum  of  Tindal,  C.  /.,  was 
fully  established  in  Congreve  v.  Evetts,^  A  farmer  assigned, 
by  way  of  mortgage,  the  crops  of  grain  upon  his  farm,  agree- 
ing also  that  the  mortgagee  might  seize  and  take  possession 
of  the  crops  assigned,  or  all  such  crops  as  might  from  time 
to  time  be  found  upon  the  farm.  A  year  or  more  afterwards, 
the  mortgagee  took  possession  of  the  crops  then  growing 
upon  the  farm.  Shortly  afterwards,  a  creditor  of  the  mort- 
gageor  levied  an  execution  upon  the  crops  and  sold  them, 
and  the  mortgageor  himself  subsequently  became  insolvent. 
In  a  trial  at  law  by  the  mortgagee  for  the  value  of  such 
property,  it  was  held  that  he  was  entitled  to  recover.     It 

'  10  Exch.  298.  Followed  in  Hope  v.  Hayley,  5  El.  &  Bl.  830;  Carr  v. 
Allatt,  3  Hurl.  &  N.  964;  Chidwell  v,  Galsworthy,  6  C.  B.  (n.  s.)  470.  And 
sec  Pctch  V.  Tutin,  15  Mcc.  &  W.  no;  Baker  v.  Gray,  17  C.  B.  462,  481; 
Brown  v.  Bateman,  L.  R.  2  C.  P.  272 ;  Price  v.  Groom,  2  Exch.  542  ;  Gale 
V.  Bomell,  7  Q.  B.  850. 
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was  conceded  on  both  sides  that  although  the  then  growing 
crops  passed  on  the  execution  of  the  deed,  yet  the  future 
crops  did  not;  but  the  plaintiff  contended  that,  having  taken 
possession  of  the  growing  crops,  he  was  entitled  to  them. 
Baron  Parke,  delivering  the  judgment  of  the  court,  said: 
*'  If  the  authority  given  by  the  debtor  by  the  bill  of  sale 
had  not  been  executed,  it  would  have  been  of  no  avail 
against  the  execution.  It  gave  no  legal  title,  nor  even  equi- 
table title,  to  any  specific  goods ;  but  when  executed,  —  not 
fully  and  entirely,  but  only  to  the  extent  of  taking  posses- 
sion of  the  growing  crops,  — it  is  the  same,  in  our  judgment, 
as  if  the  debtor  himself  had  put  the  plaintiff  in  actual  pos- 
session of  those  crops.  Whether  the  debtor  give  the  pos- 
session of  a  chattel  by  delivery  with  his  own  hands,  or  point 
it  out  and  direct  the  creditor  to  take  it,  or  tell  him  to  take 
any  thing  he  pleases  for  the  payment  of  his  debt  by  the  sale 
of  it,  the  effect,  after  actual  possession  by  the  creditor,  is 
the  same." 

This  doctrine  has  been  confirmed  in  England  in  all  sub- 
sequent cases  where  it  was  applicable.  In  Hope  v.  Hay- 
ley,'  an  assignment  by  way  of  mortgage  covered  goods  in 
possession,  and  such  as  might  afterwards  be  added  to  or 
substituted  for  them,  with  power,  upon  default,  to  enter  and 
take  possession  of  the  mortgaged  property.  The  mort- 
gageor  remained  in  possession  a  year  or  more,  carried  on 
the  business,  and,  in  the  ordinary  course  thereof,  used  up 
and  consumed  certain  of  the  consumable  effects,  and  sub- 
stituted others.  The  mortgagee  then  entered  and  took 
possession,  and  the  mortgageor  subsequently  became  a 
bankrupt ;  and  in  a  suit  at  law  by  the  assignee  in  bank- 
ruptcy against  the  mortgagee,  it  was  claimed  that  the 
mortgage  was  ineffectual   for  the  purpose  of  passing  the 

*  5  EI.  &  Bl.  830.  In  this  case,  Crompton,  J.,  seemed  disposed  to  go  far- 
ther than  the  common-law  rule  would  allow,  in  holding  that  the  after-acquired 
goods  were  made  subject  to  the  trusts  of  the  deed,  and  that  it  would  not  have 
been  competent  for  the  mortgageor  to  say  that  the  trusts  should  not  be  exe- 
cuted. Perhaps  he  meant  only  that  the  license  was' coupled  with  an  interest, 
and  irrevocable. 
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substituted  property,  but  it  was  held  otherwise.  Lord 
Campbell,  C.  J.,  said:  "Were,  then,  these  substituted  goods 
the  property  of  the  assignees  under  the  bankruptcy?  I  am 
clearly  of  opinion  that  they  were  not.  The  intention  of  the 
contracting  parties  was  that  the  present  and  future  property 
should  pass  by  the  deed.  That  could  not  be  carried  into 
effect  by  a  mere  transfer ;  but  the  deed  contained  a  license 
to  the  grantee  to  enter  upon  the  property,  and  that  license, 
when  acted  on,  took  effect  independently  of  the  transfer." 

A  tenant,  by  way  of  security,  assigned  all  the  crops  stand- 
ing or  growing  upon  the  farm  occupied  by  him,  or  upon  any 
other  farm  which  he  might  occupy  during  the  continuance 
of  the  security,  and  all  the  farming-stock  and  other  rights 
he  might  be  entitled  to  on  quitting  his  present  or  any  other 
farm;  and  he  further  authorized  his  creditor  to  seize  and 
convert  this  property  to  the  purposes  of  the  security.  A 
year  or  two  after  this  transaction,  the  tenant  took  an  adjoin- 
ing farm  and  acquired  additional  farming-stock ;  and  some 
time  after  this,  the  creditor  entered  and  took  possession  of 
the  crops  and  effects,  —  both  those  upon  the  original  land 
and  on  the  additional  land.  The  tenant  shortly  afterwards 
made  an  assignment  for  the  benefit  of  his  creditors ;  and  the 
assignee  having  entered  and  ejected  the  creditor,  the  latter 
brought  a  suit  at  law  for  conversion  of  his  security,  and 
recovered.'  Chief  Baron  Pollock,  and  Barons  Martin, 
Bramwell,  and  Watson,  delivered  separate  and  concurring 
opinions,  placing  the  creditor's  right  to  recover  upon  the 
ground  that  the  assignment  was  intended  to  operate  as  a 
continuing  security,  and  in  terms  applied  to  property  after- 
wards acquired,  and  contained  a  power  to  seize  such  prop- 
erty, which  power  was  actually  exercised.  "There  is  no 
dispute,"  said  the  last-named  baron,  "  that  a  mere  assign- 
ment will  not  pass  after-acquired  property ;  but,  for  that  very 
reason,  here  a  power  is  inserted  in  the  deed,  which  extends 
to  such  property." 

But  a  power  to  seize  after-acquired  property  cannot  be  exer- 

'  Carr  v.  AUatt,  3  Hurl.  &  N.  964. 
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cised  by  a  seizure  of  property  acquired  after  the  mortgageor 
has  obtained  a  discharge  in  bankruptcy  from  the  debt  secured. 
The  general  principle  that  a  mortgage  security  is  not  taken 
away  by  the  mortgageor's  bankruptcy,  does  not  apply  in 
such  case ;  for  here  no  right  or  title  to  such  property  has 
vested  in  the  mortgagee  prior  to  the  bankruptcy.  There  is 
simply  a  license  to  seize  after-acquired  goods  for  the  pur- 
pose of  selling  them  and  discharging  the  debt ;  and  the 
debt  being  gone  before  the  license  is  used,  and  even  before 
the  property  to  which  the  license  relates  is  acquired,  the 
collateral  license  is  gone  also.' 

Moreover,  a  conveyance  by  the  mortgageor  to  trustees 
for  the  benefit  of  creditors  operates  as  a  revocation  of  a 
license,  not  then  exercised,  to  seize  after-acquired  property.* 
A  power  to  take  possession  of  after-acquired  property  must 
be  executed  according  to  its  terms ;  and  therefore  a  power» 
in  case  the  sum  due  should  not  be  paid  upon  demand,  to 
enter  and  take  possession  of  the  goods,  cannot  be  effectually 
exercised  without  previously  making  a  proper  demand  for 
payment.3 

There  is  no  distinction  between  substituted  and  after- 
acquired  goods,  when  the  instrument  gives  the  authority  as 
to  both.-^ 

The  same  doctrine  prevails  in  the  American  courts^  Pos- 
session  taken  by  a  mortgagee  of  after-acquired   property, 

»  Thompson  v.  Cohen,  L.  R.  7  Q.  B.  527  ;  Lydc  v,  Mynn,  4  Sim.  505  ; 
s,  c.  I  Myl.  &  K.,  distinguished. 

'  Carr  v,  Ackaman,  11  Exch.  566. 

3  Belding  v.  Read,  3  Hurl.  &  Colt.  955. 

4  Chedell  v.  Galsworthy,  6  C.  B.  (n.  s.)  470. 

5  Massachusetts :  Rowley  v.  Rice,  11  Mete.  337;  Moody  v.  Wright,  13 
Mete.  17,  33;  Mitchell  v.  Black,  6  Gray,  100.  Rhode  Island:  Cook  v.  Cor- 
thell,  II  R.  1.482;  Williams  v.  Briggs,  11  R.  I.  476.  New  York:  McCaffrey 
V,  Woodin,  65  N.  Y.,  459,  per  Dwight,  C.  Illinois:  Titus  v.  Mabee,  25  III. 
257;  Gregg  V,  Sanford,  24  III.  17.  Ohio:  Brown  v.  Webb,  20  Ohio,  389? 
Chapman  v.  Weimer,  4  Ohio  St.  481.  Wisconsin :  Chynoweth  v.  Tenney, 
10  Wis.  397;  Farmers'  Loan  etc.  Co.  v.  Commercial  Bank,  11  Wis.  207? 
Oliver  v.  Town,  28  Wis.  328;  Morrow  v.  Reed,  30  Wis.  81.  Alabama: 
Booker  v.  Jones,  55  Ala.  266,  per  Brickell,  C.  J.  United  States  Courts: 
Miller  v.  Jones  (Cir.  Ct.  for  N.  J.),  15  N.  B.  R.  150,  160. 
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under  authority  given  in  the  mortgage,  before  rights  had 
been  acquired  by  others,  makes  it  a  valid  lien  upon  such 
property.  "A  stipulation  that  future-acquired  property  shall 
be  holden  as  security  foV  some  present  engagement,  is  an 
executory  agreement  of  such  a  character  that  the  creditor 
with  whom  it  is  made  may,  under  it,  take  the  property  into 
his  possession  when  it  comes  into  existence,  and  is  the  sub- 
ject of  transfer  by  his  debtor,  and  hold  it  for  his  security ; 
and  whenever  he  does  so  take  it  into  his  possession,  before 
any  attachment  has  been  made  of  the  same,  or  any  aliena- 
tion thereof,  such  creditor,  under  his  executory  agreement, 
may  hold  the  same ;  but  until  such  an  act  be  done  by  him, 
he  has  no  title  to  the  same ;  and  being  done,  and  the  pos- 
session thus  acquired,  the  executory  agreement  of  the  debtor 
authorizing  it,  it  will  then  become  holden  by  virtue  of  a  valid 
lien  or  pledge.  The  executory  agreement  of  the  owner,  in 
such  case,  is  a  continuing  agreement ;  so  that  when  the  cred- 
itor does  take  possession  under  it,  he  acts  lawfully  under  the 
agreement  of  one  then  having  the  disposing  power,  and  thi§ 
makes  the  lien  good.  If,  however,  before  taking  possession, 
or  doing  such  acts  as  are  necessary  to  give  validity  to 
the  mortgage  as  to  the  subsequently  acquired  property,  an 
attachment  or  assignment  for  the  benefit  of  creditors  takes 
place,  the  opportunity  for  completing  the  lien  is  lost ;  and  the 
mortage  or  pledge  not  being  perfected,  the  property  passes 
to  the  assignee,  and  must  be  held  by  him  for  the  benefit 
of  the  creditors  generally." '  In  a  recent  case  in  Rhode 
Island,  the  court  say : '  "If  the  grantor  delivers  the  property, 
when  acquired,  to  the  grantee,  in  fulfilment  of  the  convey- 
ance, or  allows  him  to  take  possession  under  the  conveyance, 
the  property  thereupon  passes  and  vests  according  to  the 
temis  of  the  conveyance,  both  at  law  and  in  equity.  There 
is  no  need  of  any  new  conveyance  or  bill  of  sale ;  for  the 
property,  being  personal,  passes  by  delivery.     And  there  is 


*  Moody  V,  Wright,  13  Mete.  17,  32,  per  Dewey,  J.  (cited  with  approval  in 
McCaffrey  v.  Woodin,  65  N.  Y.  459f  463). 

*  Cook  V.  Corthell,  1 1  R.  I.  482.     And  see  Williams  v,  Briggs,  1 1  R.  I.  476. 
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no  need  of  the  intervention  of  a  court  of  equity  to  treat  the 
conveyance  as  an  executory  contract,  and  decree  its  specific 
performance ;  for,  looking  at  it  in  that  light,  the  contract  is 
specifically  performed  by  the  parties  themselves."  In  Con- 
necticut, it  is  held  that  a  mortgage  of  personal  property  not 
yet  acquired  by  the  mortgageor  will  take  effect  as  against 
the  mortgageor,  and  others  claiming, under  him,  on  the  vest- 
ing of  the  title  to  such  property  in  the  mortgageor,  and  the 
mortgagee's  taking  possession  of  it.'  Thus,  if  a  mortgage 
of  a  factory  embrace  such  machinery  and  stock  as  may 
afterwards  be  purchased  and  placed  upon  the  premises,  it 
becomes  operative  upon  such  subsequently  acquired  prop- 
erty upon  possession  being  taken  by  the  mortgagee." 

A  mere  license  to  enter  and  hold  under  a  mortgage  after-ac- 
quired property  is  revocable,  and  cannot  be  exercised  against 
the  mortgageor^ s  will?  Thus,  under  a  mortgage  of  a  stock 
of  merchandise  now  on  hand,  and  such  as  should  be  added 
to  it,  with  a  power  of  seizure  upon  default,  a  seizure  by  the 
mortgagee  by  force,  and  against  the  grantor's  will,  does  not 
make  the  mortgage  operative  upon  such  property.*  The 
Supreme  Court  of  Wisconsin,  in  Chynoweth  v,  Tenney,  after 
citing  the  English  cases,  deduces  from  the  principles  thereby 
established  the  conclusion  "  that  an  authority  like  the  one 
in  question  is  a  revocable  license ;  that,  if  unrevoked,  it  jus- 
tifies the  grantee  in  taking  possession  according  to  its  terms, 
and  that  when  he  has  so  taken  possession  he  has  done  it 
with  the  consent  of  the  grantor,  and  his  mortgage  becomes 
good ;  but  before  it  is  executed  the  grantor  may  revoke  it 
by  forbidding  the  grantee  to  take  possession,  and  that  then  it 
becomes  wholly  inoperative  and  void.     We  have  arrived  at 

'  Walker  v.  Vaughn,  33  Conn.  577 ;  Calkins  v,  Lockwood,  16  Conn.  276. 
'  Rowan  v.  Sharp's  Rifle  Man.  Co.,  29  Conn.  282.     It  is  to  be  observed 
{hat  both  these  cases  were  in  equity. 

3  Thomas  v.  Sorrell,  Vaugh.  351 ;  Wood  v,  Lcadbitter,  13  Mcc.  &  W.  844. 

4  Chynoweth  v,  Tenney,  10  Wis.  397;  Sigle  v,  Phelps,  20  Wis.  398;  In  re 
Eldridge  (U.  S.  Cir.  Ct.  for  Wis.),  3  Ch.  Leg.  N.  177.  It  would  seem  that 
the  license  in  Chynoweth  v,  Tenny,  supra,  was,  upon  the  authority  of  the  cases 
cited  in  the  next  following  section,  one  coupled  with  an  interest,  and  therefore 
irrevocable. 
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this  conclusion  by  the  following  process:  i.  The  various 
cases  establish  beyond  question  the  proposition  that  such 
an  instrument  cannot  operate  as  a  transfer.  2.  They  also 
establish  that  it  may  .operate  as  a  license.  And  by  apply- 
ing to  these  two  propositions  the  law  fixing  the  nature  and 
character  of  a  license,  the  conclusion  follows  that  it  is 
revocable." 

The  revocation  may  be  made  indirectly,  —  as,  for  instance, 
by  an  assignment  of  the  mortgageor's  property  in  bank- 
ruptcy ;  or  by  some  direct  act  on  his  part,  such  as  refusing 
to  allow  the  mortgagee  to  enter  his  premises.  A  covenant 
on  his  part  not  to  revoke  such  license  would  be  of  little 
avail  in  case  of  the  mortgageor's  insolvency,  though  other- 
wise it  would  be  the  foundation  of  an  action  in  which 
damages  could  be  recovered,'  and  perhaps  might  afford  a 
remedy  in  equity.' 

But  a  license  to  enter  and  take  after-acquired  property,  when 
coupled  with  an  interest,  is  irrevocable  ;  and  such  is  the  case 
when  the  mortgage-deed  comprises  existing  property,  or 
existing  and  future  property,  with  a  power  to  seize  the 
latter.  There  can  be  no  grant,  at  law,  of  future  property, 
and  therefore  a  license  connected  with  such  a  grant  is  a 
mere  license.  If,  however,  present,  or  present  and  future 
property  are  comprised  in  a  mortgage-deed,  a  license  to 
enter  may  be  regarded  as  irrevocable,  —  as  being  one 
coupled  with  an   interest.^     This   distinction,  that  while  a 


*  Sec  Smart  v,  Sanders,  5  C.  B.  917,  and  note,  per  Wilde,  C.  J. 

'  There  is  some  authority  holding  that  an  irrevocable  power  of  attorney 
might  be  given  to  the  mortgagee,  authorizing  him  to  do  all  acts  necessary  to 
the  transfer  of  after-acquired  property.  See  dicta  in  Smart  v,  Sanders, 
supra;  Walsh  v,  Whitcomb,  2  Esp.  565;  Janssen  v.  Morton,  10  Barn.  & 
Cress.  734,  But  whether  such  a  power  could  be  effectually  given  at  law  or 
not,  a  power  to  deal  with  after-acquired  mortgaged  property  is  not  revocable 
in  equity.  Lepard  v,  Vernon,  2  Ves.  &  Bea.  51 ;  Bromley  v.  Holland,  7  Ves. 
28,  per  Lord  Eldon.  And  in  equity  such  a  power  would  not  be  revoked  by 
the  mortgageor's  death  (Spooner  v,  Landilands,  i  You.  &  Coll.  390),  although 
it  would  in  that  case  be  revoked  at  law.  Watson  v.  King,  4  Camp.  272;  Cam- 
panari  v.  Woodbum,  15  C.  B.  400. 

3  Wood  V,  Leadbitter,  13  Mee.  &  W.  838;  Wood  v.  Manly,  11  Ad.  &  E.  34. 
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mere  license  to  enter  and  take  possession  is  revocable,  an 
instrument  which  also  operates  as  a  grant  of  future  prop- 
erty is  not  revocable,  seems  to  be  recognized  in  New  York. 
An  instrument  giving  a  lien  upon  goods  and  stock  to  be 
acquired,  with  power  to  take  possession  of  such  property 
and  sell  it  on  default,  seems  to  have  been  regarded  as  con- 
stituting a  grant,  and  not  merely  a  license,  by  reason  of  the 
additional  right  given  the  mortgagee  to  ^ell  the  property 
and  approrpiate  the  proceeds.* 

The  taking  possession  of  after-acquired  property  by  the 
mortgagee  does  not  avail  to  give  him  any  title  to  it,  unless 
it  is  embraced  in  the  mortgage,^  The  intention  of  the  par- 
ties that  the  mortgage  shall  take  effect  upon  after-acquired 
property  must  be  expressed  by  the  instrument  itself,  and 
cannot  be  shown  by  outside  evidence.^  But,  inasmuch  as 
the  grant  in  the  mortgage  does  not  at  law  take  effect 
upon  the  future  property,  the  only  connection  between  the 
origfinal  transaction  and  the  transaction  as  subsequently 
completed  by  the  mortgagee's  taking  possession  of  the 
after-acquired  property,  aside  from  the  license  to  take  pos- 
session of  that,  is  the  consideration  for^ which  the  mortgage 
is  made ;  and  it  is  this  connection  which  makes  the  delivery 
of  possession  by  the  mortgageor  a  ratification  of  the  original 
mortgage,  and  not  a  new  mortgage  or  pledge  of  the  prop- 
erty so  delivered/ 

An  agreement  to  subject  after-acquired  property  to  a  seizure 
and  sale  by  a  mortgagee  is  valid  and  operative  according 
to  its  terms,  as  against  the  mortgageor  and  all  others  zvko 

*  McCaflfrey  v.  Woodin,  65  N.  Y.  459. 

*  Tapfield  v,  Hillman,  6  Man.  &  G.  245.  See  j.  c,  supra.  Farmers*  Loan 
&  Trust  Co.  V,  Commercial  Bank,  1 1  Wis.  207.  And  see  Reeve  v,  Whitmorc, 
33  L.  J.  (Ch.)  63;  Brainard  v.  Peck,  34  Vt.  496. 

3  Farmers'  Loan  &  Trust  Co.  v.  The  Commercial  Bank  of  Racine,  15  Wis, 
424.  The  mortgage  in  this  case,  which  was  the  same  passed  upon  in  1 1  Wis. 
207,  was  of  a  railroad  and  its  appurtenances,  and  the  case  is  fully  examined 
in  Jones  on  Railroad  Securities,  sect.  133. 

4  See  Rowley  v.  Rice,  10  Mete.  7.  The  transaction  was  spoken  of  as  being 
possibly  only  a  new  mortgage  or  pledge  of  the  property. 
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acquire  interests  in  it  with  notice.^  Or,  in  other  words,  the 
mortgageor  is  bound  by  his  agreement,  and  cannot  refuse  to 
deliver  up  the  goods  accordingly.  This  is  the  view  taken 
by  the  Supreme  Court  of  Michigan.  In  the  recent  case 
of  Leland  v,  CoUver,  it  appeared  that  a  mortgage  was  made 
of  a  stock  of  goods  on  hand  and  all  the  stock  the  mort- 
gageor might  have  from  time  to  time  in  trade,  he  having 
the  privilege  of  selling  the  goods  in  the  usual  course  of 
trade,  and  applying  the  proceeds  of  the  sales  to  buying 
other  goods  to  keep  up  the  stock  and  to  support  his  family. 
The  mortgageor,  moreover,  covenanted  to  keep  up  a  stock 
of  like  goods,  to  a  certain  value,  and  agreed  that  the  mort- 
gagee might  enter  if  the  stock  should  not  be  kept  up  to 
that  amount.  The  mortgageor  continued  the  business  for  a 
year  or  more,  and  then  sold  his  business  to  one  who  shortly 
afterwards  sold  to  another,  subject  to  this  mortgage.  The 
last  purchaser  took  in  partners,  and  continued  the  business 
for  several  months,  in  the  meantime  selling  a  large  amount 
of  goods  and  adding  new  goods  of  much  less  value  to  the 
stock,  until  the  mortgagees  seized  the  stock  under  their 
mortgage.  The  question  presented  was,  whether  the  mort- 
gagees could  hold  goods  not  on  hand  at  the  time  the  mort- 
gage was  given,  but  added  to  the  stock  afterwards  by  the 
mortgageor  and  other  subsequent  purchasers.  The  mort- 
gagees, being  sued  in  trover  for  a  conversion  of  the  goods, 
did  not  claim  that  the  mortgage  became  operative  in  law 
as  a  present  conveyance  upon  each  successive  addition  to 
the  stock  subsequently  purchased,  but  that  it  gave  them 
authority  to  seize  and  subject  such  property  to  sale,  unless 
prevented  by  the  paramount  right  of  some  person  inter- 
vening with  a  valid  claim  or  title  created  prior  to  such 
seizure.  The  court  sustained  this  claim,  Campbell,  J.,  de- 
livering the  opinion,  saying :  "  It  was  held  in  Holmes  v.  Hall ' 
that  an  agreement  whereby  a  creditor  was  authorized,  in  a 


'  34  Mich.  418 ;  4  Cent  L.  J.  7.     Aad  see,  in  confirmation,  American  Cigar 
Co.  V.  Foster,  36  Mich.  368 ;  Cadwell  v.  Pray,  41  Mich.  307.      "  8  Mich.  66. 
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future  contingency,  to  take  possession  of  a  stock  of  goods 
and  sell  them,  but  which  contained  no  terms  of  transfer  or 
hypothecation,  was  not  a  mortgage,  but  was  only  a  bene- 
ficial power,  which  could  not  fix  any  rights  in  the  property 
before  seizure.  A  similar  doctrine  was  held  in  Dalton  v, 
Landahn,'  where  the  power  was  contained  in  a  lease.  But 
it  was  further  held,  in  the  latter  case,  that  the  agreement 
was  valid  and  operative  according  to  its  terms ;  and  no  good 
reason  occurs  to  us,  and  we  think  there  is  no  satisfactory 
authority,  why  it  should  not  be.  Parties  can,  if  they  choose, 
make  contracts  of  agency,  bailment,  or  other  authority,  as 
broadly  as  they  choose,  where  no  legal  policy  and  no  para- 
mount right  intervenes  before  their  enforcement.  And  if 
these  agreements  contain  a  license  or  permission  to  take 
possession  and  sell,  no  court  can  deny  the  validity  of  the 
possession  and  sale  if  the  parties  are  capable  of  contracting, 
and  no  other  rights  intervene.  Cases  are  not  rare  in  which 
tenants  of  lands  have  been  compelled  to  perform  their  stipu- 
lations to  leave  certain  live-stock,  or  other  property,  on  the 
estate  at  the  end  of  their  leases.  And  trusts  in  personal 
property  are  of  every-day  occurrence  in  which  the  specific 
property  is  constantly  changing,  while  the  fund  remains  sub- 
ject to  the  duties  and  burdens  of  the  trust  Partnership 
operations  are  notable  instances  of  this  kind. 

"  In  the  present  case,  the  parties  have  seen  fit  to  stipulate 
expressly  that  the  body  of  the  fund  may  be  changed  with- 
out losing  its  identity,  and  that  the  mortgagee  may  deal  with 
it  as  if  unchanged ;  the  various  purchasers  have  made  their 
purchases  subject  to  this  arrangement,  and  are  estopped 
from  denying  it.  The  mortgagees,  in  taking  the  property, 
did  only  what  the  mortgageor  agreed  they  might  do,  and 
what  the  several  purchasers  also  understood  they  were 
authorized  to  do.  A  purchase  of  property  subject  to  such 
a  power  would  certainly  be  regarded  in  equity  as  liable  to 
be  subjected  to  a  disposition  in  furtherance  of  the  trust. 
Every  one  taking  it  on  those  terms,  becomes  in  equity  a 

*  27  Mich.  529. 
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trustee  of  the  fund.  And  where  the  contract  itself  points 
out  the  way  for  the  enforcement  of  rights  by  act  of  the  party, 
and  he  has  only  done  what  it  was  agreed  he  might  do,  it 
would  be  unjust  and  absurd  to  hold  him  responsible  as  a 
wrong-doer  as  against  those  who  were  bound  by  the  terms 
of  their  own  holdings  to  allow  him  to  do  it." 

Another  form  of  ratification  is  by  an  indorsement  upon  the 
original  mortgage,  extending  its  operation  over  subsequently 
•acquired  property.  Thus,  a  mortgage  being  made  in  Jan- 
uary of  all  the  stock  of  goods  in  a  store  then  occupied  by 
the  mortgageor,  and  "also  any  and  all  additions  that  may 
from  time  to  time  be  made  to  said  stock "  by  the  mort- 
gageor, in  the  following  May,  the  stock,  with  the  additions  to 
it  then  remaining  unsold,  was  removed  to  another  store  by 
the  mortgageor,  who  then  indorsed  upon  the  mortgage  a 
writing,  which  was  duly  recorded,  agreeing  that  the  "  mort- 
gage, with  this  indorsement  thereon,  shall  cover  the  portion 
of  said  stock  removed,  the  same  as  though  it  had  remained 
in  the  former  store;  and  that  it  shall  hold  and  cover  any 
and  all  additions  that  have  been  or  may  be  made  to  the 
same,  as  though  the  stock  had  remained  and  been  put  into 
the  former  store."  In  a  suit  by  the  mortgagee  against  an 
officer  for  attaching  the  goods  as  the  property  of  the  mort- 
gageor, it  was  held  the  mortgage,  with  the  indorsement  upon 
it,  gave  the  plaintiff  title  to  the  stock  as  it  existed  in  the 
second  store  at  the  time  of  the  indorsement.' 

III.  In  Equity.  —  In  the  preceding  sections  it  has  been 
shown  that  a  mortgage  of  future  property  is  void,  at  law,  as 
against  others  acquiring  an  interest  in  it,  except  in  case  the 
mortgagee  takes  possession  of  such  property  before  any  ad- 
verse interests  have  been  acquired.  A  different  rule,  however, 
prevails  in  equity.  There,  while  such  mortgage  itself  does  not 
pass  the  title  to  such  property,  it  creates  in  the  mortgagee  an 
equitable  interest  in  it,  which  will  prevail  against  judgment- 
creditors  and  others,  although  the  mortgagee  has  not  taken 

*  Brown  v.  Thompson,  59  Me.  372. 
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possession  of  the  property,  and  the  mortgageor  has  done 
no  new  act  to  confirm  the  mortgage.  The  ground  of  the 
doctrine  is,  that  the  mortgage,  though  inoperative  as  a 
conveyance,  is  operative  as  an  executory  agreement,  which 
attaches  to  the  property  when  acquired,  and  in  equity  trans- 
fers the  beneficial  interest  to  the  mortgagee,  the  mortgageor 
being  held  as  trustee  for  him,  in  accordance  with  the  familiar 
maxim  that  equity  considers  that  done  which  ought  to  be 
done.* 

The  well-known  leading  case  of  Holroyd  v.  Marshall,^  which 
has  settled  the  policy  of  the  law  upon  this  subject  in  England, 
arose  upon  a  mortgage  of  certain  machinery  and  implements 
described  in  a  schedule,  and  all  other  machinery  and  imple- 
ments which  should,  during  the  continuance  of  the  security, 
be  fixed  or  placed  on  the  premises  in  addition  to  or  sub- 
stitution-for  that  specified  in  the  schedule.  Upon  a  bill  in 
equity  by  the  mortgagee  against  a  judgment-creditor  of  the 
mortgageor,  who  had  levied  an  execution  upon  the  after- 
acquired  property.  Lord  Chancellor  Campbell  held  that  the 
latter  had  the  better  title  to  it,  because  the  mortgagee  had 
acquired  by  the  mortgage  only  an  equity  in  such  property, 
which  must  give  way  to  the  legal  right  of  a  creditor,  unless 
such  equity  has  been  perfected  by  possession  before  the  levy 
of  the  execution.3     In  the  House  of  Lords,  this  decision,  after 

'  Williams  v,  Briggs,  1 1  R.  I.  476,  per  Durfee,  C.  J. 

*  10  H.  L.  Cas.  191  (1862).  The  doctrine  here  established  had  been  partly 
stated  in  the  earlier  case  of  Langton  z/.  Horton,  i  Hare,  549  (1842),  where  a 
mortgage  was  held  to  pass  title  to  future  property  as  between  the  parties,  but 
as  against  the  mortgageor's  creditors  it  was  regarded  as  necessary  that  the 
equitable  title  should  be  perfected  by  the  mortgagee's  taking  possession. 

By  the  civil  law,  a  mortgage  may  cover  the  future  property  of  the  mort- 
gageor.    Domat's  Civil  Law,  bk.  3,  pt.  I,  sect.  I,  arts.  5,  7. 

3  2  De  G.  F.  &  J.  596,  603.  In  delivering  judgment,  the  lord  chancellor 
said:  **  My  judgment  rests  upon  Lord  Bacon's  maxim.  [See  ante^  sect.  II.] 
Before  any  subsequent  act  is  done,  the  assignment  gives  an  equitable  interest 
as  between  assignee  and  assignor,  but  a  legal  interest  subsequently  bona  fide 
acquired  before  possession  taken  by  the  equitable  assignee,  shall  prevail.  I 
must  further  observe  that,  although  the  term  'equitable  assignee  *  is  here  used, 
he  cannot  be  considered  the  assignee  in  equity  of  particular,  specific  goods,  so 
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two  arguments,  was  reversed.  Lord  Westbury,  then  lord 
chancellor,  delivered  an  opinion  which  not  only  convinced  his 
colleague,  Lord  Wensleydale,  who  had  upon  the  first  argu* 
ment  come  to  a  different  conclusion,'  but  has  ever  since  been 
regarded  as  conclusive  in  its  reasoning  and  as  settling  the  law. 
"The  question  may  be  easily  decided,"  he  said,  "  by  the  appli- 
cation of  a  few  elementary  principles  long  settled  in  courts  of 
equity.  In  equity  it  is  not  necessary,  for  the  alienation  of 
property,  that  there  should  be  a  formal  deed  of  conveyance. 
A  contract  for  valuable  consideration,  by  which  it  is  agreed 
to  make  a  present  transfer  of  property,  passes  at  once  the 
beneficial  interest,  provided  the  cqntract  is  one  of  which  a 
court  of  equity  will  decree  specific  performance.     In  the 

as  to  make  the  assignor  the  bailee  of  those  goods,  or  holder  of  them  as  trustee 
for  the  supposed  assignee.  A  bill  of  sale  in  this  form,  as  far  as  non-existing 
goods  are  concerned,  is  only  executory,  and  only  gives  the  supposed  assignee 
an  equitable  right  to  have  the  after-acquired  goods  assigned  to  him. 

"  If  the  rights  of  the  equitable  assignee  who  has  not  taken  possession  were 
such  as  Mr.  Malins  contends  for,  it  does  seem  strange  that,  till  now,  we  have 
no  instance  of  an  equitable  assignee  filing  a  bill  to  restrain  the  sheriff  from 
selling  under  a  fieri  facias  ;  and  we  have,  as  yet,  no  instance  of  an  equitable 
assignee  bringing  an  action  for  money  had  and  received,  to  recover  from  the 
execution-creditor  the  proceeds  of  the  execution  which  he  has  received  from 
the  sheriff." 

Lord  Chelmsford,  referring,  in  the  House  of  Lords,  to  this  part  of  the  chan- 
cellor's decision,  said :  "The  judgment  of  Lord  Campbell,  resting,  as  he  states, 
upon  Lord  Bacon's  maxim,  determines  that  some  subsequent  act  is  necessary 
to  enable  'the  equitable  interest  to  prevail  against  a  legal  interest  subsequently 
bona  fide  acquired.'  It  is  agreed  that  this  maxim  relates  only  to  the  acquisi- 
tion of  a  legal  title  to  future  property.  It  can  be  extended  to  equitable  rights 
and  interests  (if  at  all)  merely  by  analogy;  but  in  thus  proposing  to  enlarge 
the  sphere  of  the  rule,  it  appears  to  me  that  sufficient  attention  has  not  been 
paid  to  the  different  effect  and  operation  of  agreements  relating  to  future  prop- 
erty, at  law  and  in  equity.  At  law,  property  now  existing,  but  to  be  acquired 
at  a  future  time,  is  not  assignable ;  in  equity,  it  is  so.  At  law  (as  we  have 
seen),  although  a  power  is  given  in  the  deed  of  assignment  to  take  possession 
of  after-acquired  property,  no  interest  is  transferred,  even  as  between  the 
parties  themselves,  unless  possession  is  actually  taken ;  in  equity,  it  is  not 
disputed  that  the  moment  the  property  comes  into  existence,  the  agreement 
operates  upon  it." 

'  And  who.  as  Baron  Parke,  had  in  Mogg  v.  Baker,  3  Mee.  &  W.  198, 
said  (a  dictum)  that  no  equitable  title  to  after-acquired  property  passed  with- 
out a  new  intervening  act 
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language  of  Lord  Hardwicke,  the  vendor  becomes  a  trustee 
for  the  vendee ;  subject,  of  course,  to  the  contract  being  one 
to  be  specifically  perfornied.  And  this  is  true  not  only  of 
contracts  relating  to  real  estate,  but  also  of  contracts  relat- 
ing to  personal  property,  provided  that  the  latter  are  such  as 
a  court  of  equity  would  direct  to  be  specifically  performed. 
"  But  it  is  alleged  that  this  is  not  the  effect  of  the  contract, 
because  it  relates  to  machinery  not  existing  at  the  time,  but 
to  be  acquired  and  fixed  and  placed  in  the  mill  at  a  future 
time.  It  is  quite  true  that  a  deed  which  professes  to  convey 
property  which  is  not  in  existence  at  the  time  of  a  convey- 
ance is  void  at  law,  simply  because  there  is  nothing  to  con- 
vey. So,  in  equity,  a  contract  which  engages  to  transfer 
property  not  in  existence  cannot  operate  as  an  immediate 
alienation,  merely  because  there  is  nothing  to  transfer.  But 
if  a  vendor  or  mortgageor  agrees  to  sell  or  mortgage  prop- 
erty, real  or  personal,  of  which  he  is  not  possessed  at  the 
time,  and  he  receives  the  consideration  for  the  contract,  and 
afterwards  becomes  possessed  of  property  answering  the 
description  in  the  contract,  there  is  no  doubt  that  a  court 
of  equity  would  compel  him  to  perform  the  contract,  and 
that  the  contract  would,  in  equity,  transfer  the  beneficial 
interest  to  the  mortgagee  or  purchaser  immediately  on  the 
property  being  acquired.  This,  of  course,  assumes  that  the 
supposed  contract  is  one  of  that  class  of  which  a  court  of 
equity  would  decree  the  specific  performance.  If  it  be 
so,  then,  immediately  upon  the  acquisition  of  the  property 
described,  the  vendor  or  mortgageor  would  hold  it  in  trust 
for  the  purchaser  or  mortgagee,  according  to  the  terms  of 
the  contract ;  for  if  a  contract  be  in  other  respects  good 
and  fit  to  be  performed,  and  the  consideration  has  been 
received,  incapacity  to  perform  it  at  the  time  of  its  execu- 
tion will  be  no  answer  when  the  means  of  doing  so  are 
afterwards  obtained.  Apply  these  familiar  principles  to  the 
present  case :  it  follows  that  immediately  on  the  new  ma- 
chinery and  effects  being  fixed  or  placed  in  the  mill,  they 
became  subject  to  the  operation  of  the  contract,  and  passed 
in  equity  to  the  mortgagees,  to  whom  the  mortgageor  was 
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bound  to  make  a  legal  conveyance,  and  for  whom  he,  in 
the  meantime,  was  a  trustee  of  the  property  in  question. 

"There  is  another  criterion  to  prove  that  the  mortgagee 
acquired  an  estate  or  interest  in  the  added  machinery  as 
soon  as  it  was  brought  into  the  mill.  If  afterwards  the  mort^ 
gagebrhad  attempted  to  remove  any  part  of  such  machinery, 
except  for  the  purpose  of  substitution,  the  mortgagee  would 
have  been  entitled  to  an  injunction  to  restrain  such  removal, 
and  that  because  of  his  estate  in  the  specifk:  property." 

An  assignment  of  existing  property  by  way  of  mortgage, 
with  authority  to  the  mortgagee  to  enter  and  seize  after  acquired 
chattels,  is  not  an  equitable  mortgage  of  such  after-acquired 
chattels,  nor  does  it  create  in  tlie  mortgagee  any  present 
equitable  interest  in  them.*  Lord  Westbury,  lord  chancellor, 
said:  "  If  there  had  been,  either  upon  the  face  of  the  deed 
expressly,  or  there  could  have  been  collected  from  the  pro- 
visions of  the  deed  by  necessary  implication,  a  contract  or 
agreement  between  the  parties  that  the  mortgagee  should 
have  a  security  attaching  immediately  upon  the  future  chat- 
tels to  be  brought  on  the  premises,  the  mortgagee  would 
have  had  a  present  interest  in  all  those  materials,  whether 
manufactured  or  raw,  which  after  the  date  of  the  security 
might  have  been  brought  on  the  brick-field.  *  *  *  j 
think  there  was  no  contract  that  immediately  on  the  execu- 
tion of  the  security  the  mortgagee  should  have  such  right, 
title,  and  interest  with  respect  to  such  future  property.  Had 
there  been  in  fact  such  a  contract,  it  would  have  been  an 
assignment,  and  would  have  fallen  within  the  principles 
explained  by  the  House  of  Lords  in  Holroyd  i\  Marshall." ' 

Even  under  a  mortgage  which  does  not  in  terms  provide 
for  a  lien  upon  future  acquisitions,  but  simply  binds  a  stock 
of  goods  on  hand,  a  strong  equity  is  raised  in  favor  of  the 
mortgagee   as  against   the  future  additions  or  substituted 

*  Reeve  v,  Whitmorc,  4  De  G.  J.  &  S.  i.  This  was  a  mortgage  of  the 
stock  and  appurtenances  of  a  brick-field.  And  see  Belding  v.  Read,  3  Hurl. 
&Colt  955;  34  L.  J.  (Exch.)  2if ;  Holmes  v.  Hall,  8  Mich.  66;  Dalton  v, 
Landabn,  27  Mich.  529k. 

*  10  H.  L.  Cas.  i^i 

VOL.  VI.  NO.  2.  17 
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goods,  the  result  of  the  same  business ;  and  although  that 
equity  would  not  prevail  against  an  attachment  or  levy  made 
while  it  was  no  more  than  a  general  equity,  yet  where, 
by  valid  and  formal  agreement  or  otherwise,  such  equity 
becomes  actually  attached  to  the  goods  before  any  other 
lien  intervenes,  then  it  would  prevail/ 

Judge  Story  had  announced  the  same  doctrine  in  his  leading 
American  case  of  Mitchell  y.  Winslow,*  fifteen  years  prior  to 

'  Per  Campbell,  J.,  in  The  People  v.  Bristol,  35  Mich.  28. 

'  2  Story,  630,  644.  Mortgages  of  future  property  good  in  equity  :  Beall 
V,  White,  94  U.  S.  382;  Butt  v,  Ellett,  19  Wall.  544;  s,  c,  i  Woods,  214; 
Pennock  v,  Coe,  23  How.  117;  Brett  v.  Carter,  2  Low.  458;  Robinson  v. 
Mauldin,  11  Ala.  977;  Floyd  i/.  Morrow,  26  Ala.  353;  Gregg  v.  Sanford, 
24  III.  17;  Sillers  v,  Lester,  48  Miss.  513;  Cook  v,  Corlhell,  11  R.  L  482; 
Williams  v.  Winsor,  12  R.  L  *<The  doctrine  is  too  well  settled  to  be  now 
cjuestioned,"  per  Woods,  J.,  in  Ellett  v.  Butt,  i  Woods,  214.  In  Beall  v.  White, 
jupra,  Mr.  Justice  Clifford  said  that  in  certain  cases  couris  of  equity  «*will 
permit  the  grant  or  conveyance  to  take  effect  upon  the  property  when  it  is 
brought  into  existence  and  belongs  to  the  grantor,  in  fulfilment  of  an  express 
agreement,  if  founded  on  a  good  consideration,  and  it  appears  that  no  rule 
of  law  is  infringed  and  the  rights  of  third  persons  are  not  prejudiced.**  He 
adds:  "Were  it  necessary  to  reconcile  the  decisions  upon  this  subject,  the 
effort  would  be  involved  in  difHculty.**  And  see  Pennock  v.  Coe,  23  How. 
117.  In  Wisconsin,  also,  it  is  held  that  a  chattel  mortgage  of  after-acquired 
property  creates  no  lien,  legal  or  equitable,  by  force  of  the  mortgage.  Hunter 
V,  Bos  worth,  43  Wis.  583;  Chynoweth  v,  Tenney,  10  Wis.  397.  In  Massa- 
chusetts it  was  held,  in  Moody  v.  Wright,  13  Mete.  17,  30,  that  a  mortgage  is 
ineffectual,  even  in  equity,  to  charge  after-acquired  property,  without  some 
further  act  by  the  parties  after  the  property  comes  into  existence.  *'Such 
acl,'*  say  the  court,  "we  deem  to  have  been  necessary  to  perfect  the  title  of 
the  petitioner,  whether  his  rights  of  property  in  such  after-acquired  articles  are 
sought  to  be  enforced  in  equity  or  at  law.  We  are  fully  aware  that  a  different 
view  of  this  question  was  taken  by  Mr.  Justice  Story  in  the  case  of  Mitchell  v, 
Winslow,  2  Story,  630,  and  that  the  result  to  which  he  came  differs  from  ours 
as  to  the  effect  to  be  given  to  such  mortgages  in  a  court  of  equity."  And  see 
Barnard  v,  Eaton,  2  Cush.  294.  In  the  recent  case  of  Brett  v.  Carter,  2  Low. 
458,  in  the  District  Court  of  the  United  States  for  Massachusetts,  Judge 
i^owell.  remarking  upon  the  decision  in  Moody  v,  Wright,  said:  "Consid- 
ering the  decision  by  Judge  Story  in  this  circuit,  and  the  reasons  given  by  the 
•court  uf  Massachusetts  for  not  following  it,  and  the  entire  consistency  of  all 
^he  recent  decisions  with  Judge  Story's  views,  and  the  disappearance  of  Baron 
Parke's  dictum,  I  am  not  prepared  to  say  that  if  the  Supreme  Judicial  Court 
were  now  asked  to  review  their  decision  in  Moody  v.  Wright,  it  is  at  all  cer- 
tain they  would  not  reverse  it;  and  under  the  circumstances  I  do  not  feel 
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the  decision  of  Holroyd  v.  Marshall.     In  that  case^  a.  mort- 
gage  on  all   the  tools   and  machinery  in  a  cutler's  shop» 
together  with  all  that  might  be  manufactured  or  purchased 
within  four  years,  was  held  to  be  a  good  equitable  lien,  and 
protected  as  such  under  the  Bankrupt  Act.     "  It  seems  to 
me/'  said   the   eminent  judge,  "  a   clear   result   of   all  the 
authorities,  that  whenever  the   parties,  by   their   contract, 
intend  to  create  a  positive  lien  or  charge,  either  upon  real  or 
upon  personal  property,  whether  then  owned  by  the  assignor 
or  contractor  or  not,  or,  if  personal  property,  whether  it  is 
then  in  esse  or  not,  it  attaches  in  equity  as  a  lien  or  charge 
upon  the  particular  property,  as  soon  as  the  assignor  or  con- 
tractor acquires  a  title   thereto,  against   the  latter  and  all 
persons  asserting  a  claim  thereto  under  him,  either  volun- 
tarily, or  with  notice,  or  in  bankruptcy."     In  New  Jersey 
this  doctrine  was  applied,  in  the  same  year  of  the  decision  of 
Holroyd  v.  Marshall  in  the  House  of  Lords,  to  a  mortgage, 
by  the  lessee  of  a  hotel,  of  after-acquired  furniture.'     This 
property  having  been  seized   upon  execution  by  a  creditor 
of  the  mortgageor,  —  who  was  about  to  sell  it  to  satisfy  the 
execution,  —  upon  a  bill  in  equity  by  the  mortgagee,  who 
had  not  taken  possession  of  the  property  under  his  mort- 
gage, the  sale  was  restrained  by  injunction,  the  chancellor 
adopting  the  principles  announced  by  Judge  Story  in  Mitchell 
V.  Winslow.     In  New  York  this  doctrine  is  fully  adopted. 
In  a  late  case  it  was  applied  to  a  clause  in  a  lease  of  a  farm 
giving  the  lessor  "a  lien,  as  security  for  the  payment  of 
the  rent  aforesaid,  on  all  goods,  implements,  stock,  fixtures, 
tools,  and  other  personal  property  which  may  be  put  on  said 
premises,  such  lien  to  be  enforced,  on  the  non-payment  of 
the  rent  aforesaid,  by  the  taking  and  sale  of  such  property 
in  the  same  manner  as  in  cases  of  chattel  mortgages."     The 

boand  to  hold  that  that  case  furnishes  a  settled  rule  of  property  which  1  must 
follow.  So  far  from  that,  I  believe  that  the  law  of  Massachusetts  in  equity  is 
that  a  mortgage  of  after-acquired  chattels  is  valid." 

*  Smithurst  v,  Edmunds,  14  N.  J.  Eq.  408  {1862).  And  see  Gevers  v. 
Wright,  18  N.  J.  Eq.  jjo;  Williamson  v.  New  Jersey  Southern  R.  Co.,  29 
:N.J.  Eq.  311. 
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mortgagee  having  taken  possession  of  certain  crops  raised 
upon  the  farm,  in  an  action  of  trover  by  the  lessee  to  recover 
them,  it  was  held  that  the  mortgagee  in  equity  (he  'having 
the  right,  under  the  Code,*  to  urge  an  equitable  defence) 
acquired  the  beneficial  interest  and  title  to  the  property 
immediately  upon  its  coming  into  existence,  or  upon  the 
mortgageor's  acquiring  the  property.* 

All  kinds  of  future  chattels  and  chattel  interests  may, 
in  equity^  be  mortgaged.  There  may  be  a  good  equitable 
mortgage  of  the  earnings  of  a  vessel  for  a  voyage  not  yet 
undertaken ;  3  and  it  is  not  necessary  to  specify  any  partic- 
ular voyage,  but  only  to  include,  in  general,  the  freight  to  be 
earned/  So,  also,  the  future  cargo  of  a  ship  may  be  mort- 
gaged. Thus,  a  mortgage  of  a  whale-ship,  her  tackle  and 
appurtenances,  "  and  all  the  oil  and  head-matter,  and  other 
cargo  which  might  be  caught  and  brought  home  in  the  ship, 
on  and  from  her  then  present  voyage,"  was  sustained  against 
a  judgment-creditor  of  the  mortgageor.  "  It  is  impossible 
to  doubt,"  said  Wigram,  V.  C.,5  "  for  some  purposes  at  least, 
that,  by  contract,  an  interest  in  a  thing  not  in  existence 
at  the  time  of  the  contract  may,  in  equity,  become  the 
property  of  a   purchaser   for  value."      A  mortgage   by  a 

*  Code  N.  Y..  sect  150. 

»  McCaffrey  v,  Woodin,  65  N.  Y.  459  (overruling s,  c,  62  Barb.  459).  D wight, 
C,  after  referring  to  the  principle  established  in  Holroyd  v,  Marshall  and 
Mitchell  w.  Winslow,  etc.,  said ;  "There  appears  to  be  no  well-considered  deci- 
sion in  the  equity  reports  to  the  contrary.  There  are  several  dicta  by  judges 
sitting  in  courts  of  law  in  opposition  to  those  views,  but  they  find  no  support  in 
the  equity  tribunals.'*  As  in  Otis  v.  Sill,  8  Barb.  102.  See  Crcssey  v.  Sabre, 
17  Hun,  120,  which  was  a  case  at  law,  inasmuch  as  the  action  was  originally 
brought  in  a  justice's  court,  which  has  no  equitable  jurisdiction,  **no  equities 
of  the  parties  can  therefore  b«  regarded  or  protected."  Levy  v.  Welsh,  2 
Edw.  Ch.  438  (1835),  was  a  case  in  equity  of  a  mortgage  of  present  and 
future  stock  in  trade,  which  was  held  good  for  such  of  the  stock  as  was  on 
hand  at  the  time  of  the  mortgage,  and  such  as  was  afterwards  purchased 
and  paid  for  out  of  the  proceeds  of  that  stock,  and  no  further. 

3  Curtis  V.  Auber,  i  Jac.  &  W.  506 ;  Langton  v,  Horton,  i  Hare,  549 ;  In 
re  Ship  Ware,  8  Price,  269. 

4  Douglas  V,  Russell,  4  Sim.  524;  i  Myl.  &  K.  488;  Leslie  t/.  Guthrie,  1 
Bing.  N.  C.  697,  708;   Lindsay  v.  Gibbs,  22  Beav.  522. 

5  Langton  v,  Horton,  supra. 
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lessee  of  a  plantation,  of  all  the  mules  then  upon  the  prem- 
ises, or  that  might  be  put  upon  them  during  the  year,  wa3 
held'  to  cover  mules  afterwards  purchased  and  put  upon 
the  plantation  within  the  year,  in  preference  to  another 
mortgage  of  them  made  after  the  mortgageor  had  purchased 
the  animals.  A  lease  of  a  large  hotel  affords  a  sufficient 
basis  for  a  reservation  of  a  lien  by  the  lessor,  in  the  nature 
of  a  mortgage  upon  the  furniture  afterwards  to  be  put  into 
the  building.  A  hotel  must  necessarily  be  furnished,  in 
order  to  adapt  it  to  the  uses  for  which  it  was  intended.  The 
furniture  may  be  regarded  as  an  incident  to  the  hotel,  in  the 
same  way  that  rolling-stock  is  regarded  as  an  incident  to  a 
railroad.'  A  mortgage  may  be  made  of  an  unplanted  crop, 
and  the  lien  attaches,  in  equity,  as  soon  as  the  crop  is  gath- 
ered, and  may  be  enforced  against  purchasers  with  record- 
notice.3  A  statute  of  Mississippi,^  providing  that  it  should 
be  lawful  to  mortgage  any  crop  of  cotton  to  be  produced 
within  fifteen  months  from  the  date  of  such  mortgage,  was 
merely  declaratory  of  what  the  law  was  before  its  passage, 
with  a  limitation  that  the  crop  must  be  produced  within  a 
given  time.  A  mortgage  made  before  such  statute,  of  a 
crop  to  be  produced  in  the  future,  was  valid  in  that  State.s 

Of  course,  it  is  essential  that  the  after-acquired  chattels 
intended  to  be  covered  by  the  mortgage  should  be  definitely 
pointed  out,  so  that  they  may  be  distinguished  from  other 
chattels  of  the  same  kind ;  but  it  is  sufficient  that  the  ship» 
mill,  or  place  itito  which  they  are  to  be  brought,  or  the  farm 
or  land  upon  which  the  future  crops  are  to  be  raised,  is 
described.** 

Mortgages  of  railroad  companies  very  generally  in  terms 

'  Sillers  v.  Lester,  48  Miss.  513. 

'  Wright  V.  Bircher,  5  Mo.  App.  322. 

3  Butt  V.  Ellelt,  19  Wall.  544;  Apperson  v.  Moore,  30  Ark.  56;  Jarratt  v, 
McDaniel,  32  Ark.  598 ;  Booker  v,  Jones,  55  Ala.  266,  per  Brickell,  C.  J. ; 
White  V,  Thomas,  52  Miss.  49. 

4  Of  February  18,  1 867. 

5  Ellctt  V.  Butt,  1  Woods,  214  (affirmed  19  Wall.  344)  ;  White  v,  Thomas, 
52  Miss.  49.     And  see  Betts  v.  Ratliff,  50  Miss.  561. 

*  Brett  V.  Carter,  2  Low.  458,  461,  per  Lowell,  J. 


Digitized  by 


Google 


262  MORTGAGES    OF   FUTURE   PERSONAL    PROPERTY. 

cover  personal  property  which  they  may  thereafter  own 
and  use  in  connection  with  their  roads.  But  such  mort- 
gages, in  equity,  create  a  valid  lien  upon  such  after-acquired 
property,  although  at  law  they  do  not  operate  at  all  upon 
property  not  then  in  existence.'  While  the  decisions  are 
nearly  uniform  that  mortgages  of  the  road-bed  of  a  railroad^ 
the  rolling-stock,  and  other  articles  essential  to  the  exercise 
of  the  franchise  of  a  railroad  company,  will  be  enforced  in 
equity,  although  made  to  cover  future  additions  and  incomes 
to  be  earned,  the  decisions  are  not  quite  uniform  in  the 
reasons  assigned  for  them.  In  general,  it  may  be  said  that 
such  mortgages  are  sustained  upon  the  ground  that  in  equity 
they  transfer  the  beneficial  interest  in  the  after-acquired 
property,  and  attach  to  it  immediately  on  its  being  acquired, 
coming  within  the  class  of  contracts  of  which  a  court  of 
equity  will  decree  a  specific  performance.  The  further 
reason  applies,  that  the  public  interest  is  involved  in  the 
enforcement  of  such  mortgages,  and  there  is,  therefore, 
an  additional  equity  beyond  that  applicable  to  an  ordinary 
mortgage  of  after-acquired  property. 

Leonard  A.  Jones. 

Boston,  Mass. 

'  Henshaw  v.  Bank  of  Bellows  Falls,  lo  Gray,  568.  Cases  of  railroad 
mortgages  covering  future  property  are  not  cited  here,  because  the  subject  is 
fully  examined  in  Jopes  on  Railroad  Securities,  sects.  121-145.  And  see  4 
South.  Law.  Rev.  198. 
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Wisconsin  Reports.  Reports  of  Cases  argued  and  determined  in  the  Supreme 
Court  of  Wisconsin.  By  O.  H.  Conover.  Vol.  46.  Chicago  :  Callaghan 
&  Co.     1879. 

The  volumes  of  the  Supreme  Court  Reports  of  Wisconsin  are 
always  welcome.  There  are  few  reports  in  which  the  cases  seem  to 
be  more  carefully  considered  and  which  will  better  repay  a  perusal. 
As  heretofore  indicated  by  us,  — a  fact  which  cannot  be  too  strongly 
impressed  upon  the  country,  —  the  politicians  in  this  State  have 
never  been  permitted  to  control  the  personnel  of  the  court.  They 
have  sometimes  tried  to  do  so,  but  the  bar  have  resisted ,  and  the 
people  have  stood  by  the  bar.  The  present  chief  justice  is  a 
Democrat  in  a  Republican  State,  and  the  first  chief  justice  elected 
by  the  people  was  a  Whig  in  a  Democratic  State.  In  Missouri, 
before  the  war,  there  was  something  of  the  same  liberality.  It  is 
rare  now  to  find  it  anywhere. 

In  this  volume  the  mechanical  execution  and  the  paper  are  both 
excellent,  and  in  the  table  of  cases  there  is  a  peculiarity  which 
should  be  noted  for  the  benefit  of  other  reporters.  In  many  of  the 
cases,  the  points  in  regard  to  which  the  decision  is  made  follow 
the  title,  and  the  same  points  are  given  in  the  reports  respectively, 
before  the  syllabus.  This  is  often  a  great  convenience ;  and  another 
convenience  would  be  to  give  in  the  syllabus  the  precise  page  in 
the  opinion  in  which  the  point  is  considered. 

There  are  many  cases  in  which  points  are  made  of  general  interest 
of  which  only  a  very  few  can  be  noted.  In  the  first  case,  Appelton 
Iron  Company  v,  British-American  Assurance  Company,  we  are 
pleased  to  see  the  opinion  of  Chief  Justice  Ryan  open  with  the 
following  pointed  comment :  — 

"  If  the  crafty  conditions  with  which  fire-insurance  companies 
fence  in  the  rights  of  the  assured,  and  the  subtle  arguments  which 
their  counsel  found  upon  them,  were  always  to  prevail,  these  cor- 
porations would  be  reduced  almost  to  the  single  function  of  receiv- 
ing premiums  for  little  or  no  risk. 
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**  Forfeitures  are  not  encouraged  in  the  law.  When  forfeitures 
of  insurance  policies  rest  on  substantial  grounds,  going  to  the  risk, 
this  court  will  uphold  them.'  But  when  forfeitures  are  alleged  on 
purely  technical  grounds,  not  going  to  the  risk,  the  rule  is  uni- 
versal that  the  contract  of  insurance  is  to  be  upheld,  if  it  can  be 
without  violation  of  any  principle  of  law." 

The  first  paragraph  above  may  be  a  little  extra-judicial,  but  the 
comment  is  not  uncalled-for.  The  various  defences  had  before 
been  well  considered  in  an  opinion  by  Justice  Cole,  and  that 
given  by  Chief  Justice  Ryan  was  upon  motion  for  rehearing. 
Ryan  v.  The  Springfield  Fire  and  Marine  Insurance  Company,  in 
a  subsequent  part  of  the  volume,  shows  that  the  court  will  not  coun- 
tenance deception  on  the  part  of  those  who  apply  for  insurance. 

Dodge  V.  Williams  is  an  elaborate  case,  involving  almost  the 
whole  doctrine  of  charitable  bequests  and  devises.  Full  effect  is 
given  to  the  will,  and  all  the  points  are  decided  in  favor  of  the 
charity,  which  was  to  provide  for  the  higher  education  of  young 
women.  One  of  them  was  that  the  bequest  would  not  lapse  for 
want  of  a  corporation  in  esse  which  was  to  become  the  trustee, 
but  the  trustees  ad  interim  would  remain  clothed  with  the  trust ; 
and  this  doctrine  was  afterwards  affirmed,  upon  somewhat  differing 
facts,  in  Gould  v.  The  Taylor  Orphan  Asylum. 

School  Districts  v,  Edwards  is  referred  to,  not  for  the  impor- 
tance of  any  principle  involved,  but  to  illustrate  how  blind  may 
be  an  able  lawyer  and  judge,  in  view  of  an  innovation  that  en- 
counters his  prejudice.  Chief  Justice  Ryan  is  known  to  have  been 
opposed  to  the  introduction  into  Wisconsin  of  the  system  of  code 
pleadings;  and  in  an  address,  some  years  since,  upon  the  opening 
of  the  Madison  Law  School,  spoke  very  strongly  upon  the  subject. 
In  this  case,  the  school-districts  of  a  township  were  entitled  to  a 
certain  fund  in  the  hands  of  the  defendant,  in  proportion  to  the 
number  of  children  of  school  age  living  in  the  several  districts. 
They  unite  in  the  action,  and  their  right  to  do  so  is  sustained  in  a 
brief  but  clear  opinion  by  Justice  Lyon,  who  adds  that  the  court 
may  "direct  the  money  to  be  paid  into  court,  and,  by  inference 
or  otherwise,  ascertain  the  due  proportion  of  each  district,  and 
distribute  the  money  accordingly."  To  this  Chief  Justice  Ryan 
dissents,  and  in  three  short  paragraphs  makes  a  blunder  in  every 

*  Fuller  V.  Insurance  Co.,  36  Wis.  549. 
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paragraph.  He  first  says  the  rights  of  the  districts  are  several  and 
not  joint,  and  a  demurrer  would  lie  for  misjoinder ;  second,  one 
of  the  school-districts,  refusing  to  join  as  plaintiff,  was  made  a 
defendant  under  the  statute,  and  he  says,  as  there  was  no  cause 
of  action  against  it,  he  cannot  understand  why  it  was  made  de- 
fendant ;  and,  third,  the  court  can  do  nothing  more  than  render 
a  judgment  for  the  aggregate  claims  for  the  plaintiff  school-dis- 
tricts. "The  action  is  at  law,  not  in  equity."  It  is  no  wonder 
that  the  chief  justice  dislikes  the  code,  when  he  shows  such  a 
''moral  inability"  to  understand  it.  How  could  either  one  of 
these  school-districts  have  brought  a  several  action  without  making 
the  other  districts  parties,  before  the  specific  amount  was  ascer- 
tained to  which  it  was  entitled  ?  All  together  they  were  entitled 
to  a  certain  fund,  and  after  its  recovery  its  proceeds  are  to  be 
apportioned  among  them.  The  statute  provides  that  those  who 
are  interested  in  the  subject  of  the  action  and  the  relief  may  unite, 
and  that  those  who  are  united  in  interest  must  unite.  Secondly, 
one  of  the  districts  was  made  defendant  because  the  statute  ex- 
pressly requires  it  when  it  is  united  in  interest  and  refuses  to  join 
as  plaintiff,  and  because,  also,  it  was  interested  in  the  accounting. 
Thirdly,  the  statute  also  gives  the  court  the  right  to  adjust  the 
rights  of  the  parties  as  between  themselves,  and  therefore  the  fund 
may  be  apportioned  among  those  entitled  to  it.  But  the  learned 
judge  says,  "The  action  is  at  law,  not  in  equity;  "  and  this  is 
the  foundation  of  his  blunders.  It  is  neither  an  action  at  law  nor 
a  suit  in  equity,  and  it  is  both  one  and  the  other,  —  that  is,  there 
is  no  such  thing  as  an  action  at  law,  as  distinguished  from  a  suit 
in  equity.  There  is  now  but  one  form  of  action,  and  the  court 
will  give  the  plaintiff  any  relief  he  shows  himself  entitled  to, 
whether  it  were  formerly  called  legal  or  equitable.  Justice  Ryan 
is  not  the  first  good  lawyer  who  has  found  it  impossible  to  appre- 
ciate this  fundamental  principle  of  the  code,  —  its  very  simplicity 
makes  them  overlook  it. 

In  Eldridge  v,  Putnam  (p.  205),  the  correct  rule  as  to  parties  is 
given  by  Justice  Cole,  where  two  or  more'  are  interested  in  the 
recovery  of  a  trust-fund,  to  wit :  if  each  beneficiary  is  entitled  to  an 
aliquot  part  of  a  definite  and  ascertained  fund,  one  may  sue  alone 
for  his  part;  but  if  accounting  and  settlement  be  necessary,  all 
pei^ns  interested  in  such  accounting,  and  entitled  to  share  in  the 
distribution,  are  necessary  parties. 


Digitized  by 


Google 


266  BOOK    REVIEWS. 

In  Neanow  v.  Uttcch,  Orton,  J.,  cites  approvingly  two  descrip- 
tions of  such  contributory  negligence  on  the  part  of  a  plaintiff  as 
will  exonerate  the  defendant  from  liability  to  him  for  an  injury. 
Judges  have  found  it  so  difficult  to  formulate  such  definition,  lead- 
ing  them  sometimes  to  seem  to  disagree,  that  these  attempts  to  do 
so  will  not  be  unwelcome  to  the  readers  of  the  Review.  **  To 
make  good  the  defence  on  this  ground  [contributory  negligence], 
it  must  appear  that  a  relation  existed  between  the  act  and  violation 
of  law  on  the  part  of  the  plaintiff,  and  the  injury  or  accident 
of  which  he  complains,  and  that  relation  must  have  been  such  as 
to  have  caused,  or  help  to  cause,  the  injury  or  accident,  — not  in  a 
remote  or  speculative  sense,  but  in  the  natural  and  ordinary  course 
of  events,  as  one  event  is  known  to  precede  or  follow  another." 
Again :  ''  Ordinarily,  that  condition  is  usually  termed  the  cause 
whose  share  in  the  matter  is  the  most  conspicuous,  and  is  the  most 
immediately  preceding  and  proximate  to  the  event,'' 

In  Tupper  v.  Huson,  Justice  Cole  states  the  true  doctrine  as  to 
dedication  of  land  for  a  highway,  which  is  thus  condensed  in  the 
syllabus :  ''  There  can  be  no  dedication  of  land  for  a  highway  to 
a  limited  part  of  the  public ;  and  where  a  public  way  is  claimed 
by  dedication,  there  must  be  evidence  of  an  actual  intention  of 
the  owner  to  dedicate  his  land  absolutely  as  a  highway  for  the 
whole  community."  B. 

Principles  of  the  Law  of  Real  Property.  Intended  as  a  First  Book  for 
the  use  of  Students  in  Conveyancing.  By  Joshua  Williams,  Esq.,  Q.  C. 
Fifth  American,  from  the  Twelfth  English  Edition,  with  the  Notes  and  Refer- 
ences to  the  previous  American  Editions  by  Wiluam  Henry  Rawle  and 
Hon.  James  T.  Mitchell,  and  additional  Notes  and  References  by  E.  Cop- 
pel  Mitchell.     Philadelphia:  T.  &  J.  W.  Johnson  &  Co.     1879. 

The  twelfth  English  edition  of  this  law  classic,  issued  in  1877, 
embodies  the  changes  which  have  been  made  in  the  mother  country 
in  respect  to  the  law  of  real  property.  The  work  was  originally 
published  in  1844,  and  was  intended  to  supply  what  the  author 
says  he  had  long  felt  to  be  a  desideratum,  —  **  a  first  book  for  the 
use  of  students  in  conveyancing,  as  easy  and  readable  as  the  nature 
of  the  subject  will  allow."  In  this  the  author  was  eminently  suc- 
cessful. I  know  of  no  work  which  embodies  so  much,  and  at  the 
same  time  is  so  easy  of  comprehension,  as  this  modest  treatise 
of  Mr.  Williams.  The  subject  is  always  found  difficult,  as  first 
approached  by  the  professional  student.     It  is  seldom  thoroughly 
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mastered,  and  many  otherwise  good  lawyers  go  halting  through 
life  because  of  their  early  negligence, — I  may  say  cowardice. 
But  there  is  no  excuse  for  such  negligence.  As  with  so  many 
other  things,  the  difficulties  yield  to  a  little  courage,  and  the  perse- 
vering student  finds  himself,  almost  as  soon  as  he  has  mastered 
the  necessary  technics,  in  possession  of  a  beautiful,  if  somewhat 
artificial  science.  Casting  aside  all  that  is  obsolete,  leaving  in 
limbo  the  whole  doctrine  of  tenures,  the  author  comes  at  once 
to  the  subject  of  estates,  and  the  student  feels  from  the  beginning 
that  he  is  doing  practical  and  useful  work.  The  present  edition  is 
enriched  by  giving  all  the  recent  changes  in  the  English  law,  and 
we  are  thus  enabled  to  watch  the  progress  abroad  in  respect  to  the 
law  of  property  in  land,  and  compare  it  with  our  own. 

After  some  introductory  observations  upon  the  difference  between 
real  and  personal  property  and  upon  the  nature  of  corporeal  here- 
ditaments,,  the  author  proceeds  to  consider  the  different  kinds 
of  estates,  and  premises  a  remark  which  may  be  considered  more 
theoretical  than  practical,  but  which  possesses  greater  historical 
significance  than  he  would  perhaps  have  admitted.  He  says 
(p.  17):  "The  first  thing,  then,  the  student  has  to  do  is  to  get 
rid  of  the  idea  of  absolute  ownership.  Such  an  idea  is  quite  un-* 
known  to  the  English  law.  No  man  is  in  law  the  absolute  owner 
of  lands.     He  can  only  hold  an  estate  in  them." 

But  why  not  the  absolute  owner  of  lands  as  well  as  of  goods  ? 
One  who  has  the  highest  estate,  the  fee-simple,  controls  the  land 
almost  as  completely  as  his  goods.  It  passes  to  a  vendee  in  full 
possession  and  is  everywhere  called  his  property.  Still  there  is  a 
difference,  one  known  to  ancient  European  law,  —  to  the  old  Ger- 
man tenures  as  well  as  those  afterwards  held  under  the  old  feudal 
system.  This  difference  was  founded  upon  the  differing  origin 
and  character  of  the  two  kinds  of  property. 

Personal  property,  things  proper,  are  assumed  to  be,  what  they 
usually  are,  the  product  of  labor,  a  creation  rather  than  an 
appropriation.  As  such,  by  the  law  of  nature,  prompted  by  the 
universal  instinct  of  justice,  they  are  everywhere  and  at  all  times 
held  to  belong  to  their  creator,  and  to  whomsoever  they  may  come 
by  way  of  exchange.  But  the  earth,  the  land,  is  a  gift  to  the 
whole  human  race  ;  and,  by  the  same  law  of  nature,  every  human 
being  with  ordinary  human  faculties  has  a  right  to  live  and  to 
move  upon  its  surface.     This  right  is  inconsistent  with  the  right 
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of  absolute  ownership  by  any  man  or  class  of  men.  It  cannot  be 
that  any,  perhaps  an  immense  majority  in  a  given  State,  live  only 
by  sufferance,  are  trespassers  upon  the  soil  upon  which  God  has 
planted  them,  can  be  rightfully  driven  out,  forbidden  to  obey  the 
injunction  to  subdue  the  earth,  to  till  the  ground  from  which  they 
have  been  taken. 

Several  recent  works  have  called  attention  to  the  land -laws  of 
primitive  societies,  and  among  them  the  late  work  of  Mr.  Lave- 
laye  upon  primitive  property  takes  the  first  rank.  He  clearly 
shows  that  among  the  cultivators  of  the  soil  in  the  early  societies 
the  communal  system,  or  that  of  collective  proprietorship,  was 
universal;  not  involving  a  community  in  cultivation,  and  thus 
placing  the  industrious  upon  a  level  with  the  lazy,  but  that  the 
arable  land  was  periodically  divided  among  the  free  families  of  the 
several  communities.  The  village-community  system,  that  which 
now  prevails  in  Russia,  was  once  general,  if  not  universal.  Espe- 
cially was  this  so  in  Germany,  the  fatherland  of  England,  and  every 
freeman  of  the  township  possessed  as  his  birthright  an  interest 
in  the  soil.  And  when  this  system  yielded  to  wars  and  conquests, 
when  the  strong  were  enabled  to  absorb  the  possessions  of  the 
whole,  when  the  feudal  system,  for  the  earl  of  the  township  or 
parish,  substituted  the  feudal  baron  and  vested  in  him  an  estate  in 
all  the  lands  of  the  barony,  even  then  he  could  not  become  the 
absolute  owner.  Large  tracts  of  woodland  and  pasture  were  left 
as  commons,  in  their  original  condition,  and  for  the  same  uses  to 
which  they  had  been  subjected  in  the  German  Mark ;  and  though 
the  baron  was  called  the  owner,  yet  every  cultivator  of  the  soil 
had  a  distinct  interest  in  these  commons, — a  legal  right  which 
could  not  be  infringed.  So  far,  and  as  to  the  actual  farmers  in 
the  parish,  the  community  system  was  preserved.  In  the  arable 
land  there  was  no  longer  a  community  of  interest ;  it  was  leased 
out  to  the  cultivator,  and  a  redditus  became  due  for  its  use.  But  it 
was  not  hence  the  absolute  property  of  the  baron.  He  was  also, 
in  effect,  a  lessee  of  the  king.  In  all  the  feudal  estates,  whatever 
the  feud  or  fee  was  called,  the  feudatory  was  charged  with  the 
military  burdens  of  the  State.  He  and  his  tenants  formed  the 
king's  army,  served  at  their  own  cost,  and  that  service  was  the 
redditus  due  from  him  as  well  as  them.  He  occupied  the  land 
only  upon  condition  of  thus  furnishing  and  sustaining  the  national 
army,  and  rendering  such  other  specified  aids  as  the  king — 1.^.» 
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the  State  —  might  need.  Thus,  in  effect,  the  lands  were  rented 
out  by  the  State  for  its  own  support,  and  the  redditus  of  the  sub- 
tenant of  the  feudal  baron  was  no  more  a  rent  or  return  for  the 
use  of  the  land  than  was  that  of  the  baron  himself.  And  it  does 
not  matter  that  the  nobles  were  eventually  enabled  to  shirk  their 
duty,  acquired  a  fee  divested  of  its  burdens,  established  their 
liberties,  as  we  are  taught  to  call  it,  while  at  the  same  time  they 
doubled  and  quadrupled  the  rents  imposed  upon  their  own  tenants* 
It  is  all  the  same  true  that  their  original  tenures,  their  fees,  imposed 
burdens,  implied  duties,  implied  a  right  and  interest  on  the  part 
of  the  State,  and  both  are  inconsistent  with  the  idea  of  absolute 
ownership. 

But  the  class  of  facts  thus  barely  hinted  at  could  hardly  have 
been  in  the  mind  of  the  author,  and  could  not  have  prompted  the 
remark  which  has  been  quoted.  Such  historical  reminiscences  are 
too  unpopular  at  Westminister  to  have  engaged  his  attention.  The 
idea  that  any  one  not  the  owner  of  a  special  individual  interest 
could  ever  have  had  a  right  to  the  use  of  the  soil  would  have 
shocked  him  as  a  dangerous  radicalism ;  and  he  was  doubtless  filled 
with  admiration  for  those  noble  constitutional  triumphs  by  which 
the  landlords  of  England  had  been  enabled  to  shift  the  public 
burdens  from  their  own  shoulders  upon  those  of  their  tenants  and 
upon  the  traders  and  citizens  of  the  kingdom. 

In  the  ideas  which  prevail,  and  which,  under  existing  condi* 
tions,  must  continue  to  prevail,  in  respect  to  property  in  land,  it 
is,  however,  difficult  to  see  wherein  the  highest  estate  in  land  so 
differs  from  absolute  ownership.  The  right  of  eminent  domain  is 
all  that  can  be  said  to  make  such  ownership  subordinate. 

As  before  stated,  the  work  of  Mr.  Williams  is  designed  for  be- 
ginners, and  is  distinguished  for  the  simplicity  and  clearness  of  its 
descriptions  and  definitions.  To  illustrate :  in  speaking  of  a  feoff- 
ment by  deed,  he  thus  describes  a  limitation  :  ''In  addition  to  the 
livery  of  seizin,  it  was  also  necessary  that  the  estate  which  the 
feoffee  was  to  take  should  be  marked  out,  whether  for  his  own  life 
or  for  that  of  another  person,  or  in  tail,  or  in  fee-simple,  or  other- 
wise. This  marking-out  of  the  estate  is  as  necessary  now  as 
formerly,  and  is  called  limiting  the  estate."  This  description  of  a 
limitation  seems  superfluous  to  a  lawyer,  but  if  he  will  cast  his  eye 
back  to  the  time  when  he  was  struggling  over  the  technics  of  the  law 
of  real  property,  he  may  be  reminded  of  difficulties  and  obscurities 
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made  plain  by  a  proper  understanding  of  the  application  of  the 
word.  And,  in  general,  when  the  author  approaches  a  new  term 
or  doctrine,  he  so  clears  the  path  that  no  one  of  ordinary  intelli- 
gence can  fail  to  understand  it. 

His  description  is  unlike  that  of  Blackstone.  Under  the  head 
of  Corporeal  Hereditaments  he  includes  the  different  estates  in 
possession,  with  the  mode  of  acquiring  them ;  while  reversions, 
remainders,  executory  interests,  ways,  commons,  etc.,  are  classed 
as  incorporeal.  Also,  a  mortgage  debt,  as  well  as  a  term  of  years, 
is  given  as  a  personal  interest  in  real  estate,  thus  substituting  the 
equitable  view  for  the  common-law  doctrine  in  regard  .to  mort- 
gages. 

But  there  is  one  omission  which  I  fail  to  understand.  I  find 
nothing  in  regard  to  base  fees,  or  fees  less  than  simple,  except 
fees  in  tail  and  mortgages;  and,  also,  we  lose  all  the  distinctions 
between  estates  upon  condition  and  estates  of  conditional  limita- 
tion. There  are  doubtless  reasons  for  these  omissions,  but  they 
have  escaped  my  notice.  If  there  is  no  good  reason,  the  author 
has  made  a  serious  mistake.  An  estate  for  life,  remainder  in  fee, 
the  remainder  to  take  effect  upon  an  event  which  may  happen 
before  the  death  of  the  tenant  for  life,  is  certainly  possible,  and 
not  very  uncommon.  This  is  a  limitation  of  the  estate  of  the 
feoffee  to  his  life,  and  to  the  remainder-man  in  fee  after  the  deter- 
mination of  the  life-estate.  But  it  is  more.  It  is  a  limitation 
also  upon  the  life-estate,  or  cutting  it  off  upon  the  happening 
of  the  event,  transferring  it  at  once  to  the  remainder-man.  We 
call  this  a  conditional  limitation.  But  suppose  the  grant  were 
simply  of.  an  estate  for  life,  with  no  remainder,  thus  leaving  a 
reversion  to  the  grantor  and  his  heirs  (for  we  may  now  treat  a 
grant  the  same  as  a  feoffment),  and  suppose  this  grant  contained 
a  lawful  condition,  the  happening  of  which  would  determine  it, 
then  we  should  have  an  estate  upon  condition,  to  be  determined 
in  a  certain  event,  at  the  will  of  the  grantor,  before  it  would 
naturally  run  out.  It  is  in  the  nature  of  a  forfeiture,  which  does 
not  operate  of  itself,  but  only  at  the  will  of  him  or  his  heirs  who 
has  imposed  the  condition,  and  who  will  be  benefited  by  enforcing 
it.  This  estate  upon  condition  differs,  then,  from  a  conditional 
limitation  in  requiring  the  active  interposition  of  the  reversioner 
in  order  to  fake  advantage  of  the  happening  of  the  condition ; 
and  without  such  interposition   the  estate  granted  continues  as 
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though  the  condition  had  never  happened.  On  the  other  hand, 
if  the  estate  were  limited  over  to  another,  upon  such  happening 
of  the  condition  the  first  estate  would  at  once  determine,  and 
immediately  vest  in  the  person  to  whom  it  was  limited.  There 
was  formerly  another  difference.  The  conditional  limitation  could 
not  be  created  by  a  common- law  conveyance,  and  was  held  to  be 
valid  only  in  conveyances  to  uses  and  in  wills,  and  was  analogous 
to  future  and  shifting  uses  and  executory  devises.'  But  many  of 
our  statutes  have  given  the  same  force  and  effect  to  a  future  estate 
when  created  by  deed  that  it  would  have  had  if  created  by  a 
will.  Hence  we  generally  speak  of  conditional  limitations  without 
reference  to  the  manner  in  which  they  are  created. 

This  is  but  elementary,  and  I  can  but  regard  the  author's  omis- 
sion to  speak  upon  the  subject  as  a  defect  which  detracts  from  the 
usefulness  of  the  work.  B. 


Schouler's  Bailments,  including  Carriers.  A  Treatise  on  the  Law  of 
Bailments,  including  Carriers,  Innkeepers,  and  Pledge.  By  James  Schou- 
LER,  Author  of  "A  Treatise  on  the  Law  of  the  Domestic  Relations,"  etc 
Boston:  Little,  Brown,  &  Co.     1880. 

It  is  difficult  to  form  a  settled  opinion  as  to  the  value  of  this 
work.  One  cannot  open  any  page  without  seeing  that  it  is  a  very 
scholarly  treatise.  The  author  has  evidently  given  very  careful 
attention  to  the  style  in  which  his  text  should  be  written,  and  has 
presented  us  with  a  body  of  legal  principles  relating  to  the  subject 
of  Bailments,  which,  we  apprehend,  will  be  found  very  satisfactory 
to  the  students  of  law  and  to  the  instructors  of  such  students ; 
but  whether  they  will  be  of  equal  value  to  the  judge  and  practi- 
tioner may  be  doubted.  Nor  will  the  reasons  for  the  appearance 
of  the  book  so  readily  appear.  If  what  is  wanted  is  a  mere  book 
of  principles,  it  is  difficult  to  see  why  an  attempt  should  be  made 
to  supplant  the  admired  work  of  Story ;  if  what  is  wanted  is  a 
complete  exposition  of  the  modern  case-law  upon  the  subject  of 
Bailments,  including  Carriers,  —  and  this  is  what  the  judge  and 
the  practitioner  wants,  — this  book  does  not  furnish  it.  There  are 
a  little  over  three  thousand  cases  collated  and  cited  in  this  book. 
This  we  judge  to  be  about  one-third  the  number  which  it  would 
have  been  necessary  for  the  author  to  cite  had  he  written  up  the 

'  4  Kent's  Co  mm.  249. 
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entire  English  and  American  case-law  upon  the  subjects  of  which 
he  treats.  We  do  not  speak  upon  this  point  with  entire  confi- 
dence, but  we  know  that  there  are  in  the  books  about  forty-five 
hundred  cases  upon  the  subject  of  Carriers  of  Goods  alone,  and 
that  there  are  about  fifteen  hundred  more  upon  the  subject  of 
Carriers  of  Passengers.  This  makes  six  thousand;  and  from  so 
great  a  number  on  these  two  subjects,  the  reasonable  inference 
follows  that  of  cases  relating  to  all  other  kinds  of  bailment  there 
must  be  at  least  three  thousand  more.  For  instance,  there  are 
more  cases  cited  in  the  last  edition  of  Angell  on  Carriers  than 
there  are  in  this  entire  work,  and  yet  the  subject  of  Carriers  occu- 
pies but  a  little  over  half  of  the  text  of  this  work. 

We  do  not  refer  to  these  things  in  disparagement  of  the  work, 
but  as  descriptive  of  it.  While  we  cannot  believe  that  the  subject 
of  Carriers  is  as  thoroughly  considered  in  the  three  hundred  and 
fifty-eight  pages  which  are  here  devoted  to  it  as  in  the  work  of 
Angell,  or  in  the  more  recent  work  of  Hutchinson,  where  the  sub- 
ject is  discussed  in  twice  the  space  and  with  the  citing  of  twice 
or  thrice  the  number  of  cases,  yet  we  can  readily  understand  that 
any  person  who  desires  to  leairn  the  leading  rules  and  exceptions 
to  rules  which  obtain  in  this  department  of  the  law,  without  cum- 
bering his  mind  too  much  with  details,  will  find  that  this  book  will 
serve  him  a  more  useful  purpose  than  either  of  the  others. 

We  have  heretofore  in  these  pages  expressed  the  opinion  that 
a  legal  treatise  is  a  history  of  what  the  courts  have  decided  and 
what  the  legislatures  have  enacted  upon  a  given  subject.  This 
history,  like  any  other  work  of  history,  may  be  extended  or 
minute ;  it  may  descend  carefully  into  particulars,  or  it  may  deal 
only  in  the  most  important  topics ;  and  whether  the  larger  or  the 
smaller  work  will  be  found  most  generally  useful,  is  a  question  on 
which  we  are  not  prepared  to  express  an  opinion. 

We  are  clear  upon  one  point,  that,  whichever  plan  the  author 
pursues,  the  rules  enunciated  ought  to  be  stated  in  direct  language. 
Neither  a  book  of  legal  history  nor  a  legal  treatise  can  properly 
be  written  in  the  subjunctive  mode.  If  we  were  to  venture  a 
criticism  upon  the  execution  of  a  work  with  which  we  are  so 
highly  pleased  as  we  are  with  this,  it  would  be  that  it  consists 
too  much  of  generalia,  and  that  it  is  entirely  wanting  in  what  the 
lawyers  call  points.  We  have  here  read  several  pages  on  the  sub- 
ject of  carriers  of  passengers,  where  most  of  the  statements  consist 
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of  truisms,  things  that  are  obvious  to  every  one,  and  which  are 
not  reenforced  at  all  by  the  citation  of  adjudicated  cases  in  the 
foot-notes.  Take,  for  instance,  the  following,  found  on  page  630 : 
"There  are  certain  duties  to  be  observed  on  the  road  which  no 
carrier  who  performs  with  a  just  sense  of  his  public  obligations 
can  afford  to  neglect.  These  vary,  of  course,  with  the  nature  of 
the  journey  and  the  means  of  transportation.  A  coachman  or 
hackman,  for  instance,  must  handle  his  reins  well  and  guide  his 
animals  skilfully ;  obey  the  rules  of  the  road  ;  turn  out  for  other 
vehicles;  give  due  warning  of  dangerous  obstacles;  pursue  his 
journey  at  a  fair  pace,  without  racing  or  driving  rapidly  over  dark 
and  dangerous  places  ;  use  lights  by  night ;  and,  in  short,  exercise 
at  all  times  a  sound  and  reasonable  discretion  to  avoid  dangers 
and  diflSculties."  "  And  the  following,  found  on  page  631 :  "  The 
carriage  of  passengers  by  steam  involves  the  employment  of  various 
special  precautions  against  accident.  On  a  railway,  the  tracks 
most  be  kept  clear  and  in  safe  condition ;  switches  must  be  in 
good  order  and  properly  adjusted ;  a  system  of  signals  must  be 
established,  especially  at  intersecting  tracks,  which  the  engineer 
and  those  in  charge  are  bound  to  regard ;  the  progress  of  ap- 
proaching trains  must  be  watched,  and  every  disarrangement  of 
time-tables,  through  obstruction  or  otherwise,  noted,  in  order  that 
collision  may  be  avoided;  signals  of  danger  must  be  prescribed, 
and  used  in  time  of  need ;  the  whistle,  the  bell,  the  head-lights, 
the  brakes  must  be  in  good  order  and  well  managed ;  engineers, 
firemen,  and  brakemen,  as  well  as  the  conductor,  must  be  each  at 
his  post ;  railway-crossings  must  be  watched,  and  their  gates  or 
guards  suitably  constructed  ;  nor  must  animals  or  obstructions  be 
run  over  heedlessly,  nor  broken  tracks  or  dangerous  places  be 
jumped,  nor  the  train  be  recklessly  driven,  whereby  those  on  board 
receive  injury."    In  these  and  various  other  kindred  respects  the 

'  Citing  Crofts  v.  Waterhouse,  3  Bing.  321 ;  Wordsworth  v,  Willan,  5  Esp. 
273;  Story  on  Bail.,  sect  598,  and  cases  cited ;  Parish  v,  Reigle,  1 1  Gratt.  697  : 
Laing  v.  Colder,  8  Pa.  St.  479;  McKinncy  v.  Neil,  i  McLean,  540;  Nash- 
ville R.  Co.  V.  Messino,  i  Sneed,  220;  Stokes  v.  Saltonstall,  13  Pet.  181 ; 
Ang.  on  Car.,  sects.  543-547 ;  Dudley  v.  Smith,  i  Camp.  167. 

'  Citing  Buxton  v.  North-Eastern  R.  Co.,  L.  R.  3  Q.  B.  549;  McElroy  v. 
Nashua  &  Lowell  R.  Co.,  4  Cush.  400;  Tyrrell  z/.  Eastern  R.  Co..  11 1  Mass. 
546;  Sullivan  v,  Philadelphia  R.  Co.,  30  Pa.  St.  234,  in  neither  of  which  cases 
can  the  above  language  be  found. 
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carrier  is  bound,  according  to  custom  and  prevailing  modes  of 
business,  to  exert  the  utmost  care,  diligence,  and  foresight ;  and  it 
is  the  same,  whether  the  object  be  to  provide  against  the  negli- 
gence and  misconduct  of  the  company's  servants,  or  the  negligence 
and  misconduct  of  any  stranger."* 

But  while  his  statements  of  doctrine  are  thus  general  in  their 
character,  we  have  not  discovered  any  which  seem  open  to  criti- 
cism for  inaccuracy.  It  is  impossible  to  avoid  the  conclusion  that 
this  work  has  been  the  result  of  long  and  careful  study  upon  all  its 
parts,  by  one  whose  previous  studies  and  writings  have  thoroughly 
qualified  him  for  the  task.  We  have  no  doubt  whatever  that  it  is 
destined  to  take  a  prominent  place  in  our  legal  literature. 

« 
Thirty-eighth  Michigan  Reports.     Cases  decided  in  the   Supreme  Court 
of  Michigan  from  January  8  to  June  5,  1878.     Henry  A.  Chaney,  State 
Reporter.     Vol.  XXXVIII.     Lansing:  W.  S.  George  &  Co.,  State  Printers 
and  Binders.     1880. 

This  volume  contains  one  hundred  and  eighty-five  cases.  It 
contains  obituary  notices  of  Hon.  Warner  Wing,  who  was  a  judge 
of  the  Supreme  Court  of  Michigan  from  1845  '^  ^^56,  and  Hon. 
Elon  Farnsworth,  who  was  chancellor  of  the  State  from  1836  to 
1842. 

In  Loge  V.  Sutherland  (p.  168),  the  court  holds,  and  we  think 
rightly,  that  the  homestead  can  be  claimed  in  land  owned  and 
occupied  by  the  husband  and  wife  as  tenants  in  common. 

In  The  People  v.  Walker  (p.  156),  the  court  held,  with  manifest 
good  sense,  that  as  the  crime  of  larceny  involves  a  felonious  intent, 
one  cannot  be  guilty  of  it  who  took  the  property  when  he  was  too 
drunk  to  have  any  interest. 

In  The  People  v.  Marble  (p.  1 1 7),  a  woman  was  on  trial  for  a 
murder  committed  in  an  attack  made  by  herself  and  others  upon 
her  husband  and  some  associates  of  his.  The  husband  and  wife 
had  been  living  apart  in  great  hostility,  and  proceedings  for 
divorce  were  pending.  It  was  held  that  the  husband  could  testify 
as  to  the  facts  of  the  murder,  for  they  did  not  come  to  his  knowl- 
edge in  the  confidence  of  the  marriage  relation. 

In  Grand  Rapids  Railway  Company  v,  Heisel  (p.  62),  the  court 

*  See  Gray,  J.,  in  Simmons  v.  New  Bedford  Steamboat  Co.,  97  Mass.  368: 
Pittsburg  R.  Co.  v.  Hinds,  53  Pa.  St.  512;  Eaton  r.  Boston  &  Lowell  R.  Co., 
II  Allen,  500. 
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held  that  a  steam  railway  cannot  lay  its  track  in  a  street  of  a  city 
without  compensating  adjacent  owners  for  the  consequent  injury. 
Such  a  track  exists  in  one  of  the  streets  of  St.  Louis,  and  the 
adjoining  houses  have  been  shaken  to  pieces  by  its  trains  and 
rendered  almost  uninhabitable.  Our  Supreme  Court  has  denied 
compensation  to  the  abutting  owners,  — a  thing  which  stands  out 
as  a  reproach  to  the  jurisprudence  of  this  State. 

In  Pierce  v.  Pierce  (p.  412),  the  jury  in  a  contested  will  case, 
after  being  out  for  one  day,  sent  word  to  the  judge  that  they  could 
not  agree.  The  judge  sent  back  word  that  he  did  not  believe  it, 
and  added  the  suggestion  that  they  had  better  agree  that  night, 
as  he  was  going  away  and  should  not  be  back  until  the  second 
day  thereafter,  and  they  might  not  get  discharged  until  he  returned. 
Within  an  hour  after  this  the  jury  returned  a  verdict.  It  was  held 
that  it  must  be  set  aside,  as  it  was  returned  under  duress. 

In  The  People  v.  Finley  (p.  482),  a  fellow  was  convicted  of  an 
assault  with  an  intent  to  murder  his  wife.  The  ''emotional 
insanity"  dodge  was  resorted  to  by  the  defence,  but  the  court 
sat  down  upon  it  in  one  of  Judge  Campbell's  shortest  and  best 
opinions.  The  learned  judge  declared  it  **  that  convenient  form 
of  insanity  which  enables  a  person  who  does  not  choose  to  bridle 
his  passion,  to  allow  it  to  get  and  keep  the  upper  hand  just  long 
enough  to  enable  him  to  commit  an  act  of  violence,  and  then  sub- 
side.'* The  court  also  put  a  damper  upon  the  practice  of  deter- 
mining such  controversies  by  expert  testimony.  On  the  question 
of  moral  insanity,  the  expert  is  no  more  expert  than  one  who  is 
not  expert. 

Hitchcock  V.  Burgett  (p.  501)  was  an  action  against  a  surgeon 
for  negligence.  The  courts  among  other  things,  ruled  that  if  a 
family  doctor  or  railway  surgeon,  on  leaving  town,  recommends, 
in  case  of  need,  some  other  physician,  who  is  not  in  his  employ- 
ment, this  does  not  render  him  liable  for  the  latter's  want  of  skill 
in  case  he  is  employed.  The  court  also  held  that  an  instruction 
to  the  jury  that  a  physician  must  exercise  such  skill  as  is  ordinarily 
exercised  by  educated  physicians,  without  defining  the  measure 
of  such  skill,  is  incorrect. 

The  case  of  Grand  Rapids  and  Indiana  Railroad  Company  v. 
Huntley  (p.  537)  is  calculated  to  arrest  the  attention.  It  denies 
two  well-settled  rules  of  American  law  relating  to  the  responsibility 
of  carriers  for  injuries  to  passengers.    The  first  is,  that  the  break- 
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ing  down  of  the  carrier's  vehicle  or  the  giving  way  of  his  road  is 
prima  facie  evidence  of  negligence  \  the  other  is,  that  a  carrier 
of  passengers  is  bound  to  more  than  ordinary  care.  On  the  last 
point  the  court  cites  three  modern  English  cases  and  some  pre- 
vious cases  in  Michigan.  It  is  sufficient  to  say  that  the  law  as 
laid  down  by  Lord  Mansfield  and  Lord  Ellen  borough  —  and  this 
was  merely  stage-coach  law  —  was,  that  the  carrier  was  bound  to 
look  out  for  the  safety  of  his  passengers  as  far  as  human  care  and 
foresight  could  go,  and  that  the  breaking  down  of  his  means  of 
transportation  was  prima  facie  evidence  of  negligence  on  his  part. 
But  the  modern  English  judges,  with  their  pockets  full  of  railroad 
shares,  have  diminished  the  carrier's  liability,  even  where  he  drives 
his  carriage  by  steam  at  six  times  the  speed  of  the  old  stage-coach, 
to  that  of  ordinary  care.  We  state  with  confidence  that  the  old 
English  rule  is  the  law  as  administered  in  the  Supreme  Court  of 
the  United  States,  and  the  highest  court  of  every  State  in  the 
Union  except  Michigan,  where  the  question  has  arisen. 

In  The  Merchants  and  Manufacturers'  Bank  v.  Stone  (p.  779), 
it  is  held  that  where  a  body  professing  to  be  a  corporation  has 
been  dealt  with  expressly  as  sUch,  those  who  have  so  dealt  with  it 
cannot  question  its  corporate  existence  for  the  purpose  of  charging 
its  members  individually  as  if  they  were  partners.  Marston,  J., 
dissented. 

Hints  on  Advocacy.  By  An  English  Barrister.  Revised  and  adapted 
from  the  Second  English  Edition,  by  An  American  La^'YER.  St  Louis : 
William  H.  Stevenson.     1880. 

This  book  is  so  brief  and  entertaining  that  the  reviewer  has 
read  it  through, — something  seldom  done.  It  is  a  monograph 
of  one  hundred  and  seventy-two  pages  (of  the  same  size  as  this 
Review),  the  subjects  of  its  chapters  being:  Opening  the  Case; 
The  Examination  in  Chief;  The  Cross-examination;  The  Re- 
examination ;  The  Reply ;  The  Conduct  of  a  Prosecution ;  The 
Conduct  of  a  Defence  in  a  Criminal  Trial ;  Examples  of  Reply, 
Peroration,  etc.  To  this  is  added  a  collection  of  half  a  dozen 
illustrative  cases,  occupying  a  space  of  only  about  twenty-five 
pages. 

Every  reader  of  this  book  will  return  hearty  thanks  to  the 
** English  Barrister'*  and  to  the  "American  Lawyer,"  —  to  the 
former,  for   the  zealous  and   masterly  manner  in  which  he  has 
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handled  his  subject ;  to  the  latter,  for  his  delicate  consideration 
of  the  feelings  of  the  profession.  Just  think  of  it !  no  "American 
notes."  His  work  has  evidently  been  entirely  that  of  elimination 
and  arrangement,  and  is  satisfactorily  done.  Every  page  of  the 
book  gives  t\\e  young  practitioner  "points."  It  is  written  in 
easy,  conversational  style,  and  in  the  familiar  language  of  an  old 
lawyer  telling  a  young  friend,  as  briefly  as  possible,  what  he  had 
learned  by  the  hard  knocks  of  experience.  Take,  for  example, 
the  forty  pages  devoted  to  cross  examination, — a  very  valuable 
chapter.  Here  the  author  handles  the  lying,  the  flippant,  the 
dogged,  the  hesitating,  the  nervous,  the  humorous,  the  cunning, 
the  hypocritical,  the  partly  false,  the  positive,  the  stupid,  the 
truthful,  and  the  scientific  witness;  tells  how  to  do  it,  and  — best 
of  all  —  how  nof  to  do  it.     Here  is  an  example  of  his  style :  — 

"When  a  witness  comes  into  the  box  with  what  is  commonly 
called  a  *  knowing  look,'  and  with  a  determined  pose  of  the  head, 
as  though  he  would  say,  *Now,  then,  Mr.  Counsellor,  I'm  your 
man,  —  tackle  me,'  you  may  be  sure  you  have  a  flippant  and  mas- 
terful being  to  deal  with.  He  has  come  determined  to  answer 
concisely  and  shortly,  means  to  say  '  no,'  and  *  yes,'  and  no  more ; 
always  to  be  accompanied  with  a  lateral  nod,  as  much  as  to 
say,  '  Take  that.'  But  although  I  have  used  the  male  pronoun, 
this  witness  is  very  often  a  female.  She  has  come  to  show  herself 
off  before  her  friends;  she  told  them  last  night  how  she  would  do 
it,  and  feels  quite  equal  to  'any  counsellor  as  ever  wore  a  wig. 
She'd  wig  him,  she  would.'  No  doubt  this  would  be  quite  true 
elsewhere,  —  but  in  the  witness-box  you  must  demolish  her,  my 
friend  !  There's  a  life  and  death  struggle  in  this  cross-examina- 
tion, but  you  must  win."  Then  the  novice  is  instructed  how  to 
doit. 

This  book,  though  prepared  for  the  instruction  of  the  younger 
practitioners,  will  be  read  with  profit  by  those  who  are  never  too 
old  to  learn.  It  shows  what  powers  to  develop,  what  faults  to 
suppress,  and  with  an  unsparing  hand  lops  off  the  plumes  of  deceit. 

We  have  scarcely  any  criticism  to  make.  However,  it  may  be 
of  advantage  to  remember  the  difference  between  the  English 
and  common  —  very  common  —  American  juries,  and  not  give  the 
latter  quite  so  much  credit  for  discrimination  as  the  author  does  to 
the  former.  Thus,  he  says :  "  The  persuasive  is  better  than  the 
roaring  style,  and  I  have  never  known  a  bawling  advocate  a  sue- 
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cessful  one  in  getting  verdicts."  This  is  doubtless  true  as  regards 
an  intelligent  jury,  but  with  us  the  "bawling  advocate"  is  at  no 
such  discount.  The  book  is  neatly  bound  in  muslin,  the  paper 
and  press-work  excellent,  and  its  general  execution  creditable  to 
the  publisher. 

Pleading  and  Practice  of  the  High  Court  of  Chancery.  Hy  the  late 
Edmund  Robert  Daxiell.  Fifth  American  Edition,  with  Notes  and 
References  to  American  Decisions;  an  Appendix  of  Precedents;  and  other 
Additions  and  Improvements,  adapting  the  Work  to  the  Demands  of  Amer- 
ican Practice  in  Chancery.  Based  on  the  Fourth  American  Edition  hy  J.  C. 
Perkins.  LL.D.  By  W.  F.  Cooper,  LL.D.  In  Three  Volumes.  Boston  : 
Little,  Brown,  &  Co.     1879. 

The  reputation  of  this  work  has  been  long  established,  and  its 
character  and  merits  are  well  and  widely  known.  So  general  has 
become  its  use,  and  so  continuous  the  demand  for  it,  that  reprints 
are  frequently  required  ;  while  the  constant  accretions  to  the  body 
of  equity  jurisprudence  have  called  as  loudly  for  new  editions,  with 
increased  annotations,  as  did  the  reforms  in  the  English  chancery 
system  for  a  revision  of  the  main  text.  Heretofore  much  confu- 
sion in  citations  has  arisen,  and  much  inconvenience  to  judges  and 
lawyers  has  resulted,  by  reason  of  the  changing  of  the  pagination 
of  the  work  in  successive  editions.  It  is  probably  to  the  editor 
of  the  present  edition  that  the  thanks  of  all  who  consult  it  are 
due  for  the  preservation  of  the  paging  of  the  last  edition  at  the 
top  and  margin  of  each  page.  Those  who  are  curious  on  the 
subject  of  the  actual  quantity  of  paper  in  these  volumes  will  find 
the  pages  numbered  in  numerical  order  at  the  foot  of  the  page^ 
exhibiting  an  increase  of  several  hundred  pages  in  this  edition. 
Including  table  of  cases  and  index,  the  three  volumes  have  now 
swelled  to  an  average  of  nine  hundred  and  seventy-one  pages  to 
6ach  volume.  The  work  is,  however,  retained  within  its  former 
limits  as  to  size  by  the  employment  of  light  paper  and  closely 
printed  text  and  notes. 

The  well-known  plan  of  this  work  is  to  treat  of  the  practice  of 
courts  of  chancery  in  all  the  various  respects  of  parties,  pleadings, 
proceedings  in  court,  evidence,  trials,  and  decrees,  —  no  details  or 
minutiae  in  the  whole  progress  of  a  chancery  suit  being  overlooked. 
In  its  particular  field,  Mr.  Daniell's  work  stands  without  a  com- 
petitor. The  leading  American  work  of  Story,  on  Equity  Juris- 
prudence, is  not  a  rival,  for  it  treats  of  all  its  vast  array  of  subjects 
with  especial  reference  to  the  question  of  the  equity  jurisdiction  ; 
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while  the  later  treatise  of  Mr.  Bispham  is  a  compendium  upon  the 
subject  of  the  Principles  of  Equity.  The  lawyer  who  possesses 
these  works,  even  if  he  has  studied  them  so  closely  as  to  thor- 
oughly comprehend  them,  will  still  find  Daniell's  Chancery  Prac- 
tice indispensable  if  he  is  called  upon  to  practice  in  a  distinctive 
equity  forum. 

The  editor  of  this  edition,  Judge  Cooper,  already  celebrated  as 
a  chancery  jurist,  and  known  to  be  a  diligent  and  faithful  anno- 
tator,  was,  as  soon  as  announced,  hailed  as  the  proper  person  to 
prepare  the  new  edition  of  this  work.  His  labors  have  consisted 
principally  in  revising  and  enlarging  the  notes,  the  arrangement 
of  the  previous  edition  having  been  taken  as  the  basis  of  this. 
The  annotations  added  by  Judge  Cooper  will  be  found  scattered 
profusely  throughout  the  first  two  volumes  of  the  work,  beginning 
with  the  subject  of  Parties.  He  says  in  his  preface  that  his  atten- 
tion as  editor  has  been  particularly  directed  to  ''questions  of  prac- 
tice which  have  come  into  prominence  within  the  last  decade,  — 
such  as  those  relating  to  injunctions,  especially  in  tax  and  bond 
cases,  receivers,  cross-bills,  consolidation  of  causes,*'  etc.  This 
places  the  larger  part  of  the  editorial  work  in  the  second  volume, 
though  frequent  instances  of  copious  notes  are  found  in  the  first 
volume,  —  notably  in  reference  to  questions  of  evidence,  to  cor- 
porations, trustees,  and  married  women  as  parties  to  suits  in  equity, 
and  to  the  joinder  and  intervention  of  parties.  The  learned 
editor's  suggestion  as  to  the  value  of  his  annotations  under  the 
subjects  of  Injunctions  and  Receivers  is  correct ;  for  they  include 
citations  from  all  the  latest  cases,  especially  from  the  recently  pub- 
lished equity  reports  in  New  Jersey  and  Tennessee,  as  well  as  those 
in  the  English  series.  But  those  who  suppose  that  they  can  get 
the  benefit  of  all  these  annotations  by  examining  the  late  editions 
of  topical  works,  such  as  those  on  Injunctions  and  Receivers, 
should  look  at  the  note  at  page  797,  concerning  the  consolidation  . 
of  causes.  Here  are  collected  the  early  and  late  cases  on  a  subject 
not  likely  to  be  treated  or  investigated  in  any  work  whose  scope 
is  less  than  the  whole  body  of  chancery  practice.  The  extent 
of  the  editor's  researches  and  annotations  will,  no  less  than  their 
classification,  merit  and  receive  approval.  Frequent  references 
to  the  legal  journals  and  newspapers  show  that  they  have  all  been 
ransacked  in  the  search  for  pertinent  cases.  The  microscopic 
scrutiny  of  the  learned  editor  is  evidenced  by  such  citations  of 
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authority  as  that  on  page  891,  from  Windley  v,  Btoadway/  to 
the  effect  that  ''there  can  be  no  such  thing  as  an  unwritten  affi- 
davit." In  short,  the  character  and  extent  of  the  accretions  to 
the  work  in  the  present  edition  show  that  they  fairly  represent  the 
latest  growth  and  expansion  of  English  and  American  chancery 
jurisprudence..  In  addition  to  this,  frequent  citations  from  the 
older  reports,  of  apposite  cases  which  were  omitted  from  earlier 
editions  of  the  work,  evince  that  industry  and  also  that  conscien- 
tiousness in  legal  investigation  and  research  for  which  Judge 
Cooper  was  already  justly  celebrated. 

Report  of  the  Second  Annual  Meeting  of  the  American  Bar  Assoq- 
•  ation.     1879. 

This  is  a  pamphlet  of  two  hundred  and  thirty-seven  pages,  con- 
taining all  the  papers,  addresses,  and  reports  presented  at  the 
meeting  in  Saratoga  last  August. 

The  success  of  this  new  organization  is  cheering.  It  indicates 
a  better  tone  of  feeling  among  the  professional  leaders  than  was 
known  to  exist.  It  is  prophetic  of  a  real  unity  and  fraternity  in 
the  profession,  and  that,  too,  in  a  near  future.  It  promises  an 
esprit  de  corps y  a  wider  and  truer  culture,  an  advance  by  the  bar 
toward  its  true  dignity,  influence,  and  recognition  in  the  nation. 

The  founders  of  the  association  have  reason  to  be  gratified  with 
their  success,  and  the  bar  to  be  grateful  for  their  public  spirit. 
The  membership,  largely  drawn  from  the  highest  walks  of  the  pro- 
fession, has  increased  from  two  hundred  and  one  members  the  first 
year  to  nearly  five  hundred,  and  yet  there  is  room.  The  annual 
dues  are  {5.  The  association  will  meet  this  year  at  Saratoga, 
August  18th,  19th,  and  20th,  and  probably  at  that  or  some  other 
favorite  summer  resort  hereafter. 

Indeed,  after  his  subscription  to  the  Southern  Law  Review  is 
paid,  we  do  not  see  how  an  overworked  and  tired  Southern  or 
Western  lawyer  can  better  spend  a  few  dollars,  and  a  few  days 
of  his  vacation,  than  in  attending  these  annual  assemblages  of  the 
best  of  the  American  bar. 

Mr.  Hitchcock's  learned  essay  on  the  **  Inviolability  of  Tele- 
grams "  has  attracted  much  attention  since  its  appearance  in  these 
pages  We  regret  want  of  space  for  some  of  the  other  papers 
and  addresses,  notably  that  of  Mr.  E.  J.  Phelps  on  Chief  Justice 

*  77  N.  C.  333. 
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Marshall.  Mr.  Calvin  G.  Child's  half-humorous  paper  on  "Shift- 
ing Uses,  from  the  Stand-point  of  the  Nineteenth  Century/*  dealt 
with  the  abuses  and  perversions  of  the  jury  system,  but  added 
little  beyond  an  earnest  appeal  for  their  removal.  Mr.  George  A. 
Mercer  read  an  interesting  paper  on  the  ''Relationship  of  Law 
and  National  Spirit."  The  annual  address  of  President  Broadhead 
presented  the  required  summary  of  the  noteworthy  legislation  of 
the  year,  with  special  animadversions  on  that  anomalous  thing,  the 
Socialistic  New  Constitution  of  California. 

Valuable  reports  were  made  by  the  Committees  on  Jurispru- 
dence and  Law  Reform,  and  on  Legal  Education  and  Admissions 
to  the  Bar.  The  published  report  will  be  found  instructive  and 
interesting  to  wide-awake  members  of  the  profession  at  large. 

Wharton  on  Evidence,  Second  Edition.  A  Commentary  on  the  Law  of 
Evidence.  By  Franos  Wharton,  LL.D.,  Author  of  Treatises  on  "Con- 
flict of  Laws,"  "Medical  Jurisprudence,"  "Negligence/*  "Agency,"  and 
"Criminal  Law."  In  Two  Volumes.  Vols.  L,  IL  Second  Edition. 
Philadelphia:  Kay  &  Brother,  17  and  19  South  Sixth  Street,  Law  Book- 
sellers, Publishers,  and  Importers.     1879. 

The  first  edition  of  this  work  appeared  two  years  ago,  March  i, 
1877.  In  ^^^  years  (June,  1879)  i^  ^^  followed  by  the  present 
edition,  a  circumstance  which,  we  take  it,  indicates  a  high  appi^- 
elation  of  the  work  on  the  part  of  the  profession.  The  table 
of  cases  in  the  first  edition  showed  a  citation  of  about  seventeen 
thousand  cases,  and  this  vast  list  is  now  swelled  to  about  nineteen 
thousand.  It  is  scarcely  credible  that  such  a  number  of  adjudi- 
cations could  have  been  examined  in  detail,  except  at  the  expense 
of  several  years  of  assiduous  application.  We  are  accordingly 
prepared  to  credit  the  statement  that  these  two  volumes  contain 
the  gathered  results  of  thirty  years  of  painstaking  investigation 
and  deliberate  thought.  A  lawbook,  like  a  tree,  is  a  thing  of 
growth.  If  it  springs  to  maturity  in  a  short  period,  its  grain  will 
be  loose  and  its  trunk  watery.  In  order  to  have  a  good  fibre,  it 
must  have  been  a  long  time  in  reaching  maturity. 

We  do  not  intend  at  this  time  to  attempt  a  review  of  this  work. 
It  is  a  work  of  too  great  importance  to  be  dismissed  with  a  hasty 
notice.  It  would  be  very  unjust  to  the  author  to  do  so,  —  to 
whom  the  legal  profession  in  America  are  more  indebted  than 
they  will  ever  be  able  to  repay.  We  shall  therefore  reserve  these 
volumes  for  an  examination  at  more  convenient  leisure,  and  hope 
to  be  able  to  write  of  them  more  fully  hereafter. 
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Herman  on  Mortgages  and  Vendors'  Liens.  Volume  I.  Commenta- 
ries on  Mortgages  and  Vendors*  Liens.  By  Henry  M.  Herman, 
Author  of  Treatises  on  the  **Law  of  Estoppel,**  "ChattCil  Mortgages,** 
•'  Real-Estate  Mortgages,*'  etc.  Vol.  L  Albany :  W.  C.  Little  &  Co.,  Law 
Publishers.     i88o. 

Mr.  Herman's  first  book  was  his  treatise  on  BstoppeL  It  was 
rather  severely  handled  by  the  critics,  but  judges  and  practitioners 
found  it  usefuL  This  was  followed  by  a  work  on  Executions, 
which  was  a  decided  improvement  on  the  former  work,  but  yet 
left  considerable  room  for  criticism.  It  had,  however,  the  merit 
of  gathering  together  and  massing  a  great  number  of  points ;  and 
this,  in  a  work' devoted  to  a  subject  resting  entirely  upon  positive 
rules,  the  reasons  of  the  rules  not  being  important,  was  sufficient. 
It  proved  very  useful  to  practitioners,  and  has  had  an  extensive 
circulation,  although  it  was  brought  into  competition  with  an  excel- 
lent work  on  the  same  subject  by  Mr.  Freeman  of  California. 

This,  we  believe,  is  Mr.  Herman's  third  work.  Our  impressions 
are  that  it  is  a  decided  advance  upon  either  of  his  previous  works, 
and  that  Mr.  Herman  is  having  a  steady  growth  in  the  art  of  law- 
book making.  The  task  which  Mr.  Herman  has  proposed  to  him- 
self in  this  volume  —  the  unification  of  the  law  of  mortgages  — 
is,  in  our  judgment,  too  weighty  a  task  for  any  law-writer  to 
attempt.  We  have  often  in  these  pages  pointed  out  the  futility 
of  attempts  of  this  kind.  An  attempt  to  unify  the  laws  of  thirty- 
eight  States  of  the  American  Union  relating  to  real  property, 
which  laws  are  in  an  eminent  degree  the  subjects  of  local  policy 
and  concern,  is  not  unlike  an  attempt  to  unify  the  land-laws  of  the 
different  States  of  Europe.  Nevertheless,  there  is  everywhere  to 
be  seen,  both  in  the  labors  of  the  American  courts  and  in  those 
of  law-writers,  a  constant  effort  toward  uniformity.  A  law-writer 
who  deliberately  surveys  the  entire  field  of  American  jurisprudence, 
as  far  as  it  relates  to  a  particular  subject,  is  in  a  position  to  further 
this  work  of  unification  to  a  greater  extent  than  the  judicial  courts. 
We  see  that  old  errors,  even  in  the  law  of  real  property,  still 
adhered  to  here  and  there  by  one  or  more  jurisdictions,  are  gradu- 
ally crumbling  away ;  and  the  reason  is,  that  the  law-writer  brings 
to  the  attention  of  the  whole  legal  profession  what  is  termed  the 
weight  of  authority,  — :the  collected  sense  of  the  great  majority  of 
respectable  and  authoritative  courts.  A  professional  sentiment  is 
thus  created  concerning  the  need  of  the  particular  reform,  which 
either  compels   the  legislature   to   enact  or  the  highest  court  to 
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declare  a  rule  in  conformity  with  the  rule  which  generally  obtains 
in  the  courts  of  other  jurisdictions.  We  might  give  many  illustra- 
tions of  this,  but  one  only  will  be  sufficient  to  give  point  to  what 
we  say.  It  is  only  within  a  recent  period  that  the  Supreme  Judi- 
cial Court  of  Massachusetts  has  admitted  the  doctrine  that  a  deed 
absolute  on  its  face  may  be  shown  by  parol  evidence  to  have  been 
intended  only  as  a  security  for  money  lent. 

We  think  that  American  law-writers  ought  to  be  encouraged  in 
their  attempts  to  unify  and  codify  the  law.  Those  attempts,  how- 
ever, must  be  very  guardedly  made.  The  first  office  of  a  law- 
writer  is  to  state  what  the  law  is  in  the  different  jurisdictions 
whose  systems  he  attempts  to  cover,  as  it  rests  in  their  statutes  and 
in  the  decisions  of  their  courts.  When  he  has  done  this,  he  may 
point  out  the  differences  in  the  different  systems,  and  show  wherein 
they  ought  to  be  brought  into  harmony ;  and  this,  to  our  mind,  is 
the  extent  of  his  office.  Anything  beyond  this  is  an  assertion 
of  legislative  power.  This  only,  as  we  read  Mr.  Herman's  book, 
is  what  he  has  attempted  to  do.  He  attacks  what  he  conceives 
to  be  erroneous  rules,  such  as  a  vendor's  lien  by  implication, 
with  force,  and  even  at  times  with  vehemence,  and  shows  that  it 
has  no  proper  place  in  the  American  system,  where  titles  depend 
upon  registration  which  imparts  public  notice. 

We  can  see  in  this  work  points  which  are  open  to  criticism,  but 
we  think  it  would  be  unkind  to  dwell  upon  the  defects,  where 
there  are  really  so  many  things  which  will  be  found  useful  to  the 
judge  and  the  practitioner.  This  work,  we  think,  is  fairly  entitled 
to  a  favorable  reception  at  the  hands  of  the  profession.  Its  author 
has  been  somewhat  unfortunate  in  his  choice  of  a  publisher.  The 
original  publishers  of  this  and  of  his  former  works  (Cockroft  & 
Co  )  went  into  bankruptcy  four  years  ago,  and  left  no  assets  for 
their  creditors  except  a  libel  suit  against  the  Central  Law  JournaL 
They  have  again  recently  made  an  assignment  for  the  benefit  of 
creditors,  and  Mr.  Herman  has  been  in  difficulties  with  them ;  but 
he  has  at  last  got  his  books  into  the  hands  of  the  Messrs.  Little, 
of  Albany,  an  old  and  respectable  house,  who,  we  doubt  not,  will 
be  able  to  bring  and  keep  them  properly  before  the  profession. 
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DIGEST   OF    RECENT   CASES. 


BI-MONTHLY  DIGEST  OF  CASES  REPORTED  IN 
AMERICAN  LAW  PERIODICALS. 

PREPARED   BY   GEORGE  MILLS,  ESQ.,  OF   THE  ST.  LOUIS    BAR. 

[The  purpose  of  this  department  of  the  Review  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  be  obtained.  To  this  end,  % 
syllabus  of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the 
journal  where  the  case  is  reported.] 
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Administration.  —  Account  —  Parties  —  Fraudulent  and  collusive  claim-^ 
Sureties,  —  An  administrator  and  his  sureties  may  be  joined  in  a  suit 
against  the  administrator  for  an  account  and  settlement,  and  for  judg- 
ment Against  the  sureties  for  the  balance  found  due  upon  the  settlement 
of  such  account.  It  cannot  be  determined  upon  demurrer  whether  such 
sureties  are  liable  for  the  alleged  fraud  and  coUueioit  of  the  administrator  in 
the  proof  and  allowance  of  his  own  individual  claim  against  the  estate  of 
his  mtestate.  —  Donohue  v,  Roberts,  U.  S.  Cir.  Ct.  East  Dist  Mo.,  Fed. 
Rep.,  April  18,  p.  449. 

Action  against  executor. — The  provisions  of  the  Revised  Statutes  re- 
lating to  claims  against  the  estates  of  deceased  persons  expressly  take 
away  the  jurisdiction  of  the  Circuit  Court  to  entertain  an  action  either 
at  law  or  in  equity  against  an  executor  or  administrator  as  such,  except  as  to 
claims  for  the  possession  of  title  of  real  estate  and  to  the  possession  of  per- 
sonal property'  or  to  perfect  liens,  unless  the  County  Court  fails  to  appoint 
commissionere  to  receive,  examine,  and  adjust  the  *^claims  against  tne  de- 
ceased, and  the  judge  also  fails  to  act  in  the  place  of  such  commissioners.— 
Lannon  v.  Hackett  et  al.,  Sup;  Ct  Wis.,  Wis.  Leg.  N.,  May  18,  p.  262. 

A  patent  issued  to  an  administrator  in  his  personal  capacity  conveys  the 

legal  title,  which  must  prevail  in  ejectment.  —  Sherman  ».  McCarthy,  Sap. 
Ci,  Cal.,  Pac.  Coast  L.  J.,  March  18,  p.  58. 
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ABKDnsTRATiON — Continued. 

Omstitutional  law  —  Payment  to  administrator  while  party  ia  living  — 

Estoppel.  —  Payment  to  a  n)reign  udministrator  upon  presentation  of  ancil- 
lary letters  duly  issued  by  a  surrogate  upon  proof  of  original  letters  issued 
by  a  foreign  State  which  provide  that,  *Mf  any  person  sliall  be  absent  from 
tlie  State  for  a  term  of  three  years  without  due  proof  of  his  being  alive,  ad- 
ministration may  be  granted  upon  such  person's  estate  as  if  he  were  dead,  " 
it  no  defence  to  a  subsequent  demand  by  a  creditor.  Such  a  statute  tends  to 
deprive  the  citizen  of  his  property  without  "  due  process  of  law, "  and  is  un- 
constitutional. —  Lavin  v.  Bank,  \J.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Fed.  Rep., 
April  27,  p.  641 ;  Rep.,  April  28,  p.  641. 

Admiralty. —  Colliaion — Division  of  damages. — Where  a  steamer  collides 
with  a  vessel  unlawfully  anchored  in  an  improper  and  dangerous  place, 
while  negligently  maintaining  too  high  a  rate  of  speed,  the  damages  will  be 
equally  divided!  —  Green  v.  Str.  Helen,  U.  S.  Dist  Ct  Dist  Md.,  Fed. 
Rep.,  May  4.  p,  916. 

Injury  to  tow  —  Duty  of  steamboat  in  passing  —  Tow  on  wrong  side  of 

channel.  —  If  a  steamboat  cannot  safely  pass  a  tow  on  either  side,  travelling 
in  the  same  direction,  it  is  her  duty  to  wait  until  they  reach  a  point  where 
she  can  pass  in  safety.  The  mere  fact  that  jthe  tow  was  on  the  wrong  side  of 
the  channel  would  not  justify  the  steamboat  in  violating  her  plain  duty  to 
keep  out  of  the  wav  when  she  was  able  to  do  so.  —  Andus  v.  Steamboat,  U. 
S.  Dist  Ct  South.*Dist  N.  Y.,  Fed.  Rep.,  April  27,  p.  780. 

Liability  for  damages  arising  out  of  peculiar  construetum  of  ships. — 

Where  a  vessel,  although  seaworthy  in  a  general  sense,  is  of  such  peculiar 
construction  that  goods  stored  in  a  particular  part  are  liable  to  injury  by 
salt-water  in  severe  weather  unless  protected  by  appliances  not  ordinarily 
used,  it  is  the  duty  of  the  ship-owner  to  provide  such  appliances,  and  if  he 
fails  to  do  so  he  is  responsible  for  injury  to  goods  stored  in  such  part  of  the 
vessel.  In  such  case  the  damage  is  not  one  of  the  "dangers  of  the  seas  " 
within  the  exceptions  of  the  bill  of  lading.  —  The  Sveno,  U.  S.  Cir.  Ct. 
Dist  Mass.,  Am.  L.  Reg..  May,  p.  810. 

Liability  of  tug  and  tow.  —  In  towing  a  vessel  into  port  it  is  the  duty  of 

the  tow  to  DC  steered  properly,  to  follow  in  the  wake  of  the  tug,  and  to  per- 
form all  those  duties  which  nautical  skill  demands  in  order  to  properly  man- 
nge  the  tow.  If,  at  the  critical  moment  when  about  to  enter  tne  harbor, 
the  tow  carries  such  sail  as  to  take  her  out  of  the  control  of  the  tug,  either  as 
tu  her  headway  or  course,  the  tug  should  not  be  held  at  fault  for  any  dis- 
aster that  ensues.  In  this  case  the  vessel  being  towed  carried  so  much  sail 
that,  in  the  opinion  of  experienced  sailors,  the  tug  could  not  have  prevented 
the  disaster,  and  hence  is  not  liable  for  the  resulting  damage.  — Stretch  r. 
Tug  Maigaret  U.  S.  Dist  Ct  South.  Dist  Mich.,  Ch.  Leg.  N.,  May  8.  p. 
288. 

Prize  of  war.  —  The  title  to  captured   property  always  vests  primarily  in 

the  government  of  the  capti^rs,  and  the  rights  of  individuals,  where  such 
rights  exist  are  the  result  of  local  law  or  regulations.  Where  a  rebel  vessel 
was  captured  in  neutral  waters,  and  brought  within  the  jurisdiction  of  this 
go%'eniment  but  the  capture  was  afterwaras  disavowed  by  this  government 
the  captor  is  not  entitled  to  prize-money.  The  case  is  one  in  which  the  judi- 
cial must  follow  the  action  of  the  political  department  of  the  government.  — 
Collins,  Admrx.,  v.  Str.  Florida,  U.  S.  Sup.  Ct,  Ch.  Leg.  N.,  May  1,  p.  277. 
See  SuRBTYsuiP. 

Wfiges  —  Disabled  seaman  left  in  foreign  port.  —  A  seaman,  though  sick, 

who  is  left  by  the  master  in  a  foreign  port  without  his  consent  and  without 
being  discharged,  is  entitled  to  his  wages  up  to  the  end  of  his  voyage,  or 
until  he  can  get  back  to  his  home  port  —  Hevnsohn  r.  Merriman,  U.  S. 
Dist  Ct  South.  Dist  N.  Y.,  Fed.  Rep.,  April  2/,  p.  728. 
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286  DIGEST   OF    RECENT   CASES. 

AoKNCY.  —  Acting  for  both  parties  to  a  contract.  —  An  agent  may  properly 
net  for  one  party  to  a  contract  although  he  is  at  the  same  time  agent,  for 
othfer  purposes,  of  the  other  party.  An  agent  merely  for  tiie  care  and  cus- 
tody of  property  may  act  as  agent  for  an"  insurance  company  in  issuing:! 
policy  oi  insurance  on  the  property.  The  two  capacities  are  not  neces- 
siirily  inconsistent  —  Northrop  v.  Oernmnia  Fire  Ins.  Co..  Sup.  Ct  Wis., 
Ani.'L.  Reg.,  May,  p.  291. 

See  Contract  ;  Mechanic's  Lien. 

Assignment.  — Warehouse-receipt  — Possession  of  property.  —  The  assignment 
of  a  warehouse- receipt  transfers  the  legal  title  and  constructive  possession  of 
the  property  to  the  assignee,  and  he  may  maintain  an  action  for  its  conver- 
sion. —  Bank  t?.  Bates.  tJ.  S.  Dist.  Ct.  South.  Dist.  Ohio,  Fed.  Rep.,  April 
27,  p.  702. 

Assignment  of  Judomknt. —  Set-off.  —  The  assignee  of  a  judgment  must 
show  that  he  is  the  absolute  owner,  or  he  cannot  set  it  off.  —  Jones  r.  Chal- 
fant.  Sup.  Ct.  Cal.,  Pac.  Coast  L.  J.,  April  8,  p.  134. 

Attachment.  —  Traverse  —  Fact,  and  not  belief,  in  issue.  —  The  provisions  of 
the  Revised  Statutes  relating  to  attachment  providing  for  the  tniverse  of  the 
affidavit  upon  which  the  writ  issues,  by  the  defendant,  put  in  issue  the  fact 
of  the  existence  of  the  grounds  alleged'therein  for  issuing  th«  same,  and  not 
the  belief  of  the  plaintiff,  or  the  fact  that  he  may  have  good  reasons  for  be- 
lieving that  the  grounds  for  issuing  the  same  existed.  —  Davidson  r.  Hackett, 
Sup.  Ct  Wis.,  Wis.  Leg.  N.,  May  G,  p.  256. 

Bankruptcy.  —  Assignee  —  Prior  assignment.  —  Whatever  money  or  prop- 
erty is  in  the  possession  of  the  bankrupt  at  the  time  of  filing  his  petition, 
which  he  is  actually  using  and  holding  as  his  own,  passes  to  his  tissignee  in 
bankruptcy,  and  he  cannot  set  up  in  defence  to  the  claim  of  the  assignee  the 
title  of  a  prior  assignee  under  a  general  assignment  for  the  benefit  of  credi- 
tors, merely  for  the  purpose  of  retaining  such  property  in  his  own  posses- 
sion.—In  re  Moses,  IJ.  S.  Dist  Ct  South.  Dist  N.  Y.,*Fed.  Rep.,  .Mav  4,  p. 
846. 

Pleading  discharge  by  supplemental  answer.  —  Where  defendant's  prop- 
erty had  been  attached  more  than  four  months  before  he  instituted  proceed- 
ings in  bankruptcy,  and  he  had  given  an  undertaking  for  the  release  of  the 
property,  it  is  not'  an  abuse  of  discretion  for  the  court  to  refuse  to  permit 
the  defendant  to  file  a  supplemental  answer  setting  up  his  dischai^e  as  a  bar 
to  the  proiecution  of  the  action.  Such  defence  is^  inequitable.  —  Harding  r. 
Winsor,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  May  1,  p.  264.     See  Pleading.^ 

Preference  —  Intefvnediate  liens.  —  A  preference  may  be  avoided  under 

the  bankrupt  law  wherever  the  creditor  has  knowledge  of  facts  calculated 
not  merely  to  niise  a  suspicion,  but  to  produce  a  reasonable  belief  of  the 
debtor's  insolvency.  What  fiuts  are  necessary*  to  produce  such  belief  must 
be  determined  in  each  particular  ciwe.  Where  an  tissignee  in  bankruptcy 
avoids,  as  a  preference,  an  execution  larger  in  amount  than  the  value  of  the 
goods  levied  on,  he  is  entitled  to  the  goods  or  their  proceeds  as  against  an 
execution  levied  after  the  preferential  execution,  but  before  the  filing  of  the 
petition  in  bankruptcy.  —  Claridge  v.  Kulmer,  U.  S.  Cir.  Ct  Kast  Dist 
Pa.,  Fed.  Rep.,  AprilG,  p.  399.     See  Title. 

Specifications  in  opposition  to  discharge  —  Newly  discovered  evidence.  — 

Sect  6120  of  the  Revised  Statutes  does  not  authorize  a  rehearing  or  new 
trial  upon  speciflcutioiB  filed  in  opposition  to  the  discharge  of  a  bankrupt 
heard  and  determined  before  the  discharge,  even  if  the  opposing  creditor  can 
adduce  now  facts,  happening  since  the  discharge,  which  would  be  competent 
evidence  if  a  new  trial  were  authorized  by  the  sUtute.  —In  re  Corwin,  V.  S. 
Dist  Ct  South.  Dist  N.  Y.,  Fed.  Rep.,  Mav  4,  p.  847. 
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Baxkruptcy  —  Ck>nttuued. 

Taxes  —  Provable  debts,  —  Tuxes  are  not  debts  within  the  meaning  of 

Sect  5106  of  the  Bankruptcy  Act,  which  provides  that  no  creditor  whose 
debt  is  provable  shall  prosecute  to  final  juogment  any  suit,  etc.  They  are 
provable  claims,  but  the  collection  of  them  in  the  usual  way  will  not  be 
restrained.  They  are  provided  for  in  sect  6101. —In  re  Duryee,  U.  S. 
Dist  Ct  N.  J.,  if.  J.  L.  J.,  May,  p.  188. 

Baitks  and  Bamkino.  —  Liabilitt/  for  negligence — Torts — Ultra  Vires  — 
Special  deposits,  —  An  action  on  the  case  will  lie  against  a  bank  for  the  loss, 
by  gross  negli^nce,  of  a  special  deposit  which  deposit  was  made  with  the 
knowledge  of  its  officers  and  directors.  A  corporation  is  liable  for  every 
wrone  it  commits,  and  to  an  action  brought  thereon  ultra  vires  cannot  be  se\ 
up.  By  sect  5228,  Revised  Statutes,  a  national  bank  may  receive  special 
deposits;  and  a  deposit  of  securities  for  safe-keeping,  and  without  reward, 
is  a  special  deposit  The  history  of  banking  discloses  that  the  original 
deposits  of  the  first  banks  were  in  specie,  money,  bullion,  plate,  etc,  for  safe- 
keeping, and  to  be  specifically  returned.  —  Bank  v.  Graham,  U.  S.  Sup.  Ct, 
Rep.,  April  28,  p.  533;  Week.  Jur.,  May  13,  p.  29. 

Bills  of  Lading.  —  Negotiable  insti'ument  —  When  stolen,  a  purchaser  for 
value  does  not  acquire  title.  —  A  statute  declaring  that  bills  of  lading  "shall 
be  negotiable,  and  may  be  transferred  by  indorsement  and  delivery,"  or 
declaring  that  "  they  shall  be  negotiable  by  written  indorsement  thereon 
Mild  delivery,  in  the  same  manner  a^  bills  of  exchange  and  promissory  notes," 
does  not  put  bills  of  lading  in  all  resjpeots  on  the  footing  of  bills  of  exchange 
and  other  instruments  which  are  the  representatives  of  money.  Accord- 
inglv.  when  an  indorsed  bill  of  lading  was  stolen  from  the  owner  without  his 
negfigence,  held,  that  a  purchaser  for  value  without  notice,  from  the  thiet^ 
would  Tn>l  acquire  title  thereto,  or  to  the  goods  represented  thereby,  against 
the  owner.  No  statute  is  to  be  construed  as  altering  the  common  law  farther 
than  its  words  import.  —  Shaw  v.  Bank,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  May  1, 
p.  348;  W.  N.  C,  April  1.  p.  221. 

Bills  and  Noxits.  —  Guarantee  not  an  indorsement. — Where  the  president 
of  a  national  bank  wrote  upon  the  back  of  a  promissory  note  a  guarantee, 
.ind  signed  it  presidential ly,  held,  not  to  be  an  indorsement  in  a  commercial 
sense,  and  that  the  assignee  of  such  note  stands  in  no  better  position  than  the 
assignor.  —  Central  Trust  Co.  ».  Bank,  U.  S.  Sup.  XJt,  Ch.  Leg.  N.,  March 
20,  p.  232. 

Innocent  holder  for  value.  — The   holder  of   negotiable   paper  before 

maturity,  for  value,  and  without  notice  of  equities  between  the  original  par- 
ties, takes  it  clear  of  such  equities,  and  neither  fraud  nor  duress  will  invali- 
djite  it  in  his  hands.  A  mortgage  given  to  secure  such  a  note,  being  an 
accessorv  to  the  debt  is  protected  from  similar  defences.  —  Beals  v.  Neddo, 
U.  S.  CiV.  Ct  Dist  Kan.,  Rep.,  March  81,  p.  397. 

Innocent  holder — Preexisting  debt.  — A  holder  without  notice  of  equities 

subsisting  between  the  maker  and  the  payee  cannot  be  affected  by  them 
unless  he  occupy  the  position  of  a  holder  without  consideration.  A  holder 
of  a  note  taken  in  payment  of  an  antecedent  debt  is  a  holder  for  a  valuable 
consideration.  In  an  action  upon  a  note  by  the  indorsee  against  the  maker, 
the  defendant  filed  an  affidavit  of  defence  averring  that  the  payee  had  in- 
dorsed the  note  to  the  plaintiff  in  violation  of  an  agreement  contemporaneous 
with  the  execution  of  the  note,  that  it  should  be  applied  to  a  specific  pur- 
pose; further,  that  the  plaintiff  did  not  purchase  the  note  for  a  valuable 
consideration,  but  received  the  same  for  an  antecedent  debt  Held,  that  the 
affidavit  was  insufficient  to  prevent  judgment.  —  Bardsley  v.  Delp,  Sup.  Ct 
Pa.,  W.  N.  C,  March  20,  p.  479. 

Liability  of  payee  as  indorser — Parol  evidence. — The   liability  which 
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Bills  akd  Notes  —  Continued. 

the  payee  of  a  draft  incurs,  by  writing  his  name  on  the  back  of  the  instru- 
ment and  transferring  it,  is  that  of  indorser,  and  parol  testiniony  is  inad- 
missible to  show  that  his  liability  is  not  that  ot  an  indorser,  but  of  an 
original  promisor  or  gnuarantor.  ^arol  evidence  is  inadmissible  to  prove 
that  the  mdorser  of  a  araft  released  the  holder  thereof  from  his  obligation 
to  use  due  diligence  to  collect  it  The  failure  of  the  holder  of  a  draft  to 
use  due  diligence  to  collect  it  releases  the  indorser  from  liability  to  pay  it.  — 
McKenzie  v.  Harris,  Com.  App.  Texas,  Texas  L.  J.,  April  28,  p.  529.' 

Lost  Insti-ument  —  Burden  of  proof .  —  To  avoid  the  necessity  of  giving 

indemnity,  the  burden  is  on  the  plaintiff  who  seeks  to  recover  aeainst  the 
maker  of  a  lost  negotiable  note,  to  prove  that  the  note  was  not  indorsed  be- 
fore it  was  lost — Bigler  r.  Keller,  Sup.  Ct  Pa.,  W.  N.  C,  May  6,  p.  323. 

Note  altered  without  fraudulent  intent  —  Former  action,  —  Jury  in  this 

case  having  found  that  an  alteration  of  a  note  was  without  fraudulent  in- 
tent, held^  that  the  rejection  of  certain  evidence  was  not  error,  and  the 
facts  stated  in  the  answer  constituted  no  defence.  Where  a  note  is  altered 
without  fraudulent  intent,  the  payee  may  recover  on  the  original  considera- 
tion, and  may  establish  such  consideration  by  any  evidence  he  may  have, 
written  or  oral.  Record  of  former  action  helk  properly  excluded.— ^Morri- 
son V.  Huggins,  Sup.  Ct  Iowa,  N.  W.  Rep.,  April  3,  p.  8^. 

Note  made  by  corporation.  —  In  the  absence  of  a  special  denial,  the  au- 
thority of  officers  of  an  incorporated  company   to  make   a  note  will  be 
g resumed,  and  also  that  the  note  whs  given  for  a  consideration.  —  Societe  r. 
anque,  Ct  Q.  B.  Montreal,  Ch.  Leg.  N.,  April  24,  p.  180. 

BooMAQS  Chaross.  —  See  Contract. 

Broksraok.  —  See  Contract. 

Certiorari. —  When  urrit  will  not  lie, —  The  writ  will  lie  to  review  action  of 
board  or  officers  exercising  iudicial  functions,  but  not  when  exercising  legis- 
lative functions,  as  where  the  school  board  changed  readers  that  had  been 
some  time  in  use  in  the  schools. — The  People  ex  rel.  etc  v.  Board  of 
Education,  Sup.  Ct  Cal.,  Puc  Coast  L.  J.,  April  17,  p.  194. 

Common  Carriers.  — Bill  of  lading  limiting  liaHlity  —  Burden  of  proof . — 
The  delivery  of  a  bill  of  lading  by  a  common  carrier  and  its  acceptanco  bv 
the  shipper,  at  the  time  of  the  delivery-  of  the  goods,  constitute  a  contract 
between  the  parties  embracine:  the  con'ditions  contained  in  the  bill  of  lading. 
The  shipper  who  thus  accepts  a  bill  of  lading  cannot  allege  ignorance  of  its 
terms.  Where  a  bill  of  lading  exempts  a  carrier  from  liability  from  loss  by 
fire,  unless  caused  by  his  negligence,  the  burden  of  proving  negligence  is  on 
the  shipper. — Wertneimcr  r.  I^ennsvlvania  R.  Co.,  IT.  S.  Cir.  Ct  South.  Dist. 
N.  Y.,  Am.  L.  Reg.,  May,  p.  823;  \Veek.  Jur.,  April  15,  p.  905. 

Vendor  and  purchaser — Unqualified  bill  of  lading — Stoppage  in  trans- 
itu,—  When  goods  are  given  by  a*  consignor  to  a  common  carrier  to  be 
delivered,  without  qualification,  to  the  consignee,  the  consignor  cannot,  by  a 
subsequent  direction  to  the  carrier,  prevent  the  delivery  of  the  goods  to  the 
consignee,  unless  he  shows  a  state  ot  facts  which  would  justify  the  exercise 
of  the  right  of  stoppage  in  transitu.  Where  a  carrier,  despite  such  subse- 
quent instruction  from  the  consignor,  delivers  the  goods  to  the  consignee, 
and,  in  consequence  of  the  deliver}*,  is  sued  by  the  consignor  in  another 
State,  the  fact  that  judgment  is  obtained  against  the  carrier  in  such  suit  will 
not  avail  in  a  subsequent  suit  by  the  carrier  against  the  consiernee  for  the  re- 
covery of  the  $rix>ds. — Railroatl  Co.  r.  W^iseman,  Sup.  Ct  Pa.,  W.  N.  C., 
Marcii  20,  p.  480. 

Cokstable.  —  Levy  —  Idemnifyhip  bond,  —  Where  a  constable,  after  levying 
upon  property,  becomes  sick  or  unable  to  carry  out  the  levy,  ho  may  rvfieve 
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binuelf  from  liability  by  turning  the  property  over  to  Another  constable. 
AVhere  a  judgmentrcreditor  has  given  the  officer  making  the  levy  an  idem- 
nif?ingbond,  he  h  entitled  to  have  the  levy  carried  out;  and  if  the  officer 
vofuntarily  release  the  propertv  to  a  claimant  thereof,  he  will  be  liable  thei-e- 
for,  und  cannot  excuse  nimself  by  merely  showing  that  the  execution-debtor 
had  no  title.  —  Evans  v.  Thurston,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  April  8,  p. 
429. 

CoNSTrruTioNAi.  Law.  —  "  Due  process  of  Law.**  — See  Administration. 

Interstate  commerce  —  Discrimination  in  wharfage  dues  against  foreign 

States. — An  ordinance  of  the  city  of  Baltimore,  authorized  by  a  statute  of 
Maryland,  and  in  pursuance  of  which  vessels  landing  at  the  public  wharves 
of  the  city,  laden  with  the  products  of  other  States,  were  required  to  pay 
wharfage  fees  which  were  not  exacted  from  vessels  landine  thereat  with  the 
products  of  Maryland,  declared  to  be  in  conflict  with  the  Nationiil  Con- 
siUtution.  Wharfage  fees  so  exacted  cannot  be  regarded,  in  the  sense  of 
former  decisions,  as  compensation  for  the  use  of  the  city's  propertv,  but  w 
mere  expedient  or  device  to  build  up  the  domestic  commerce  of  Afiiryland 
by  means  of  unequal  and  oppressive  burdens  upon  the  industry  and  business 
of  other  States.  —  Grey  v.  Mayor  of  Baltimore,  U.  S.  Sup.  Ct,  Alb.  L.  J., 
May  8,  p.  872;  Ch.  Leg.  N.,  April  17,  p.  262;  Rep.,  April  28,  p.  629. 

Obligation  of  contracts  —  Foreign  laws  —  Lex  fori.  —  A  Canada  railroad 

company  executed  and  issued  bonds  in  Canada,  which  by  their  terms  were 
payable  in  the  city  of  New  York.  In  an  action  in  New  York  upon  the 
bonds  to  recover  interest,  the  company  set  up  an  act  of  the  Canadian  Parlia- 
ment authorizing  the  company  to  substitute  new  bonds  at  a  reduced  rate  of 
interest  Held,  that  the  aefence  was  not  available:  (1)  because  the  law  of 
the  place  of  performance  of  the  contract  and  not  of  the  place  of  its  exe- 
cution, governed,  and  this  law  could  not  be  affected  by  extra-territorial 
legislation;  (2)  because  the  act  of  the  Canadian  Parliament  was  invalid,  on 
the  ground  that  it  violated  fundamental  principles  of  justice,  and  (8)  because 
such  act  violated  the  fundamental  principles  of  the  Federal  law.  —  Gcb- 
hard  r.  Canada  Southern  R.  Co.,  U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Alb.  L. 
J.,  31ay  1,  p.  852;  Fed.  Rep.,  April  6,  p.  887.    See  Contract. 

Powers  of  State  to  regulate  the  administration  of  law  —  Fourteenth  Amend- 

ment  —  *^Due  nrocess  of  law*'  —  Territorial  jurisdiction  of  courts. — The 
eouality  clause  in  the  first  section  of  the  Fourteenth  Amendment,  viz.,  that 
which  prohibits  any  State  from  denying  to  any  person  the  equal  (protection 
of  the  laws,  contemplates  the  protection  of  persons,  and  classes  of  persons, 
against  unjust  discriminations  by  a  State ;  it  has  no  reference  to  territorial 
or  municipal  arrangements  made  for  different  poHions  of  a  State.  It  wms 
not  intended  to  prevent  a  State  from  arranging  and  parcelling  out  the  juris- 
diction of  its  several  courts  as  it  sees  fit  either  as  to  territorial  limits,  sub- 
iect-matter,  or  amount  or  the  finality  of  their  several  judgnents  or  decrees.  — 
Bowman  v.  Lewis  et  al.,.U.  S.  Sup.  Ct,  Cent  L.  J.,  Alay  7,  p.  366.  See 
Criminal  Law. 

Supervisors  of  election  —  Habeas  corpus.  —  The  Supreme  Court  of  the 

United  States  has  the  power  to  exercise  appellate  jurisdiction  by  habeas 
corpus  directly,  whether  it  has  Jurisdiction  to  review  a  judgment  by 
writ  of  error  or  not  Its  jurisdiction  by  habeas  corpus^  when  not  re- 
strained by  some  special  act  of  Congress,  extends  generally  to  impris- 
onment by  inferior  tribunals  which  have  no  jurisdiction  of  the  cause,  or 
whose  proceedings  are  otherwise  void,  and  not  merely  erroneous.  Other- 
wise, errors  committed  by  the  inferior  court  can  only  be  reviewed  by  writ  (»f 
error.  Where  personal  liberty  is  concerned,  the  judgmont  of  an  inferior 
court  affecting  it  is  not  so  conclusive  but  that  the  question  of  its  authority 
to  try  and  imprison  the  party  may  be  reviewed  on  habeas  corpus  by  a  supc- 
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rior  court  or  jud^  havine  power  to  award  the  writ  The  acts  concern- 
ing Federal  supervisors  of  election  are  constitutional.  Congress  has  a  super- 
visory power  over  the  election  of  senators  and  representatives,  and  it  may 
either  make  new  regulations,  or  add  to,  alter,  or  modify  the  rep^ulations  made 
b^  the  State ;  and,  in  the  exercise  of  such  power,  can  properly  cause  no  colli- 
sion of  regulations  or  jurisdiction,  because  the  authority  of  Congress  over 
the  subject  is  paramount^  and  any  regulations  it  may  make  necessarily  super- 
sede inconsistent  regulations  of  the  State.  This  is  mvolved  in  the  power  to 
"  make  or  alter."  —  Ex  parte  Liebold,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  March  27,  p. 
247.    Also,  Ex  parte  Clarke,  U.  S.  Sup.  Ct.  Alb.  L.  J.,  March  27,  p.  266. 

Taxation    of  national-bank  aharet — Unequal    assessment  —  Remedy. — 

A  law  is  not  unconstitutional,  which  does  not  in  itself  conflict  with  the  Con- 
stitution, by  reason  of  injustice  produced  by  its  maladministration.  The 
rule  of  unequal  valuation  for  taxation  adoptoci  by  local  boards  of  equaliza- 
tion is  in  conflict  with  the  Constitution  of  6hio.  Equity  may  properly  inter- 
fere to  restrain  the  exercise  of  unconstitutional  power,  and  tne  appropriate 
relief  is,  upon  payment  of  the  amount  of  the  tax  which  is  equal  to  that 
assessed  on  other  property,  to  enjoin  the  collection  of  the  illegal  excess.  In 
this  case  the  rule  adopted  was  to  assess  real  estate  and  ordinary  personal 
property  at  one-third  of  its  actual  value,  moneyed  capital  at  six-tenths  its 
value,  and  national-bank  shares  at  their  full  value.  Dissenting  opinion  by 
Wuite,  C.  J.  —  Cummings  v.  Bank,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  March  20,  p. 
228.    See  also  Pelton  r.^ank,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  March  20,  p.  232. 

Contempt.  — Juror  conferring  with  party  to  suit —  Perjury.  —  Under  sect  726 
of  the  Revised  Statutes,  a  juror  in  a  Federal  court  is  guilty  of  a  contempt  in 
corruptly  conferring  with  a  party  to  a  suit,  during  the  tnal,  it  appearing  that 
the  court  had  expressly  forbidden  the  jury  to  converse  with  any  one  regard- 
ing the  case.  Semble,  that  he  would  be  guilty  of  contempt  even  if  no  such 
direction  were  given.  In  proceedings  for  criminal  contempt  the  answer  of 
the  respondent,  in  so  far  as  it  contains  statements  of  facts,  must  be  taken  as 
true ;  if  false,  the  government  is  remitted  to  a  prosecution  for  peijury.  — In 
re  May,  Dist  Ct  East  Dist  Mich.,  Fed.  Rep.,  May  4,  p.  787. 

Constraint  of  Trade.  —  See  Contract,  Void  <u  against  public  policy^ 

Contract,  —>■  Agency f  what  constitutes  —  Question  ^or  jury.  — Where  plaintiff 
contracted  with  the  defendant's  foreman  of  certain  works  to  deliver  a  certain 
quantity  of  stone  at  a  particular  place,  which  was  done  and  paid  for;  and 
where  plaintiff  subsequently  notified  defendant  that  he  was  ready  to  deliver 
a  further  quantity  of  stone  at  another  place,  in  pursuance  of'  an  alleged 
coiitrnct  made  with  the  same  foreman,  whose  agency  for  the  second  purpose 
was  denied  Inr  the  defendant  and  the  second  lot  of  stone  refused;  in  an  action 
for  breach  of  contract  it  is  for  the  jury  to  determine  the  fact  of  the  aeency 
alleged  and  denied,  and  it  was  error  to  instruct  them  that  if  they  betievei^ 
the  evidence,  and  that  the  foreman  undertook  to  make  the  contract  claiming 
to  have  authority  therefor,  they  must  find  for  plaintiff.  It  was  also  error  to 
instruct  that  the  alleged  contract  for  the  two  lots  of  stone  was  one  and  indi- 
visible.—  Gano  r.  Ohio  &  North- Western  R.  Co.,  Sup.  Ct  Wis.,  N.  W. 
liep.,  April  17,  p.  385;  Wis.  Leg.  N.,  April  22,  p.  287. 

Breach  — Damages,  —  When  parties  make  a  contract,  which  one  of  them 

breaks  or  neglects  to  keep,  the  delinquent  party  must  recompense  the  other 
for  all  the  natural  and  direct  damage  which  results  from  such  breach. — 
Salvo  V,  Duncan,  Sup.  Ct  Wis..  Wis.  Leg.  N.,  April  8,  p.  216. 

Breach  of  parol  agreement  to  lease  —  Measure  of  damages.  —  An  action 

will  lie  for  the  breach  of  a  parol  agreement  to  lease  premises  for  a  term  of 
years,  to  commence  in  the  future.  The  measure  of  damages  in  such  a  case, 
however,  will  be  the  amount  of  any  special  damage  —  as,  for  money  expended 
in  fitting  up  the  premises  —  sustained  by  the  landlord  by  reason  of  the  failure 
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to  take  the  lease  as  agreed.  Damages  arising  from  loss  of  the  bargain,  and 
loss  of  the  rent  agreed  to  be  reserved  in  the  lease,  are  not  elements  of  dam- 
age  to  be  considered  in  this  action.  —  Sausser  v.  Steinwetz,  Sup.  Ct  Pa., 
Oh.  Leg.  N.,  May  8,  p.  288. 

— '-  By  State  to  locate  eounty-aeat  —  Obligation  of  contracts  —  Public  laws,  — 
In  the  year  1846,  the  Legislature  of  Ohio  passed  an  act  whereby  it  was  pro- 
Tided  that  the  county-seat  of  Mahoninsr  County  should  be  ''permanently 
established'*  at  Cnnfield,  upon  the  fulfilment  of  certain  prescribed  terms 
and  conditions,  which  were  fully  complied  with.  The  county-seat  was 
established  accordingly,  and  remained  at  Oanfield  for  about  thirty  years. 
In  1874,  the  Legislature  passed  another  act,  providing  for  its  removal  to 
Youngstown.  Tnis  bill  was  filed,  setting  forth  that  the  act  of  1846,  and 
what  was  done  under  it,  constituted  an  executed  contract,  within  the  mean- 
ing and  protection  of  the  contract  clause  of  the  Constitution  of  the  United 
States,  and  praving  for  a  perpetual  injunction  against  the  removal  con- 
templated bv  ihe  latter  act  Held^  (1)  that  the  contract  clause  of  the 
Constitution  nad  no  application ;  (2)  that  the  act  of  1846  was  a  public  law, 
relating  to  a  public  subject,  with  respect  to  which  a  prior  had  no  power  to 
bind  a  subsequent  Legislature.  —  Newton  v.  Commissioners,  etc,  U.  S.  Sup. 
Ct,  Alb.  L.  J..  May  1,  p.  860;  Rep.,  April  21,  p.  497. 

Cause  of  action — Reasonable  construction  of  charter  provision. — The 

}>rovision  of  plaintilf' s  charter  that  its  boomage  charges,  at  the  rate  per  1,000 
iaet  there  prescribed,  \'  shall  be  due  and  payable  as  soon  as  the  amount  thereof 
is  ascertained*'  (Pub.  '&  Local  Laws  1871,  chap.  45,  sect  18),  does  not  pre- 
vent the  company  from  maintaining  an  action  for  such  charges  as  soon  as  it 
shall  have  ascertained  the  quantity  of  lo^  as  accurately  as  is  possible  under 
the  circumstances,  or  require  either  that  it  and  the  owner  shall  agree  on  the 
quantitj,  or  that  it  shall  ascertain  such  (quantity  by  actual  measurementy 
which  18  not  practicable  while  the  logs  are  in  the  water.  A  resolution  of  the 
plaintiff  company  provides  that  the  amount  of  boomage  charges  shall  be 
ascertained  by  "counting  the  log^  into  the  boom."  Held^  that  the  rule  is 
reasonable,  and  the  company  may  maintain  an  action  for  the  charts,  when 
so  ascertained,  although  the  number  of  feet  mav  have  been  overestimated.  — 
Wansan  Boom  Co.  r.  Plumer,  Sup.  Ct  Wis.,  S^.  W.  Rep.,  April  17,  p.  366 ; 
Wis.  Leg.  N.,  April  15,  p.  257. 

Implied  from  usage  —  Broken  commission  for  sale  of  real  estate  —  Quan- 
tum meruit,  —  A  usage  which  is  to  govern  a  question  of  right  should  oe  so 
certain,  uniform,  and  notorious  as  probably  to  be  known  to  and  understood 
by  the  parties  as  entering  into  the  contract.  Where  a  sale  of  real  estate  is 
negotiated  through  a  broker,  without  an  agreement  as  to  his  compensation, 
in  the  absence  of  adequate  evidence  as  to  a  customary  rate  of  commission  he 
can  recover  no  more  than  the  reasonable  value  of  the  services  rendered.  In 
an  action  by  a  broker  to  recover  commissions  on  the  sale  of  a  colliery,  where 
the  testimony  fixed  the  ordinarjr  commission  at  rates  varying  from  five  to 
twenty-five  per  cent,  held,  that  it  was  error  in  the  court  below  to  refuse  to 
charge  the  jury  that  there  was  no  evidence  of  a  fixed  rate  of  commission,  and 
that  the  plaintiff  could  recover  no  more  than  just  compensation  for  services 
rendered.  — PotU  c.  Aechtermacht,  Sup.  Ct  Pa.,  W.  N.  Ct  April  20, 
p.  278. 

Infant —  Purchase-money.  —  An  infant  who  has  purchased  personal  prop- 
erty, and  given  a  mortgage  upon  it  to  secure  the  purchase-money,  or  a  part  of 
it  cannot  avoid  the  mortgage  under  the  plea  of  infancy  without  rendering 
void  the  sale  and  losing  his  rights  under  it  — Knaggs  ».  (xreen,  Sup.  Ct  Wis., 
Wis.  Leg.  N.,  March  25,  p.  198. 

Parol  evidence  to  show  warranty  —  Vendor's  liability.  —  Certain   parol 

evidence  held  proper  to  show  a  warranty  in  connection  with  a  certain  con- 
tract for  the  sale  of  ice.    Positive  statements  by  a  vendor  as  to  quality, 
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which  he  must  have  known  were  false,  upon  which  vendee  relies,  and  in  odd- 
sequence  suffers  damage,  will  make  vendor  liable.  If  the  vendee  would  not 
have  made  the  purchase  but  for  the  false  statements,  the  fact  that  he  may  in 
part  have  relied  upon  other  facts  is  immaterial.  In  case  of  fraudulent  war- 
ranty asserted  as  defence,  an  instruction  that  makes  the  case  turn  on  the 
question  of  fraud,  excluding  the  warranty,  is  improper.  Where  evidence  is 
conflicting  as  t«»  controverted  issues,  accuracy  in  instructions  to  the  jurv  is 
essential.  —  Ruff  r.  Jarrett,  Sup.  Ct  III.,  N.  W.  Kep.,  March  27,  p.  418; 
Week.  Jur.,  April  16, -p.  895. 

Reaeissian.  —  Bee  Plxadino. 

Statute  of  Frauds  —  Aaenta*  commuaioru.  —  Where,  by  letter,  an  agree- 
ment was  made  whereby  plaintiff  was  to  sell  goods  for  defendant  for  a  com- 
mission on  all  the  goods  he  should  sell  and  all  the  trade  he  should  make  for 
defendant,  the  agreement  being  for  a  period  of  two  years,  held^  (1)  that 
the  agreement  whs  valid  under  the  Statute  of  Frauds:  (2)  that  plaintiff  was 
under  no  obligation,  express  or  implied,  to  devote  himself  exclusively  to  the 
sale  of  defendant's  goods;  and  (8)  that  plaintiff  was  entitled  to  commissions 
on  all  sales  made  through  his  influence.  — Norton  v.  American  Ring  Co.,  U. 
S.  Cir.  Ct.  South.  Dist  N.  Y.,  Fed.  Rep.,  April  27,  p.  684;  Rep.,  May  5, 
p.  671. 

Unskilful  employee  —  Evidence,  —  A  person  employed  to  keep  the  ac- 
count-books of  another  may  recover  the  oalance^  due  for  his  services  upon 
other  proof  thereof,  although  the  books  were  so  negligently  or  unskilfully 
kept  as  not  to  show  the  state  of  the  accounts  between  the  parties.  The  fact 
that  plaintiff  was  negligent  and  unskilful  in  his  employment  will  not  pre- 
vent nis  recovering  what  his  services  were  really  worth.  After  evidence 
introduced  by  defendant  to  show  plaintiff's  negligence  and  want  of  skill  in 
his  employment,  it  was  competent  for  plaintiff,  in  rebuttal,  to  introduce  tes- 
timony tKat  he  was  competent  or  qualified  for  the  employment,  or  thnt  he 
was  skilful,  faithful,  ana  serviceable  therein.  —  McCormick  r.  Ketchum, 
Sup.  Ct  Wis.,  N.  W.  Rep.,  March  27,  p.  812. 

Void  as  against  public  policy,  —  A  contract  that  a  railroad  company  shall 

not  erect  a  depot  at  a  particular  place,  or  within  a  specified  distance,  is  void 
as  against  public  policy.  Defendant,  a  railroad  company,  in  consideration 
of  an  agreement  that  its  only  depot  in  Des  Moines  should  be  erected  on  the 
east  side  of  the  Des  Moines  *River,  procured  to  be  made  to  it  a  conveyance 
of  certain  property  to  be  used  for  depot  purposes.  Subse<^ueutly,  in  viola- 
tion of  this  agreement,  it  erected  other  depots  on  the  west  side  o^  the  river, 
doing  most  of  its  business  on  that  side  of  the  river.  Held^  that  such  con- 
tract was  void  as  against  public  policy,  and  plaintiffs,  from  whom  such 
conveyance  was  procured,  were  not  entitled  to  nny  relief  on  account  of  the 
failure  of  defendant  to  comply  with  such  agreement;  and  the  fact  that  the 
defendant  may  have  used  frau(^ulent  representations  to  procure  such  convey- 
ance would  ni*t  alter  the  case.  -  Williamson  o.  Chicago,  Rock  Island  *•& 
Pacific  R.  Co.,  Sup.  Ct.-  Iowa,  N.  W.  Rep.,  April  8,  p.  405. 

CoFVEBSioN.  —  See  Assignment. 

Copyright.  —  Any  substantially  new  adaptation  of  an  old  piece  of  music 
constitutes  a  valid  subject  for  copyright  — Schuberth  v.  Shaw,  U.  S.  Cir.  Ct 
East  Dist  Pa.,  Am.  L.  Reg.,  April,  p.  248. 

Corporations. — Assessments  on  stock  —  Subscription  to,  haw  proved  in  ab- 
sence of  subscription-book,  —  See  Evidenck. 

Contract —  Ultra  vires.  — Although  a  contract  may  have  been  ultra  vires^ 

a  court  of  equity  will  restrain  a  corporation  from  recovering  possession  of 
property  which*  has  passed  thereunder,  without  due  process  of  law  and  a 
return  of  the  consideration  paid.  —  Atlantic  &  Pacific  Tel.  Co.  v.  Union 
Pacific  R.  Co.,  U.  S.  Cir.  Ct  Dist  Neb.,  Fed.  Rep.,  May  4,  p.  745. 
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—  Exttnction  of —  How  pleaded.  —  Any  person  served  with  process  as  the 
lepresentative  of  a  defendant  corporation  may  plead  in  abatement  in  his  own 
nsme,  that  the  corporation  is  extinct ;  or  he  may  make  the  defence  by 
motion  to  dismiss  the  suit,  or  by  suggestion  of  his  attorney  on  the  recoro, 
supported  by  affidavit  of  the  facts.  Any  person  so  served  with  process  may 
deny  by  plea  in  abatement  that  he  sustains  any  relation  to  the  corporation 
which  autnorizes  service  of  process  on  him  as  the  representative  of  the  cor- 
poration. —  Kelly  V.  Mississippi  Central  R.  Co.,  U.  S.  Cir.  Ct.  West.  Dist 
Tenn.,  Cent  L.  J.,  April  9,  p.  286. 

LiahiUty  of  stockholders.  —  The  charter  of  a  banking  corporation  pro- 
vided that  in  case  of  the  failure  of  the  corporation  "  each  stockholder  *  *  * 
baviof  a  share  or  shares  in  the  said  bank  at  the  time  of  such  failure,  or  who 
shall  have  been  interested  therein  at  any  time  within  twelve  months  previous 
to  such  failure,  shall  be  liable  and  ;held  bound  individually  for  any  sum  not 
exceeding  twice  the  amount  of  his  share  or  shares."  In  an  action  at  law  by 
a  billholder  against  two  stockholders,  held,  ^l)  that  the  statute  provided  for 
a  fund  to  pay  the  debts  of  the  bank,  to  whicn  each  stockholder  should  pay 
his  proportion  of  the  debts,  to  the  extent  of  double  his  stock ;  f 2)  that  an 
action  by  one  creditor  to  recover  his  debt  is  inconsistent  with  a  aistribution 
of  the  fundf  and  cannot  be  maintained;  (8)  that  the  liability  of  the  stock- 
holder is  several,  not  joint,  and  therefore  that  a  demurrer  will  lie  to  this 
action.  —  Terry  v.  Little,  U.  S.  Sup.  Ct,  Week.  Jur.,  May  6,  p.  8. 

Liability  of  stockholders.  —  The  issue  of  negotiable  bonds,  secured  by 

mortgage  upon  all  the  property  of  a  corporation,  and  allotted  pro  rata  to  the 
stockholdera,  does  not  relieve  such  stocknolders  from  their  personal  liability, 
under  the  statutes  of  Rhode  Island,  to  the  assignees  of  such  bonds.  —  Garrett 
t.  Sayles,  U.  S.  Cir.  Ct  Dist  R.  I.,  Fed.  Rep.,  April  6,  p.  871. 

Note  made  by  officer,  —  See  Bills  aitd  Notks. 

Railroad — Charter  powers  construed — Lease  of  road  to  other  corpora- 
tion vUra  vires  —  Statute  fixing  carrying  rates  no  ratification  —  Possession 
resumed  by  lessor  —  Value  of  unexpired  term.  —  The  powers  of  corporations 
organized  under  legislative  charters  are  only  such  as  the  statutes  confer. 
Conceding  that  what  is  fairly  implied  is  as  much  granted  as  what  is  expressed, 
it  remains  that  the  charter  of  a  corporation  is  the  measure  of  its  powers,  and 
that  the  enumeration  of  these  powers  implies  the  exclusion  of  all  others.  A 
lease  by  a  railroad  company  01  all  its  road,  rolling-stock,  and  franchises  for 
which  there  is  no  authority  given  in  its  charter,  is  ultra  vires  and  void ;  and  the 
ordinary  clause  in  the  charter  authorizing  such  cor];>orations  to  contract  with 
other  transportation  companies  for  the  mutual  transfer  of  goods  and  passen- 
gers over  each  other's  roads  is  no  authority  to  lease  its  road  and  franchises. 
The  franchises  and  powers  granted  to  such  corporations  are  in  a  large  meas- 
ure designed  to  be  exercis^  for  the  public  good,  and  this  exercise  of  them 
is  the  consideration  of  the  public  grant  Any  contract  by  which  the  corpora- 
tion disables  itself  to  perform  those  duties  to  the  public,  or  attempts  to  ab- 
solve itself  from  their  obligation  without  the  consent  of  the  State,  is  a  viola- 
tion of  its  contract  with  the  State,  and  is  forbidden  by  public  policy,  and  is 
therefore  void.  The  fact  that  the  legislature,  after  such  a  lease  is  made, 
passes  a  statute  forbidding  the  directors  of  the  company,  its  lessees  or  agents 
from  collecting  more  than  a  fixed  amount  of  compensation  for  carrying 
passengers  ana  freight  is  not  a  ratification  of  such  lease  or  an  acknowledg- 
ment of  its  validity.  Where  in  a  lease  of  this  kind,  for  twenty  years,  the 
lessors  have  resumed  possession  at  the  end  of  five  years,  and  the  accounts 
for  that  period  have  been  adjusted  and  paid,  a  condition  in  the  lease  to  pay 
the  value  of  the  unexpired  term  is  void,  and  the  case  does  not  come  witnih 
the  principle  that  executed  contracts  which  were  originally  ultra  vires  shall 
stand  for  tne  protection  of  rights  acquired  under  a  completed  transaction.  — 
Thomas  v.  West  Jersey  R.  Co.,  U.  S.  Sup.  Ct,  Rep.,  May  6,  p.  661 ;  Ch. 
Leg.  N.,  April  10,  p.  2Si;  Cent  L.  J.,  April  16,  p.  806. 
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GoRPOBATiONfi  —  Continued. 

Unreasonable  by-law  —  Non-consenting  member — Amotion.  —  A  volun- 
teer fire-engine  company,  who,  owing  to  new  municipal  regulations,  had 
ceased  to  extinguish  fires,  sold  their  enc^ne  and  other  personalty,  leased  their 
engine-house,  and  had  several  thousand  dollars  in  the  treasury,  without  any 
explained  or  avowed  object  passed  a  by-law  by  which  thej  raised  the  monthly 
dues  from  twelve  and  one-half  cents  to  $2.  In  a  proceedmg  by  mandamus,  at 
the  suit  of  a  member  of  the  company  whose  name  had  been  erased  from  the 
books  for  non-payment  of  the  increased  dues,  held^  that  such  a  b^-law  was, 
under  the  circumstances,  unreasonable,  and  that  no  member  who  did  not  con- 
sent was  bound  to  pay  the  increased  rate.  Held^  further,  that  such  member 
continued  to  hold  rights  in  common  with  the  other  members,  and  that  when 
the  company  was  finally  dissolved,  and  its  property  was  to  be  distributed 
among  its  members,  he  was  entitled  to  a  share  tncreln.  —  Hibemia  Fire-En- 
gine  Co.  v.  The  Commonwealth,  Sup.  Ct  Pa.,  W.  N.  C,  May  6,  p.  820; 
Kep.,  April  21,  p.  521. 

Costs.  — Appeal,  —  Where  it  appears  that  a  party  to  an  apf>eal  may  be  enti- 
tled to  costs,  of  which  he  would  be  deprived  bv  a  dismissal,  the  appeal  will 
not  be  dismissed.  —  Cohen  v.  Gray,  Sup.  Ct.  Caf.,  Pac  Coast  L.  J.,  ^arch  13, 
p.  71. 

Courts.  —  Jurisdiction  —  Prohibition Where  the  admitted  facts  take  the 

litigation  out  of  the  jurisdiction  of  the  justice,  the  remedy  is  by  writ  of 
prohibition;  otherwise  by  appeal. — The  People  ex  rel.  etc  v.  He  Adam, 
Justice,  etc.  et  al..  Sup.  Ct  N.  Y.,  Daily  Reg.,  March  27. 

Criminal  Law. — Alleged  murder  by  Federal   officer.  —  See  Rxmoyal  or 
Causes. 

Bigamy  — Divorce.  — It  is  no  defence  to  an  indictment  for  bigamy,  found 

against  a  citizen^  of  New  York,  to  say  that  a  decree  for  divorce  fias  been 
granted  against  him  on  the  suit  of  his  former  wife  in  Ohio,  when  there  wa» 
no  appearance  or  actual  notice  of  the  suit  —  The  People  v.  Baker,  Ct  A  pp. 
N.  Y.,  Cent  L.  J.,  Feb.  27,  p.  171. 

Conviction  or  acquittal  of  minor  offence  a  bar  to  subseouent  indictment 

for  major  offence.  —  A  conviction  or  acquittal  of  a  minor  offence,  the  prose- 
cution of  which  was  not  obtained  by  fraud  or  collusion  to  prevent  a  convic- 
tion of  a  major  offence,  is  a  bar  to  a  second  prosecution  for  the  latter,  if,  on 
a  trial  of  the  major  offence,  there  can  be  a  conviction  of  the  minor.  —  The 
State  V.  Wiles,  Sup.  Ct  Minn.,  Fed.  Rep.,  April  14,  p.  472. 

Embezzling  Icttei — Stealing  contents  —  Infamous  offence  prosecuted  by 

information.  —  Sect  54*37  of  the  Revised  Statutesof  the  United  States  create* 
two  statutory  offences,  viz.,  (1)  that  of  embezzling  a  letter  in  postal  custody 
which  has  a  valuable  thing  enclosed,  and  (2)  that  of  taking  ana  stealing  that 
valuable  thing  out  of  a  letter  which  hns  been  embezzled ;  and  a  prosecution 
may  be  for  either  one  of  these  statutory  offences,  or  for  both.  The  embezzle- 
ment of  such  a  letter  may  be  prosecuted  by  information,  and  not  necessarily 
by  indictment,  notwithstanding  the  provision  of  the  fifth  article  of  the 
Amendments  of  the  Constitution  of  the  United  States  requiring  all  infamous 
offences  to  be  prosecuted  by  indictment  of  a  grand  jury.  —  United  States  r. 
Baugh,  U.  S.  Cir.  Ct  East  Dist  Va.,  Va.  L.  J„  April,  1880,  p.  246;  Rep., 
May  5,  p.  574 ;  Fed.  Rep.,  May  4,  p.  784. 

Evidence  —■  Conspiracy.  —  Where  the  defendant  is  being  tried  for  adviwng 

and  encouraging  the  commission  of  murder,  it  is  error  to  admit  as  evidence 
against  the  defendant  a  conversation  between  him  and  one  of  the  conspir- 
ators relating  to  a  former  separate  and  independent  act  of  the  defendant, 
which  bore  no  relation  to  and  had  no  connection  with  a  concerted  plan  or 
eomrnon  object.  — Tha  People  o.  Anthony,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.. 
May  1,  p.  2r)5. 

Evidence  of  accused.  —  The  accused,  testifying  in  his  own  behalf,  may  be 

cross-examined  with  a  view  to  impeachment     A  confession  of  guilt  Is  a 
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direct  admission  of  a  criminal  act,  and  not  of  acts  from  which  such  criminal 
act  may  be  inferred.  —  The  State  9.  Red,  Sup.  Ct  Iowa.,  N.  W.  Rep.,  March 
27,  p.  866;  West.  Jur.,  April,  p.  168. 

False  pretence.  —  An  indictment  for  obtaining  money  by  false  pretences 

will  not  lie  for  receiving  money  upon  a  judgment  obtained  upon  a  false 
representation  and  false  evidence'^of  an  injury.  The  judgment  is  conclusive 
between  the  parties  to  the  action,  and  unless  the  criminal  courts  have  juris- 
diction to  revise  proceedings  in  civil  actions,  the  State  cannot  pursue  the 
plaintiff  as  an  offender.  —  The  Commonwealth  v.  Harkins,  Sup.  Ct  Mass., 
Kep.,  April  21,  p.  618. 

Homicide  —  Deelaraiiona  of  deceased  reaffirmed  when  in  extremis,  —  A 

statement  made  by  one  as  to  the  circumstances  attending  his  own  homi- 
cide, but  made  while  in  the  belief  that  he  would  recover,  and  at  that  time 
reduced  to  writing  at  his  dictation,  is  competent  as  a  dying  declaration  if 
reaffirmed  when  the  person  believes  himself  to  be  in  extremis^  the  statement 
being  shown  him,  but  not  read  by  or  to  him,  at  that  time.  —  Mockabee  v. 
The  Commonwealth,  Ct.  App.  Ky.,  Rep.,  April  7,  p.  441. 

Indictment  —  Motion    to    set  aside  —  Jitry    challenge  —  Instructions,  — 

Where  the  court  below  finds,  upon  a  motion  to  set  aside  the  indictment  because 
not  found  and  presented  as  provided  by  the  Penal  Code,  that  the  indictment 
was  properly  found,  indorsed,  and  presented,  and  that  the  evidence  does  not 
lusti^  an  e*xception  based  upon  the  grounds  specified  by  sect.  995  of  the 
renal  Code,  the  judgment  of  the  lower  court  will  not  be  reversed,  if  the 
findings  of  the  court  are  sustained  by  the  evidence  of  numerous  witnesses, 
though  the  evidence  on  the  points  of  objection  is  conflicting.  Where  a  juror 
stated  that  he  would  not  convict  in  a  capital  case  on  circumstantial  evidence, 
a  peremptory  challenge  to  such  juror,  by  the  State,  was  properly  sustained. 
If  the  instruction  asked  is  substantially  covered  by  the  charge  of  the  court 
to  the  jury,  it  is  not  error  to  refuse  it;  'it  is  not  the  duty  of  the  court  to  state 
the  law  to  the  jury  more  than  once.  —  The  People  v.  Ah  Chung,  Sup.  Ct. 
Cal.,  Pac.  Coast  L.  J.,  April  24,  p.  218. 

Indictment.  —  See  Grand  Jury. 

Intoxication  —  Defence  —  Accomplice.  —  A  plea  in  defence  that  the  in- 
toxication of  the  accused  rendered  it  improbable  that  he  could  have  com- 
mitted the  offence  is  competent.  It  is  not  setting  up  the  intoxication  itself 
as  a  defence.  The  trial  court,  in  general,  has  discretion  to  instruct  the  jury 
not  to  find  the  defendant  guilty  on  the  unsupported  testimony  of  an  accom- 
plice. A  new  trial  will  not  be  granted  on  that  ground.  — -'ingalls  v.  The 
State,  Sup.  Ct  Wis.,  N.  W.  Rep.,  March  27;  Wis.  Leg.  N.,  April  1,  p.  208. 

Credibility  of  witness.  —  A  refusal   to  instruct  the  jury,  in   a  criminal 

action,  that,  "  if  a  witness  knowingly  and  deliberate!}^  swear  falsely  in  regard 
to  one  material  fact,  the  jury  are  not  bound  to  believe  any  of  his  statements 
unless  corroborated  by  other  proof,"  is  held  no  error,  where  there  was  no 
evidence  showing  that  any  witness  in  the  case  had  thus  sworn.  —  Ibid. 

Second   offence.  —  A  defendant   oannot   be   compelled   to  testify  as  to 

whether  he  has  been  before  convicted  of  an  infamous  crime,  with  a  view  to 
subjecting  him  to  punishment  as  for  a  second  offence;  and  the  right  of  a 
witness  to  so  testify  is  personal  to  himself,  and  objection  cannot  be  taken 
by  the  party  calling  him.  But  the  party  calling  him  may  specifically  object 
that  such  testimony  is  not  the  best  evidence.  —  Ibid. 

Possession  of  stolen  goods.  —  Mere    possession  of  stolen  goods  by  the 

accused,  shortly  after  the  larceny,  does  not  raise  any  legal  presumption  of 
his  g^uilt,  but  is"^  merely  a  circumstance  to  be  considered  by  tne  jury  in  con- 
nection with  the  other  facts  in  the  case.  —  Ibid. 

Constitutional  law.  —  Statutes  imposing  a  greater  penalty  for  a  second  or 

third  offence  of  the  same  character  than  ^that  imposed  for  the  first  offence. 
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do  not  violate  the  constitutional  provision  which  forbids  putting  one  twice  in 
jeopardy  for  the  same  offence.  —  Ibid. 

Lotteries  —  Indictment  for  mailing  circulars,  —  A  writing  is  not  improp- 
erly described  as  a  "letter  and  circulir,"  in  an  indictment  under  sect 
88S4  of  the  Revised  Statutes,  providing  that  "no  letter  or  circular  concerning 
lotteries  *  *  *  shall  be  carried  in  the  mail."  It  is  not  necessary  to  allege 
that  the  writing  was  one  "concerning  a  lottery  offering  pri^ses."  —  United 
States  V.  Noelke,  U.  S.  Cir.  Ct.  South.  Dist.  N.  Y.,  Fed.  Rep.,  April  13, 
p.  426. 

Murdei —  Competency  of  jurors  —  Denial  of  efiallenge  —  Declarations  as 

resgestce. —  Erroneous  denial  of  challenge  for  cause  is  rendered  immaterial  if 
juror  is  challenged  peremptorily.  Evidence  in  this  case  considered  at  length, 
and  held  sufficient  to  justify  the  verdict  of  conviction.  Objections  to  evidence, 
not  raised  in  the  court  below,  will  not  be  considered  on  appeal.  Where,  on 
the  trial  of  an  indictment  for  murder,  the  line  of  defence  was  a  justification 
of  the  killing  on  the  ground  of  self-defence,  held,  that  declarations  of  the  de- 
ceased explanatory  of  his  accompanying  acts,  to  show  that  he  was  not  acting 
on  the  aggressive,'  are  admissible,  as  part  of  the  res  geatoe.  Declarations  of 
one  defendant,  tending  to  show  that  ne  was  acting  in  concert  with  another 
defendant,  are  admissible.  Certain  errors  held  immaterial,  and  jury  held 
properly  instructed,  as  a  whole.  Where  the  results  reached  by  a  judgment 
are  clearly  right,  it  will  not  be  reversed  except  for  errors  affecting  the  sub- 
stantial merits.  —  Wilson  v.  The  People,  Sup.  Ct  111.,  N.  W.  Rep.,  March 
27,  p.  385. 

Perjury  —  Defendant  *s  testimony.  —  In  a  trial  for  perjury  alleged  to  have 

been  committed  by  the  defendant  by  falsely  testifying  in  a  murder  trial  that 
he  had  seen  the  deceased  subsequent  to  the  day  the  murder  was  committed, 
evidence  of  such  testimony  is  material  to  the  charge.  —  The  People  v.  Green, 
Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  March  13,  p.  65. 

Rape  and  incest — Different  offences.  —  Rape  and  incest  are  necessarily 

distinct  offences,  and  cannot  be  cnarged  in  the  same  indictment.  The  statu- 
tory crime  of  incest  contemplates  an  assent  by  both  parties  to  the  connec- 
tion. Beck  and  Day,  J  J.,  dissenting.  —  The  State  v.  Thomas,  Sup.  Ct 
Iowa.,  N.  W.  Rep.,  April  3,  p.  442. 

Murder  —  Res     gestce  —  Ma  lice     aforethouaht  —  Premeditation  —  Man- 

slauahter. —  Deceased,  who  was  in  compan^y  with  the  prisoners  C.  and  S.,  was 
stabbed  at  night  in  the  dark,  and,  after  walking  one  hundred  yards,  fell,  and 
soon  after  became  insensible  and  remained  so  until  the  next  morning.  C. 
offered  to  prove  that,  four  hours  after  the  return  of  consciousness,  b.  was 
taken  by  the  sheriff  to  the  deceased,  who  recognized  S.  as  the  man  who 
stabbed  nim.  Held,  inadmissible.  Wilful  murder,  with  malice  and  premed- 
itation, in  a  cool  state  of  the  blood,  is  murder  in  the  first  degree.  Murder  in 
the  second  degree  is  a  wilful  killing  committed  with  premeditation  and 
malice,  but  without  deliberation.  The  words  "malice  aforethought"  are 
equivalent  to  "malice"  and  "premeditation."  "Deliberation"  means  "a 
cool  state  of  the  blood;"  premeditation,  in  a  cool  state  of  the  blood,  is  mur- 
der in  the  first  degree.  Wilful  killing  without  deliberation,  and  without 
malice  aforethought,  constitutes  manslaughter,  —  The  State  r.  Curtis,  Sup. 
Ct  Mo.,  Cent  L.  J.,  May  7,  p.  810. 

Murder  —  Suffi.ciency  of  verdict.  —  An  indictment  charged  defendant  with 

murder  committed  in  the  perpetration  of  robbery  and  burglary.  The  ver- 
dict was,  guilty  as  charged  in  the  indictment  Held,  sufficient  to  show  that 
the  jury  considered  the  degree  of  murder,  and  the  verdict  was  good  as  one 
of  guilty  of  murder  in  the  first  degree.  —  The  State  »,  Wiese,  Sup.  Ct  lowi, 
N.  \V.  Rep..  March  27,  p.  361. 

Damages  BY  Overflow.  —  The  defendants  were  the  owners  of  a  reservoir, 
which  wa»s  supplied  with  water  from  a  main  drain,  not  their  property,  which 
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flowed  by  it.  There  were  sluice-g^tea  properly  constructed  between  the  reser^ 
▼oir  and  main  drain  at  both  the  inlet  and  outlet.  Owing  to  an  obstruction 
in  the  main  drain  at  a  point  below  the  defendants'  reservoir,  caused  by  a 
third  party  over  whom  the  defendants  had  no  control,  and  without  their 
knowledge^  the  water  in  the  drain  forced  open  the  sluice-gates  and  caused 
the  reservoir  to  overflow  on  to  the  plaintiff's  land.  Held,  that  the  defendants 
were  not  liable  for  the  damage  caused  by  the  overflow.  —  Box  v.  Jubb,  Eng. 
High  Ct  Just  (Exch.  Div.),  Am.  L.  Reg.,  April,  p.  215. 

DxED.  —  Real  estate  —  Conditions  of  sale  —  Breach  of  reversion.  —  A  con- 
dition in  a  deed  conveying  land,  that  intoxicating  liquor  shall  never  be  man- 
ufactured, sold,  or  otherwise  disposed  of  as  a  beverage  in  any  place  of  public 
resort  on  the  premises,  and  that  if  this  condition  be  broken  by  the  grantee, 
his  assigns,  or  l^al  representatives,  the  deed  shall  become  null  and  void, 
and  the  title  to  the  premises  shall  revert  to  the  grantor,  is  not  repugnant  to 
the  estate  granted,  nor  is  it  unlawful  or  against  public  policy.  Upon  breach 
of  the  condition,  the  grantor  had  a  right  to  treat  the  estate  as  having  re- 
verted, and  bring  ejectment  for  the  premises,  without  previous  entry  upon 
them  or  demand  for  their  possession,  such  entry  or  demand  being  unneces- 
aarv  under  a  statute  of  Colorado,  where  the  premises  are  situated.  —  Cowell 
9.  Colorado  Springs  Co.,  U.  S.  Sup.  Ct,  South.  L.  J.  &  Rep.,  March,  1880, 
p.  253. 

DiBCOVEBj.  — Accounting. —  Although,  under  the  statute,  no  action  to  obtain  a 
discovery  under  oath  m  aid  of  the  prosecution  or  defence  of  another  action 
shall  be  allowed,  that  does  not  affect  the  jurisdiction  of  a  court  of  equity  in 
any  proper  case  for  an  accounting.  Where  the  discovery  is  a  necessary  part 
of  the  accounting:,  the  jurisdiction  of  the  court  of  equity  is  unouestionaole. 
The  executrix  brings  her  bill  against  defendant,  as  agent  of  tbe  intestate, 
who,  while  living,  intrusted  defendant  with  money  to  loan,  alleging  that  she 
is  not  in  possession  of  any  books,  papers,  etc.,  by  which  the  amount  of  the 
investment  can  be  ascertained.  Held,  that  the  complainant  states  a  good 
cause  of  action  in  equity.  —  Schwickerath  v.  Lochen,  Sup.  Ct  Wis.,  N.  W. 
Rep.,  March  27,  p.  819. 

DiYOBCE.  —  Conflict  of  laws  —  Foreign  judgment  —  Comity.  —  A  divorce 
granted  in  Ohio  against  a  citizen  of  New  York  domiciled  and  residing  in  the 
utter  State  throughout  the  pendency  of  the  proceedings  there,  without  ap- 
pearance or  actual  notice,  is  of  no  effect  in  New  York.  Although  a  State 
mav  adjudge  the  status  of  its  citizens  towards  a  non-resident  ana  authorize 
such  judicial  proceedings  as  it  may  deem  fit,  such  proceedings  have  no  extra- 
territorial force.  Nor  will  effect  be  given  to  such  a  judgment  as  that  in  this 
case  on  the  principle  of  comity,  although  at  the  time  of  the  rendition  of 
the  judgment  tbe  statute  of  New  York  provided  for  divorce  against  a  non- 
resident without  personal  service.  —  Tne  People  r.  Baker,  Ct  App.  N.  Y., 
Cent  L.  J.,  Feb.  27,  p.  171. 

DowEB.  —  Equitable  rights  of  married  women  in  proceeds  of  judicial  sales  -^ 
Bankruptcy  —  Laws  of  Indiana.  —  Under  the  law  of  Indiana,  a  wife  sur- 
viving ner  husband  is  entitled  to  one- third  of  all  real  estate  of  which  her 
husband  may  have  been  seized  during  coverture,  in  which,  prior  to  his  death, 
she  may  not  have  joined  in  a  conveyance  with  him  in  due  form  of  law.  She 
is  also  entitled  to  one-third  of  all  the  real  estate,  in  the  same  manner,  in  which 
her  husband  had  an  equitable  interest  at  the  time  of  his  death.  By  the  act 
of  March  11,  1875,  it  is  declared  that  in  all  cases  of  judicial  sales  of  real 
property  in  which  anv  married  woman  has  an  inchoate  interest  by  virtue  of 
ner  marriage,  unless  by  the  jud^ent  of  the  court  that  interest  is  sold  or 
barred,  that  it  becomes  absolute  m  a  married  woman,  the  same  as  in  the  case 
of  the  death  of  the  husband.  The  Supreme  Court  of  Indiana  having  de- 
clared that  a  deed  to  an  assignee  in  bankruptcy  is  within  the  terms  of  the 
act  of  1875,  held,  that  where  there  was,  at  the  time  the  petition  in  bankruptcy 
was  filed,  an  equitable  interest  in  the  bankrupt  which  passed  to  the  as 
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Bignee,  the  wife,  under  the  law  of  Indiana,  was  entitled  to  one-third  of  that 
equitable  interest  absolutely  as  against  the  rights  of  the  creditors  represented 
by  the  assignee.  —  Warford,  Assignee,  v.  Noble,  U.  S.  Cir.  Ct  Dist  Ind., 
Cfh.  Leg.  N.,  May  8,  p.  287. 

Law  governing,  —  See  Sheriff's  Deed. 

Duress.  —  Note  given  under  —  Continuous  threat  —  Recovery, — Where  a  note 
was  given  by  a  father  under  threat  that  otherwise  his  son  would  be  arrested 
on  a  criminal  charge,  and  twelve  months  after  that  the  note  was  paid  without 
suit,  in  a  suit  to  recover  the  sura  so  paid,  it  was  held  proper  to  instruct  the 
jury,  on  a  retrial  of  the  case,  that,  if  they  believed  that  when  the  note  was 
paid  the  duress  was  still  existing,  they  should  find  for  plaintiff.  —  Schultz 
r.  Culbertson,  Sup.  Ct.  Wis.,  Ww.  Leg.  N.,  April  8,  p.  218. 

Easement.  —  Aequiaition  by  undisputed  use  for  years,  —  A.  and  B.  were  re- 
spectively owners  of  two  houses  which  adjoined  each  other,  A.  using  his 
house  as*a  public-house.  Both  the  houses  were  formerly  in  the  possession 
of  P.  When  A.'s  house  was  conveyed  to  P.  it  was  not  used  as  a  public- 
house,  and  there  was  no  evidence  to  show  when  it  was  first  used  for  that  pur- 
pose. After  the  death  of  P.,  his  devisees  conveyed  the  house  now  in  A.'8 
possession  to  his  predecessors  in  title,  the  house  now  in  B.'s  possession  hav- 
ing been  previouslv  conveyed  to  his  predecessors  in  title.  For  more  than 
forty  years,  a  si^n-board  with  the  name  of  A.'s  public-house  on  it  had  been 
fixed  to  the  wall  of  B.'s  house.  B.  having  taken  down  the  sign-board,  A^Zd, 
that,  it  having  been  there  for  so  many  years,  it  must  be  presumed  that  it  was 
placed  there  by  virtue  ot  some  easement  granted  to  A.'s  predecessors  in 
title,  there  being  no  evidence  to  the  contrary,  and  an  injunction  was  granted 
restraining  B.  from  moving  it.  It  is  not  necessary  that  there  should  be  a 
physical  connection  between  the  dominant  tenement  and  the  easement.  — 
Moodv  V,  Steggles,  Eng.  High  Ct  Just.  (Ch.  Div.),  Am.  L.  Reg.,  May,  p. 
284. 

When  covenants  run  with  the  land.  —  A  covenant  runs  with  the  land 

when  either  the  liability  for  its  performance  or  the  right  to  enforce  it  passes 
to  the  assignee  of  the  land  itself;  In  order  that  it  may  run  with  the  land, 
its  performance  or  non-performance  must  affect  the  nature,  quality,  or  value 
of  tne  property  demised,  independent  of  collateral  circumstances,  or  it  must 
affect  the  mode  of  enjoyment,  and  there  must  be  a  privity  between  the  con- 
tracting parties.  —  Wiggins  Ferry  Co.  v,  Ohio,  etc.  R.  Co.,  Sup.  Ct  111., 
Cent  L.  J.,  Feb.  27,  p.^166. 

Freehold  of  inheritarice.  —  A  deed  to  a  railroad  company  conveying  no 

land,  but  only  the  right  to  construct,  maintain,  and  use,  in,  through,  upon, 
and  over  certain  lands,  all  such  railroad  tracks,  depots,  warehouses,  etc.,  as 
the  company  shall  find  necessary  or  convenient  for  transacting  its  business, 
and  to  keep  thereon  without  disturbance  all  property  belonging  to  or  in  the 
possession  of  the  company,  to  have  and  to  hold  the  said  rights  and  ease- 
ments so  long  as  the  same  shall  be  used  for  such  purposes,  and  for  no  other, 
even  forever,  passes  unly  an  easement  which  is  a  freehold  of  inheritance, 
though  only  a  base  or  qualified  fee  which  may  be  defeated.  —  Ibid. 

Action  against  successor  to  ?'^hts  and  purchases.  —  Where  a  ferry  com- 
pany granted  certain  rights  or  casements  to  a  railroad  company  over  two 
tracts  of  land,  which  was  assumed  to  be  distinct  property  trom  the  ferry 
franchise,  in  consideration  of  which  the  railroad  company  covenanted  with 
the  ferry  company  always  to  employ  the  latter  to  transport  over  the  Missis- 
sippi River  all  property  and  persons  which  might  be  taken  across  the  river 
either  way  by  tne  railroad  companv,  so  that  the  ferry  companv,  its  represen- 
tatives and  assigns,  owners  of  the  terry,  should  have  the  profits  of  the  trans- 
portation, etc.,  held,  that  as  the  covenant  was  for  the  benefit  of  the  owners 
of  the  ferry,  and  not  for  the  owners  of  the  land  out  of  which  the  easement  was 
granted,  the  ferry  company  could  not  maintain  an  action  at  law  against  a 
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party  succeeding  to  the  rights,  property,  and  franchise  of  the  railroad  com- 
pany. —  Ibid. 

EjicrMKBrr.  —  Opposina  legal  title.  —  It  is  sufficient  to  defeat  an  action  of 
^ectment  to  show  naxed  legal  title  in  persons  other  than  plaintiff^.  Certain 
devise  to  trustees  considered,  and  held  to  vest  the  legal  title  in  fee  in 
such  trustees.  —  Kirkland  0.  Cox,  Sup.  Ct.  HL,  N.  W.  Rep.,  March  27,  p. 
404. 

See  AOMIKISTHATOB ;   BqUITABLX  DsTKlfCC;  BqUITT  PLSADDTGk 

EuccTiONS.  —  Mandamus  —  False  returns.  —  In  the  county  of  H.,  where  there 
were  only  about  eisrht  hundred  voters,  the  returns  at  an  election  showed  a 
▼ote  of  2,947.  HeUlj  that  mandamus  would  not  lie  to  compel  the  board  of 
county  canvassers  to  declare  the  result  of  the  election.  Although  the  duties 
of  such  a  board  are  ministerial,  the  returns  were  here  so  manifestly  untrue 
that  the  court  would  not  compel  that  board  to  accept  and  recognize  them 
as  true.  —  The  State  r.  Stevens,  Sup.  Ct  Kan.,  Alb.  L.  J.,  May  8,  p.  870. 

Emdtent  Domain.  — Rital  franchises.  —  See  Railroads. 

Equitablx  DKrxircE.  —  In  ejectment,  an  equitable  defence  must  be  pleaded 
speciallv.  —  Sherman  r.  McCarthy,  Sup.  Ct.  Cal.,  Pac  Coast  L.  J.,  March 

EquiTABLX  Lncy — Bonds  in  aid  of  railroads — Subsequent  purchaser  with 
notice  of  trust.  —  1.  An  act  of  the  General  Assembly  of  Missouri,  approved 
January  7,  1866,  under  the  authority  of  which  the  county  of  St.  Louis  issued 
ite  bonds  to  the  extent  of  $700,006,  and  loaned  them  to  the  Pacific  Rail- 
road Company  of  Missouri,  construed  and  held  to  have  created,  when 
accepted  by  tne  railroad  company  and  the  county,  an  equitable  lien  or 
charge  in  favor  of  the  county  upon  the  earnings  of  the  railroad  to  the 
extent  necessary  to  meet  the  interest  upon  the  bonds,  such  payments  and 
lien  continuing  until  the  bonds  were  paid.  2.  This  equitable  lien  or  charge 
exists  and  is  enforceable  not  only  against  the  funds  in  the  hands  of  the 
receiver,  but  against  the  purchaser  under  the  decree  of  foreclosure  hereto- 
fore rendered,  and  against  whomsoever  may  hold  the  property  or  have 
custodv  of  its  earnings.  3.  The  act  of  January  7,  1866,  is  of  that  character 
that  all  purchasers  of  bonds  issued  under  mor4;aeres  subsequently  issued, 
and  all  purchasers  of  the  property,  in  whatever  mode,  were  oound  to  take 
notice  of  its  provisions.  4.  Where  a  debtor,  by  a  concluded  agreement  with 
a  creditor,  sets  apart  a  fixed  portion  of  a  specific  fund  in  the  hands  or  to 
come  into  the  hands  of  Hnother  from  a  designated  source,  and  directs  such 
person  to  pay  it  to  the  creditors,  which  he  assents  to  do,  this  is  an  appro- 
priation, bmdin^  upon  the  parties  and  upon  all  persons  with  notice  who 
subseouently  claim  an  interest  in  the  funa  under  the  debtor.  6.  A  party 
may,  by  express  agreement,  create  a  charge  or  claim  in  the  nature  of  a  lien 
on  real  as  well  as  on  personal  property  of  which  he  is  the  owner  or  in  pos- 
session, and  equity  will  establish  and  enforce  such  charge  or  claim,  not  only 
aeainst  the  party  who  stipulated  to  give  it,  but  also  against  third  persons 
woo  are  either  volunteers,  or  who  take  the  estate  on  which  the  lien  is  agreed 
to  be  ^iven,  with  notice  of  the  stipulation.  Such  agreement  raises  a  trust 
which  binds  the  estate  to  which  it  relates,  and  all  who  take  title  thereto  with 
notice  of  such  trust  can  be  compelled  in  equity  to  fulfil  it. — Ketchumet 
al.  r.  City  of  St  Louis.  U.  S.  Sup.  Ct,  Ch.  L^^l  N.,  May  8,  p.  284. 

Equity  Plsadino.  — Mortgage — Fray  er  for  general  relief  will  Jiot^  alone,  sup- 
port a  decree  of  foreclosure —  Subsidiary  suit  in  aid  of  an  action  at  law. —  A 
bill  in  equity  was  filed  to  restrain  defendant  from  setting  up  a  certain  defence 
to  an  action 'of  ejectment,  and  was  answered  as  such.  Upon  the  hearing,  the 
special  relief  prayed  was  waived,  and  a  foreclosure  of  a  mortgage  involved 
asked  under  the  prayer  for  general  relief,  which  was  denied.  Afterwards  an 
amendment  to  the  bill  was  applied  for,  changing  the  prayer  for  relief  to  one 
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for  foreclosure,  which  was  also  denied,  and  the  hill  dismissed  without  preju- 
dice. Heldj  proper.  —  Livingston  r.  Haves,  Sup.  Ct.  Mich.,  N.  W.  Rep., 
April  17,  p.  182. 

Eyidbnck.  —  Preparation  of  affidavits.  —  Where  affidavits  have  been  prepared 
and  printed  without  seeing  witnesses,  and  sent  over  the  country  to  be  signed 
by  those  who  might  be  found  willing  to  do  so,  the  statements  therein  made 
are  not  regarded  with  confidence  by  the  court  —  Carroll  v.  Ertheiller,  U.  S. 
Cir.  Ct.  East.  Dist  Pa.,  Fed.  Rep.,  April  27,  p.  688. 

Presumptions  must  he  based  on  facts,  and  not  on  inferences  —  Negligence,  — 

In  a  suit  for  damages  against  a  railway  company  for  injuries  received  by 
being  struck  and  wounded  by  one  of  defendant's  cars,  it  was  error  to  allow 
plaintifiT  to  ask  witnesses  how  many  hours  the  drivers  and  conductors  of  the 
company  worked,  with  the  object  of  showing  that  by  reason  of  overwork 
the  ariver  of  the  car  which  caused  the  injury" wns  physically  unable  to  per- 
form his  duty  at  the  time  of  the  accident  it  was  also  error  for  the  court  to 
charge  the  jury  that  if  the  driver  saw  the  child  in  the  street,  approaching  the 
car,  and  so  near  that  it  might  reach  the  track  before  the  car  passed,  it  was 
negligence  on  his  part  not  to  stop  the  car.  —  Railway  Co.  v,  Uenrice,  Sup. 
Ct  Pa.,  W.  N.  C,  April  20,  p.  278. 

When  secondary  evidence  becomes  both  competent  and  material  —  Action 

for  assessment  on  stock,  —  In  an  action  wherein  the  plaintiff  corporation  was 
required  to  show  a  subscription  to  its  stock  by  defendant  the  facts  having 
been  shown  that  the  stock-book  in  which  the  subscriptions  were  made  was 
not  in  the  possession  or  under  the  control  of  plaintiff,  nor  within  the  juris- 
diction of  tne  court,  and  that  the  person  in  possession  thereof  refused  to 
deliver,  exhibit^  or  produce  it  upon  plaintiff's  demand,  there  was  no  error  in 
permitting  plaintiff  to  show  by  the  testimony  of  its  secretary,  based  upon 
nis  recollection,  the  contents  of  such  book  relating  to  defendant's  subscrip- 
tion. The  action  being  for  the  amount  of  an  alleged  assessment  upon 
defendant's  shares  of  stock,  and  the  answer  a  general  denial,  and  the  record- 
book  of  the  meeting  of  the  board  of  directors  of  the  company  at  which  such 
assessment  was  made  being  produced  and  identified  by  th*^e  secretary,  his 
testimony  as  to  what  persons  appeared  by  such  record  to  have  been  present 
at  the  meeting,  showing  that  all  the  directors  were  present  was  material 
as  well  as  competent  —  Wisconsin  River  Lumber  Co.  v.  Walker,  Sup.  Ct 
Wis.,  N.  W.  Rep.,  March  27,  p.  817. 

—  See  Witness. 

Fraudulent  Warranty.  —  Parol  evidence  to  show.  —  See  GoNTRA.c?r. 

Grand  Jury.  —  Indictment  valid  though  one  of  their  number  die,  —  An  indict- 
ment  found  by  a  grand  jury  regularly  empanelled,  but  at  the  time  of  indict- 
ment found  composed  of  more  than  twelve  members,  but  below  the  number 
fixed  bv  the  Constitution,  is  valid.  Where  a  grand  jury  is  regularly  empan- 
elled, Hhe  death  of  one  of  their  number  does  not  dissolve  the  grand  jury.  — 
The  People  u.  Hunter,  Sup.  Ct  Cal.,  Rep.,  April  21,  p.  508. 

Highways.  —  Duty  of  municipal  corporation,  — In  cities  of  this  State,  the  use, 
for  a  series  of  years,  by  the  people  travelling  on  foot  along  a  public  highway, 
of  a  part  of  such  highway  as  a  sidewalk  or  footpath,  on  one  or  both  sides  of 
the  carriage-way,  constitutes  such  path  or  walk  a  portion  of  the  '•  travelled 
part"  of  such  Highway,  which  the  city  is  bound  to  keep  in  repair  and  in  safe 
condition  for  such  use,  and  renders  the  city  liable  for  injuries  resultins^  from 
a  neglect  of  that  duty.  — James  v.  The  City  of  Portage,  Sup.  Ct.  \Via.,  N. 
W.  Rep.,  April  17,  p."  371. 

Homestead.  —  Equitable  rights  of  creditors  in  an  indivisible  property  that 
exceeds  in  value  the  statutory  exemption,  —  Where  the  value  of  propertv  in 
which  an  estate  of  homestead  is  claimed  exceeds  $1,000,  the  overplus  is  sub- 
ject to  the  claims  of  creditors  and  the  rules  in  regard  to  ordinary  conveyances ; 


Digitized  by 


Google 


DIGEST   OF   RECENT   CASES.  \       3OI 

HoKiSTEAD — Continaed.  \^  r 

and  if  it  is  of  such  character  that  the  property  cannot  be  divided  and  a 
homestead  of  the  value  allowed  by  statute  set  o#,  a  court  of  equity  may,  in 
a  proper  ca$e,  order  a  sale  of  the  property  and  a  division  of  the  proceeds, 
or  enter  a  decree  requiring  a  surrender  of  the  possession  by  the  homestead 
claimant  upon  payment  made  of  the  full  amount  of  the  value  of  the  home- 
stead. —  Hotchkiss  V.  Brooks.,  Sup.  Ct.  III.,  N.  W.  Rep.,  March  27,  p.  847. 

BoteL  —  Where  a  building  covering  less  than  one-fourth  of  an  acre  is 

occupied  bv  the  owner  as  his  homestead,  the  fact  that  he  keeps  a  hotel 
therein  wilf  not  prevent  its  being  exempt  as  a  homestead,  under  the  authority 
of  Phelps  0.  Kooney,  9  Wis.  70.  —  Uarrinian  v.  Queen  Ins.  Ck>.,  Sup.  Ct. 
Wis.,  N.  W.  Rep.,  April  17,  p.  852. 

—  See  JuDOMXNT-LixK. 

HusBAiTD  AND  WiFE.  —  Deed  to  wife,  —  Where  a  large  share  of  the  value  of 
the  property  in  controversy  had  been  contributed  by  the  husband,  the  deed 
taken  and  held  in  his  name,  and  for  a  series  of  years  he  had  exercised  control 
over  it  with  all  the  indicia  of  ownership,  tradmg  and  doing  business  on  the 
faith  of  such  ownership,  a  conveyance  from  him  to  his  wife,  which  impairs 
the  rights  of  creditors,  will  not  be  sustained,  even  though  it  appears  that  the 
funds  used  in  the  purchase  of  the  property,  or  some  of  the  money  used  in  its 
improvement,  belong  to  her  separate  estate.  —  Moyer  v.  Adams,  C  S.  Cir.  Ct. 
Dist  Ind..  Ch.  Leg.  W.,  April  24,  p.  272. 

Marital  settlement — Reservation  of  power  to  revoke,  —  The  right  of  a 

husband  to  settle  a  porti<  n  of  his  property  upon  his  wife,  when  it  can  be 
done  without  impainng  existing  claims  ot  creditors,  is  indisputable.  Its 
exercise  is  upheld  by  the  courts,  as  tending  not  only  to  the  future  comfort 
and  support  of  the  wife,  but  also,  through  her,  to  the  support  and  education 
of  any  children  of  such  marriage.  So,  in  this  case,  the  nusband  not  being 
indebted  at  the  time  of  the  conveyance,  a  deed  of  lands  from  him  to  his  wife, 
without  the  intervention  of  a  trustee,  is  held  valid.  Where  such  deed  con- 
tained a  reservation  of  a  power  of  revocation  and  appointment  to  other  uses, 
such  reservation  does  not  impair  its  validity. — Jones,  Assignee,  v,  Clifton, 
U.  S.  Sup.  Ct.,  Ch.  Leg.  N.,  May  8,  p.  286. 

Ikhicritancb.  —  OiHd  by  adoption,  —  A  child  by  adoption  cannot  inherit  from 
the  adopted  parents,  unless  the  provisions  of  the  statute  in  regard  to  adop- 
tion are  strictly  complied  with.  The  instrument  of  adoption  must  not  only  be 
executed,  signed,  and  acknowledged,  but  also  ^^t2  ./or  reeortf;  and  a  filing 
for  record  arter  the  death  of  one  of  the  parties  will  l)e  ineffectual.  — Tyler  v, 
Reynolds,  Sup.  Ct  Iowa,  N.  W.  Rep ,  April  3,  p.  436. 

yon-resident — Alien  renideni  heirs,  —  Where  a  non-resident  alien  pur- 
chased land  and  received  a  patent  therefor  from  the  United  States,  neldt 
that  he  took  an  estate  of  inheritance  therein,  and  the  State  could  not  ques- 
tion his  title  by  escheating  the  lands  or  nullifying  the  sale ;  but  under  sects. 
2488-2493,  Revision  of  i860,  heirs  that  were  non-resident  aliens  would  not 
inherit  such  land,  and  where  a  portion  of  the  heirs  were  residents  and  citizens 
here,  thev  would  take  the  land  to  the  exclusion  of  the  alien  non-resident  — 
King  ».  \Vare,  Sup,  Ct  Iowa,  N.  W.  Rep.,  April  8,  p.  392. 

IireTRUOTioNS.  —  General  terms —  Uncertainty.  — A  judgment  will  not  be  re- 
versed merely  because  general  terms  were  used  in  an  instruction,  which  might 
have  been  made  more  definite  and  certain,  where  the  appellant  did  not  call 
the  judge's  attention  to  the  point  at  the  time,  nor  ask  for  more  specific 
instruction.*,  but  merely  took  a  general  exception  to  the  instruction.  The 
terms  used,  in  view  of  the  whole  charge,  could  not  mislead  the  jury.  — Lela 
t,  Domuski,  Sup.  Ct  Wis.,  N.  W.  Rep.,  March  27 ;  Wis.  Leg.  N.,  March 
25,  p.  201. 

brarRAircx.  — Fire  — False  statement —  Proof  of  loss.  —  A  mere  wilfully  false 
statement  will  not  work  a  forfeiture  of  a  policy  of  insurance,  under  a  condition 
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that  "  all  fraud,  or  attempt  at  fraud,  by  false  swearing  or  otherwise,**  should 
cause  such  forfeiture,  when  such  false  statement  could  not  deceive  the  insur- 
ance company  to  its  injury.  The  omission  to  chai^  that  the  prooft  of  loss 
were  not  eviaence  of  value,  although  requested  by  the  defendant,  did  not  con- 
stitute an  error  under  the  circumstances  of  this  case.  —  Shaw  v.  Scot.  Com. 
Ins.  Co.,  U.  S.  Cir.  Ct  Dist  Maine,  Fed.  Rep.,  May  4,  p.  761. 

Fire  —  Breach  of  warranty  policy  —  Adjustment  of  loss.  —  Where,  after 

a  loss  by  fire  of  insured  property,  and  an  opportunity  to  investigate  it,  the 
insurer,  without  any  deception  or  fraud  practised  upon  it  by  the  insured  at 
the  time  of  such  investigation,  agrees  with  the  insured  that  it  shall  pay  and 
he  receive  a  certain  sum  in  full  on  account  of  such  loss,  a  recovery  of  that 
sum  cannot  be  defeated  by  showing  a  breach  of  warranty  in  the  policy, 
though  unknown  to  the  insurer  at  the  time  of  such  agreement.  The  prop- 
erty insured  consisted  of  two  buildings,  together  with  furniture  and  wearing 
apparel,  provisions,  etc. ;  and  the  bitiTdings  were  erected  by  the  insured  upon 
a  lot  held  by  him  on  a  lease  for  ten  years.  The  answer  avers  that  the  insured, 
in  making  out  his  proofs  of  loss,  falsely  and  fraudulently,  with  intent  to  mis- 
lead and  to  induce  defendant  to  agree  to  pay,  etc.,  stated  that  the  property 
insured  was,  at  the  time  of  the  fire,  owned  oy  him  in  fee-simple.  Held,  that, 
in  view  of  the  settlement  made,  the  burden  was  upon  defendant  to  show  that 
the  assured  had  not  an  absolute  title  to  the  property  insured,  and  that  he  had 
procured  the  settlement  by  false  and  fraudulent  representations  on  that  sub- 
ject A  statement  made  to  the  adjuster  by  plaintiff,  who  could  not  speak 
English,  which  answered  a  question  aflSmia'tively  that  he  owned  the  property 
in  fee-simple,  was  not  inconsistent  with  the  findmg  of  the  jury  that  plainti^ 
was  not  guilty  of  fraud. —  Stache  r.  St.  Paul  Fire  and  Marine  Ins  Co.,  Sup. 
Ct.  Wis.,  N.  *W.  Rep.,  April  17,  p.  376;  Wis.  Leg.  N.,  April  22,  p.  239. 

Fire  —  Construction  of  policy —  Waiver  of  proof  of  loss.  —  A  clause  in 

an  insurance  policy  in  these  words,  '*  Damage  to  property  not  totally  de- 
stroyed, unless  the  amount  of  damage  is  agreed  upon  oetween  the  assured 
and  the  company,  shall  be  appraised  by  disinterested  persons  mutually  agreed 
upon  by  the  parties,"  if  not  void  for  uncertainty,  is  inapplicable  wh«'re 
there  arises  a  dispute  as  to  whether  there  has  been  a  total  or  partial  loss. 
Proof  of  loss  may  be  waived,  and  if  the  jury  finds  there  has  been  a  waiver, 
though  the  evidence  is  conflicting,  the  judgment  will  not  be  disturbed. — 
Williams  v.  Hartford  Fire  Ins.  Co.,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  April 
24,  p.  227 

Evidence  —  Where  evidence  is  admissible  for  one  purpose,  but  is  incom- 

f)etent  for  another,  it  is  the  duty  of  the  objecting  party  to  ask  the  court  to 
imit  the  evidence  to  the  purpose  for  which  it  is  competent;  and  if  he  fails 
to  do  so,  he  cunnot  afterwards  complain.  Unless  requested  to  do  so,  the 
court  is  not  bound  to  give  any  instructions  to  the  jury.  —  Ibid. 

Total  loss —  What  constitutes.  — A  total  loss  does  not  mean  an  absolute 

extinction.  So  that  a  charge  to  the  jury  that,  *'  if  you  find  that  the  building 
has  lost  its  identity  and  specific  character  as  a  building,  although  a  large  por- 
tion of  the  walls*  was  left  standing,  you  may  find  that  the  property  was 
totally  destroyed,  within  the  meanmg  of  the  policy,"  is  not  erroneo'us.  — 
Ibid. 

Fire  —  Equitable  owner — Insurable  interest. — A  vendee  in   possession 

under  an  executory  contract  of  purchase  is  an  **  unconditional  and  st»le 
owner  of  the  property,*'  within  the  terms  of  a  policy  of  insurance.  An 
application  for  insurance  by  such  vendee,  without  a  specific  statement  of  the 
nature  of  his  interest  is  not  "an  omission  to  make  known  every  fact  material 
to  the  risk,"  within  the  terms  of  the  policy,  where  such  policy  was  made 

fayable  to  the  vendor,  **as  his  interest  may  appear.'*  —  Rumsev  v.  Phoenix 
ns.  Co.,  U.  S.  Cir.  Ct  North.  Dist  N.  Y.,  Jf-ed.  Rep.,  April  6,  p."  896. 
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Fire  —  Other  insurance  —  Authority  of  agent  —  Evidence  —  Ree  gestce,  — 

Where  the  agent  of  an  inBurance  company  has  full  knowledge  of  tne  exist- 
ence of  prior  insurance,  and  issues  a  policy  for  further  insurance,  the  policy 
is  not  void,  notwithstanding  it  contains  a  clause  to  the  effect  that  *'  if  any  other 
insurance  has  heen  made  upon  the  said  property,  without  the  consent  of  the 
company,  the  policy  is  null  and  void."  Conversations  between  the  insured 
and  the  insurance-broker  through  whom  the  business  was  negotiated  (who 
was  dead  at  the  date  of  the  trial),  relating  to  the  obtaining  of  the  policies 
and  to  his  (the  insured's)  statements  to  the  broker  of  the  former  insurance, 
are  competent  as  parts  of  the  res  gestce.  —  Fischbeck  ».  Phoenix  Ins.  Co., 
Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  April  17,  p.  212. 

Fire  —  Proof  of  lose  —  Condition  precedent  to  right  of  action — Refusal  to^ 

accept  proof  as  valid — Waiver — ApenCs  knowledge  of  encumbrances. — 
Where  a  fire-insurance  policy  provides  that  the  loss  shall  not  be  payable 
antil  the  expiration  of  a  specifleKd  time  after  the  proofs  of  loss  have  been 
furnished,  the  furnishing  of  such  proofs  is  a  condition  precedent  to  the  rieht 
of  action;  and  in  an  action  on  the  policy,  an  averment  in  the  answer  that 
such  proofs  were  not  furnished  for  tne  specified  length  of  time  before  the 
action  was  brought  does  not  create  an  issue  in  abatement  which  must  be 
tried  before  the  other  issues  in  bar.  In  such  an  action,  an  answer  showing 
that  plaintiff  furnished  what  purported  to  be  proofs  of  loss,  and  that  these 
were  not  accepted  as  a  compliance  with  the  terms  of  .the  polic}',  but  that 
"defendant  at  once  denied  that  any  liability  to  plaintiff  had  arisen  under 
said  alleged  policy,  and  refused  to  pay  any  alleged  claim  thereunder,"  A«/(i, 
to  show  a  denial  of  liability  in  any  event,  and  an  unoualified  refusal  to  pay 
the  loss,  which  was  a  waiver  of  sucli  proofs.  Where  tne  agent  who  issues  an 
insurance  policy  knows,  at  the  time,  of  outstanding  encumbrances  upon  the 
property  omitted  from  the  statements  of  the  application,  such  omission  will 
not  prevent  a  recovery.  —  Harriman  v.  Queen  Ins.  Co.,  Sup.  Ct.  Wis.,  N.  W. 
Rep.,  April  17,  p.  86i;  Wis.  Leg.  N.,  April  16,  p.  222. 

See  Agency. 

Life  — Evidence  —  Record  of  proceedings  before  coroner  —  Death  of  insured 

by  his  own  negligence.  —  In  an  action  against  a  life-insurance  company  for  a 
death-loss,  the  evidence  and  proceedings  before  the  coroner's  jury,  upon  the 
death  of  the  insured,  were  offered  and  received  eenerally  as  evidence.  Under 
such  circumstAnces,  they  should  be  considered  in  all  their  parts,  and  effect 
should  be  given  to  all  they  prove  or  tend  to  prove.  The  testimony  tis  to  the 
death  of  the  insured  tended  to  show  that  by  inadvertence,  or  perhaps  through 
Qegl)|rence,  he  took  an  overdose  of  laudanum,  which  caused  his  death.  Hetd^ 
that  in  the  case  of  a  sane  person,  where  there  is  an  absence  both  of  intention 
and  culpable  neglect,  the  death  of  the  insured  must  be  regarded  as  acci- 
dental, and  not  within  the  proviso  of  the  policy  against  self-destruction ;  that 
the  question  of  the  negligence  of  the  insured  was  for  the  jur}'.  —  Lawrence  v. 
Mutual  Life  Ins.  Co.,  Ct  App.  III.,  Ch.  Leg.  N.,  March  20,  p.  230. 

Life  — Privileged  communications  to  physicians.  — A  phvsician  was  called 

to  attend  the  mother  of  insured  in  a  professional  capacity  In  her  last  illness. 
There  was  no  evidence  that  he  knew  or  visited  or  saw  her  at  any  other  time 
or  in  any  other  capacitv.  Held^  that  the  knowledge  of  the  cause  of  such 
mother's  death  acquired  by  the  phvsician  by  observation  of  her  symptoms  or 
any  physical  examinationto  which  she  was  subjected  was  a  privileged  com- 
munication, and  under  the  statute  could  not  be  disclosed  bv  the  physician. 
Held^  also,  that  the  death  of  the  patient  did  not  authorize  a  disclosure  by  the 
phvsician  of  such  knowledge,  —  Grattan  v.  Metropolitan  Life  Ins.  Co.,  N.  Y. 
Ct  App.,  Alb.  L.  J.,  April  10,  p.  288. 

I^TTEBNAL  Rbyxnub.  —  Possession  of  parts  of  snuff-stamps.  —  The   posses- 
sion of  parts  of  the  same  revenue-stamps  whir^h  had  been  previously   used 
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upon  snufT-jars  does  not  constitute  an  offence  within  the  terms  of  sect  Sd76, 
Kevised  Statutes,  althoueh  the  facts  indicate  a  fraudulent  purpose.  —  United 
SUtes  V,  Lemp,  U.  S.  Cir.  Ct  BasL  Dist  Mo.,  Fed.  Rep.,  April  27,  p.  696. 

Joint  Debtors.  —  Judgment  against  a  joint  debtor  on  a  joint  obligation  is  a 
bar  to  an  Hction  on  the  same  obligation  against  another  joint  debtor.  — 
Lawer  v.  Bandow,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  March  26,  p.  200. 

Survival  of  cause  of  action  — Suretyship.  —  Under  the  statutes  of  Indiana, 

the  estate  of  a  deceased  joint  debtor  is  liable  even  where  the  relation  of  prin- 
cipal and  surety  exists,  and  the  debtor  whose  estate  is  to  be  charged  is  the 
surety.  —  McCoy  ©.  Payne,  Sup.  Ct  Ind.,  Cent  L.  J.,  April  2,  p.  268. 

Judgment.  —  Assignment  of  under  seal,  —  A.  being  indebted  to  B.  on  certain 
promissory  notes,  assigned  to  B.,  by  writing  under  seal,  a  judgment  against 
C.  The  assignment  provided  that  if  the  notes  were  not  paid  at  maturity,  B. 
might  sell  the  judgment  at  public  sale.  Held^  that  B.  was  not  bound  to  take 
steps  for  the  collection  of  the  judgment  before  the  maturity  of  the  notes, 
except  on  the  demand  of  A.  Held,  further,  that  parol  evidence  was  inad- 
missible to  prove  a  promise  by  B.  at  the  time  ot  the  assignment,  to  issue 
execution  on  the  judgment  —  Bast  9.  National  Bank,  U.  S.  t^up.  Ct,  Adl  L. 
Reg.,  May,  p.  806, 

Judomknt-Lien.  —  Homestead.  —  On  February  19,  1877,  G.  &  H.  recovered 
and  duly  docketed  a  District  Court  judgment  against  L.  On  March  22,  1877, 
L.  purchased  a  piece  of  land  as  and  for  a  homestead  for  himself  and  family. 
Immediately  after  purchasing^  the  same,  L.  proceeded  to  erect  a  dwelling 
thereon,  and  on  or  about  April  1.  1877,  he,  with  his  familv,  removed  into 
and  occupied  the  said  dwelling  and  premises,  and  ever  since  lie  and  his  fam- 
ily have  resided  upon  and  occupiea  said  premises  as  his  homestead.  Held, 
(following  Kresin  v.  Man,  15  Minn.  116,  and  Kelly  v.  Dill,  23  Minn.  435), 
that  said  premises  are  subject  t«  the  lien  of  the  judgment  aforesaid,  and  to 
sale  upon  execution  to  satisfy  the  same.  —  Liebetran  v.  Goodsell,  Sup.  Ct 
Minn.,  N.  W.  Rep.,  March  27,  p.  801. 

Jurisdiction.  —  Practice.  —  Objection  to  the  equitable  jurisdiction  of  the  court 
must  be  taken  specially,  by  demurrer  or  answer,  and,  after  an  answer  in  this 
action,  accounting  in  part  and  alleging  a  settlement,  it  whs  too  lato  to  object 
generally,  at  the  trial,  to  the  introduction  of  any  evidence  under  the  com- 
plaint —  Schwickerath  r.  Lochen,  Sup.  Ct  Wis.,  N.  W.  Rep.,  March  27, 
p.  819. 

Jurisdiction  op  Fedsral  Courts.  —  Action  against  county.  —  Sect  6369 
of  the  Revised  Statutes  of  the  State  of  Missouri,  which  provides  that  **all 
actions  whatever  against  any  county  shall  be  commenced  in  the  Circuit 
Court  of  such  county,"  etc.,  does  not  deprive  the  Federal  courts  of  jurisdic- 
tion in  an  action  against  a  county  of  such  State  brought  bv  the  citizens  of 
another  State.  —  Cunningham  v.  Ralls  County,  U.  S.  Cir.  Ct 'East  Dist  Mo., 
Fed.  Rep.,  April  18,  p.  468. 

A  suit  bv  a  corporation  created  by  act  of  Congress  is  a  suit  arising  under 

the  laws  of 'the  United  Sutes.  —  Union  Pacific  R.  Co.  v.  McComb,  U.  S.  Cir. 
Ct,  South.  Dist  N.  Y.,  Fed.  Rep.,  May  4,  p.  799. 

Concurrent  with  Probate  Courts  in  certain  cases  —  Payne  v.  Hook,  7  Wall, 

4^6,  followed, — In  a  suit  against  the  administrator  of  an  executor,  by  the 
citizens  of  another  State,  to  enforce  the  payment  of  a  judgment  obtained 
against  the  decedent  in  such  State  during  his  lifetime,  and  subseauently 
sued  upon  in  the  Circuit  Court  for  the  District  of  Minnesota,  and  judgment 
obtained  thereon  against  the  executor  of  the  decedent  such  Circuit  Court 
has  concurrent  jurisdiction  with  the  Probate  Court  of  the  State  of  Minnesota 
in  which  the  wills  of  the  decedent  and  the  deceased  executor  have  both  been 
probated. — Chapman,  Admr.,  v.  Borer,  Admr.,  U.  S.  Cir.  Ct  Dist  Minn., 
Fed.  Rep.,  March  80,  p.  276. 
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JvRT.^  Officer  in  room,  — It  is  error  to  permit  an  otBcer  in  charge  of  a  jury 
to  be  present  in  the  jury-room  during  their  deliberations.  —  Sup.  Ct  Mich., 
Cent  L,  J.,  Feb.  6,  p.  106. 

Lahdlord  and  Tenant.  — Parol  rescission  of  lease  — Statute  of  Frauds.  —  A 
lease  for  a  term  longer  than  three  years  may  be  rescinded  by  a  parol  agree- 
ment of  the  parties,  accompanied  oy  the  tenant's  surrender  of  tne  term  and 
possession  and  the  landlord^  acceptance  thereof;  the  Statute  of  Frauds  has 
00  application  to  such  a  case.  By  such  surrender  and  acceptance  the  rela- 
tion 01  landlord  and  tenant  is  en^d ;  and  the  landlord,  taking  possession  of 
the  premises  either  personally  or  by  another  tenant  is  estopped  from  the 
collection  of  rent.  —  Auer  r.  Penn,  Sup.  Ct  Pa.,  W.  N.  C,  April  20,  p.  277. 

Purchase  by  tenant  durina  lease.  —  A  tenant  while  in  possession  of  certain 

premises  under  a  lease,  purcnased  the  same  at  judicial  sale  without  surrender- 
ing his  lease  or  notifying  his  landlord,  who  was  absent  from  the  State. 
^Idy  that  the  presumption  is  that  the  purchase  was  made  to  protect  his 
possessions,  and  that  the  landlord  roij>:ht  redeem.  — Lansman  v.  Drahoss,  Sup. 
Ct  Neb.,  Week.  Jur.,  April  15,  p.  892 ;  Cent.  L.  J.,  April  16,  p.  806. 

See  Mechanic's  Lien. 

Lease.  — See  Contract. 

Lien.  — Materials  furnished — Separate  estate  of  wife  — Evidence  to  charae.  — 
In  determining  whether  the  value  of  the  materials  procured  by  the  husband, 
and  which  went  into  the  improvement  of  the  house,  belonging  alone  to  the 
wife  as  her  separate  property,  is  a  lien  upon  the  house,  nnd  whether  the  hus- 
band procurea  such  materials  as  agent  and  on  the  credit  of  the  wife,  it  was  ma- 
terial to  inquire  to  whom  the  credit  therefor  was  actually  given ;  and  for  such 
purpose  the  account  in  which  such  materials  were  charged  to  the  husband,  and 
Dills  of  such  account  presented  to  the  husband  and  for  which  his  note  was 
demanded,  were  proper  evidence,  and  their  exclusion  by  the  Circuit  Court  was 
error.  The  conduct  of  the  wife  when  such  materials  were  brought  to  the 
house,  not  inconsistent  with  her  entire  exemption  from  liability  and  which 
would  be  common  to  any  wife  when  such  materials  should  be  (delivered,  in 
directing  where  they  were  to  bo  deposited,  is  no  evidence  whatever  against 
the  wife,  or  to  support  a  lion  therefor  on  her  property.  —  Wright  v.  Hood, 
Sup.  Ct  Wis.,  Wis.  Leg.  N.,  May  13,  p.  266. 

Tolls.  —  Where  suit  was  brought  to  enforce  a  lien  for  tolls  on  logs  not 

the  property  of  the  defendants  charged  in  the  complaint  it  was  held  error  to 
refuse  to  allow  amendment  so  as  to  include  a  demand  against  the  real 
owners.  —  Tewksburv  r.  Bronson,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  March  25, 
p.  199. 

Assignment  of.  —  The  absolute    assignment  of   the  claim    before   suit 

brought  to  establish  the  lien  destroys  the  lien,  and  it  cannot  be  revived.  — 
IM. 

Satisfaction  from  parcels  alienated  —  Inverse  order.  — The  doctrine  that 

real  estate  subject  to  a  judgment  or  mortgage  lien,  different  parcels  of 
which  have  been  alienated  to  several  persons  at  diflVrent  times,  shall  be 
subjected  to  its  payment  in  the  inverse  order  of  alienation,  is  in  this  case 
considered,  and  sustained  tis  the  prevailing  doctrine  in  courts  of  equity.  — 
Bank  v.  Creswell,  U.  S.  Sup.  Ct,  Fed.  Kep.,  April  14,  p.  459. 

Ldiitations.  —  Equitable  jurisdiction  of  Federal  courts.  —  A  Federal  court 
will  assume  equitable  jurissdiction  of  a  suit  by  a  receiver  of  a  bank  against 
the  estate  of  a  decedent  for  the  recovery  of  a  debt  alleged  to  have  been 
fraudulently  concealed,  although  the  clainri  is  barred  by  the  Statute  of  Limi- 
tations of  ttie  State  in  which  such  court  has  territorial* iurisdiction.  —  John- 
ston, Receiver,  p.  Hue  et  al.,  U.  S.  Cir.  Ct  East  Dist  Mo.,  Fed.  Kep.,  April 
27,  p.  692. 

Judgment.  —  In  an  action  upon  a  judgment  the  Statute  of  Limitations  does 

not  begin  to  run  until  the  judgment  is  flnall}-  entered  of  record,  and  not  from 
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the  date  of  its  rendition.  —  Trenouth  v.  Farrington,  Sup.  Ct  Cal.,  Phc. 
Coast  L.  J.,  March  13,  p.  68. 

LoTTXRiES. —  See  Postal  Laws;  Criminal  Law, 

Mandamus.  — Juriadiction  of  United  States  Circuit  Courts.  — The  jurisdiction 
of  United  States  Circuit  Courts  in  mandamus  proceedings  is  not  enlarged  bv 
the  act  of  1875.  — American  Union  Telegraph  Co.  v.  BellTelephone  Co.,  I*. 
S.  Cir.  Ct  East  Dist  Mo.,  Fed.  Rep.,  April  27,  p.  698. 

Marriaob  Law.  —  Civil  contract, —  Lex  loci.  —  By  the  law  of  New  York, 
marriage  is  a  civil  contract  and  nothing  more.  The  validity  of  a  marrisge 
is  to  be  determined  by  the  lex  loci  contractus.  An  agreement  of  marriage 
per  verba  de  prcesenti  is  a  valid  marriage  by  the  common  and  civil  law  a« 
■  well  ns  by  the  law  of  New  York ;  and  m  the  absence  of  evidence  of  the  law 
of  France,  the  courts  of  New  York  will  presume  such  a  marriage  in  France 
to  be  valid. — Hynes  r.  McDermott,  Ct  Com.  Pleas  N.  Y.,  Am.  L.  Beg.. 
April,  p.  219. 

Married  Woman.  —  Separate  estate  —  Surety.  —  A  married  woman  may 
charge  her  separate  estate  in  equity  by  the  execution  of  a  promissory  note 
as  surety  for  her  husband  or  another.  —  Williams  v.  Urmston,  Sup.  Ct 
Ohio,  Cent  L.  J.,  Feb.  27,  p.  168. 

Separate    estate — Void    mortgage.  —  Under    chap.   56,   Laws    1879,  a 

mortage  made  by  a  married  woman,  living  with  her  husband,  of  her  real 
estate,  her  husband  not  joining,  and  not  being  given  to  secure  the  purchase- 
money  of  the  mortgaged  land,  is  void.  One  to  whom,  subsequently  to  the 
making  of  such  mortgage,  such  married  woman  has  conveved  such  real 
estate,  ner  husband  joining,  may  maintain  an  action  to  stop  a  threatened  and 
pending  foreclosure  of  the  mortgascc,  and  to  have  the  mortgage  declared 
void  as  a  cloud  upon  his  title*  —  Yager  v.  Merkle,  Sup.  Ct  Minn.,  N.  W. 
Rep.,  March  27,  p.  307. 

Separate  estate  —  \Vidow*s  claim  for  deceased  husband's  expenditure.  — 

Where  a  wife  knowingly  permits  her  husband  to  devote  her  separate  per- 
sonal property  to  the  payment  of  family  expenses,  or  for  the  education  of  their 
children,  without  taking  froni  him  any  obligation  or  promise  to  repay  the 
same,  she  cannot  afterwards  enforce  the  amount  so  devoted,  as  a  claim 
against  her  husband's  estate.  Where  a  portion  of  the  amount  so  paid  out  is 
not  legitimate  familv  expense,  the  burden  is  on  the  claimant  to  establish  the 
amount  —  Courtrig'ht  v.  Courtright,  Sup.  Ct  Iowa,  N.  W.  Rep.,  March  27, 
p.  858. 

Mastkr  and  Servant.  —  See  Contract. 

Mechanic's  Lien.  —  Agency  of  tenant  to  bind  landlord. — Where  a  tenant 
contracts  with  his  landlord  to  make  certain  repairs  for  compensation  to  be 
made  by  the  landlord  either  in  money  or  the  occupation  and  use  of  the . 
premises,  the  tenant  acts  as  the  agent  of  the  landlora,  and  the  land  can  bo 
bound  by  a  mechanic's  claim  for  repairs  so  made  at  the  instance  of  the 
tenant;  and  notice  by  the  lessor  to  the  mechanic  that  the  latter  is  to  luok 
only  to  the  lessee.  d(jcs  not  destrov  the  mechanic's  right  to  the  security  of 
the' land.— Hall  r.  Parker,  Sup.  Cl  Pa.,  W.  N.  C,  May  6,  p.  825. 

Labor  and  service  of  others.  —  The  lien  on  logs  for  labor  and  services. 

provided  by  chap.  95,  Laws  1877,  is  not  restricted  to  the  labor  and  services 
manually  and  personally  performed  by  the  claimant,  but  embraces  also  the 
labor  and  services  of  his  subcontractors,  workmen,  and  emplovees.  —  Ucwan 
/■.  O'Neil,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  May  13,  p.  264. 

Personal  judgment  no  bar.  —  A  party  having  several  securities  for  the 

same  debt  may  proceed  upon  all  of  them  until  ne  obtains  satisfaction.  A 
judgnient  in  a  pensonal  action  for  materials  furnished  is  no  bar  to  a  pro- 
ceeding upon  a  mechanic's  lien  for  the  same  materials.    Where  a  mechanic' &> 
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lien  creditor  accepU  a  judgment  confessed  by  his  debtor,  it  is  a  question  of 
fact  whether  he  intended  to  accept  it  as  a  aatisfaction»  or  merely  as  an  addi- 
tional security. —Powell  V.  W.  V.  Man.  Co.,  Sup.  Ct  Pa..  W.  N.  C, 
April  29,  p.  298. 

MmNO. —  Definition  of  terms  —  Folloxoing  a  vein, — A  vein,  lode,  or  ledge, 
within  the  meaning  of  the  act  of  Congress,  is  a  mineral  body  of  rock  within 
defined  boundaries  in  the  general  mass  of  the  mountain.  The  top  or  apex 
of  a  vein  is  the  highest  point  where  it  approaches  nearest  to  the  surface  of 
the  earth,  and  where  it  is  broken  on  its  edge,  so  as  to  appear  to  be  the  begin- 
ning or  end  of  the  vein.  If  a  vein,  at  its  highest  point,  turns  over  and  pursues 
its  course  downwards,  then  such  point  is  merely  a  swell  in  the  mineral 
matter,  and  not  a  true  apex.  Where  there  is  a  true  apex  within  the  surface 
boundaries  of  a  claim,  tne  claimant  can  follow  the  vein  in  its  downward  dip 
bevond  his  vertical  side-lines.  And  he  may  follow  the  veins  beyond  sucn 
si^e-lines  at  anv  point  where  the  apex  is  within  his  surface-hnes,  even 
though  his  location,  for  the  full  length  of  the  claim,  be  not  along  the  line  of 
such  apex.  And  he  is  entitled  to  follow  the  same  in  its  departure  from  the 
perpendicular  in  any  degree,  until  it  reaches  the  horizontal.  —  Stevens  t'. 
\VilliRms  (charge  by  Miller,  C.  J.),  U.  S.  Cir.  Ct  Dist.  Col.,  Am.  L.  ^eg,^ 
May,  p.  296. 

MoRTQAOK.  —  Liability  of  mortgagee  who  takes  title  for  a  specific  object  only, 
and  then  reeonveys  —  Parol  testimony.  —  The  grantee  of  property  under  and 
subject  to  a  mortgage,  taking  the  titlu  for  the  purpose  of  accomplishing  a 
specific  object,  and  upon  completion  thereof  reconveying  to  his  grantor,  in 
punaance  of  a  parol  agreement,  is  not  personally  liable  for  the  mortgage 
debt,  by  reason  of  the  *'  under  and  subject  "  clause  in  his  deed.  Parol  evi- 
dence is  admissible  to  varv  the  legal  effect  of  the  •*  under  and  subject "  clause 
ill  a  deed.  —  Stokes  v.  Williams,  Sup.  Ct  Pa.,  W.  N.  C,  March  20,  p.  472. 

— -  Renewal  of  note  will  not  extend  — Limitations  —  Homestead  —  Vendor's 
lien  toaiced.  —  The  renewal  of  a  note  secured  by  mortgage,  by  an  indorse- 
n)ent  upon  it  in  writing,  after  the  Statute  of  Limitations  had  run  against  it. 
does  not  operate  to  renew  the  mortgage.  In  order  to  create,  renew,  or 
extend  the  tnortgage,  there  must  be  executed,  in  the  mode  prescribed,  a 
written  instrument  showing  that  such  was  the  intent  of  the  party  to  be 
charged.  Nor  will  a  homestead,  though  flled  after  such  renewal,  on  the 
property  mortgaged  to  secure  said  note,  be  affected  therebv.  Nor  could  a 
vendor's  lien  be  enforced  against  said  property,  the  plaintiff  having  waived 
such  lien  by  taking  the  mortgage.  —  Wells  r.  Harter,  Sup.  Ct  Cal.,  Pac. 
Coast  L.  J.,  April  24,  p.  234. 

Second  mortgage  —  Fraudulent  concealment  of  release  of  first  mortgage  — 

Estoppel — Sheriffs  deed  —  Recoupment. — 1.  P.  and  B.,  president  and 
treasurer  of  the  plaintiff  company,  but  claiming  to  act  as  individual, 
bought  and  owned  a  certificate  of  a  first-mortgage  sale  of  real  estate,  includ- 
ing lands  to  which  the  company  had  acquired  the  mortgageor's  title;  and 
they  executed  to  the  company  a  release  of  its  said  lands  from  that  sale. 
Afterwiird*,  C,  who,  as  trustee  of  certain  creditors  of  the  mortgagor,  held  a 
second  mortgage,  including  plaintiff's  said  lands,  and  prior  to  plaintiff's 
title,  applied  to  P.  and  B.  to  purchase  said  certificate  of  sale,  to  protect 
the  interests  of  his  cestuis^e  trust;  and  P.  and  B.,  claiming  still  to  own  the 
certificate,  refused  to  sell  it  to  him,  but  concealed  from  him  the  fact  that 
they  bad  released  therefrom  to  plaintiff  its  said  lands;  and  they  allowed  C 
to  pay  to  the  sheriff  a  large  sum  of  money  to  redeem  from  the  first-mort- 
gage sale  the  lands  thereby  sold,  knowing  that  he  designed  thereby  to  redeem 
the  lands  of  the  company  covered  by  his  mortgage,  and  was  ignorant  of  the 
release  before  mentioned.  The  moneys  thus  paid  to  the  sheriff  wore  by  him 
paid  over  to  one  H.,  to  whom  P.  and'B.  had  tnmsferred  their  certificate  of 
sale  by  a  special  assignment  excepting  the  released  premises.  Hetd^  that  P. 
and  B.,  in  the  transactions  with  C,  were  under  a  duty ^  as  officers  of  the  plain- 
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tiff  company,  to  disclose  the  facts  which  would  hiive  prevented  bim  from 
pa^'ing  said  moneys  to  the  sheriff  for  a  fruitless  redemption:  and  that  their 
fraudulent  concealment  estops  the  company  from  claiming  the  benefit  of 
such  release.  2.  C.  havins;,  after  such  redemption,  taken  a  sheriff  's  deed  of 
the  lands,  bused  upon  the  certificate  of  the  flrst-mort<^ge  sale,  and  this 
action  beinc:  brought  to  have  such  deed  cancelled  as  to  plaintiff's  said  lands, 
held,  that  the  complaint  should  be  dismissed  unless  piaintiflT.  within  a  time 
specified,  shall  pay  to  C.  the  amount  paid  by  him  for  such  redeniption,  with 
interest.  —  Mihills  Man.  Co.©.  Camp,  Sup.  Ct  Wis.,  N.  W.  Rep.,  April 
17,  p.  341. 

Usury. — Where  a  property  has  been  sold  under  a  judgment  obtained  upon 

a  mortgage,  and  an  auditor  is  appointed  to  make  distribution  of  the  pur- 
chase-money, a  second  mortgagee  cannot,  in  the  absence  of  proof  of  intended 
fraud  upon  him,  attack  the  first  mortgage  collaterally  for  usury.  — Lennig's 
Appeal,  Sup.  Ct.  Pa.,  W.  N  C,  April  15,  p.  263. 

See  Equity  Pleadings. 

Municipal  Corporations.  —  Changing  boundaries  —  Liability  of  absorbing 
corporation.  —  Where  territory  organized  as  a  town  had  become  liable  to  pav 
certain  indebtedness,  as  subscription  in  aid  of  a  railroad,  and  a  portion  of  sucB 
town  is  afterward  annexed  to  a  city,  with  the  express  provision  that  such  city 
assume  and  pav  so  much  of  such  indebtedness  as  the  lands  annexed  are  legally 
chargeable  witli,  the  city  is  liable  for  such  indebtedness  to  the  extent  indicated. 
Where  one  corporation  goes  entirely  out  of  existence  by  being  annexed  to  or 
merged  in  another,  if  no  arrangements  are  made  respecting  the  property  nnd 
liabilities  of  the  corporation  that  ceases  to  exist,  the  subsisting  corporation 
will  be  entitled  to  the  property  and  be  answerable  for  all  the  liabilities  of 
the  extinguished  corporation.  —  Town  of  Mount  Pleasant  et  al.  v.  Beckwith 
etc.,  U.  S.  Sup.  Ct,  Ch.  Leg.  N.,  April  3,  p.  245. 

Charier  powers —  Liability  —  Constructive  notice  of  defective  sidewalks  — 

Damages.  —  A  city  charter  provides  that  "no  action  shall  be  maintained  by 
any  person  against  the  city  upon  any  claims  or  demands  of  any  kind  what- 
soever, whether  arising  from  contract  or  otherwise,  until  such  person  shall 
first  have  presented  such  claim  or  demand  to  the  Common  Council  for  allow- 
ance," ana  that  the  "determination  of  the  Common  Council  disallowing,  in 
whole  or  in  part,  any  claim  of  any  person  shall  be  final  and  conclusive,  and 
a  perpetual  bar  to  any  action  in  any  court  founded  on  such  claim,  except 
that  such  person  may  appeal  to  the  Circuit  Court,  as  provided  iii "  another 
part  of  paid  charter.'  Held,  that  this  does  not  deprive  the  Circuit  Court  of 
jurisdiction  of  such  actions  originally  brought  therein,  and  that  the  objec- 
tion that  such  a  rlaim  has  never  been  presented  to  the  Common  Council  must 
be  taken  by  demurrer  or  answer,  or  it  is  waived.  It  is  for  the  jury  to  deter- 
mine, under  all  the  circumstances  of  the  case,  how  long  a  defect  in  a  side- 
walk must  have  existed  in  order  to  charge  the  city  with  constructive  notice ; 
and  there  was  no  error  in  refusing  to  instruct  them  that  if  the  defect  here 
shown  had  existed  but  one  day  prior  to  the  accident,  the  city  was  not  liable 
unless  it  had  actual  notice.  Bodily  and  mental  sufiTering  caused  by  an 
injury  from  a  defective  highway  may  be  considered  in  awarding  damafires. 
Goodno  r.  Oshkosh,  28  Wis.  300,  and  other  cases  in  this  court. — SheeT  c. 
City  of  Appleton,  Sup.  Ct.  Wis.,  N.  W.  Kep.,  April  17,  p.  867 ;  Wis.  Leg. 
N.,'Aprii  15,  p.  226. 

Dajnages  for  defective  sidewalk.  —  A  city  is  liable  for  an  injury  caused  by 

the  want  of  repair  of  a  sidewalk  in  one  of  its  public  streets,  when  such  side- 
walk has  neither  been  constructed  nor  ordered  to  be  constructed  by  the  city 
or  its  proper  (itficers,  and  where  no  work  has  ever  been  done  or  ordered  to 
bo  done  by  the  city  or  its  officers  in  the  construction,  maintenance,  or  repHir 
of  such  walk.  —  James  c.  City,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  April  15.  p.  222. 

Liability  of  counties  for  officers^  fees  —  Money  paid  out  by  mistake. — The 
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county  is  not  liable  for  officers'  fees  incuned  in  proceeding  under  the  Fraud- 
ulent Debtors'  Act.  Money  paid  by  the  county  under  mistake  of  law  cannot 
be  recovered  back.  —  Couiity  of  Wayne  v,  l^andall,  8up.  Ct.  Mich.,  April 
17,  p.  129. 

Payment  of  claims  by  —  Notice  to  officer — Contract  —  Public  printing.  — 

Where  a  claim  against  a  municipal  corporation  is  properly  presented  to 
and  allowed  by  the  proper  officer,  and  paia,  it  must  be  conclusively  presumed 
that  they  had"  full  knowledge  of  all  the  facts  pertaining  thereto,  which  a 
proper  investigation  would  then  have  disclosed,  and  they  cannot,  upon  any 
such  matter,  thereafter  rescind  their  action  and  recover  back  the  money  paid. 
Xotice  to  the  controller,  of  facts  in  regard  to  a  claim  against  a  city  is  not 
notice  to  the  city.  —  Detroit  Advertiser  and  Tribune  v.  City,  Sup.  Ct  Mich., 
N.  W.  Rep.,  April  17,  p.  176.  Also  see  Count v  of  Wayne  v,  Randall,  id., 
p.  179. 

Power  to  license  agents  of  foreign  corporations,  —  Where  a  city  by  its 

charter  is  specially  authorized  to  regulate  agencies  of  all  insurance  compa- 
nies, and  to  license  and  regulate  agents  of  all  such  insurance  companies 
doing  business  within  the  city,  an  ordinance  of  such  city  that  all  corpora- 
tions, companies,  or  associations  not  incorporated  under  the  laws  ot  this 
State,  engaged  in  the  city  in  effecting  life  or  fire  insurance,  shall  pay  to 
the  city  treasurer  the  sum  of  $2  upon  the  $100,  and  at  that  rate  upon 
the  amount  of  all  premiums  during  the  half-year  ending  on  the  first  day 
of  January  nnd  July,  which  shall  be  received  or  agreed  to  be  paid  for 
insurances  effected  in  the  cit^,  which  rates  when  collected  shall  be  set 
apart  for  the  support  and  mamtenance  of  the  fire-department  of  the  city, 
and  reouiring  every  acting 'agent  of  such  corporation,  etc.,  on  or  before  the 
fifteentn  day  of  February  and  July  thereafter,  to  render  a  full,  true,  and  just 
account,  verified  by  his  oath,  of  all  premiums  received  or  agreed  to  be  paid 
during  the  half-year  ending  on  such  day,  and  to  pay  to  the  treasurer  of  the 
citv  tne  amount  with  which  such  company  shall  he  so  chargeable  under  the 
ordinance,  and  fixing  a  penalty  of  $200,  enforceable  by  fine  and  imprisonment 
on  the  agent  for  a  failure  to  make  such  report,  or  to  pay  the  sum  due  at  the 
proper  time,  is  valid  and  binding,  and  is  not  in  conflict  with  the  proviso  of 
sect  30  of  the  insurance  law  of  the  State,  or  with  any  constitutional  pro- 
vision. —  Walker  v.  City  of  Springfield,  Sup.  Ct  III..  Week.  Jur.,  May  6,  p.  1. 

Legislative  power  over  foreign  corporations,  —  Foreign  corporations  are 

only  permitted  to  do  business  in  this  t>tate  by  comity  or  con5»ent,  express  or 
implied.  The  Legislature  has  the  right  to  impose  such  burdens,  terms,  and 
conditions  as  it  chooses  on  such  bodies  before  they  can  do  business  in  the 
State,  or  may  prohibit  them  therefrom  altogether.  —  Ibid. 

License-fee  no  tax.  —  The  provision   of  sect  30  of   the  insurance  law, 

requiring  that  the  net  income  of  insurance  companies  shall  be  returned  to 
the  assessor  for  general  taxation  at  the  same  rate  as  other  property,  to  be  in 
lieu  of  all  town  and  municipal  licenses,  and  the  proviso  that  the  provisions 
of  the  section  shall  not  be  construed  to  prohibit  cities  having  an  organized 
fire-department  from  levying  a  tax  or  license-fee  not  exceeding  two  per  cent 
on  their  gross  receipts,  to  be  applied  exclusively  to  the  support  of  the  fire- 
department  does  not  subject  such  companies  to  double  taxation.  The  sum 
that  may  be  charged  by  the  cities  is  m  no  just  sense  a  tax.  but  only  a  fee 
paid  for  a  license  or  privilege  of  transacting  business  with  such  cities.  —  Ibid. 

' Special  tax-hills —  Pavements,  —  Where,  in  a  contract  to  pave  a  sidewalk, 

there  has  been  a  substantial  compliance  with  the  requirements  of  the  ordi- 
nance, as  to  the  width  of  the  pavement,  and  the  worK  has  been  accepted  by 
the  city,  owners  who  have  neglected  to  pave  ca!m4»t  resist  the  contractor'^s 
right  to  recover  the  assessment  on  the  ground  of  slight  inequalities  in  the 
width  of  the  pavement  —  Watson  v.  Citv,  Sup.  Ct  Pa.,  W.  N.  C,  April  20. 
p.  276. 
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Municipal  Corforations  —  Continued. 

Support  of  convicts,  —  In  the  case  of  convicts  from  the  county  of  Wayne, 

confined  in  the  house  of  correction,  no  special  contract  for  their  keeping 
is  necessary,  but  the  compensation  therefor  is  to  be  determined  upon  the 
rendition  of  accounts.  The  superintendent  cannot  insist  upon  more  than  is 
proper,  nor  the  board  of  auditors  refuse  to  audit  such  claims,  or  audit  them 
at  a  sum  far  below  what  is  right  and  proper.  —  Citv  v.  County  Auditors,  Sup. 
Ct  Mich.,  N.  W.  Rep.,  April  17,  p.  181. 

See  Highways. 

Neolioknck.  —  Comparafioc  —  Oeneral  verdict  and  special  findings  —  New 
trial.  —  Certain  instructions  as  to  the  rule  to  be  adopted  in  tne  case  of  com- 
parative negligence  considered,  and  held  improper.  "Where  the  facts  in 
regard  to  neafligence  are  close,  srreat  accuracv  snould  be  observed  in  the 
instructions  given  to  the  jury.  \\  nere  a  general  verdict  is  rendered,  and  also 
special  findings  amotion  tor  judgment  on  the  special  findings  as  being 
against  the  general  verdict  is  not  a  waiver  of  the  right  to  move  for  a  new 
trial.  —  Chicago  &  North- Western  R.  Co.  r.  Dimick,  Sup.  Ct  111.,  N.  W.  Rep., 
March  27,  p.  368. 

Contributory    Negligence — When  facts  not  in    dispute — Functions  of 

court. — In  an  action  for  injuries  caused  by  alleged  negligence,  where  the 
uncontradicU.>d  evidence,  in  the  opinion  of  the  court,  does  not  warrant  the 
jury  in  inferring  neglitcence  by  the  defendant  which  proximately  caused  the 
injury,  the  court  should  direct  a  verdict'for  the  defendant  In  such  case,  it 
is  imVnaterial  that  there  is  conflicting  evidence  as  to  a  fact  which,  in  the 
opinion  of  the  court,  was  unessential,  and  would  not  have  warranted  an  infer- 
ence of  negligence  wliichever  way  the  jury  ma^  have  decided  the  conflict 
of  evidence.  That  there  was  some  evidence  ot  contributor}'  negligence,  in 
such  case,  is  also  immaterial.  —  Goshom  c.  Smith,  Sup.  Ct  Pa.,  W.  N.  C, 
April  29,  p.  289. 

See  Evidence. 

Negotiable  Instrument.  —  See  Bills  of  Lading. 

Parties.  —  Fictitious  name.  —  It  is  no  ground  for  reversal  that  a  party  sued  by 
a  fictitious  name  was  not  afterwards  made  partv  bv  a  real  name.  — Sherman 
p.  McCarthy,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  March  13,  p.  68. 

Partnership.  —  Accounting  —  Stale  demand  —  Laches.  —  Where  three  parties 
enter  into  an  agreement  and  intrust  the  investment  and  management  of  a 
certain  sum  from  a  common  fund  in  an  enterprise  to  one  of  them,  with  a 
stipulation  that  they  shall  share  equally  in  the  profits  after  deducting  the 
amount  of  the  investment  such  agreement  constitutes  a  copartnership, 
and  an  accounting  may  be  had.  Delay  in  demanding  a  partnership  account- 
ing, to  constitute  laches,  must  have  occurred  subsequent  to  the  dissolution  of 
the  copartnership,  and  for  so  long  a  period  as  to  make  the  claim  stale.  — 
Harris  etal.  r.  Hiliegass,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  April  24,  p.  240. 

Debts  of  distinguished  from  individual  indebtedness. — In  the  distribu- 
tion of  the  assets  of  insolvent  partners,  the  rule  in  equity  is  that  partnership 
creditors  have  a  primary  claim  upon  the  partnership  assets,  to  the  exclusion 
of  the  creditors  of  the  individual  partners,  until  all  the  partnership  debts 
shall  be  satisfied;  and  the  same  rule  will  exclude  partnership  creditors  from 
participation  in  assets  of  the  individual  partners  until  all  their  individual 
debts  are  paid.  Where  three  members  of  a  partnership  firm  gave  their  joint 
and  several  promissory  note,  payable  to  the  firm,  and  the  firm  subsequently 
indorsed  the  note,  to  a  third  person,  such  third  person  will  hold  the  note  i» 
an  individual  claim  against  the  makers,  as  distinguished  from  a  partner- 
ship claim,  —having  the  right  to  hold  the  firm  liable  also,  not  as  makers,  but 
asindorsers;  and  this  individual  character  of  the  claim  against  the  makers 
will  not  be  in  the  least  modified  or  changed  by  the  fact  that  the  note  has 
been  reduced  to  judgment  against  them.  —  Union  National  Bank  of  Chicago 
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Partnxbship — Continued. 

p.  Bank  of  Ck)mmerce  of  St  Louis,  Sup.  Ct  HI.,  Week.  Jur.,  April  8, 
p.  872. 

Lety  hy  individual  creditor.  —  Levy  may  be  made  by  a  creditor  of  an 

individual  partner  upon  his  share  of  partnership  property,  but  the  interest 
that  will  be  acquired  by  a  purchaser  at  the  execution  sale  is  not  necessarily 
an  absolute  undivided' moiety  in  the  property  equal  to  the  share  of  the 
partner  in  the  business,  but  only  such  fraction  ader  all  the  debts  of  the 
partnership  are  paid.  Whether  an  execution  sale  may  be  made  of  a  partner' s 
interest  in  a  particular  portion  of  the  partnership  assets,  qucere.  Where  a 
machine  was  purchased  by  a  partnership,  heldy  that  the  character  of  the 
debt  created  was  not  changed  because  the  joint  notes  of  the  partners  were 
g:iven  for  the  purchase-money.  Action  in  equity  in  this  case  held  properly 
instituted.  —  Aultman  1?.  Fuller,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  March  27,  p. 
351;  West  Jur.,  April,  p.  168. 

Sole  surviving  partner  — Pledae  of  property  for  partnership  debt. — A  sole 

surviving  partner  may  transfer  the  choses  in  action  and  other  personal  effects 
of  the  partnership,  by  way  of  pledge  or  mortc^age,  to  secure  a  partnership 
debt:  and  when  such  transfer  is  made  in  good  faith,  it  is  effectual  against  all 
the  other  creditors,  as  well  as  the  representatives  of  the  deceased  partner.  — 
Bohler  ».  Tappan,  U.  S.  Dist  Ct  East  Dist  Ark.,  Fed.  Rep.,  April  18,  p.  469. 

What  agreement  constitutes.  —  Where  Persons  took  a  deed  of  certain  lots 

in  Depere  from  one  Reid,  upon  which  lots  there  had  been  certain  mills  and 
michm'en',  which  had  been  burned,  and  which  lots  were  of  very  little  value  ex- 
cept for  the  use  of  such  mills,  and  Persons  agreed  with  Reid  to  furnish  money 
sufficient  to  rebuild  the  mills  and  start  a^in  the  business  upon  said  lots,  anH 
that  Reid  should  have  the  supervision  ot  the  expenditure  of  the  money  in 
such  rebuilding  and  of  the  business  when  in  operation,  and  should  have  one- 
half  of  the  improved  property  and  half  of  the  profits  of  the  business  on 
condition  of  paying  back  Persons  one-half  of  the  money  furnished,  and 
interest  held,  that  such  a  transaction  constituted  a  copartnership  between 
Persons  and  Reid,  and  that  there  was  no  evidence  whatever  that  Persons 
took  the  deed  with  intent  to  defraud  the  creditors  of  Reid,  and  that  Reid  had 
an  interest  in  the  property  which  might  have  been  reached  by  the  cred- 
itors.— Norris,  Receiver,  etc.  r.  Persons,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  April 
22.  p.  232. 

What  does  not  constitute  —  Trustee.  —  An  agreement  to  divide  the  income 

of  a  business  does  not  create  a  partnership ;  nor  does  the  mere  joint  owner- 
ship in  personal  property.  So,  where  circus  property  was  transferred  to  two 
parties  (the  plaintiff  an^  defendant  herein)  to  secure  an  indebtedness  for 
moneys  advanced  severally  by  them,  and  it  was  agreed  that  one  of  them  (the 
defendant)  should  take  possession  of  the  property  and  transport  it  from 
place  to  place  upon  a  performing  tour,  and  to  apply  the  receipts,  first,  to 
the  payment  of  the  money  advanced  by  the  other  (the  plaintiff),  and  then  to 
the  payment  of  himself,  the  receipts  came  to  defendant's  hands  not  as  a 

S&rtnef,  but  as  a  trustee ;  and  the  plaintiff  had  the  right  to  compel  the 
efendaint  to  account  for  so  much  as  came  to  his  hands  for  the  purpose  of 
discharging  his  trust  Where  the  variance  between  the  agreement  as  set 
forth  in  the  complaint  and  that  proved,  is  one  which  could  not  have  misled 
or  surprised  the  defendant  to  his  prejudice  in  maintaining  his  defence  upon 
the  merits,  it  is  not  material.  —  Quackenbush  v.  Sawyer,  Sup.  Ct  Cal.,  Pac. 
Coast  L.  J.,  May  1,  p.  277. 

What  tends  to  show.  —  A  person  cannot  be  shown  to  be  a  partner  by 

declaration,  not  in  his  presence,  of  the  person  with  whom  such  partnership  is 
sought  to  be  shown;  nor  can  the  fact  of  partnership  be  shown  by  mere 
reputation.  Declaration  admitted  in  this  case  held  not  to  be  without-preju- 
dice. A  person  not  a  partner  in  fact  can  be  held  liable  as  one,  only  where 
his  conduct  is  such  as  to  mislead  creditors  and  estop  him  from  showing  the 
truth.  —Brown  v.  Rains,  Sup.  Ct  Iowa,  N.  W.  Rep.,  April  3,  p.  401. 
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Party  by  Favor.  —  One  admitted  by  favor  to  defend  upon  conditions,  will 
be  held  strictly  to  the  conditions.  —  Sherman  v,  McCarthy,  Sup.  Ct  Cal., 
Pac.  Coast  L.  J.,  March  13,  p.  58. 

Patent.  —  New  combination  of  old  elements,  —  A  distinct  claim  for  each  of 
the  constituents  of  a  new  combination  of  old  elements  will  not  protect  such 
combination  where  there  has  been  no  specific  claim  for  the  same.  —  Delaware 
Coal  &  Ice  Co.  v,  Parker,  U.  S.  Cir.  Ct  Dist  N.  J.,  Fed.  Rep.,  May 
4,  p.  851. 

New  ingredients  in  combination  with  old.  — The  substitution  of  new  in|fre- 

dients  in  a  patented  combination  of  old  ingredients  does  not  constitute  an 
infringement.  —  Baboock  r.  Judd,  U.  S.  Cir.  Ct.  Dist  Conn.,  Fed.  Rep., 
April  6,  p.  406. 

PfioHty  —  Separate  patents  for  severable  parts    of   same  invention  — 

Combination  with  other  devices.  —  Of  two  patents  for  the  same  invention, 
the  one  last  granted,  although  the  first  applied  for,  is  void.  Whether  two 
patents  cover  the  same  invention  must  be  dfetermined  by  the  tenor  and  scope 
of  their  claims,  not  by  description  in  the  specifications.  Severable  parts  of 
the  same  invention  may  be  patented  separately,  though  the  whole  invention 
may  be  fully  described  in  each  claim,  to  expfain  the  purpose  and  mode  of 
operation  of  the  parts  covered.  The  connection  or  combination  of  a  patented 
device  or  improvement  with  other  devices  mav  be  the  subject  of  a  subse- 
quent valid  patent.  —  McMillan  t;.  Kees,  U.  S.  Cir.  Ct.,  West  Dist  Pa., 
Fed.  Rep.,  April  27,  p.  722;  Rep.,  April  28,  p.  544. 

Personalty.  —  Realty.  —  Whether  certain  material,  such  as  slabs  or  pieces 
of  lumber  in  a  mill-yard,  is  firewood,  and  personal  property,  or  the  fiUing-up 
material  of  low  and  marshy  places  in  the  yard,  and  a  part  of  the  soil,  and 
belonging  to  the  realty  and  passing  by  the  deed  of  the  land,  is  a  question  of 
law  and  fact,  depending  upon  the  nature  and  situation  of  the  material,  and 
its  ph^'sical  attachment  to  or  detachment  from  the  soil,  and  its  use,  or 
intended  use,  by  the  owner,  whether  for  such  filling  or  for  firewood.  — Jen- 
kins V.  McCurdy,  Sup.  Ct.Wis.,  Wis.  Leg.  N.,  March  25,  p.  200;  N.  W. 
Rep.,  March  27. 

Pleadings.  —  Irregularity  of  rtroceedings,  —  Questions  relatiner  to  the  suffi- 
ciency of  the  pleadings  should  be  passed  upon  by  the  court  when  presented. 
A.  reservation  until  other  evidence  is  introduced  is  an  "irregularity,"  but  it 
does  not  necessarily  prevent  a  fair  trial.  —  Estate  of  Brooks,  Sup.Ct  Cal., 
Pac.  Coast  L.  J.,  April  24,  p.  236. 

Ownership  of  lands —  Trespass —  Legal  presumption.  —  In  pleading,  it  is 

not  necessary  to  allege  facts  which  the  law  presumes  to  be  facts,  or  which  the 
law  implies  from  other  facts  alleged  in  the  pleading.  The  complaint  in  this 
action  having  alleged  ownership  of  the  lands  and  dam  at  the  time  of  the 
alleged  trespass,  the  law  presumes  that  the  owner  was  either  in  the  actual 
possession  or  had  the  right  to  the  immediate  possession  at  the  time  of  the 
wrongful  entry  of  the  defendant  —Leihv  r.  Ashland  Lumber  Co.,  Sup.  Ct. 
Wis.,  Wis.  Leg.  N.,  May  13,  p.  265. 

Rescission  of  contract  —  Fraud —  Tort  —  Action.  —  Where  goods   were 

sold  and  delivered  on  a  contract  for  four  months'  credit  and'  it  was  dis- 
covered before  the  expiration  of  the  credit  that  false  and  fraudulent  repre- 
sentations had  been  made  to  secure  the  credit  and  where  action  in  assump- 
sit was  brought  immediately  after  the  discovery,  held,  that  the  fraud 
nullified  the  contract  and  therefore  the  remedy  should  have  been  either  in 
trover,  replevin,  or  for  the  tort  If  the  contract  were  good,  the  action  was 
prematurely  brought;  if  bad,  no  action  could  be  maintained  on  it  Where 
there  is  an  express  contract  the  law  will  not  imply  one.  —  Kelloeir  r.  Tarpie, 
Sup.  Ct  111.,  Cent  L.  J.,  March  26,  p.  245.  «&  f 

Supplemental  answer  —  When  allowed.  —  A  motion  to  file  a  supplemental 

answer  is  addressed  to  the  sound  legal  discretion  of  the  court,  and  its  ruling 
in  allowing  or  refusing  it  will   not  be   regarded  as  erroneous  unless  there 
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Pliadikqs —  Continued. 

should  be  an  evident  abuse  of  discretion.  — Harding  v.  Minear,  Sup.  Ct  Gal., 
Pftc  Coast  L.  J.,  May  1,  p.  254. 

See  Bankruftct. 

Postal  Laws.  —  Lottery  letters,  —  A  court  of  equity  will  not  grant  relief 
where  letters  addressed  to  the  secretary  of  a  lottery  company  are  detained 
by  the  postmistress,  under  tbe  direction  of  the  postma£ter>general,  as  having 
been  mailed  in  violation  of  sect.  8849  of  the  Revised  Statutes,  providing 
that  "no  letter  *  ♦  *  concerning  lotteries  *  *  *  shall  be  carried 
in  the  mail,"  where  the  pleadings  tail  to  show  that  the  letters  had  no  connec- 
tion with  the  lottery  business.  —  Commerford  «.  Thompson,  U.  S.  Cir.  Ct. 
Dist  Ky..  Fed.  Rep.,  April  18,  p.  417 ;  Rep.,  April  28,  p.  586. 

P^cncK.  —  Dismissal  of  suit  after  transfer  of  interest.  —  Neither  the  plain- 
UiTof  record  nor  his  attornev  can  dismiss  the  action  after  having  transferred 
ail  their  interest  in  the  subject-matter  of  the  action,  to  the  injury  of  their 
successors  in  interest,  notwithstanding  the  action  was  beine  conducted  with- 
out a  change  of  the  title  of  the  cause,  or  of  the  attorney  ofrecord.  —  Walker 
r.  Felt,  Sup.  Ct  Cal.,  Puc.  Coast  L.  J.,  April  17,  p.  209. 

Erroneous  insiruetions  —  Nonsuit.  —  Where  the  jury  found  specifically 

every  fact  necessary  to  sustain  the  jud^ent,  errors  in  the  instructions  as 
to  questions  of  law  arising  upon  those  t&cts,  but  having  no  influence  upon 
the  findings,  are  immaterial.  Error  in  refusing  a  nonsuit  is  cured  by  subse- 
quent introduction  of  testimony  of  evidence  completing  the  proof  of  cause 
of  action.  —  Harriman  v.  Queen  Ins.  Co.,  Sup.  Ct  Wis.,  N.  W.  Rep., 
April  17.  p.  852. 

Infamous  offence  —  Indictment  on  information.  —  See  Criminal  Law. 

Motion  to  strike  out  evidence  admits  its  truth.  —  A  motion  to  strike 

out  the  plaintiff's  evidence  is  in  the  nature  of  a  demurrer  to  the  evidence, 
and  like  a  demurrer  admits  not  only  all  the  facts  proved,  but  also  every  con- 
clusion which  the  jury  might  fairly  and  reasonablv  have  drawn  therefrom.  — 
Lawrence  v.  Insurance  Co.,  Ct  App.  III.  First  Dist,  Ch.  Leg.  N.,  March  20, 
p.  230. 

Objection  —  Exceptions. — Where  the  cause  was  submitted  and  the  jurj- 

determined  the  issues,  without  objection,  it  is  too  late  on  appeal  to  object 
that  upon  the  pleadings  the  court  should  have  adjudged  an  accounting.  If 
the  bill  of  exceptions  does  not  state  that  it  contains  all  the  evidence,  it  must 
be  presumed  that  every  fact  necessary  to  support  the  verdict  and  judgment 
was  proven.  A  casual  remark  by  the  judge  on  the  question  of  admitting 
evidence,  if  not  objected  to  at  the  time,  cannot  be  reviewed  as  part  of  the 
charsre  to  the  jury.  — McCormick  r.  Ketchum,  Sup.  Ct  Wis.,  N.  W.  Rep., 
Mar^h  27. 

When  proper  instructions  may  be  refused.  — If  the  charge  of  the  court  to 

the  jury  covers  all  the  principles  of  law  embodied  in  instructions  asked  for 
nnd  refused,  it  was  not  error  to  refuse  them,  though  they  were  correct  — 
Siemers  v.  Eisen,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  April  24,  p.  248. 

Writ  of  error  —  Supersedeas. — A  writ  of  error  will  operate  as  a  superse- 
deas, under  sect  1007  of  the  Revised  Statutes,  if  duly  served  "  within  sixty 
davs.  Sundays  exclusive,"  after  a  motion  for  a  new  trial  has  been  over- 
ruled.—  Rutherford  v.  Pennsylvania  Mutual  Ins.  Co.,  U.  S.  Cir.  Ct  East 
Dist  Mo.,  Fed.  Rep.,  April  18,  p.  456. 

Public  PRiirniro.  —  For  dictum  as  to  double  charges  as  to  "  rule  and  figure  " 
work,  see  Detroit  Advertiser  and  Tribune  v.  City,  Sup.  Ct  Mich.,  N.  W. 
Rep.,  April  17,  p.  176. 

See  Municipal  Corporations. 
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Railroads.  —  Eminent  domain  —  Rival  franchise,  r—  The  act  of  March  12, 
1878  (Pub.  Laws,  253),  authorized  the  Pennsylvania  Railroad  Company  to  lav 
a  track  on  Delaware  Avenue  as  far  north  as  Dock  Street,  and  to  acquire  such 
*' ground  and  property,  near  or  convenient  to  said  avenue  or  streets,  as  said 
company  mav  deem  necessary  for  depot  and  other  railroad  purposes."  The 
company  laid,  its  track  on  Delaware  Avenue,  and  purchased  property  for  a 
depot  a  short  distance  above  the  north-western  corner  of  Dock  Street  and 
Delaware  Avenue.  To  connect  this  depot  with  their  track,  the  company  tore 
up  the  tracks  of  a  passene^er-railroad  companv  on  Dock  Streets  It  was  in 
evidence  that  they  might  nave  reached  their  depot  without  crossing  Dock 
Street  had  they  bought  the  property  at  the  corner,  but  except  througli  that 
property  they  could  not  reach  the  depot  without  removing  the  passenger- 
railway  tracks.  Heldj  affirming  the  decree  of  the  court  below  (Paxson,  J., 
dissenting),  that  the  Pennsylvania  Railroad  Company  had  no  authority, 
under  the  act,  to  interfere  with  the  franchise  ot  the  passenger  railway. 
Though  a  franchise  is  property,  and,  as  such,  majr  be  taken  under  the  rigfet 
of  eminent  domain,  there  can  be  no  implication  in  favor  of  such  right,  not 
arising  from  a  necessity  so  absolute  that  without  it  the  erant  itself  will  be 
defeated,  and  the  mere  saving  of  money  to  the  grantee  will  not  be  reearded 
as  such  a  necessity.  —  Pennsylvania  Railroad  Co.'s  Appeal,  Sup.  Ct.  Pa.,  W. 
N.  C,  May  6,  p.  313. 

See  Taxation. 

Real  Estate.  —  Cloud  on  title  by  lawsuit  —  Damages.  —  There  is  no  rule  by 
which  the  value  of  real  estate  as  affected  by  a  lawsuit  which  creates  a  cloud 
can  be  proven.  —  Collins  v.  Sullivan,  Sup.  Ct  Cal.,  Pac  Coast  L.  J.,  March 
13,  p.  72. 

Realty.  — Blended  with  personalty  — Inheritance  goes  to  next  of  hn,  who  take 
ver  capita.  —  If  a  testator  blends  the  proceeds  of  the  sale  of  his  real  estate  wiUi 
nis  personal  property  and  disposes  of  them  together,  this  is  a  conversion  of 
the  real  estate,  and  the  proceeds  will  be  treated  as  personal  propertv :  they 
will  ^o  to  the  next  of  kin  and  not  to  his  heirs  at  law,  notwithstanaing  the 
gift  IS  in  terms  to  his  heirs.  The  testator  directed  that  the  balance  of  his 
estate  should  be  equally  divided  among  his  heirs,  by  which,  according  to  the 
construction  of  the  court,  he  meant  next  of  kin.  *He  had  no  children,  but 
left  sisters,  brothers*  children,  and  brothers'  grandchildren.  Held^  that  there 
could  be  no  representation  beyond  brothers'  and  sisters'  children;  these 
alone  were  the  next  of  kin,  and  these,  under  the  direction  to  divide  equally, 
took  per  capita^und  not  per  stirpes  as  thev  would  have  done  under  the 
statute. —Welsh,  Executor,  t;.  Crater,  Ct.  Ch.  N.  J.,  N.  J.  L.  J.,  March, 
p.  146. 

Conveyance  —  Subsequent    trust  —  Consideration.  —  Complainant    bein^ 

embarrassed,  executed  a  warranty  deed  to  the  cashier  of  a  bank  to  which  he 
was  indebted.  His  wife  refused  to  join  therein,  except  upon  the  agreement^ 
by  complainant  and  cashier  that  the  property  should,  after  the  payment  of 
the  indebtedness,  be  conveyed  to  her  or  such  person  as  she  should  direct, 
which  agreement  was  afterwards  carried  out  and  such  conveyance  made. 
Held,  that  the  conveyance  to  the  cashier  was  binding  upon  the  grantor,  and 
whether  the  trust  declared  by  the  cashier  in  favor  of  tne  wife  was  valid  or 
not  was  immaterial  after  its  execution  by  convevance  made  in  pursuance 
thereof.  —  Barber  v.  Milner,  Sup.  Ct  Mich.,  N.  Wl  Rep.,  April  17,  p.  196. 

Surrender  of  rights  —  Non-usei"  —  Evidence.  —  The  surrender  of  righ  ts  or 

interests  in  real  estate  will  not  be  presumed  from  mere  non-user.  VVhere 
proper  foundation  is  laid,  it  is  not  error  to  admit  evidence  to  show  that  a  wit* 
noss  testified  differently  upon  a  former  trial.  Certain  testimony  to  show  the 
relations  of  the  parties  held  proper.  —  Doty  r.  Gillett,  Sup.  Ct  Mich.,  N. 
W.  Rep.,  April  17,  p.  198. 

Tenants  in  common  —  Outstanding  title.  —  Where  two  or  more  tenants  in 

common  are  in  possession  of  land,  claiming  it  as  their  own,  one  of  them 
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cannot  keep  possession  out  of  his  co-tenant  by  the  purchase  and  use  of  an 
outstanding  title.  —  Olney  v.  Sawyer,  Sup.  Gt.  Cal.,  Pac.  Coast  L.  J.,  May 
1,  p.  259. 

—  See  Ikhebitanck  ;  Pebsonalty. 

Rkceiter.  — Action  at  law  against,  for  tort.  — A  person  having  a  legal  cause 
of  action,  sounding  merely  in  tort,  against  a  receiver  appointed  by  the  Court 
of  Chancery,  has  a  right  to  pursue  his  redress  by  an  action  at  law.  Such 
acUon  cannot  be  brought  without  the  permission  of  the  chancellor,  but  such 
permission  cannot  be  refused  unless  the  claim  preferred  be  manifestly  un- 
founded and  vexatious.  — Palys  v.  Jewett,  Ct.  Krror  and  App.  N.  J.,  !n.  J. 
L.  J.,  May,  p.  141. 

Recooxizaxce.  —  Evidence  to  impeach  validity.  —  A  recognizance  taken  and 
acknowledged  before  a  county  clerk  does  not  import  tiosolute  verity,  and 
upon  the  admission  of  evidence  tending  to  impeach  it,  the  validity  of  tne  ex- 
ecution becomes  a  question  of  fact  for  the  jury,  and  the  court  has  no  right  to 
instruct  the  jury  that,  as  matter  of  law,  the  official  certificate  of  the  clerk 
18  entitled  to  more  weight  than  the  unsupported  oath  of  the  defendant.  — 
Spencer  v.  Fish,  Sup.  Ct  Mich.,  N.  W.  Kep.,  April  17,  p.  199. 

Removal  of  Causes.  —  Expiration  of  term.  — In  the  State  of  New  York,  a 
cause  cannot  be  removed  under  the  act  of  March  3, 1875,  after  the  expiration 
of  the  term  in  which  the-  same  could  have  been  noticed  for  trial,  under  the 
provisions  of  the  New  York  Code.  —  Forrest  v.  Edwin  Forrest  Home,  U.  S. 
Cir.  Ct  South.  Dist  N.  Y.,  Fed.  Rep.,  April  13,  p.  459. 

Suit  of  married  woman  by  her  next  friend.  —  Where  the  removal  of  a 

cause  is  prayed  for  under  the  act  of  March  3,  1875,  upon  the  ground  that 
•'the  controversy  in  the  suit  is  between  citizens  of  different  States,"  it  is  nec- 
essary that  all  the  parties,  plaintiff  or  defendant,  should  ^oin  in  the  petition 
for  removal.  In  a  suit  by  a  married  woman,  her  next  friend  has  no  mterest 
in  any  controversv  involved  in  the  suit,  within  the  meaning  of  the  act  of 
March  3,  1875.  — 'Ruckman  v.  Palisade  Land  Co.,  U.  S.  Cir.  Ct  Dist  N.  J., 
Fed.  Rep..  April  6,  p.  367. 

United  States  officer  —  Criminal    charge.  —  Where    an   officer   of   the 

United  States  is  indicted  under  the  State  law  for  murder,  and  it  appears 
that  the  homicide  was  committed  while  he  was  in  the  discharge  of  his  duties 
as  such  officer,  the  cause  may  be  removed  into  the  United  States  Circuit 
Court  of  the  district  in  which  it*  is  pending. — The  State  t?.  Davis,  U.  S. 
Sup.  Ct,  Cent  L.  J.,  March  2G,  p.  251 ;  Wash.  L.  Rep.,  March  22,  p. 
179. 

Rescission  of  Conveyance.  —  Plaintiffs  conveyed  real  estate  to  their 
daughter,  the  sole  consideration  being  her  covenant  to  maintain  them  for 
life.  The  grantee  died,  and  it  was  sought  to  rescind  the  conveyance  for  fail- 
ure of  consideration.  Defendants,  children  of  the  grantee,  demurred  gener- 
allv.  Held,  that  the  complaint  stated  a  good  cause  of  action.  —  Bishop  v, 
Aldrich,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  March  25,  p.  199. 

SATisy ACTION  OF  JUDGMENT.  — Accommodation  indorsers.  — The  payment  by 
accommodation  indorsers  of  a  judgment  at  law  against  them  in  depreciated 
bank-notes  furnished  by  their  principal,  will  be  a  satisfaction  of  a  subsequent 
decree  in  equity  against  the  principal  for  the  same  debt;  and  where  the  suit 
in  eauity  was  pending  in  the  Supreme  Court  at  the  time  of  the  payment, 
the  defence  may  be  made  b^  cross-bill  filed  before  or  after  the  final  decree 
of  the  Supreme  Court  —  Kirtland  v.  Railway  Co.,  Sup.  Ct  Tenn.,  Cent.  L. 
J.,  April  30,  p.  346. 

School  Laws.  — Powers  of  district  directors.  —  School-district  directors  have 
power  to  make  rules  and  regulations  for  the  government  of  schools,  and  to 
suspend  or  expel  students  for  incorrigible  bad  conduct,  and  are  not  liable  in 


Digitized  by 


Google 


3i6 


DIGEST   OF   RECENT   CASES. 


School  Laws  —  Continued. 

damRges  for  the  expulsion  or  suspension  of  a  scholar  where  they  act  in  good 
faith  and  not  wantonlv  or  maliciously.  —  McCormick  r.  Burt,  "Sup.  Ct  HI., 
N.  W.  Rep.,  March  27.  p.  840. 

Service.  — Death  of  defendant  before  service  is  eatnplete.  —  Where,  after  the 
commencement  of  service  by  publication,  and  before  its  completion,  defend- 
ant dies,  the  court  acquires  no  jurisdiction,  and  will  not  order  the  action  to 
revive  tigainst  decedent's  administrator.  —  Auerbach  r.  I^iaynard,  Sup.  Ct 
Minn.,  NT  W.  Kep.,  March  27.  p.  804. 

Sheriff's  Deed. — p9'esumption  of  right  —  Dower,  —  In  making  execution 
sale  it  will  be  presumed  an  officer  did  his  duty,  and  the  presumption  that 
land  WHS  sold  in  separate  parcels  is  not  rebutted  by  recitals  of  the  considem- 
tion  in  the  deed.  An  objection  that  several  lots  were  sold  for  a  gross  sum 
will  not  avail  in  an  action  at  law,  where  such  irregularity  is  relied  upon  us 
ground  for  holding  the  deed  void.  Description  in  sherifTs  deed  held  suffi- 
cient. In  an  action  to  recover  possession  of  real  property,  the  plaintiff  must 
recover  on  the  strength  of  his  own  title.  A  widow's  righ't  of  dower  in  lands 
sold  on  execution,  in  her  husband's  lifetime,  is  to  be  governed  by  the  law  in 
force  at  her  husband's  death,  not  that  at  date  of  the  sale.  — Foley  r.  Kane, 
Sup.  Ct.  Iowa,  N.  W.  Rep.,  March  27,  p.  365. 

Statute  of  Frauds.  —  Sale  of  standing  timber —  Interest  in  land — Record- 
ing  bill  of  sale.  — This  court  has  decided  that  a  sale  of  standing  timber  was 
a  sale  of  an  interest  in  land,  within  the  Statute  of  Frauds;  but  it  is  not  nec- 
essary that  a  party  should  record  his  contract  in  the  office  of  register  of  deeds 
in  oriier  to  preserve  his  rights.  — Cadle  v,  McLean,  Sup.  Ct  Wis.,  Wis.  Leg. 
N.,  March  26,  p.  197. 

See  Landlord  and  Tenant. 

Suretyship.  —  Bond  for  public  officer —  Liabilitj/  of  bondsman —  Officer  suc- 
ceeding himself —  Balances  carried  forward.  —  Where  the  official  bond  of  a 
city  treasurer  is  executed  by  the  sureties  thereon  with  blanks  left  therein  for 
an  insertion  of  the  amount  of  penalty,  names  of  sureties,  and  other  minor 
matters,  and  delivered  to  the  principal,  he  will  be  deemed  clothed  with  au- 
thority to  fill  such  blanks ;  and  the  fact  that  the  obligee  may  have  notice  of 
blank  beinf^  left  as  to  penalty  will  not  charge  him  with  notice  of  the  secret 
understanding  of  the  sureties  that  the  penalty  was  not  to  exceed  a  certain 
sum.  Failure  of  an  officer  to  file  his  official  bond  within  the  prescribed 
time  is  not  ipso  facto  a  forfeiture  of  the  office,  but  ground  for  forfeiture,  and 
may  be  waived  by  a  subsequent  acceptance  and  approval  of  the  bond  by  the 
proper  authorities,  and  the  sureties  cannot  afterwards  avail  themselves  of 
the  fact  of  its  not  being  filed  in  time.  Where  a  city  treasurer  was  his  own 
successor,  and  on  entering  upon  his  second  t6rm  carried  a  certain  sum  as 
the  balance  received  from  himself  as  predecessor,  and  carried  the  same  for- 
ward, including  it  in  subsequent  entries  and  balances,  held,  that  neither  he 
nor  his  sureties  would  be  permitted  to  show  that  such  balance  was  not  actu- 
ally in  the  treasury.  A  treasurer  of  public  monev  loaning  the  same  out 
anci  receiving  interest  thereon  is  not  entitled  to  such  interest  as  a  perquisite 
of  the  office.  —  The  City  of  Chicago  r.  Gage  et  al..  Sup.  Ct  III.,  >.  W. 
Rep.,  March  27,  p.  353. 

Liability  of  co-owners  of  a  vessel  to  one  who  gives  bond  to  enable  her  to 

prosecute  her  voyage  at  the  request  of  only  part  of  said  owners.  —  A  pro- 
ceeding in  admiralty  was  instituted  against  a  vessel  for  certain  claims  for 
supplies,  repairs,  and  wages,  and  the  vessel  attached  at  her  home  port  just  as 
she  was  about  to  depart  She  was  owned  by  several  as  co-owners.  To 
enable  her  to  proceed  upon  her  vovage,  plaintiff,  at  the  request  of  two  of 
such  co-owners,  one  the  master  and  the  other  the  managing  owner  or  ship's 
husband,  became  security  for  the  release  of  the  vessel.  Judgment  having 
been  rendered  upon  the  claims  secured  by  the  bond  given,  and  paid  by 
plaintiff,  Jield,  that  he  could  not  recover  forthe  money  so  paid  from  otbeV 
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co-owners  who  were  not  personally  liable  upon  the  claims  for  which  the 
vessel  had  been  attached,  and  who,  living  in  the  vicinity  of  the  home  port, 
had  not  been  consulted  about  or  requested  the  giving  of  "the  bond,  or  after- 
wards acquiesced  therein,  and  neither  the  ship's  husband  nor  a  co-owner  had 
authority  as  such  to  bind  them  by  procuring  such  bond.  A  person  becom- 
ing security  must  see  that  he  acts  upon  the  request  of  the  pnncipal,  or  one 
fuTiv  authorized  to  represent  him.  —  Mitchell  r.  Chambers,  Sup.  Ct  Mich., 
J^.  W.  Kep.,  April  if,  p.  161. 

Survival  or  Cause  of  Action.  —  Estate  of  deceased  torong-doei*.  —  An 
action  ex  delicto  was  brought  against  the  ndmmistrntrix  of  a  deceased  attor- 
ney-at-law,  for  negligence  in  the  discharge  of  his  duty,  and  in  some  of  the 
couDta  deceit  was  charged.  Held,  that  though  the  action  was  not  sustainable 
at  conrmon  law,  it  would  lie  in  New  .Jersey  by  force  of  the  statute  that  an 
action  shall  survive  when  any  decedent  has  committed  a  trespass  against 
the  person  or  property  of  another.  —  Tichenor  ».  Hayes,  Admr.,  Sup.  Ct.  N. 
J.,  Am.  L.  Reg.,  April,  p.  210. 

Taxation.  —  Assessor's  duty,  —  It  is  the  duty  of  the  assessor  to  ascertain  the 
name  of  the  owner  of  each  piece  or  parccf  of  property,  and  to  assess  it  to 
him;  or,  failing  to  ascertain  the  name  of  the  owner,  to  assess  it  to  *' un- 
known owners.  An  assessment  to  C.  G.  and  all  owners  or  claimants,  known 
orunknoum^  is  void.  —  Grimm  v.  O'Connell,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J., 
May  8,  p.  297. 

Exemption  of  railway  property  not  exclusively  used  for  railway  pur- 
poses.—  Where  property  is  necessarily  used  by  a  railway  company  in  oper- 
akinfij  its  road,  it  is  not  required,  in  order  to  exempt  it  from  focal  taxation 
fancier  subd.  18,  sect  2,  chap.  180,  Laws  1868),  that  it  shall  be  used  exclusively 
lor  railway  purposes,  but  it  is  sufficient  if  that  is  clearly  shown  to  be  its 
principal  use.  —  Railway  Co.  v.  Board  of  Supervisors,  Sup.  Ct  Wis.,  N. 
W.  Rep.,  April  17,  p.  843;  Wis.  Leg.  N.,  April  22,  p.  230. 

Income-tax  —  Lien  —  Subsequent  purchasers  —  Demand.  —  The  lien   for 

delinquent  income-taxes,  under  the  act  of  July  13,  1866  (Rev.  Stats.,  sect 
8186),  takes  effect  upon  property  belonging  to  the  delinquent,  as  against 
subsequent  purchasers  thereof,  only  from  the  time  u  domnnd  for  payment 
of  the  tax  is  made  by  the  government  It  is  essential  to  the  creation  of  the 
lien  that  an  assessment  has  been  made  fixing  the  amount  of  the  tax,  a  notice 
that  the  tax  is  due,  and  a  demand  thereof  from  the  tax-payer.  —  United 
States  r.  Passenger  K  Co.,  U.  S.  Sup.  Ct,  Rep.,  May  5,  p.  566 ;  Cent  L.  J., 
April  2,  p.  269 

National-bank  shares.  —  See  Constitutional  Law. 

Special  taxes  for  improvements.  —  See  Municipal  Law. 

Tax  Title.  —  Possession  and  payment  of  taxes  for  seven  years,  —  In  an 
action  of  ejectment,  the  defendant  claimed  title  under  a  tax  sale  and  deed 
made  in  1848,  and  showed  possession  and  payment  of  taxes  by  him  and  his 
grantors  down  to  the  time  suit  was  brought  There  was  a  defect  in  the  tax 
deed,  it  failine  to  sufficiently  define  the  lands  sold,  but  there  were  successive 
warranty  deeds  from  the  grantee  in  the  tax  deed,  of  the  lands  in  question, 
down  to  the  present  defendant  Held,  that,  laying  aside  all  consideration  of 
defects  in  the  tax  deed,  the  defendant  had  shown  a  good  defence  by  actual 
possession  under  color  of  title  in  good  faith,  and  payment  of  taxes  for  seven 
successive  years;  that  the  warrantv  deed  to  him  was  color  of  title.  —  Enos 
V.  Berckley,  Sup.  Ct  III,  Ch.  Leg.  ^.,  April  10,  p.  255. 

TuLK. — Assignee  in  bankruptcy.  —  As  against  an  unrecorded  deed,  an  assignee 
in  bankruptcy  takes  no  better  title  than  the  bankrupt  had.  A  title  is  subject 
to  all  equitiea.  — Hardin  v.  Osborne,  Sup.  Ct  111.,  N.  W.  Kep.,  March  27,  p. 

wl. 
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Trade-Mark.  —  Infringement.  —  Where  the  denominating  characteristic  of 
a  trade-mark  is  tne  name  by  which  the  manufacturer's  goodd  have  become 
familiarly  known  to  the  public,  another  manufacturer  has  no  right  to  u«<» 
that  name  for  his  goods,  though  accompanied  bv  a  different  device.  —  Cm- 
J.  S.  Cir.  Ct.  East  Dist  Pa.,  Fed.  Rep.,  April  27,  p.  688. 


roll  r.  Ertheiller, 

Vendor's  Lixn.  —  Sales  subject  to  mortgage,  —  Where  lands  arc  conveyed  in 
consideration  of  one  dollar,  and  subject  to  a  certain  mortgage  previously 
executcd  by  the  vendor,  the  failure  of  the  vendee  to  pay  the  mortgage  doe$ 
not  entitle  Ihe  vendor  to  a  lien  for  the  amount  of  the  mortgage,  if  it  appenr^ 
that  the  entire  amount  of  the  mortgage  —  principal,  interest,  and  costs  — was 
satisfied  by  a  foreclosure  sale. — Lake  v.  Tebbetts,  Sup.  Ct  Cal.,  Pac.  Coast 
L.  J.,  May  1,  p.  269. 

Vkrdict.  —  Evidence  —  Form  of. — Where  there  was  some  evidence  to  sup- 
port the  verdict,  it  must  stand  on  appeal,  unless  there  is  such  a  prepoDde^ 
ance  of  evidence  against  it  as  induces  this  court  to  believe  that  tne  jur}* 
acted  perversely  in  rendering  it  Where  the  judgment  is  for  the  exact  sum 
found  to  be  due,  the  verdict  will  not  be  disturbed  for  the  peculiarity  of  its 
form.  —  Wansan  Boom  Co.  v.  Plumor,  Sup.  Ct  Wis.,  N.  W .  Rep.,  April  17, 
p.  898;  AVis.  Leg.  N.,  April  22,  p.  241. 

Wharfage  Dues.  —  Power  to  levy.  —  A  municipal  corporation  owning  im- 
proved wharves  and  other  artificial  means,  which  it  has  provided  and  main- 
tains at  its  own  cost  for  the  benefit  of  those  engaged  in  commerce  upon  the 
Sublic  navigable  waters  of  the  United  States,  is  not  prohibited  by  the 
'ational  Constitution  from  charging  and  coUectinir  from  those  using  its 
wharves  and  facilities  such  reasonable  fees  as  will  fairlv  remunerate  it  for 
the  use  of  the  property.  Packet  Co.  v.  Keokuk,  95  if.  S.  88,  affinned.— 
North-Western  Union  Packet  Co.  v.  Citv  of  St  Louis,  U.  S.  Sup.  Ct.  Ch. 
Leg.  N.,  March  20,  p.  226. 

Will.  —  Religious^  chaHtable.  or  superstitious  uses.  —  A  bequest  of  "all  the 
rest,  residue,  and  remainder"  of  testator's  estate  to  a  church,  "to  be  ex- 
pended in  masses  for  the  repose  of  mv  soul."  is  a  religious  use  within  the 
meaning  of  the  net  of  April  26,  1855  (Pub.  Laws,  p.  332),  and  therefore  void 
if  made  within  one  calendar  month  of  the  death  of  the  testator.  —  Rhymer's 
Appeal,  Sup.  Ct  Ph.,  W.  N.  C.  April  15,  p.  266. 

Testamentary  capacity  —  Limited  hallucination.  —  Question  of  testa- 
mentary CMDiicity.  field,  that  the  insane  delusion  of  the  testtitor  on  a  given 
subject  (he  oeing  sane  on  all  others)  will  not  defeat  his  will,  unless  the  will  is 
the  product  or  offspring  of  such  delusion.  Held^  also^  that  the  testimony 
will  not  justify  the  reversal  of  a  finding  of  the  Circuit  Court  that  the  testa- 
tor was  of  sound  mind  when  he  executed  the  instrument  propounded  as  hi» 
last  will  and  testament  — Ro  Will  of  Cole,  Sup.  Ct  Wis.,  Wis.  Leg.  N.. 
May  6,  p.  258. 

Mental  capacity  —  Evidence —  Expert.  —  A   Roman    Catholic  priest 

regularly  educated  and  officiating  as  such,  and  daily  required  to  exercise 
and  pass  his  judgment  upon  the  mental  condition  of  invalids  or  during  persons, 
that  he  might  administer  the  sacrament  only  to  those  whose  mind  was  in  a 
proper  state  to  reason  or  act  of  its  own  volition,  is  an  expert  as  to  the  sanity 
of  a  person,  within  the  meaning  of  sect.  1870  of  the  Code  of  Civil  Pro- 
cedure. Proof  of  insanit}',  not  only  at  the  time  the  act  was  done,  but  both 
belore  and  subsequent  thereto,  is  acimissible.  — Estate  of  Toomes,  Sup.  Ct 
Cal.,  Pac.  Coast  L.  J.,  May  8,  p.  286. 

Mental  condition — Ecidence  —  Directions  to  devisee  subsequent  to  execu- 
tion.—  The  opinion  of  persons  acquainted  with  the  business  and  social  habits 
of  the  testator,  as  to  his  mental  condition,  is  admissible.  It  is  not  error  to 
sustain  an  objection  to  the  introduction  of  a  will  for  the  purpose  of  showing 
that  it  was  not  declared  by  the  testator  to  be  his  last  will.  Directions  by  the 
testator,  subsequent  to  the  execution  of  a  will,  to  the  devisee  to  pay  certain 
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Will— Continued.       " 

persons  certain  sums  of  money,  which  the  devisee  has  failed  to  do,  while 
the^y  maj-  create  a  trust  that  might  be  enforced,  they  do  not  affect  the 
validity  of  the  will.  —  Estate  of  Brooks,  Sup.  Ct  Cal.,  Pac  Coast  L.  J., 
April  ^4,  p.  236. 

See  Rkaltt. 

"WiTHMS.  —  Impeachment  for  defective  memory.  —  A  witness  may  be  im- 
peached by  proof  of  defective  memory  caused  by  disease  of  mind  or  body. — 
AUeman  r.  Stepp.  Sup.  Ct  Iowa,  Alb.  L.  J.,  March  20,  p.  288. 

Wkit  or  AssisTAifCS.  —  When  it  will  not  issue,  — Where  the  purchaser  at  a 
sheriff's  sale  is  a  stranger  to  the  record,  the  writ  of  assistance  to  put  him  into 
possession  will  not  run  in  his  name,  nor  in  the  name  of  his  grantee.  If,  on 
application  for  a  writ  of  assistance  b^'^  the  grantee  of  a  purchaser  at  sheriff's 
sale,  it  appears  that  the  purchaser  has  permitted  parties  to  remain  in  posses- 
sion under  contracts  of  sale,  the  court  will  not  undertake  to  settle  the 
rights  of  the  parties,  nor  grant  the  writ.  —  Langley  t?.  Voll,  Sup.  Ct  Cal., 
Pac.  Coast  L.  J.,  May  1,  p.  271. 
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BI-MONTHLY  LIST  OF  VALUABLE  ARTICLES  IN 
THE  LAW  PERIODICALS. 

Dying  without    Issuk,  under  Virginia  Statutes.  —  Va.  L.  J.,  April, 
1880.  p.  195. 

Evidence — Character    of   Person    on   whom    an   Offence   is   Com- 
mitted.—Va.  L.  J.,  April,  1880,  p.  207. 

Growth  of  the  *•  Prevalence  "  of  Equity.  —  London  Law  Mag.,  Feb.. 
1880,  p.  127. 

Legal  Effect  of  Sunday.  —  Am.  L.  Reg.,  April,  1880,  p.  210,  and  Mav. 
p.  273. 

Appellate  Courts  and  some  Needed  Reforms.  —  Cent.  L.  J.,  April  30, 
p.  348,  and  Ma}^  7,  p.  364. 

Implied  Revocation  of  Will  by   Subsequent   Birth  of  Children.— 
Alb.  L.  J.,  May  1,  p.  346. 

Can  a  Chattel  Mortgage  cover  Subsequently  Acquired  Property.  — 
Alb.  L.  J.,  May  1,  p.  846. 

Jurisdiction  of  United  States  Courts.  —  West  Jur.,  April,  p.  148. 

Constitutionality  of  **  Local  Option  "  Laws.  —  West  Jur.,  April,  p.  167. 

Validity  of  Federal  Election-Laws,  —  West.  Jur.,  April,  p.  158. 

Replevin  against  Collector  of  Taxes.  —  Alb.  L.  J.,  May  8,  p.  866. 

Implied  Authority  of  a  Wife  to  Bind   her  Husband. — Cent  L.  J., 
April  30,  p.  841. 

Limitations  of  the  Privileges  of  the  Clergy.  —  Alb.  L.  J.,  April  24,  p. 
326. 

Promises  to  Marry.  —  Alb.  L.  J.,  April  24,  p.  827. 

Damages  against  Railroad  Companies.  —  Cent  L.  J.,  April  9,  p.  284. 

Animals  as  Offenders  and  as  Victims.  —  Alb.  L.  J.,  Apnl  8,  p.  266. 

Contribution  among  Sureties.  —  Cent  L.  J.,  April  2,  p.  264. 

Suggested  Reform  in  the  Administration  of  the  Law  of  Homicidi.— 
South.  L.  J.  and  Rep.,  April,  p.  316. 

Lawful  Act  Maliciously  Performed  on  One's  Own  Land.  —  Alb.  L. 
J.,  April  10,  p.  284. 

Principal  and  Surety  —  Alteration  in  Position  of  Surety. — C«nt  L. 
J.,  April  6,  p.  801. 

Ownership  of  a  Corpse  before  Burial.  —  Cent  L.  J.,  April  16,  p.  208. 

Defective  Tax  Titles.  —  West  Jur.,  Mnrch,  p.  98. 
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SOUTHERN  LAW  REVIEW 


VoL.VI.,N.  S.]       St.  Louis,  August,  1880.       [Number  3. 


LIABILITY  OF  TELEGRAPH  COMPANIES  FOR 
NEGLIGENCE. 

I.  The  Nature  of  their  Obligations. 
II.  The  Extent  of  these  Obligations. 
III.   Power  to  limit  Liability. 

W.  Presumption  of  Knowledge  of,  or  Assent  to,  Regulations. 
V.   Liability  for  Mistakes  and  Delays  in  Case  of  Unrepeated  Messages. 
VI.   Presumption  of  Negligence — Burden  of  Proof. 
VII.   Miscellaneous. 

(I.)   Refusal  or  Neglect  to  transmit  Dispatch. 
(2.)   Parties  to  Action 
(3.)  Connecting  Lines. 
(4.)   Frauds  of  Agents. 
(5.)  Res  Gesta. 
VIII.   Measure  of  Damages. 

I.  The  Nature  of  their  Obligations,  —  Every  text-book 
writer  who  has  had  occasion  to  discuss  the  law  upon  this 
subject,  has  felt  obliged  to  deplore  the  uncertainty  with 
which  questions  arising  in  this  connection  are  necessarily 
surrounded.  This  topic  has  been  at  times  ably  discussed 
by  law-writers  in  legal  periodicals,  and  by  legal  authors 
in  text-books  upon  negligence.  The  principal  sources  of 
information  are  indicated  below.'  Our  apology  for  the  pre- 
sentation of  this  subject  here  is,  that  within  a  brief  space 
we  desire  to  arrange  and  classify  all  the  decisions  relating 

*  4  Am.  L.  Reg.  (N.  s.)  193;  2  Am.  L.  Rev.  615;  8  Am.  L.  Rev.  457; 
Scott  &  Jarn.  on  Tel. ;  Allen's  Tel.  Cas. ;  Whart.  on  Neg.,  sects.  756-776; 
Shear.  &  Redf.  on  Neg.,  sects.  549-571 ;  2  Thomp.  on  Neg.  835-860. 

VOL.  VI.  NO.  3.  21 
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thereto  which  have  been  rendered  up  to  the  present  time. 
In  so  doing,  we  shall  feel  at  liberty  to  freely  criticise  any 
cases  which  seem  to  have  been  erroneously  decided,  and  at 
the  same  time  shall  endeavor  to  indicate  satisfactory  reasons 
for  contrary  conclusions.  ^ 

Only  one  reported  case  lays  down  the  rule  that  the  obli- 
gations of  telegraph  companies  are  the  same  as  those  of 
common  carriers.'  Other  cases  in  which  any  opinion  has 
been  expressed  upon  this  point  show  that  such  a  position 
must  be  considered  as  deriving  no  support  from  the  current 
of  authority.'  Messrs.  Shearman  and  Redfield,  in  their  val- 
uable treatise  on  Negligence,  say  upon  this  point:  "The 
courts  have  frequently  discussed  the  question  whether  tele- 
graph companies  are  or  are  not  common  carriers ;  and  it 
has  been  generally  said  that  they  are  not.  But  the  lan- 
guage of  the  judges  in  these  cases  was  unnecessarily  broad; 
the  real  question  before  them  being,  at  the  most,  whether 
telegraph  companies  were  subject  to  the  strict  responsi- 
bility of  common  carriers  of  goods,  —  a  perfectly  distin- 
guishable proposition,  which  we  shall  presently  consider."  ^ 
The  learned  authors  then  go  on  to  argue,  through  the 
length  of  their  chapter  upon  telegraphs,  that  these  com- 
panies are  common  carriers  of  some  sort^  although  not  sub- 
ject to  the  onerous  responsibilities  of  carriers  of  goods. 

With  deference  to  the  views  of  these  usually  accurate 
authors,  it  seems  to  us  that  their  choice  of  terms  is  exceed- 
ingly unfortunate.     That  telegraph  companies  are  "  common 

'  Parks  v.  Aha  California  Tel.  Co.,  13  Cal.  422.  But  see  Western  Union 
Tel.  Co.  V.  Fontaine,  58  Ga.  433. 

"  Leonard  v.  New  York  etc.  Tel.  Co.,  41  N.  Y.  544,  571 ;  Baldwin  r. 
United  States  Tel.  Co.,  45  N.  Y.  744.  751;  j.  c  54  Barb.  505;  6  Abb.  Pr.  (n. 
8.)  505;  I  Lans.  125;  Breeset/.  United  States  Tel.  Co.,  48  N.  Y.  132,  141; 
J.  c.  45  Barb.  274;  31  How.  Pr.  86;  Passmore  v.  Western  Union  TeL  Co.,  78 
Pa.  St.  238;  New  York  etc.  Tel.  Co.  v,  Dryburg,  35  Pa.  St.  298,  302;  Ellis 
V.  American  Tel.  Co.,  13  Allen,  226,  232;  Birney  v.  New  York  etc  Tel.  Co., 
18  Md.  341,  557;  Bartlett  v.  Western  Union  Tel.  Co.,  62  Me.  209,  220; 
Aiken  v.  Telegraph  Co.,  5  So.  Car.  358 ;  De  Rutte  r.  New  York  etc  TeL  Co., 
I  Daly,  547,  559 ;  s,  c,  30  How.  Pr.  403 ;  Carap  r.  Western  Union  Tel.  Co., 
I  Mete.  (Ky.)  164.  3  Sect  554. 
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carriers  of  some  sort  *'  may,  indeed,  be  "  perfectly  distin- 
guishable" from  the  proposition  that  their  liabilities  are 
identical  with  those  of  carriers  of  goods.  But  is  not  this 
phraseology  misleading  ?  When  speaking  of  common  car- 
riers of  goods,  we  are  apt  to  designate  them  as  "  common 
carriers "  simply.'  Now,  to  raise  up  another  class  of  com- 
mon carriers,  saying  that  they  are  common  carriers  of  some 
sort,  without  designating  what  sort,  is  to  confuse  the  obliga- 
tions of  two  classes  of  public  servants,  which  are  perfectly 
distinct,  as  has  been  said. 

To  show  that  the  foregoing  is  not  a  captious  criticism,  let 
us  quote  from  one  of  the  opinions  of  Jackson,  J.,  in  the  last 
volume  of  reports  of  the  Supreme  Court  of  Georgia : '  *'  I 
am  not  prepared  to  say  that  the  court  below  committed 
error  in  denominating  it  [the  telegraph  company]  as  a  quasi 
common  carrier,  and  in  applying  the  rules  which  govern  that 
bailment  to  the  telegraph  company.  The  latest  commen- 
tators and  the  current  of  the  authorities  seem  to  concur  in 
this  view  of  the  law,  and  to  apply  the  rules  governing  com- 
mon carriers  to  telegraph  companies.''  This  language,  if  it 
affords  any  distinct  idea  of  the  obligations  of  telegraph  com- 
panies, probably  gives  an  erroneous  impression,  viz.,  that 
they  are  subject  to  the  same  rules  as  common  carriers  of 
goods.  For  purposes  of  definition,  it  would  seem  to  be 
amply  sufficient  to  say  that  telegraph  companies  act  in  a 
public  capacity,  or  perform  a  quasi  public  employment,  under 
obligations  in  some  respects  analogous  to  those  of  common 
carriers.  Substantially,  this  is  the  language  of  the  courts  in 
many  of  the  cases  previously  cited. 

That  these  companies  do  thus  act  in  a  public  capacity  is 
clear  upon  principle.  The  exercise  of  the  right  of  eminent 
domain  is  a  condition  essentially  precedent  to  their  existence, 
and  special  laws  are  generally  enacted  for  the  preservation 
of  their  property  and  to  insure  secrecy  as  to  communica- 


'  *'The  term  'common  carrier  *  is  used  to  designate  only  those  who  under- 
take, as  a  public  business,  to  carry  goods."     Hutch,  on  Car.,  sect.  538,  note  3^ 
•  Western  Union  Tel.  Co.  v.  Fontaine.  58  Ga.  433.  439. 
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tions  over  their  lines.  Courts  have  frequently  noted  circum- 
stances like  these  as  tending  to  such  a  conclusion.'  In 
view  of  the  statutes  of  many  of  the  States,  there  can  be  no 
doubt  upon  this  question.  These  statutes  make  it  the  duty 
of  agents  of  these  companies,  under  penalty,  to  receive  dis- 
patches from  and  for  other  telegraph  lines,  and  from  and 
for  any  person,  and,  upon  payment  of  the  usual  charges,  to 
transmit  them  faithfully,  without  unreasonable  delay,  and,  with 
certain  exceptions,  in  the  order  in  which  they  are  received.' 

II.  The  Extent  of  these  Obligations,  —  It  being  quite  clear 
that  telegraph  companies  are  public  servants,  the  very  im- 
portant inquiry  as  to  the  extent  of  their  duties  naturally 
arises.  In  determining  this  proposition,  great  assistance  will 
be  derived  from  a  study  of  the  obligations  incumbent,  not 
only  upon  common  carriers  of  goods,  but  also  such  carriers 
of  passengers.  To  the  formation  of  a  just  conclusion  upon 
this  point,  it  will  be  essential  to  bear  in  mind  the  fact  that 
in  many  particulars  the  resemblance  between  the  functions 
of  these  companies  and  those  of  common  carriers  is  not 
only  fanciful,  but  in  other  and  vital  characteristics  there  is 
a  radical  difference.^     On  the  other  hand,  if  the  stringent 

»  New  York  etc.  Tel.  Co.  v,  Dryburg,  35  Pa.  St.  302 ;  Parks  v  Alta  Cal- 
ifornia Tel.  Co.,  13  Cal.  422;  De  Rutte  z/.  New  York  etc.  Tel.  Co  ,  30  How. 
Pr,  413;  y.  c.  I  Daly,  547;  Passmore  v.  Western  Union  Tel.  Co.,  78  Pa.  St. 
242;  Western  Union  Tel.  Co.  v.  Carew,  15  Mich,  867;  Bartlett  v.  Western 
Union  Tel.  Co.,  62  Me.  217;  Tyler  v.  Western  Union  Tel.  Co.,  60  III.  421; 
Wann  v.  Western  Union  Tel.  Co.,  37  Mo.  481. 

»  Ark.  Dig.  Stats.  1874,  sect.  5721 ;  Penal  Code  Cal.,  sect.  638;  Gen.  Stats. 
Conn.  1875,  p.  342,  sect.  8;  Rev.  Stats.  III.  1877,  p.  996,  sects.  6,  7;  Ret. 
Stats.  Ind.  1876,  p.  868.  sect,  i ;  Code  Iowa  1873,  sect  1327;  Gen.  Stats.  Ky. 
i873.  P  340,  sect.  10;  Rev.  Stats.  La.  1876,  sect.  3761  ;  Rev.  Code  Md.  1879, 
p.  343.  sect.  136  ;  Rev.  Stats.  Mo.  1879,  sect.  883  ;  Rev.  Stats.  Me.  1871,  chap. 
53,  sect.  I  ;  Gen.  Stats.  Mass.,  chap.  64,  sect.  10;  Corop.  Laws  Mich.  1871, 
sects.  2638,  2639;  Comp.  Laws  Nev.,  sect.  3516;  Rev.  N.  J.  1877,  p.  1176, 
sect.  12;  3  Edm.  (N.  Y.;  Stats,  at  Large,  722,  sect.  11 ;  Saylcr's  Ohio  Stats. 
761,  sect.  8;  Gen.  Laws  Or.  1872,  p.  776,  sect.  17;  2  Bright.  Purd.  (Pa.)Dig. 
1394,  sect  I ;  Code  Va.  1873,  P-  619.  sects.  2,  3 ;  i  Thomp.  &  Steg.  Tcnn. 
Stats.,  sects.  1322,  1324;  Rev.  Stats.  Wis.  1878,  sect  4557. 

3  See  the  language  of  Johnson.  J.,  in  Breese  v.  United  States  Tel.  Co.. 
45  Barb.  274,  292  ;  j.  r.  31  How.  Pr.  86. 
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rules  applicable  to  common  carriers  are  too  freely  relaxed, 
because  of  considerations  like  the  foregoing,  great  hardship 
will  be  wrought  upon  the  business  community,  whose  neces- 
sities are  productive  of  revenues  to  these  companies  amply 
sufficient  to  respond  in  damages  for  any  negligence  in  the 
performance  of  their  duties. 

A  fundamental  inquiry  is,  the  degree  of  care  which  they 
are  bound  to  exercise.  This  has  been  variously  stated. 
Mr.  Justice  Bigelow,  in  a  leading  case,  said  it  was  "  due  and 
reasonable  care."  *  Other  courts  hold  it  to  be  "  exact  dili- 
gence," '  or  "  ordinary  care  and  diligence."  3  Christiancy,  J., 
in  a  frequently  cited  case,  said  :  '*  This  is  not  a  case  which 
calls  upon  us  for  laying  down  the  rules  which  must  be  held 
to  govern  as  to  the  degree  of  skill,  care,  and  diligence  to  be 
required  in  the  transmission  of  messages.  But  doubtless  the 
use  of  good  apparatus  and  instruments  would  be  required, 
and  reasonable  skill,  and  a  high — perhaps  the  very  highest  — 
degree  of  care  and  diligence  in  their  operation."  ♦ 

Do  not  these  different  degrees  of  care  practically  signify 
a  single  conclusion  ?  Let  us  go  back  for  a  moment  to  first 
principles.  "Negligence  has  been  defined  to  be  'the  omis- 
sion to  do  something  which  a  reasonable  man,  guided  by 
those  considerations  which  ordinarily  regulate  the  conduct 
of  human  affairs,  would  do,  or  doing  something  which  a 
prudent  and  reasonable  man  would  not  do.*  ^  It  must  be 
determined,  in  all  cases,  by  reference  to  the  situation  and 
knowledge  of  the  parties,  and  all  the  attendant  circum- 
stances.    What  would  be  extreme  care  under  one  condition 


'  Ellis  V.  American  Tel.  Co.,  13  Allen,  226,  234.  See  also  United  States 
Tel.  Co.  V.  Gildersleve,  29  Md.  232,  246 ;  Sweatland  v,  Illinois  etc.  Tel.  Co., 
27  Iowa,  433,  449. 

'  Passmore  v.  Western  Union  Tel.  Co.,  78  Pa.  St.  238,  242. 

3  Baldwin  v.  United  States  Tel.  Co.,  48  N.  Y.  744,  751 ;  Dorgan  v.  The 
Telegraph  Co.  (U.  S.  Cir.  Ct.  South.  Dist.  Ala.,  Woods,  J.),  i  Am.  L.  T.  Rep. 
406. 

*  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525.  533.  See  also  Tyler 
V.  Western  Union  Tel.  Co.,  60  III.  421,  434;  BartleU  v.  Western  Union  Tel. 
Co.,  62  Me.  209,  221. 

5  Blythe  v.  Birmingham  Water-Works,  11  Exch.  781,  784,  per  Alderson,  B. 


Digitized  by 


Google 


326  negligence:  of  telegraph  companies. 

of  knowledge  and  one  state  of  circumstances,  would  be 
gross  negligence  with  different  knowledge  and  in  changed 
circumstances."  '  "  Now,  the  definition  of  negligence  is,  the 
absence  of  care  according  to  circumstances." '  "  Negligence 
is  a  violation  of  the  obligation  which  enjoins  care  and  cau- 
tion in  what  we  do.     But  this  duty  is  relative."  3 

It  must  be  evident  to  all  familiar  with  the  subtle  operations 
of  telegraphy  and  the  variety  of  details  in  the  transmission 
of  messages,  that  nothing  short  of  the  strictest  care  and 
attention  in  every  particular  will  insure  an  accurate  per- 
formance of  duty  and  a  prompt  delivery  of  the  identical 
message  sent.  Therefore  it  is  clear  that,  in  whatever  terms 
courts  are  pleased  to  define  the  degree  of  care,  they  all 
undoubtedly  mean  that  these  companies  shall  use  care  pro- 
portionate to  the  hazards  and  possibilities  of  mistake  in  this 
business.  Even  ordinary  diligence  in  such  particulars  would 
demand  a  degree  of  attention  from  the  agents  of  the  com- 
panies fairly  denominated  extraordinary  when  applied  to  other 
concerns  of  life  where  the  possibilities  of  mistake  are  less 
frequent  and  the  consequences  less  serious.  It  would  seem, 
therefore,  that  the  degree  of  care  which  they  are  bound  to 
use  is  not  inaccurately  defined  by  saying,  in  the  language 
of  Christiancy,  J.,  just  noticed,  that  they  are  bound  to  use 
the  very  highest  degree  of  care  and  diligence.* 

Language  has  been  frequently  used  in  judicial  opinions 
which  further  tends  to  this  conclusion.  In  one  of  the  early 
cases,s  a  jury  was  charged  that  telegraph  companies  holding 
themselves  out  to  transmit  dispatches  correctly  were  under 
obligation  so  to  do,  unless  prevented  by  causes  over  which 
they  had  no  control ;  that  the  defendant  was  bound  to  send 
the  message  in  question  correctly ;  and  that  if  it  failed  in 
this  duty,  whereby  damage  had  occurred  to  the  plaintiffs, 

'  The  Nitro-Glycerine  Case,  15  Wall.  524,  536,  per  Mr.  Justice  Field. 
«  Willes,  J.,  in  Vaughan  v.  Taff  Vale  R.  Co.,  5  Hurl.  &  N.  679,  688. 

3  Beardsley,  C.  J.,  in  Tonawanda  R.  Co.  v,  Munger,  5  Denio,  255,  266. 

4  See,  in  this  connection,  an  article  in  2  Am.  L.  Rev.  615,  631,  where  this 
view  is  ably  advocated. 

5  Bowen  v.  Lake  Erie  Tel.  Co.,  i  Am.  L.  Reg.  685,  686. 
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the  plaintiffs  must  recover.  "  They  are  bound  to  transmit 
them  with  care  and  diligence  adequate  to  the  business  which 
they  undertake."  *  "  The  extent  of  their  liability  is  to  trans- 
mit correctly  the  message  as  delivered." ' 

III.  Power  to  limit  Liability.  —  When  it  is  said  that  tele- 
graph companies  may  limit  their  liability  by  notice  to  the 
sender  of  the  dispatch, — for  such  is  the  general  rule,^ — 
what  measure  of  liability  remains  after  such  limitation,  or,  in 
other  words,  what  is  cut  off  by  it  ? 

Before  considering  this  topic,  it  will  be  advantageous  to 
have  a  clear  understanding  as  to  the  power  of  common  car- 
riers to  limit  their  liability.  This  single  question  has  been 
made  the  subject  of  a  text-book,*  by  the  editor  of  the  CV«- 
iral  Law  Journal^  which  has  lately  been  given  to  the  profes- 
sion. As  Mr.  Lawson's  able  and  exhaustive  analysis  may 
not  yet  be  in  the  hands  of  many  of  our  readers,  we  shall 
give  his  summary  of  this  matter.  He  states  the  general  rule 
in  this  country  to  be  as  follows :  ^  — 

"A  common  carrier  has  two  distinct  liabilities,  including, 

*  Earl,  C,  in  Breese  v.  United  States  Tel.  Co.,  48  N.  Y.  132,  141. 

'  Breese,  J.,  in  Tyler  v.  Western  Union  Tel.  Co.,  60  III.  421,  437. 

3  MacAndrew  v.  Electric  Tel.  Co.,  17  C.  B.  3;  x.  c.  33  Eng.  Law  &  Eq. 
lo8;  Redpath  v.  Western  Union  Tel.  Co.,  112  Mass.  71;  Grinnell  v.  Western 
Union  Tel.  Co.,  113  Mass.  299;  Ellis  v.  American  Tel.  Co.,  13  Allen,  226; 
Young  V,  Western  Union  Tel.  Co.,  65  N.  Y.  163 ;  Breese  v.  United  States 
Tel.  Co.,  48  N.  Y.  132;  De  Rutte  v.  New  York  etc.  Tel.  Co.,  i  Daly,  547; 
J.  €,  30  How.  Pr.  413;  Passmore  v.  Western  Union  Tel.  Co.,  78  Pa.  St.  238; 
f.  r.  9  Phila.  90;  Harris  v.  Western  Union  Tel.  Co.,  9  Phila.  88;  Wolf  v. 
Western  Union  Tel.  Co.,  62  Pa.  St.  83;  Western  Union  Tel.  Co.  v,  Carew,  15 
Mich.  525;  Camp  v.  Western  Union  Tel.  Co.,  i  Mete.  (Ky.)  164;  Manville 
».  Western  Union  Tel.  Co.,  37  Iowa,  214;  Sweatland  v.  Illinois  etc.  Tel.  Co., 
27  Iowa.  433;  True  v.  International  Tel.  Co.,  60  Me.  9;  Western  Union  Tel. 
Co.  V,  Tyler,  74  III.  168;  j.  r.  60  111.  421 ;  Wann  v.  Western  Union  Tel.  Co., 
37  Mo.  473;  United  States  Tel.  Co.  v,  Gildersleve,  29  Md.  232;  Western 
Union  Tel.  Co.  v.  Graham,  I  Col.  230 ;  Western  Union  Tel.  Co.  v,  Buchanan, 
35  Ind.  429. 

^  Contracts  of  Common  Carriers ;  with  special  reference  to  such  as  seek  to 
limit  their  liability  at  common  law,  by  means  of  bills  of  lading,  express  receipts, 
niilroad  tickets,  baggage  checks,  etc.  By  John  D.  Lawson.  St.  Louis,  Mo. : 
William  H.  Stevenson.     1880. 

s  Sects.  28,  29.     See  also  Hutch,  on  Car.,  secU.  248,  257,  263. 
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first,  all  losses  occasioned  by  accident  or  mistake,  and  with- 
out his  fault,  where  he  is  liable  by  the  custom  of  the  realm 
or  the  common  law  as  an  insurer ;  and  second,  for  all  losses 
occasioned  by  his  default  or  negligence,  where  he  is  liable  as 
an  ordinary  bailee.  In  this  country  it  is  generally  held  that 
he  may  limit  his  responsibility  as  an  insurer  by  special  con- 
tract,' but  that  he  cannot  by  any  contract  exempt  himself 
from  responsibility  for  the  consequences  of  his  own  negli- 
gence or  for  the  negligence  of  his  servants  or  agents ;  con- 
tracts of  the  latter  kind  being  considered  as  being  void 
because  they  are  against  public  policy,  and  because  they  are 
supposed  to  be  obtained  under  circumstances  which  give  to 
the  carrier  an  undue  advantage  in  obtaining  terms  which  the 
law  cannot  enforce  without  giving  its  sanction  to  injustice 
and  oppression.  A  separate  view  of  the  decisions  in  each 
State  follows  this  section,  from  which  it  will  be  seen  that 
this  may  properly  be  called  the  American  rule,  though  not 
applicable  to  Iowa  or  Texas,  where  the  statutes  declare  a 
stricter  rule ;  nor  to  West  Virginia,  where  a  looser  doctrine 
prevails ;  nor  to  New  York,  the  leading  commercial  State  of 
the  Union,  whose  courts,  beginning  in  being  uncompromis- 
ing,' have  ended  in  being  wanton.3 

"  In  the  Federal  courts  it  is  held  that  no  contract  by  a 
common  carrier  for  an  exemption  from  responsibility  can  be 
sustained  as  being  lawful,  unless  it  is  just  and  reasonable  in 
the  eye  of  the  law,  and  that  a  contract  by  which  a  carrier 
would  stipulate  for  exemption  from  responsibility  for  the 
negligence  of  himself  or  his  servants,  is  not  just  and  reason- 
able in  the  eye  of  the  law.^     Carefulness  and  fidelity  are 

'  Citing  Barter  v.  Wheeler,  49  N.  H.  9.  »  Citing  2  Hill,  623. 

3  Citing  Perkins  v.  New  York  etc.  R.  Co.,  24  N.  Y.  196 ;  Wells  ».  New 
York  etc.  R.  Co.,  24  N.  Y.  181 ;  Bissell  v.  New  York  etc.  R.  Co..  25  N.  Y. 
442;  Nicholas  z/.  New  York  etc.  R.  Co.,  4  Hun,  327  (affirmed  by  the  Court 
of  Appeals  in  1879). 

4  Citing  Railroad  Co.  v.  Lockwood,  17  Wall.  357;  Railroad  Co.  if.  Pratt, 
22  Wall.  123;  Earnest  v.  Express  Co.,  i  Woods,  573;  Express  Co.  v.  Kountie, 
8  Wall.  342;  Hunnewell  v.  Taber,  2  Sprague,  i;  The  Pacific,  I  Dcady,  17? 
The  City  of  Norwich,  4  Ben.  271 ;  Railroad  Co.  v.  Manufacturing  Co.,  16 
Wall.  318;  The  May  Queen,  Newb.  Adm.  465 ;  The  New  World  v.  King.  16 
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essential  duties  on  the  part  of  common  carriers  of  goods  and 
carriers  of  passengers,  say  the  Supreme  Court  of  the  United 
States,  and  a  failure  to  perform  them  is  negligence  for  which 
the  carrier  is  liable,  the  distinction  between  ordinary  and 
gross  negligence  being  unnecessary ;  public  policy  demand- 
ing that  the  right  of  the  owner  to  absolute  security  against 
the  negligence  of  the  carrier,  and  of  all  persons  engaged  in 
performing  his  duty,  shall  not  be  taken  away  by  any  reser- 
vation in  his  receipt,  or  by  any  arrangement  between  the 
employer  and  the  employee."  * 

We  are  now  prepared  to  consider  the  main  question.  If 
we  start  out  with  the  proposition  that  telegraph  companies 
are  neither  common  carriers  nor  subject  to  the  liabilities  of 
common  carriers,  it  follows  that  they  are  responsible  only 
for  negligence  in  the  absence  of  all  regulations  whatever. 
Now,  if  at  this  stage  of  our  reasoning  we  admit  the  right  of 
telegraph  companies  to  limit  their  liability,  it  follows  plainly 
that  such  limitation  can  be  interpreted  in  one  way  only,  viz. : 
that  it  detracts  from  their  liability  for  the  results  of  their 
negligence.  The  weight  of  authority  shows  that  we  are  not 
permitted  to  reason  in  this  manner.  We  must  look  at  the 
circumstances  under  which  regulations  limiting  their  lia- 
bility have  been  upheld.  Text-book  writers  whose  opinions 
are  entitled  to  great  weight  have  upon  unsubstantial 
grounds,  as  before  noticed,  considered  these  companies  as 
common  carriers  of  some  sort."*  Judges  have  again  and 
again  stated  their  liability  to  be  analogous  to  that  of  com- 
mon carriers.  In  this  state  of  things,  telegraph  companies 
have  not  deemed  it  prudent  that  the  measure  of  their  lia- 

How.  469:  New  Jersey  Steam  Nav.  Co.  v.  Merchants'  Bank,  6  How.  344; 
York  Co.  V.  Central  R.  Co.,  3  Wall.  107;  The  Rocket,  I  Biss.  354;  The 
David  and  Caroline.  5  Blatchf.  266;  The  Bellona,  4  Ben.  503;  Nelson  v. 
National  Steamship  Co.,  7  Ben.  340;  The  Invincible,  i  Low.  225;  The  Delhi, 
4  Ben.  345. 

'  Citing  Railroad  Co.  v,  Lockwood,  17  Wall.  3^7;  Bank  of  Kentucky  v. 
Adams  Express  Co.,  93  U.  S.  174;  s,  c.  4  Cent.  L.  J.  35  (reversing  s,  c,  i 
Cent.  L.  J.  436)  ;  Railway  Co.  v.  Stevens,  93  U.  S.  655 ;  j.  r .  6  Cent.  L.  J. 
207. 

'  Shear.  &  Redf.  on  Neg.,  sect  554;  Scott  &  Jam.  on  Tel.,  sects.  98,  236. 
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bility  should  be  a  matter  of  conjecture,  and  courts  have  so 
held,  and  accordingly  sustained  the  validity  of  regulations 
relieving  them  from  the  onerous  liability  of  the  common 
carrier  of  goods,  because  of  the  peculiar  agencies  through 
which  their  operations  are  conducted  and  the  impossibility 
of  maintaining  complete  and  uniform  control  over  the  subtle 
and  vital  element  of  their  business.  In  other  words,  tele- 
graph companies  are  permitted  to  limit  that  liability  which 
might  be  presumed  to  attach  to  them  by  reason  of  the 
analogy  of  their  duties  to  those  of  common  carriers. 

Of  course,  there  is  no  doubt  that  telegraph  companies  can 
by  no  device  whatever  rid  themselves  of  liability  for  the  con- 
sequences of  the  gross  negligence  or  fraud  of  their  agents. 
To  this  effect  is  a  dictum  in  one  of  the  earliest  cases,  although 
the  company  prescribed,  as  one  of  its  regulations,  that  "  the 
company  will  not  be  responsible  for  mistakes  in  the  trans- 
mission of  unrepealed  messages,  from  whatever  cause  they 
may  arise ; " '  and  courts  have  frequently  reiterated  this.' 
For  this  reason  a  stipulation  was  held  to  be  unreasonable  which 
was  printed  upon  the  blanks  furnished  by  a  telegraph  com- 
pany to  be  used  in  sending  night-dispatches  over  its  line,  by 
the  terms  of  which  such  messages  were  sent  at  half  price  on 
condition  that  the  company  should  not  be  liable  "  for  errors 
or  delays  in  the  transmission  or  delivery,  or  non-delivery,  of 
such  messages,  from  whatever  cause  occurring,"  and  should 
be  bound  in  such  cases  to  return  only  the  amount  paid  by 
the  sender.3 


'  MacAndrew  v.  Electric  Tel.  Co.,  17  C.  B.  I. 

'  Ellis  V.  American  Tel.  Co.,  13  Allen,  226,  234 ;  Redpath  v.  Western  Unioo 
Tel.  Co.,  112  Mass.  71,  74;  Grinnell  v.  Western  Union  Tel.  Co.,  113  Mass. 
^99'  306;  1*nie  v.  International  Tel.  Co.,  60  Me.  9,  19;  Breese  v.  United 
States  Tel.  Co.,  48  N.  Y.  132,  141 ;  Candee  v.  Western  Union  Tel.  Co.,  34 
Wis.  471,  476;  Wann  v.  Western  Union  Tel.  Co.,  37  Mo.  472,  482;  Western 
Union  Tel.  Co.  v,  Fontaine,  58  Ga.  433,  438 ;  Western  Union  Tel.  Co.  v, 
Buchanan,  35  Ind.  429,  441. 

3  Hibbard  v.  Western  Union  Tel.  Co.,  33  Wis.  558;  Candee  v.  Western 
Union  Tel.  Co.,  34  Wis.  471;  Bartlett  v.  Western  Union  TeL  Co.,  62  Me. 
209;  True  V.  International  Tel.  Co.,  60  Me.  9.  But  see  Aiken  v.  Telegraph 
Co.,  5  So.  Car.  358. 
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Upon  the  point  under  discussion,  judges  sometimes  make 
a  statement  like  this :  "We  see  no  reason  why  they  may 
not  specially  limit  their  liabilities,  subject  to  the  qualifica- 
tion, however,  that  they  will  not  be  protected  from  the  con- 
sequences of  gross  negligence ;  "  '  or,  "  In  the  statement  of 
facts  in  this  case  there  is  nothing  from  which  it  can  be 
inferred  that  the  defendant  was  guilty  of  fraud  or  gross 
negligence,  or  that  the  error  was  of  such  a  character  that 
the  company  could  not  legally  contract  for  its  own  protec- 
tion against  liability  for  it,  on  such  terms  as  the  printed 
conditions  contain."  ^ 

Now,  are  we  to  understand  from  language  like  the  fore- 
going that  telegraph  companies  may  so  restrict  their  liability 
that  they  shall  be  liable  for  nothing  but  gross  negligence  or 
fraud?  It  seems  that  no  other  interpretation  is  possible 
upon  a  fair  construction  of  the  terms  used,  and  the  Supreme 
Judicial  Court  of  Massachusetts  seem  to  have  set  this  matter 
at  rest  in  their  jurisdiction  by  so  declaring  in  explicit  terms. 
In  Grinnell  v.  Western  Union  Telegraph  Company,^  the 
sender  of  a  dispatch  requested  the  receiver  to  **  answer." 
This  word  was  omitted  from  the  dispatch  as  delivered,  caus- 
ing a  loss  to  the  plaintifT,  for  which  he  sued.  The  regulations 
required  the  message  to  be  repeated,  otherwise  the  company 
was  not  to  be  liable  beyond  the  amount  received  for  sending 
the  same.  This  was  an  unrepeated  message.  Upon  these 
facts.  Gray,  C.  J.,  said :  "  In  the  case  at  bar,  the  form  of  the 
dispatch  delivered  by  the  defendant's  agent  to  the  plaintiff, 
and  filled  up  and  signed  by  the  latter,  constituted  the  contract 
between  the  parties.  The  plaintiff,  having  thus  expressly 
agreed  that  if  he  did  not  order  the  message  to  be  repeated 
the  liability  of  the  defendant  for  mistakes  or  delays  in  its 
transmission  or  delivery  should  be  limited  to  the  sum  paid, 
and  not  having  ordered  it  to  be  repeated,  and  paid  the  in- 
creased rate  required  in  case  of  repetition,  could  not  charge 


*  Wann  v.  Western  Union  Tel.  Co.,  37  Mo.  472,  482. 
■  Redpath  v.  Western  Union  Tel.  Co.,  112  Mass.  71,  74. 
3  113  Mass.  299. 
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the  defendant  for  liability  beyond  the  amount  originally 
paid  for  the  transmission  of  the  message,  for  a  mistake  in 
the  transmission,  at  least  without  proving  wilful  default  or 
gross  negligence  on  the  part  of  the  company.  There  was 
no  offer  at  the  trial  to  show  any  wanton  disregard  of  duty, 
or  gross  negligence  on  the  part  of  the  company  or  its 
agents.  The  offer  to  prove  that  '  there  was  negligence  on 
the  part  of  the  operator '  in  not  sending  the  whole  message, 
must  be  understood  to  mean  want  of  ordinary  care** ' 

Here  we  have  an  explicit  declaration  that  telegraph  com- 
panies may  force  upon  their  patrons  such  stipulations,  that 
want  of  ordinary  care  will  not  be  sufficient  to  fix  their  lia- 
bility for  failure  to  perform  their  duty.  Gross  negligence  or 
fraud  on  the  part  of  their  agents  must  be  shown,  to  accom- 
plish that  end.  To  say  nothing  of  this  objectionable  use  of 
the  term  "gross,"  which  has  been  justly  reprobated,*  the 
rule  seems  to  rest  upon  no  satisfactory  foundation,  and  to  be 
wholly  anomalous. 

The  impolicy  of  thus  permitting  public  servants  to  fritter 
away  their  legal  obligations  by  contracts  void  of  substantial 
consideration  is  vigorously  combated  by  Bradley,  J.,  in 
delivering  the  opinion  of  the  Supreme  Court  of  the  United 
States  in  a  case  before  cited.3  "  It  is  a  favorite  argument," 
said  he,  "  in  the  cases  which  favor  the  extension  of  the  car- 
rier's right  to  contract  for  exemption  from  liability,  that  men 
must  be  permitted  to  make  their  own  agreements,  and  that 
it  is  no  concern  of  the  public  on  what  terms  an  individual 
chooses  to  have  his  goods  carried.*  *  *  *  Is  it  true 
that  the  public  interest  is  not  affected  by  individual  con- 
tracts of  the  kind  referred  to  ?  Is  not  the  whole  business 
community  affected  by  holding  such  contracts  valid?  If 
held  valid,  the  advantageous  position  of  the  companies  exer- 

'   113  Mass.  306. 

»  Rolfe,  in  Wilson  v.  Brett,  u  Mec.  &  W.  113,  115 ;  Willes,  J.,  in  Grill  v. 
General  etc.  Collier  Co.,  L.  R.  i  C.  P.  600,  612;  Bradley,  J.,  in  Railroad. 
Co.  V,  Lockwood,  17  Wall.  357,  382. 

3  Railroad  Co.  v.  Lockwood,  17  Wall.  357,  378,  et  seq. 

4  Citing  Dorr  v.  New  Jersey  Steam  Nav.  Co.,  ii  N.  Y.  485. 
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cising  the  business  of  common  carriers  is  such  that  it  places 
it  in  their  power  to  change  the  law  of  common  carriers,  in 
effect,  by  introducing  new  rules  of  obligation.  The  carrier 
and  his  customer  do  not  stand  on  a  footing  of  equality.  The 
latter  is  only  one  individual  of  a  million.  He  cannot  afford 
to  higgle  or  stand  out,  and  seek  redress  in  the  courts.  His 
business  will  not  admit  such  a  course.  He  prefers  rather  to 
accept  any  bill  of  lading  or  sign  any  paper  the  carrier  pre- 
sents ;  often,  indeed,  without  knowing  what  the  one  or  the 
other  contains.  In  most  cases,  he  has  no  alternative  but 
to  do  this,  or  abandon  his  business.'' '  Again,  in  a  sub- 
sequent and  similar  case,'  he  said :  "  It  is  often  asked,  with 
apparent  confidence,  '  May  not  men  make  their  own  con- 
tracts ;  or,  in  other  words,  may  not  a  man  do  what  he  will 
with  his  own  ? '  The  question,  at  first  sight,  seems  a  simple 
one.  But  there  is  a  question  lying  behind  that :  '  Can  a 
man  call  that  absolutely  his  own  which  he  holds  as  a  great 
public  trust,  by  the  public  grant,  and  for  the  public  use  as 
well  as  his  profit?'" 

When  Dillon,  C.  J.,  delivered  the  opinion  of  the  Supreme 
Court  of  Iowa,  at  the  close  of  the  year  1869,  in  the  leading 
case  of  Sweatland  v.  Illinois  and  Mississippi  Telegraph  Com- 
pany ,3  that  able  judge  and  lawyer  stated  that  an  examination 
of  all  the  leading  cases  did  not  develop  one  in  which  it  had 
been  explicitly  decided  that  the  ordinary  printed  conditions 
as  to  repeating  messages  have  the  effect  to  release  these 
companies  from  mistakes  caused  by  their  own  want  of  ordi- 
nary care.^  A  thorough  examination  of  the  authorities,  from 
first  to  last,  verifies  this  statement,  and  we  think  warrants 
us  in  saying  that  the  case  of  Grinnell  v.  Western  Union 
Telegraph  Company  stands  alone  in  its  explicit  declaration 
which  is  the  subject  of  the  foregoing  criticism. 

'  Qting  this  case,  Mr.  Justice  Woods,  in  a  case  before  the  United  States 
Circait  Court  for  the  Southern  District  of  Alabama,  held  that  these  considera- 
tions were  applicable  to  telegraph  companies,  and  that  they,  no  more  than  com- 
mon carriers,  could  protect  themselves  from  liability  for  the  results  of  their  own 
negligence.     Dorgan  v.  The  Telegraph  Co.,  i  Am.  L.  T.  Rep.  406. 

•  Railway  Co.  v.  Stevens,  95  U.  S.  655,  660.     3  27  Iowa,  433.     4  Jd.  452. 
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The  Supreme  Court  of  Iowa,  in  the  case  just  noticed/ 
held  that  while  a  telegraph  company  may,  in  the  absence  of 
any  statutory  regulation  to  the  contrary,  restrict,  by  printed 
stipulations  and  conditions  attached  to  the  message,  its  lia- 
bility in  cases  where  the  message  is  not  repeated,  it  will,  not- 
withstanding such  special  printed  conditions,  be  liable  for 
mistakes  happening  in  consequence  of  its  own  fault,  such 
as  want  of  proper  skill  or  ordinary  care  on  the  part  of  its 
operators,  or  the  use  of  defective  instruments,  but  not 
for  mistakes  occasioned  by  uncontrollable  causes,  such  as 
atmospheric  electricity,  provided  these  mistakes  could  not 
have  been  guarded  against  or  prevented  by  the  exercise  of 
ordinary  care  and  skill  on  the  part  of  the  operating  agents 
of  the  company. 

The  foregoing  seems  to  be  the  proper  rule.  Referring 
back  to  the  extract  from  Mr.  LawSon's  work,  it  will  be  seen 
that  it  is  strictly  in  accord  with  the  great  body  of  authority 
in  this  country  as  to  what  limitations  common  carriers  are 
entitled  to  put  upon  their  liability.  The  statement  in  Shear- 
man and  Redfield  on  Negligence,"  that  "the  weight  of 
authority  is  in  favor  of  recognizing  the  validity  of  contracts 
relieving  common  carriers  from  liability  for  any  degree  of 
negligence  however  gross,  and  even  from  the  fraud  of  their 
servants,  though  not  of  contracts  relieving  them  from  lia- 
bility for  their  own  fraud,"  and  the  deduction  that  this  rule 
is  applicable  to  telegraph  companies,  merits  hearty  disap- 
proval. The  language  cited  is  based  upon  two  New  York 
cases  (the  authority  of  which,  we  have  previously  noticed, 
is  contrary  to  that  of  the  courts  of  other  States)  and  two 
English  cases, — actions  for  injuries  in  the  carriage  of  living 
animals,  as  to  which  the  courts  of  England  hold  that  rail- 
way companies  are  not  to  be  considered  as  common  carriers.' 

The  rule  declared  in  the  Iowa  case  was  subsequently 
reaffirmed  in  that  State.*     The  rule  is  the  same  in  Illinois,* 

'  Sweatland  r.  Illinois  etc  Tel.  Co.,  27  Iowa,  433. 

■  Sect  569.  3  Sec  Lawson  on  Car.,  sect.  16. 

♦  Manville  v.  Western  Union  Tel.  Co.,  37  Iowa,  214. 

5  Western  Union  Tel.  Co.  v.  Tyler,  74  lU.  168;  j.  c.  60  111.  421. 
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Pennsylvania,*  Wisconsin,*  South  Carolina,^  and  Colorado.* 
Briefly  stated,  the  rule  is  that  the  usual  conditions  on  the 
blanks  of  these  companies  exempt  them  only  from  the  con- 
sequences of  errors  arising  from  causes  beyond  their  control, 
whether  the  message  be  repeated  or  unrepeated.  Other 
courts,  while  not  declaring  this  rule  explicitly,  have  used 
language  which  plainly  indicates  this  view ;  the  reason  gen- 
erally assigned  for  upholding  the  validity  of  the  regulation 
requiring  the  repetition  of  telegrams  being  that  they  were 
liable  to  be  distorted  by  causes  entirely  beyond  the  control 
of  the  operators. 

When  it  is  specifically  enacted  by  statute  that  "  telegraph 
companies  shall  be  liable  for  special  damages  occasioned 
by  failure  or  negligence  of  their  operators  or  servants  in 
receiving,  copying,  transmitting,  or  delivering  dispatches,"  5 
etc.,  these  companies  cannot,  by  conditions  incorporated  into 
the  message,  limit  their  liability  under  such  a  statute.^ 

The  condition  contained  in  the  blanks  of  the  present  three 
great  telegraph  companies,  viz.,  "  The  company  will  not  be 
liable,  in  any  case,  where  the  claim  is  not  presented  in  writing 
within  sixty  days  after  sending  the  message,"  has  been  held 
reasonable,  and  consistent  with  public  policy.'  Moreover, 
the  person  to  whom  the  claim  is  presented  must  be  shown 
to  be  a  representative  of  the  company  in  some  capacity 
which  confers  on  him  the  power  or  duty  relating  to  the 
subject-matter  of  the  claim.  A  mere  operator  is  not  such 
a  person.* 

IV.  Presumption  of  Knowledge  of,  or  Assent  to,  Regular 
tions,  —  There   are  two   decisions   by  the   Supreme    Court 

'  Passmore  v.  Western  Union  Tel.  Co.,  78  Pa.  St.  238,  243 ;  s,  c,  9  Phila. 
88,  92.  «  Candee  v.  Western  Union  Tel.  Co.,  34  Wis.  471,  477. 

3  Aiken  t/.  Telegraph  Co.,  5  So.  Car.  358,  378. 

♦  Western  Union  Tel.  Co.  v,  Graham,  i  Col.  230,  237. 

^  I  Gav.  &  Hord's  Ind.  Stots.  61 1,  sect  2  ;  i  Davis's  Ind.  Stats.  868,  sect.  2. 

^  Western  Union  Tel.  Co.  v.  Meek,  49  Ind.  53 ;  Western  Union  Tel.  Co. 
V,  Buchanan,  35  Ind.  429. 

7  Young  V.  Western  Union  Tel.  Co.,  65  N.  Y.  163;  Wolf  v.  Western 
Union  TeL  Co.,  62  Pa.  Sl  83.      *  Young  v:  Western  Union  Tel.  Co.,  supra. 
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of  Maryland  to  the  effect  that  such  regulations  as  a  tele- 
graph company  might  rightfully  make,  the  person  sending 
a  dispatch  must  presume  to  have  been  made ;  and  therefore, 
in  the  absence  of  notice  of  the  regulations  of  the  company, 
he  will  be  presumed  to  have  contracted  with  reference  to 
them.*  We  find  no  trace  of  any  such  rule  elsewhere,  and 
it  is  safe  to  say  that  it  may  be  regarded  as  wholly  arbitrary 
and  without  the  support  of  legal  analogy.  The  general  rule 
is  that  notice  of  regulations  must  be  brought  home  to  the 
sender  of  the  dispatch,  if  they  are  to  be  regarded  as  incor- 
porated in  the  contract.'  This  is  done  by  all  telegraph 
companies  at  the  present  time  printing  the  regulations  in 
full  view  at  the  head  of  the  blank  on  which  the  dispatch  is 
written,  preceding  which  is  the  request,  "  Send  the  following 
message,  subject  to  the  above  terms,  which  are  agreed  to ; " 
or,  ''  Send  this  telegram  on  the  above  conditions."  In  such 
cases  "  the  signature  of  the  message  becomes  also  an  adop- 
tion of,  and  signature  to,  this  request.  The  party  sending 
the  message  fills  up  and  signs  the  printed  blanks ;  and  in 
form,  at  least,  it  is  as  much  his  contract  as  if  he  had  written 
the  whole  printed  conditions,  or  a  contract  in  which  they 
were  inserted,  with  his  own  hand."  3  The  sender  will  not  be 
heard  to  say  that  he  did  not  read  conditions  so  plainly 
brought  to  his  notice.*  It  was  even  held  that  the  sender 
of  a  dispatch  had  contracted  with  reference  to  the  regula- 
tions of  the  company,  it  being  conceded  that  he  was  familiar 
with  such  regulations,  in  a  case  where  the  message  was  not 
written  below  the  regulations,  but  upon  a  business-card,  and 
handed  to  the  of)erator  while  upon  the  street.* 

»  Birney  v.  New  York  etc.  Tel.  Co.,  18  Md.  341,  358;  United  States  Tel, 
Co.  v.  Gildersleve,  29  Md.  232,  247. 

»  De  Rutte  v.  New  York  etc.  Tel.  Co.,  I  Daly,  547,  559 ;  j.  f.  30  How. 
Pr.  403. 

3  Christiancy,  J.,  in  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525,  536. 

4  Breese  w.  United  States  Tel.  Co.,  48  N.  Y.  132,  139  j  s,  c.  45  Barb.  274* 
291;  Young  V,  Western  Union  Tel.  Co.,  65  N.  Y.  163,  167;  Redpath  v. 
Western  Union  Tel.  Co.,  112  Mass.  71,  73;  Grinnell  v.  Western  Union  Tel. 
Co.,  113  Mass.  299,  307;  Wolf  v.  Western  Union  Tel.  Co.,  62  Pa.  SL  83.  87. 

5  Western  Union  Tel.  Co.  v,  Buchanan,  35  Ind.  429,  435. 
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We  shall  discuss  in  another  part  of  this  article  the  right 
of  action  by  the  receiver  of  a  dispatch  for  damages  resulting 
from  its  negligent  transmission.  But  in  this  connection  the 
query  arises  whether  the  telegraph  company,  in  such  an 
action,  can  avail  itself  of  the  conditions  agreed  to  by  the 
sender.  Upon  this  point,  Bigelow,  C.  J.,  said  in  a  leading 
case :  "  It  is  difficult  to  see  how  the  plaintiff,  who  claims 
through  the  contract  entered  into  by  the  sender  of  the  mes- 
sage with  the  defendants,  which  created  the  duty  and  obli- 
gation resting  on  the  defendants,  can  claim  any  higher  or 
different  degree  of  diligence  than  that  which  was  stipulated 
for  by  the  parties  to  the  contract.  Certainly  a  derivative  or 
incidental  right  cannot  be  greater  or  more  extensive  than 
that  which  attached  to  the  principal  or  source  whence  such 
right  accrued  or  was  derived."  *  There  is,  however,  another 
way  of  looking  at  this  matter.  If  the  company  is  liable  by 
reason  of  misfeasance  towards  the  receiver,  the  considera- 
tions just  noticed  would  not  seem  to  have  weight. 

V.  Liability  for  Mistakes  and  Delays  in  Case  of  Unrepeated 
Messages,  —  Having  investigated  in  the  previous  portion  of 
this  article  the  nature  and  extent  of  the  liability  of  these 
companies,  and  what  limitations  may  be  put  upon  such 
liability  by  contract  with  the  sender,  it  is  now  in  order  to 
consider  specifically  the  effect  of  the  single  vital  regulation 
which  has  been  the  source  of  most  of  the  litigation  upon 
this  subject.  It  is  unnecessary  to  state  that  this  is  the  pro- 
vision relating  to  the  repetition  of  messages,  which  at  the 
present  time  is  to  be  found  upon  the  blanks  of  every  tele- 
graph company.  For  convenience  of  reference,  this  portion 
of  the  printed  matter  upon  the  blanks  of  the  Western  Union 
Telegraph  Company  now  in  use  is  set  out  below.'     We  have 

'  Ellis  V,  American  Tel.  Co.,  13  Allen,  226,  238.  But  see  contra^  Harris 
V,  Western  Union  Tel.  Co.,  9  Phila.  88. 

'  **  To  guard  against  mistakes  or  delays,  the  sender  of  a  message  should 
order  it  to  be  repeated;  that  is,  telegraphed  back  to  the  originating  office  for 
comptrison.  For  this,  one-half  the  regular  rate  is  charged  in  addition.  It  is 
agreed  between  the  sender  of  the  following  message  and  this  company  that 

vol-  VI.  NO.  3.  22 
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hitherto  seen  that  the  bald  stipulation  for  immunity  from 
the  consequences  of  "  negligence  of  its  servants  "  is  quite 
generally  regarded  as  void.  Therefore  it  is  obvious  that  the 
stipulation  that  the  company  will  not  be  liable  for  "  mistakes 
or  delays  in  the  transmission  or  delivery,  or  for  non-delivery, 
of  any  unrepeated  message  "  cannot  protect  the  company 
where  any  of  these  results  are  traceable  to  the  negligence 
of  its  servants.*  In  such  cases  the  results  are  not  produced 
by  those  "  uncontrollable  causes  "  against  which  the  com- 
pany may  frame  stipulations. 

The  suggestion  of  Bigelow,  C.  J.,  in  a  leading  case,'  that 
it  would  be  a  question  of  fact  for  the  jury  whether  the  mis- 
take in  the  dispatch  would  have  been  prevented  or  cor- 
rected by  the  repetition  of  the  message,  seems  not  to  be 
well  founded.  It  is  evident  that  mistakes  produced  by  the 
negligence  of  the  company's  servants  would  be  detected  by 
this  process,  as  well  as  those  produced  by  "  uncontrollable 
causes,"  but  the  sender  of  an  unrepeated  message  properly 
takes  only  the  risk  of  having  his  message  distorted  by  such 
"  uncontrollable  causes."  If  the  distortion  of  the  message,  or 
delay  in  delivery,  is  due  to  the  negligence  of  the  company's 

said  company  shall  not  be  liable  for  mistakes  or  delays  in  the  transmission  or 
delivery,  or  for  non-delivery,  of  any  unrepeated  message,  whether  happening 
by  negligence  of  its  servants  or  otherwise,  beyond  the  amount  received  for 
sending  the  same ;  nor  for  mistakes  or  delays  in  the  transmission  or  delivery,  or 
for  non-delivery,  of  any  repeated  message,  beyond  fifty  times  the  sum  received 
for  sending  the  same,  unless  specially  insured ;  nor  in  any  case  for  delays 
arising  from  unavoidable  interruption  in  the  working  of  its  lines,  or  for  errors 
in  cipher  or  obscure  messages.  And  this  company  is  hereby  made  the  agent 
of  the  sender,  without  liability,  to  forward  any  message  over  the  lines  of  any 
other  company  when  necessary  to  reach  its  destination.'* 

»  Dorgan  v.  The  Telegraph  Co.,  I  Am.  L.  T.  Rep.  406 ;  Western  Union 
Tel.  Co.  V.  Graham,  i  Col.  230;  j.  c,  10  Am.  L.  Reg.  (n.  s.)  319;  Birncy  v. 
New  York  etc.  Tel  Co.,  18  Md.  341 ;  True  v.  International  Tel.  Co.,  60  Me. 
9;  Manville  v.  Western  Union  Tel.  Co.,  37  Iowa,  214;  Western  Union  TeL 
Co.  v.  Fenton,  52  Ind.  i  ;  Baldwin  v.  United  States  Tel.  Co.,  45  Barb.  505; 
J.  c.  I  Lans.  125 ;  6  Abb.  Pr.  (n.  s.)  195;  45  N.  Y.  744;  Bryant  v.  American 
Tel.  Co.,  I  Daly,  575;  New  York  etc.  Tel.  Co.  v,  Dryburg,  35  Pa.  SL  298; 
s,  c.  3  Phila.  46^;  Sprague  ?/.  Western  Union  Tel.  Co.,  6  Daly,  200;  Hibbard 
V,  Western  Union  Tel.  Co.,  33  Wis.  558. 

«  Ellis  7'.  American  Tel.  Co.,  13  Allen,  226,  238. 
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servants,  it  ought  to  respond  in  damages,  whether  a  repeti* 
tion  of  the  message  would  have  developed  and  cured  such  de- 
fault or  not.  This  is  well  illustrated  by  the  facts  of  a  leading 
case.  In  New  York,  etc.  Telegraph  Company  v.  Dryburg,* 
the  blank  Contained  a  stipulation  against  liability  in  case  the 
message  was  unrepeated.  The  message  as  written  and  de- 
livercd  to  the  agent  of  the  company  read,  "  Send  *  *  * 
two  hand  bouquets,"  and  the  message  as  delivered  read, 
"  Send  two  hundred  bouquets ; "  and  it  appeared  that  the 
error  was  not  due  to  any  imperfect  transmittal  of  the  mes- 
sage over  the  wires,  but  to  a  mistake  of  the  clerk  who 
received  it,  who,  supposing  the  word  "  hand  "  to  be  "  hund*' 
and  to  have  been  intended  as  an  abbreviation  of  the  word 
"  hundred,"  added  to  it  the  three  letters  r-e-d.  It  was  held 
that  the  negligence  of  the  clerk  in  presuming  to  add  to  this 
message  rendered  the  company  responsible  in  damages  to 
the  person  to  whom  the  telegram  was  addressed,  and  who 
filled  the  order  as  delivered.  So,  a  dispatch  as  delivered  by 
the  sender  was  an  offer  to  purchase  salt  at  a  given  price,  "  at 
our  city  wharf,"  which  by  electrical  disturbances  was  dis- 
torted into  "  at  rour  city  wharf,"  and  the  operator  to  whom 
it  was  transmitted,  supposing  rour  to  be  a  mistake  for  your^ 
changed  the  dispatch  accordingly.  The  message  was  unre- 
peated. The  receiver  of  the  dispatch,  having  acted  upon  it, 
lost  money,  for  which  loss  the  company  were  held  liable.' 
It  is  apparent  from  each  of  the  foregoing  cases,  that,  had  the 
dispatch  been  repeated  back  to  the  sender,  the  mistakes 
would  have  been  detected ;  but  as  these  mistakes  were  due 
to  the  negligence  of  the  servants  of  the  telegraph  company, 
the  condition  as  to  repetition  could  not  protect  the  company. 
A  feW  cases  will  now  be  stated  to  show  for  what  errors 
telegraph  companies  have  been  held  to  be  not  responsible, 
by  reason  of  the  failure  of  the  sender  of  the  dispatch  to 
comply  with  the  provision  as  to  repetition  of  the  message. 
Thus,  where  the  dispatch  was  an  order  for  ''forty  cases," 


*  35  Pa.  St.  298;  J.  €.  3  Phila.  408. 

«  Seller  v.  Western  Union  Tel.  Co.,  3  Am.  L.  Rev.  777. 
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but,  when  transmitted,  read  ^*four  cases ;  "  *  where  an  offer 
to  buy  whiskey  at  "  sixteen  cents  "  per  gallon  was  changed 
upon  delivery  so  as  to  read  ** fifteen  cents"  per  gallon;' 
where  an  order  to  buy  "  700  dollars  in  gold  "  was  delivered 
as  an  order  to  "  buy  7000  dollars,  in  gold ; "  ^  where  a  dis- 
patch reading  "  I  hold  the  Tibbs  contract "  informed  the 
receiver  the  contrary,  that  "I  sold  the  Tibbs  contract;"* 
where  the  dispatch  as  sent  ordered  the  receiver  to  **  ship  by 
sail^'  but  when  delivered  it  read  "  ship  by  rail;  "  s  where  the 
dispatch  was  directed  to  Owego,  but  was  sent  to  Oswego;  * 
where,  in  the  early  days  of  printing  telegraphy,  a  dispatch 
directing  the  master  of  a  vessel  to  proceed  to  Hull  was  read 
by  the  clerk  at  the  terminal  station  as  an  order  to  proceed 
to  Southampton^  in  consequence  of  the  similarity  of  the  char- 
acters representing  the  words.' 

Let  us  consider  briefly  one  other  feature  of  the  conditions 
before  set  out.  It  reads  that  the  company  will  not  be  liable 
'*  for  mistakes  or  delays  in  the  transmission  or  delivery,  or  for 
non-delivery,  of  any  repeated  message,  beyond  fifty  times  the 
sum  received  for  sending  the  same,  unless  specially  insured." 
As  we  have  before  seen,  the  company  will  be  liable  to  the 
sender  of  an  unrepeated  message  for  its  improper  or  dilatory 
transmission,  unless  such  result  is  due  to  the  "  uncontrollable 
causes"  which  we  have  hitherto  discussed.  Now,  if  the 
sender  chooses  to  order  the  dispatch  to  be  repeated,  and 
pays  the  premium  therefor,  there  can  be  no  doubt  that  the 
correct  transmission  of  the  message  has  been  insured^  all 
statements  in  the  printed  conditions  to  the  contrary  notwith- 
standing. The  extra  premium  can  be  nothing  else  than  a 
consideration  for  a  guaranty  against  mistakes  due  to  "  un- 

'  Western  Union  Teh  Co.  v.  Carew,  15  Mich.  525. 

•  Camp  V,  Western  Union  Tel.  Co.,  i  Mete.  (Ky.)  164. 

3  Breese  v.  United  States  Tel.  Co.,  48  N.  V.  132;  x.  c.  45  Barb.  274;  3« 
How.  Pr.  86.  But  see  Tyler  v.  Western  Union  Tel.  Co.,  60  IlL  421 ;  J.  c.  74 
111.  168. 

4  Pa^smore  v.  Western  Union  Tel.  Co.,  78  Pa.  St.  238 ;  x.  ^.  9  Phila.  9a 

5  Wann  v.  Western  Union  Tel.  Co.,  37  Mo.  472. 

*  Redpath  v.  Western  Union  Tel.  Co.,  112  Mass.  71. 
1  MacAndrew  v.  Electric  Tel.  Co.,  17  C.  B.  3. 
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controllable  causes/'  There  is  no  reported  case,  so  far  as  a 
quite  thorough  investigation  of  the  authorities  shows,  in 
which  this  limit  of  damages  to  fifty  times  the  price  of  the 
transmission  of  the  dispatch  has  been  held  to  limit  the 
amount  of  damages  recoverable,  and  it  is  perhaps  not  too 
much  to  say  that  there  never  will  be,  so  long  as  courts  keep 
the  obligations  of  these  companies  to  the  public  clearly  in 
view.  If  in  any  case  the  company  is  liable  in  a  sum  beyond 
nominal  damages,  it  is  liable  for  all  the  damages  naturally 
flowing  from  the  breach  of  contract  or  duty. 

If  wh^t  has  just  been  stated  is  well  founded,  the  formali- 
ties of  insurance  prescribed  by  the  following  provision  in 
the  printed  blanks  of  two  of  the  principal  telegraph  com- 
panies  of  the  present  time  would  seem  to  be  entirely  supers 
fluous :  "  Correctness  in  the  transmission  of  messages  to  any 
point  on  the  line  of  this  company  can  be  insured  by  contract 
in  writing,  stating  agreed  amount  of  risk,  and  payment  of 
premium  thereon  at  the  following  rates,  in  addition  to  the 
usual  charge  for  repeated  messages,  viz. :  one  per  cent  for 
any  distance  not  exceeding  one  thousand  miles,  and  two  per 
cent  for  any  greater  distance." 

VI .  Presumption  of  Negligence — Burden  of  Proof  —  Upon 
this  point  little  need  be  said,  as  the  rule  is  plain.  The 
authorities,  almost  without  exception,  are  to  the  effect  that 
a  presumption  of  negligence  arises  upon  the  failure  of  the 
company  to  send  the  message  as  delivered.  The  rule  is 
justified  by  necessity  and  legal  analogy.  If  the  failure  to 
transmit  the  dispatch  properly  was  not  due  to  negligence, 
the  means  of  knowing  and  showing  the  existence  of ''  uncon- 
trollable causes"  which  prevented  the  performance  of  the 
duty  are  solely  within  the  possession  of  the  company's 
agents.  In  any  case,  the  plaintiff  could  scarcely  show  more 
than  the  contract,  the  consideration,  and  the  breach.' 

*  Bartlett  v,  Westens  Union  Tel.  Co.,  62  Me.  209,  222;  Tyler  v.  Western 
Union  Tel.  Co.,  74  111.  168;  s.  c.  60  111.  421 ;  Dorgan  v.  The  Telegraph  Co., 
I  Am.  L.  T.  Rep.  406 ;  Western  Union  Tel.  Co.  v.  Carew,  15  Mich.  525,  533; 
Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y.  744,  751 ;  De  Rutte  v.  New  York 
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VII.  Miscellaneous.  —  (i.)  Refusal  or  Neglect  to  transmit 
Dispatch,  —  The  fact  that  telegraph  companies  act  in  a 
quasi  public  capacity  is  repugnant  to  the  allowance  of  any 
preference  in  the  transmission  of  dispatches.  These  should 
be  forwarded  with  reasonable  diligence.  To  justify  a  delay 
in  the  transmission,  it  must  be  shown  that  there  was  some 
derangement  of  the  wires,  or  that  other  messages  took  pre- 
cedence  as  entitled  by  statute.'  It  will  also  justify  a  refusal 
to  send  a  dispatch  that  is  expressed  in  indecent,  obscene,  or 
filthy  language,  but  the  agents  of  the  company  must  not  be  too 
punctilious  in  this  matter.  The  Supreme  Court  of  Indiana, 
passing  upon  a  case  of  this  kind,"  said :  "  We  are  not  aware 
of  any  law  which  makes  the  appellant  or  any  of  its  em- 
ployees a  censor  of  public  or  private  morals,  or  a  judge 
of  the  good  or  bad  faith  of  any  party  who  may  seek  to  send 
a  dispatch  over  the  appellant's  lines."  ^  Accordingly,  it  was 
held  that  a  refusal  to  transmit  the  following  dispatch  could 
not  be  justified  on  the  grounds  above  stated:  "Send  me 
four  girls,  on  first  train  to  Francesville,  to  tend  fair." 

(2.)  Parties  to  Action.  —  The  important  question  to  be 
considered  under  this  head  is  whether  the  person  to  whom 
a  dispatch  is  directed  has  a  right  of  action  against  the  tele- 
graph company  for  negligent  mistakes  in  its  transmission^ 
or  a  failure  to  transmit  it  at  all.  It  has  been  customary  to 
urge  two  arguments  in  particular  against  any  liability  in 
either  of  the  above  cases:  i.  That  the  telegraph  company^ 
in  the  transmission  of  the  dispatch,  is  to  be  regarded  as  the 


etc.  Tel.  Co.,  i  Daly,  547;  s.  c.  30  How.  Pr.  413;  Rittenhouse  v.  Independent 
Line  of  Tel.,  44  N.  Y.  263;  Western  Union  Tel.  Co.  v.  Meek,  49  Ind.  53;  De 
La  Grange  v,  South-Westem  Tel.  Co.,  25  La.  An.  383.  Contra  is  the  case 
of  United  States  Tel.  Co.  v.  Gildersleve,  29  Md.  332,  unsatisfactory  in  other 
respects  (see  IV.,  ante),  and  Sweatland  v.  Illinois  etc  Tel.  Co.,  27  Iowa,  43^ 
the  authority  of  which,  upon  this  point,  was  not  followed  in  a  subsequent  case 
before  the  same  court     Turner  v.  Hawkeye  Tel.  Co.,  41  Iowa,  458. 

«  Western  Union  Tel.  Co.  v.  Ward,  23  Ind.  377 ;  Davis  v.  Western  Union 
Tel.  Co.,  I  Cin.  Superior  Ct.  100 ;  United  States  TeL  Co.  v.  Western  Unioft 
Tel.  Co.,  56  Barb.  46. 
^  *  Western  Union  Tel.  Co.  v.  Ferguson,  57  Ind.  495. 

3  Per  Howk,  J.,  id.  498. 
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agent  of  the  sender.  2.  That  the  obligation  of  the  com- 
pany to  use  due  care  and  skill  in  the  transmission  of  the 
dispatch  arises  wholly  out  of  contract ;  and  that,  the  con- 
tract having  been  made  with  the  sender  of  the  message,  the 
plaintiff  has  no  right  of  action  against  the  company  for  a 
breach  of  such  contract.'  It  is  acutely  suggested  by  the 
writer  whose  article  we  have  just  noticed,  that  "  it  is  worthy 
of  doubt  if  the  courts  do  not  often  use  the  term  '  agent ' 
merely  as  a  short  cut  through  a  supposed  difficulty  in  con- 
necting persons  with  each  other."'  It  is,  however,  plain 
that  the  sender  of  a  dispatch  cannot  be  regarded  as  con- 
stituting the  telegraph  company  his  agent.  Telegraph 
companies  act  "  with  no  discretion,  for  they  undertake  with 
the  sender  to  transmit  the  precise  message  given  them,  at  all 
events  (barring  disturbances  beyond  their  control),  regard- 
less of  consequences;  with  no  purpose  to  bind  the  sender, 
since  this  implies  knowledge  of  the  immediate  object  to 
be  effected,  and  the  exercise  of  volition  towards  its  accom- 
plishment." 3 

As  to  the  second  point,  that  the  receiver  of  a  message, 
not  being  privy  to  the  contract  for  dispatching  it,  can  claim 
no  rights  under  it,  such  is  the  law  of  England .'^     But  it  is 


'  See  both  of  these  points  learnedly  discussed  in  an  article  upon  the  delivery 
of  telegraphic  messages,  in  8  American  Law  Review,  457.  The  initial  letters 
snbtcribed  are  the  same  as  those  of  Mr.  Bigelow,  the  author  of  several  standard 
1^1  works. 

'  Id,  467.  The  illustration  put  by  this  writer,  of  the  habit  of  designating 
the  post-office  authorities  as  the  agents  of  the  receiver  of  a  letter,  and  the  con- 
fusion produced  in  consequence,  is  well  put.  To  this  might  be  added  others : 
Thorogood  v.  Bryan,  8  C.  B.  116,  where  the  passenger  in  a  public  conveyance 
was  regarded  as  constituting  the  driver  his  agent  to  such  an  extent  as  to  deprive 
him  of  a  right  of  action  against  third  persons  for  injuries  received  in  an  acci- 
dent to  which  such  driver's  negligence  had  contributed ;  Hartfield  v.  Roper, 
31  Wend.  615,  where  the  guardian  or  keeper  of  a  child  non  sui  juris  was 
regarded  as  his  agent  for  this  purpose,  and  consequently  affected  by  every 
species  of  negligence  of  such  person  in  the  discharge  of  his  duties.  Each 
of  the  foregoing  cases  have  been  frequently  criticised  and  repudiated  in  subse- 
quent decisions. 

3  8  Am.  L.  Rev.  467.     See  also  Henkel  v.  Pape,  L.  R.  6  Exch.  7. 

4  Playford  v.  United  Kingdom  Tel.  Co.,  L.  R.  4  Q.  B.  706 ;  s.  c.  10  Best 
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wholly  unnecessary  to  seek  to  base  the  plaintiff's  right  of 
action  in  such  a  case  upon  any  supposed  interest  which  the 
receiver  may  have  in  the  contract  for  transmission,  although 
courts  have  generally  done  so.*  The  most  obvious  and  sub- 
stantial ground  is  that  the  defendant,  as  some  courts  term  it, 
has  been  guilty  of  a  "  misfeasance  "  in  transmitting  an  erro- 
neous dispatch,  upon  which  the  receiver  has  acted  to  his 
injury,"  in  which  case,  of  course,  the  contract  is  left  entirely 
out  of  view ;  or  more  exactly  to  say  that  telegraph  com- 
panies, like  any  other  associations  of  individuals,  are  bound 
to  so  conduct  their  business  as  not  to  injure  others.^ 

&  S.  759;  38  L.  J.  (Q.  B.)  49;  17  L.  T.  (N.  8.)  243;  Dickson  v.  Renter's 
Tel.  Co.,  3  C.  P.  Div.  i ;  j.  r.  2  C.  P.  Div.  62. 

'  De  Rutte  v.  New  York  etc.  Tel.  Co.,  i  Daly,  547 ;  s,  c.  30  How.  Pr. 
413;  Aiken  v.  Telegraph  Co.,  5  So.  Car.  358;  De  La  Grange  v,  South-Weslem 
Tel.  Co.,  25  La.  An.  385;  Ellis  v,  American  Tel.  Co.,  13  Allen,  226. 

*  New  York  etc.  Tel.  Co.  v.  Dryburg,  35  Pa.  St.  298;  s.  c,  3  Phila.  408; 
Rose  V.  United  States  Tel.  Co.,  3  Abb.  Pr.  (n.  s.)  408;  s.  r.  34  How.  Pr. 
308 ;  Harris  v.  Western  Union  Tel.  Co.,  9  Phila.  88.  In  Western  Union  Tel. 
Co.  V.  Fenton,  52  Ind.  i,  the  message  was  not  delivered  at  all  to  the  person 
to  whom  it  was  directed.  The  company,  however,  was  held  liable  by  reason 
of  the  following  statute :  *'  Telegraph  companies  shall  be  liable  for  special 
damages  occasioned  by  failure  or  negligence  of  their  operators  or  servants,  io 
receiving,  copying,  transmitting,  or  delivering  dispatches."  «  »  ♦  |  Gav. 
&  Hord's  Ind.  Stats.  611,  sect.  2.  In  Bowen  v.  Lake  Erie  TeL  Co.,  i  Am. 
L.  Reg.  685,  the  right  of  action  seems  to  have  been  conceded,  and  the  ground 
is  not  stated. 

3  In  making  this  statement,  the  writer  desires  to  be  understood  as  not 
relying  upon  Fletcher  v.  Rylands  (L.  R.  3  H.  L.  330;  s,  c,  4  Hurl.  &  Colt 
263;  L.  R.  I  Exch.  265),  which  carries  the  principle  to  the  absurd  extent 
that  a  person  who,  in  managing  his  own  affairs,  causes,  however  innocently, 
damage  to  another,  must  respond  in  damages.  Of  course,  the  statement  in  the 
text  is  made  with  the  rational  limitation  that  if  the  telegraph  company  has  used 
the  proper  degree  of  care  under  the  circumstances,  it  is  not  so  liable. 

Speaking  of  Fletcher  v.  Rylands,  it  seems  very  strange  that  courts  which  are 
bound  to  recognize  its  authority  have  never  applied  it  in  the  case  of  actions  by 
receivers  of  dispatches.  The  result  of  the  English  cases  certainly  leaves  the 
receiver  of  a  dispatch  in  a  desperate  situation.  He  may  have  been  subjected 
to  great  loss  through  an  error  in  the  transmission  ;  he  can  maintain  no  action 
against  the  company,  because  he  is  not  privy  to  the  contract  for  dispatching  (Play* 
ford  V.  United  Kingdom  Tel.  Co.,  and  Dickson  v.  Renter's  Tel.  Co.,  supra), 
nor  against  the  sender  of  the  dispatch,  because  the  telegraph  company  is  not 
to  be  regarded  as  the  agent  of  the  sender.     Henkel  v.  Pape.  L.  R.  6  Exch.  7. 
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If  we  place  the  liability  of  the  company  upon  this  ground, 
an  advantage  is  apparent :  we  are  freed  from  the  considera- 
tion of  how  far  any  stipulations  in  the  contract  between  the 
sender  and  the  company  are  binding  upon  the  receiver,  —  a 
perplexing  question  in  estimating  damages.  Thus,  Bigelow, 
C.  J.,  said  in  a  case  of  this  kind :  "  It  is  difficult  to  see  how 
the  plaintiff,  who  claims  through  the  contract  entered  into 
by  the  sender  of  the  message  with  the  defendants,  which 
created  the  duty  and  obligations  resting  on  the  defendants, 
can  claim  any  higher  or  different  degree  of  diligence  than 
that  which  was  stipulated  for  by  the  parties  to  the  contract. 
Certainly  a  derivative  or  incidental  right  cannot  be  greater 
or  more  extensive  than  that  which  attached  to  the  principal 
or  source  whence  such  right  accrued  or  was  derived."  * 
With  deference  to  the  foregoing,  the  writer  conceives  that  it 
is  a  mistake  to  make  the  rights  of  the  receiver  at  all  deriva- 
tive from,  or  incidental  to,  those  of  the  sender.  If  he  has 
suffered  without  fault  of  his  own  contributory  to  this  result, 
he  would  seem  to  be  entitled  to  all  damages  which  are  the 
natural  result  of  the  negligence  of  the  company,  all  stipula- 
tions with  persons  unauthorized  to  act  for  him  to  the  con- 
trary notwithstanding. 

(3.)  Connecting  Lines.  —  No  partnership  or  mutual  agency 
can  be  inferred  from  the  fact  that  telegraph  companies 
having  their  lines  terminating  at  a  common  point  are  con- 
stantly receiving  messages  from  each  other  and  forwarding 
them  over  their  respective  lines.  Telegraph  companies  are 
generally  bound  to  receive  and  transmit  the  dispatches  offered 
by  other  companies,  as  well  as  those  offered  by  the  public 
generally ;  therefore  companies  are  held  not  responsible  for 
the  defaults  of  connecting  lines."*    A  condition  exempting 


'  Ellis  V.  American  Tel.  Co.,  13  Allen,  238.  See  also  Squire  v.  Western 
Union  TeL  Co.,  98  Mass.  332;  Harris  v.  Western  Union  Tel.  Co.,  9  Phila.  88. 

'  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y.  744  (reversing  s.  c,  54  Barb. 
505;  J  Lans.  125;  6  Abb.  Pr.  (n.  s.)  405);  Leonard  v.  New  York  etc.  TeL 
Co.,  41  N.  Y.  544,  570;  Stevenson  v,  Montreal  Tel.  Co.,  16  Upper  Canada 
Q.  B.  S3a  Contra,  De  Rutte  v.  New  York  etc.  Tel.  Co.,  1  Daly,  547 ;  i.  c, 
30  How.  Pr.  403 ;  Thurn  v,  AlU  California  Tel.  Co.,  15  Cal.  472. 
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the  line  to  which  the  message  is  delivered  from  liability  for 
the  negligence  of  connecting  lines  is  held  to  be  reasonable.^ 

In  case  of  a  refusal  by  one  company  to  forward  the  mes- 
sages of  another  company,  an  action  may  be  maintained  by 
the  latter  company  for  the  statutory  penalty,  although  it 
was  expressly  constituted  agent  of  the  sender  for  the  trans- 
mission of  the  message.'  Such  an  action,  it  would  seem, 
might  be  maintained  by  the  sender  of  the  dispatch.^  If  a 
telegraph  company  undertakes  to  furnish  market-reports 
through  the  medium  of  connecting  lines,  it  will  be  pre- 
sumed, in  the  absence  of  evidence  to  the  contrary,  that  such 
reports  were  correctly  delivered  to  it  by  other  lines.** 

(4.)  Frauds  of  Agents.  —  Two  decisions  are  found  upon 
this  point.  In  a  case  before  the  Court  of  Appeals  of  New 
York,  a  message  purporting  to  come  from  a  cashier  of  a 
bank,  and  to  be  dated  at  another  station,  was  sent  at  the 
request  of  a.  person  known  to  the  operator  not  to  be  such 
cashier,  and  presenting  no  evidence  of  authority  to  use  his 
name ;  which  message,  addressed  to  a  banking-house,  held 
out  such  person  as  entitled  to  credit  for  a  large  amount 
The  banking  company  were  induced  by  this  fraudulent 
message  to  pay  over  a  large  sum  of  money  to  the  swindler, 
for  which  loss  the  telegraph  company  was  held  responsible. 
No  complicity  in  the  fraud  was  shown  on  the  part  of  the 
agent  of  the  telegraph  company ;  so  that  it  does  not  appear 
what  would  be  the  rule  in  the  case  of  a  wilful  fraud  on  the 
part  of  the  operator.     The  liability  of  the  company  was 


'  Western  Union  Tel.  Co.  v,  Carew,  15  Mich.  525.  A  connecting  line,  how* 
ever,  can  acquire  no  advantages  under  such  a  stipulation.  Squire  v.  Western 
Union  Tel.  Co.,  98  Mass.  232. 

*  United  States  Tel.  Co.  v.  Western  Union  Tel.  Co.,  56  Barb.  46. 

3  Squire  v.  Western  Union  Tel.  Co.,  98  Mass.  232.  Contra^  Thurn  v. 
AlU  California  Tel.  Co.,  15  Cal.  472. 

4  Turner  v.  Hawkeye  Tel.  Co.,  41  Iowa,  458.  A  company,  under  such 
circumstances,  has  been  held  to  warrant  the  correctness  of  their  reports.  Bank 
of  New  Orleans  v.  Western  Union  Tel.  Co.,  27  La.  An.  49.  If  a  company 
delivers  an  incorrect  message  which  it  has  received  from  a  connecting  line,  it 
is  incumbent  on  the  former  to  show  that  it  is  the  same  message  as  received 
from  the  latter.     De  La  Grange  v.  South- Western  Tel.  Co.,  25  La.  An.  383. 
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based  solely  on  the  negligence  of  its  operator  in  transmitting 
a  message  under  such  circumstances.'  The  point  was,  how- 
ever, distinctly  decided  in  a  later  case  before  the  Supreme 
Court  of  California.''  In  this  case,  the  operator  at  one  of 
the  defendant's  stations  delegated  his  authority  to  receive 
and  transmit  messages  to  another  person,  who  sent  a  fraud- 
ulent message  purporting  to  come  from  the  cashier  of  a 
bank,  directing  the  bank  to  which  it  was  addressed  to  pay 
a  fictitious  person  a  sum  of  money.  The  sender  then  per- 
sonated the  fictitious  individual,  and  obtained  the  money 
under  circumstances  which  showed  no  negligence  on  the 
part  of  the  bank  paying  it  over.  The  telegraph  company 
was  held  bound  to  make  good  this  loss,  the  court  stating 
that  if  the  fraudulent  acts  committed  by  the  person  in  ques- 
tion had  been  done  by  the  regular  operator,  the  defendant 
would  have  been  liable  to  an  action  on  the  case.^  Expres- 
sions have  been  used  obitety  in  other  cases,  which  indicate 
similar  views.** 

(S.)  Res  GestiE.  —  The  subsequent  acts  and  declarations 
of  the  agents  of  a  telegraph  company,  not  connected  with 
the  transmission  of  the  dispatch,  are  not  competent  evidence 
to  charge  it  with  a  failure  of  duty  in  this  particular.' 

VIII.  Measure  of  Damages.  —  We  cannot  enter  into  a  full 
discussion  of  this  matter,  because  it  is  really  apart  from  the 

»  Elwood  V,  Western  Union  Tel.  Co.,  45  N.  Y.  549. 

'  Bank  of  California  v.  Western  Union  Tel.  Co.,  52  Cal.  280;  s,  c,  5  Cent 
L.J.265. 

3  This  liability  was  held  to  be  clear,  in  view  of  the  terms  of  sect.  2338 
of  the  Civil  Code  of  California:  "Unless  required  by  or  under  the  authority 
of  law  to  employ  that  particular  agent,  a  principal  is  responsible  to  third 
persons  for  the  negligence  of  his  agent  in  the  transaction  of  the  business 
of  the  agency,  including  wrongful  acts  committed  by  such  agent  in  and  as  a 
part  of  the  transaction  of  such  business,  and  for  his  wilful  omission  to  fulfil 
the  obligations  of  the  principal."  The  same  conclusion  might  have  been 
reached  independently  of  the  statutory  provision,  which  is  little  else  than  an 
expression  of  the  law  as  administered  in  the  most  respectable  jurisdictions, 
2  Thomp.  on  Neg.  887,  sect  4 ;  Shear.  &  Redf.  on  Neg.,  sect  65. 

♦  Candee  v.  Western  Union  Tel.  Co.,  34  Wis.  471 ;  Hibb^d  v.  Western 
Union  TcL  Co.,  33  Wis.  558. 

s  Grinnell  v.  Western  Union  Tel.  Co.,  113  Mass.  299;  Sweatland  v,  lUi* 
nets  etc.  Tel.  Co.,  27  Iowa,  433 ;  Aiken  v.  Telegraph  Co.,  5  So.  Car.  358. 
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scope  of  this  article,  which  has  already  exceeded  the  limits 
designated  for  it.  The  general  rules  as  expressed  in  the 
leading  English  and  American  cases  upon  the  subject  of 
damages  in  actions  ex  contractu^  apply.*  "  Where  two  parties 
have  made  a  contract,  which  one  of  them  has  broken,  the 
damages  which  the  other  party  ought  to  receive  in  respect 
of  such  breach  of  contract  should  be  such  as  may  fairly 
and  reasonably  be  considered  either  arising  naturally  —  i./., 
according  to  the  natural  course  of  things  —  from  such  breach 
of  contract  itself,  or  such  as  may  reasonably  be  supposed  to 
have  been  in  the  contemplation  of  both  parties  at  the  time 
they  made  the  contract,  as  the  probable  result  of  the  breach 
of  it."  ■  But  it  is  not  required  that  the  parties  must  have 
contemplated  the  actual  damages  to  be  allowed;  it  is 
sufficient  if  the  parties  to  the  contract  would  have  con- 
templated them  as  flowing  from  its  breach,  if  at  the  time 
they  entered  into  it  they  had  bestowed  proper  attention 
upon  the  subject  and  had  been  fully  informed  of  the  facts.' 
Of  course,  in  order  to  contemplate  the  damages  which 
would  result  from  the  failure  to  properly  transmit  a  mes- 
sage, it  is  obvious  that  the  dispatch  should  show  upon  its 
face  the  importance  of  the  matter  to  which  it  relates,  or  that 

<  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y.  744;  Bryant  v,  Americao 
Tel.  Co.,  I  Daly,  575 ;  Candee  v.  Western  Union  Tel.  Co.,  34  Wis.  471  j 
Hibbard  v.  Western  Union  Tel.  Co.,  33  Wis.  558 ;  Davis  v.  Western  Union 
Tel.  Co.,  I  Cin.  Superior  Ct  100;  Landsberger  v.  Magnetic  Tel.  Co.,  32 
Barb.  530;  Lane  v.  Montreal  TeL  Co.,  7  Upper  Canada  C.  P.  23;  Manville 
V.  Western  Union  Tel.  Co.,  37  Iowa,  214;  Sprague  v.  Western  Union  TeL 
Co.,  6  Daly,  200;  Squire  v.  Western  Union  Tel.  Co.,  98  Mass.  232;  True  v. 
International  Tel.  Co.,  62  Me.  9 ;  Washington  etc.  Tel.  Co.  v.  Hobson,  15 
Gratt  122;  Western  Union  Tel.  Co.  v.  Graham,  I  Col.  230;  Kinghome  v. 
Montreal  Tel.  Co.,  18  Upper  Canada  Q.  B.  60;  Doi^n  v.  The  Telegraph 
Co.,  I  Am.  L.  T.  Rep.  406.  In  Indiana  a  penalty  of  $100  is  provided  by 
statute  for  failure  to  transmit  a  dispatch,  or  for  postponing  it  out  of  its  order. 
I  Gav.  &  Hord's  Stats.  611,  sect,  i ;  i  Davis's  Stats.  868,  sect.  I.  See  Western 
Union  Tel.  Co.  v.  Ward,  23  Ind.  377 ;  Western  Union  Tel.  Co.  ».  Buchanan, 
35  Ind.  429;  Western  Union  Tel.  Co.  v,  Hamilton,  50  Ind.  181.  Special 
damages,  however,  are  not  excluded.  Ibid,  See  also  Western  Union  TeL 
Co.  V.  Hopkins,  49  Ind.  223 ;  Western  Union  TeL  Co.  v,  Fenton,  53  Ind.  I.* 

'  Per  Alderson,  B.,  in  Hadley  v,  Baxendale,  9  Exch.  341,  354 ;  j.  r.  36 
Eng.  Law  &  Eq.  398.     See  also  Griffin  v,  Colver,  15  N.  Y.  498. 

3  Leonard  v.  New  York  etc.  TeL  Co.,  41  N.  Y.  544. 
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information  upon  this  point  should  be  communicated  to  the 
company's  agents ;  otherwise,  only  nominal  damages  can  be 
recovered  for  the  failure  of  the  company  to  transmit  it/ 
Orders  to  agents  to  buy  or  sell  shares  of  stock,  though 
briefly  expressed,  have  been  held  to  sufficiently  impart  infor- 
mation as  to  their  importance,'  and  the  company  accord- 
ingly liable  for  losses  sustained,  —  the  fluctuations  in  the 
market  being  the  measure  of  damages.^ 

If  the  company  is  in  default,  but  their  default  is  made 
mischievous  to  the  plaintiff  only  by  the  operation  of  some 
other  intervening  cause,  such  as  the  dishonesty  of  a  third 
person,  the  company  will  not  be  responsible  for  such  remote 
damages.** 

Edwin  G.  Merriam. 

St.  Louis,  Mo. 

*  Bclun  V.  Western  Union  Tel.  Co.,  7  Reporter,  710;  1.  r.  8  Cent.  L.  J. 
445;  II  Ch.  Leg.  N.  276;  Sanders  v.  Stuart,  i  C.  P.  Div.  326;  Shields  v. 
Washington  Tel.  Co.,  9  West.  L.  J.  283;  United  States  Tel.  Co.  v.  Gildeiw 
sieve,  29  Md.  232  ;  Beaupre  v.  Pacific  etc.  Tel.  Co.,  21  Minn.  155;  Hibbard  v. 
Western  Union  Tel.  Co.,  33  Wis.  558 ;  Dorgan  v.  The  Telegraph  Co.,  i  Am. 
L.  T.  Rep.  406.  The  statement  in  the  text  is  frequently  criticised,  but  it  appears 
to  be  the  general  rule.  It  is  said,  and  very  persuasively,  it  would  seem,  that 
the  agents  of  a  telegraph  company  are  bound  to  know  that  their  dispatches  are 
almost  without  exception  important,  and  from  the  circumstance  that  this  expen- 
sive means  of  communication  is  resorted  to,  pecuniary  loss  will  result  from 
delay  or  other  neglect  in  transmission ;  that  it  would  be  idle  to  stand  at  the 
counter  of  a  telegraph  office  and  explain  the  details  of  a  dispatch  to  the  oper- 
ator, even  if  he  would  listen.  In  Rittenhouse  v.  Independent  Tel.  Co.,  44  N. 
Y.  263,  265,  Earl,  C,  said :  <*  If  the  defendant's  agents  did  not  understand 
the  importance  or  import  of  the  message,  they  could  have  inquired  of  the 
plaintiff;  and  hence  for  all  the  purposes  of  this  action  it  must  be  treated  as 
folly  understanding  the  message,  and  the  consequences  which  would  result  from 
its  erroneous  transmission." 

*  United  States  Tel.  Co.  v,  Wenger,  55  Pa.  St.  262 ;  Tyler  v.  Western 
Union  Tel.  Co.,  60  111.  421 ;  Rittenhouse  v.  Independent  Tel.  Co.,  44  N.  Y. 
263;  s.  c.  I  Daly,  474.  Contra,  United  States  Tel.  Co.  v,  Gildersleve,  29 
Md.  232. 

3  Cases  cited  supra.  See  also  Turner  v.  Hawkeye  Tel.  Co.,  41  Iowa, 
458;  Bank  of  New  Orleans  v.  Western  Union  Tel.  Co.,  27  La.  An.  49; 
Smithson  v.  United  Sutes  Tel.  Co.,  29  Md.  162. 

*  First  National  Bank  v.  Western  Union  Tel.  Co.,  30  Ohio  St.  555 ;  Low- 
ery  v.  Western  Union  Tel.  Co.,  60  N.  Y.  198. 
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OF  THE  INFLUENCE  OF  EUROPEAN  SPECULA- 
TION  IN  THE  FORMATION  OF  THE  FEDERAL 
CONSTITUTION. 

When  the  long  struggle  of  our  War  of  Independence 
had  been  brought  to  a  successful  close,  the  impotence  and 
imbecility  of  the  Confederation  became  apparent.  The  dis- 
integrating forces  were  uppermost,  and  the  States  stood 
to  one  another  in  hostile  attitudes.  At  this  juncture  the 
Federal  Convention  met  to  devise  a  form  of  government  which 
should  be  adequate  to  the  exigencies  of  the  Union.  That 
Convention,  from  whatever  point  of  view  it  be  regarded,  was 
the  most  remarkable  assembly  which  this  country  has  ever 
seen.  The  throng  of  great  actors  who  had  a  part  in  it  were 
equal  to  the  destinies  of  the  nation.  The  system  of  govern- 
ment formed  by  them  has  remained  the  supreme  law  of  the 
land  down  to  the  present  day.  It  has  promoted  the  strength 
of  the  Republic,  and  given  light  and  guidance  to  the  lovers 
of  free  institutions  in  all  the  world. 

What  were  the  elements  out  of  which  the  Constitution 
was  composed?  What  philosophical  and  historical  in- 
fluences bore  upon  its  framers  ?  In  what  school  of  thought 
were  their  political  opinions  formed  ?  How  many  of  their 
provisions  are  original  discoveries  in  political  science  ? 

These  are  interesting  questions.  They  involve  the  whole 
subject  of  what  has  been  called  the  **  cross-fertilization  of 
national  ideas."  To  answer  them  fully  would  be  to  write 
the  history  of  political  philosophy.  We  purpose  to  gather 
up,  as  best  we  may,  a  few  illustrations  showing  the  imme- 
diate influence  of  some  of  the  political  speculation  of  Europe 
in  the  formation  of  the  Constitution.  It  has,  indeed,  been 
very  much  the  fashion  to  regard  the  Constitution  as  an  orig- 
inal creation  of  American  genius.     Not  only  has  this  been 
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the  case  in  America,  where  hundreds  of  writers  and  speak* 
ers  have  referred  to  it  as  if  it  were  the  result  of  a  direct 
inspiration  from  heaven,  but  some  of  the  ablest  foreign 
critics  seem  to  consider  it  as  an  altogether  new  rule  of 
political  society. 

Mr.  Gladstone  recently  pronounced  it  the  most  wonderful 
work  ever  struck  off  at  a  given  time  by  the  brain  and  pur- 
pose of  man. 

John  Stuart  Mill  said,  in  his  essay  on  De  Tocqueville's 
"  Democracy  in  America,"  that  "  the  whole  edifice  was  con- 
structed, within  the  memory  of  man,  upon  abstract  prin- 
ciples." 

If  we  are  to  understand  these  expressions  as  meaning 
that  the  Constitution  sprang  into  being,  like  Athene  from 
the  brain  of  Zeus,  or  that  it  was  the  work  of  doctrinaires 
endeavoring  to  found  an  ideal  republic,  it  would  be  easy  to 
show  their  falsity.  The  Constitution  "  has  its  roots  deep  in 
the  soil  of  the  past.*'  No  one  generation,  whatever  its 
experience,  could  have  invented  such  a  system.  It  is  a 
development,  under  a  new  environment,  of  old  forms  of 
government.  Everything  in  it  that  was  new  was  a  "con- 
servative innovation." 

The  student  of  our  Revolution  is  constantly  impressed 
with  its  legal  character.  The  most  prominent  parts  were 
played  by  the  jurists.  The  revolted  colonists  did  not  talk 
of  their  rights  as  men,  but  of  their  rights  as  British  subjects. 
Their  complaint  was  of  acts  of  usurpation,  of  the  violation 
of  their  chartered  liberties,  of  the  royal  encroachment  upon 
legally  established  privileges.  In  this  respect  they  resem- 
bled the  Whig  leaders  of  the  seventeenth  century.  It  has 
been  said  that  the  liberty  which  the  Anglo-Saxon  race  now 
everywhere  enjoys  is  derived  from  the  British  Constitution 
as  settled  by  the  Revolution  of  1688.  All  subsequent  revo- 
lutions in  Europe  are  not  more  plainly  the  offspring  of  the 
French  Revolution  than  was  ours  of  the  Revolution  of  1688. 
It  was  founded,  like  that,  upon  a  breach  of  the  fundamental 
law  by  the  rulers.  The  language  of  the  State  Conventions 
at  the  time  of  the  separation  from  England  shows  that  the 
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people  universally  regarded  the  liberties  for  which  they  were 
contending  as  an  inheritance  from  their  forefathers/  When 
their  independence  was  achieved,  the  object  of  the  people 
was  still  to  preserve  under  the  new  conditions  these  ancient 
liberties.  "  Upon  that  body  and  stock  of  inheritance,"  to 
adopt  the  language  of  Burke  in  reference  to  the  Whig 
leaders  of  1688,  "they  took  care  not  to  inoculate  any  scion 
alien  to  the  nature  of  the  original  plant."  Although  the 
framers  of  our  Constitution  were  without  any  grasp  of  the 
modern  conception  of  the  historical  continuity  of  the  race, 
they  revered  the  ancient  constitutional  traditions  of  England. 
And  thus  it  comes  to  pass  that  Magna  Charta,  the  Acts  of 
the  Long  Parliament,  the  Declaration  of  Right,  the  Decla- 
ration of  Independence,  and  the  Constitution  of  1787  con- 
stitute the  record  of  an  evolution. 

But  the  Constitution  is  not  a  mere  copy  of  the  institutions 
of  the  mother  country;  there  is  much  in  it  alien  to  the 
spirit  of  British  public  law,  and  the  problem  therefore 
remains:  how  far  was  the  Federal  Convention  influenced 
by  the  current  political  theories,  and  to  what  extent  was  its 
work  based  upon  abstract  principles  ? 

The  political  speculation  which  had  the  most  real  influ- 
ence upon  the  members  of  the  Convention  seems  to  us  to 
have  come,  for  the  most  part,  from  three  sources,  —  from 
Locke,  from  Montesquieu,  and  from  the  writers  on  the  Eng- 
lish Constitution  called  "  Constitutionalists." 

The  writer  whose  ideas  and  phrases  are  most  deeply 
impressed  upon  American  political  history  is,  beyond  all 
doubt,  John  Locke.  It  is  not  difficult  to  explain  the  cause 
of  his  great  influence.  His  "  Treatise  on  Grovernment,"  pub- 
lished in  1690,  was  a  justification  of  the  Revolution  of  1688. 

'  An  illustration  of  the  prevailing  opinion  may  be  found  in  the  resolution 
passed  on  January  18,  1776,  by  the  Maryland  Convention,  in  which  it  is  said 
that  the  *<  people  of  this  province,  descended  from  Britons,  entitled  to  the  privi- 
leges of  Englishmen,  and  inheriting  the  spirit  of  their  ancestors,  have  seen 
with  the  most  extreme  anxiety  the  attempts  of  Parliament  to  deprive  them  of 
those  privileges  by  raising  a  revenue  upon  them  and  assuming  a  power  to  alter 
the  charters,  constitutions,  and  internal  polity  of  the  colonies  without  their 
consent." 
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The  principles  of  that  Revolution,  as  expounded  by  him, 
became  the  orthodox  Whig  doctrine.  **  His  treatise,"  says 
Mr.  Leslie  Stephen,  in  his  able  "  History  of  English  Thought 
in  the  Eighteenth  Century,"  "  became  the  political  bible  of 
the  following  century."  Hallam  says  that  it  opened  a  new 
era  of  political  opinion  in  Europe,  and  that  the  theory  there 
propounded  has  been  fertile  of  great  revolutions  and  per- 
haps pregnant  with  more. 

From  the  beginning  of  their  dispute  with  England,  the 
colonists  found  themselves  fully  sustained  by  the  great 
Whig  philosopher.  What  could  be  more  acceptable  than 
the  doctrine  that  a  people  are  absolved  from  obedience 
when  illegal  attempts  are  made  upon  their  liberties,  and 
that  it  is  then  their  duty  to  make  an  appeal  to  heaven? 
When  the  colonies  in  1776  formed  their  Bills  of  Rights, 
the  great  authority  as  to  those  rights  was  Locke.  The 
Bills  of  Rights  of  Massachusetts,  Pennsylvania,  Maryland, 
and  other  States  set  forth,  almost  in  the  exact  language 
of  Locke,  that  "all  government  of  right  originates  from 
the  people,  is  founded  in  compact  only,  and  instituted  solely 
for  the  good  of  the  whole." 

The  Declaration  of  Independence,  which  has  long  ago 
been  apotheosized,  did  not  escape  contemporary  criticism. 
Adams  said  that  it  was  a  commonplace  compilation.  Rich- 
ard Henry  Lee  charged  that  it  was  copied  from  Locke's 
treatise  on  Government.'  To  this  charge  it  is  certainly 
open.  All  those  truths  which  the  Declaration  holds  to  be 
self-evident  are  set  forth  with  just  as  much  clearness  and 
force  in  Locke's  treatise. 

The  doctrine  of  the  equality  of  all  men,  which  is  so  strik- 
ing in  the  Declaration,  was  accepted  without  controversy. 
This  acquiescence  was  partly  due  to  the  condition  of  the 
country  as  a  settlement  in  a  wilderness.  Before  the  Revo- 
lution, a  common  characteristic  of  all  the  colonies  was  the 
essential  equality  of  the  people.  It  is  sometimes  said,  how- 
ever, that  we  derived  the  doctrine  of  the  equality  of  man- 


'  Cartis*s  History  of  the  Constitution,  vol.  i,  p.  86. 

VOL.  VI.  NO.  3.  23 
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kind  from  a  French  source.  Sir  Henry  Maine  observes,  in 
his  "Ancient  Law/'  that  the  opinions  then  fashionable  in 
France  led  JeflFerson  to  join  what  he  denominates  the  spe- 
cially French  assumption,  that  all  men  are  bom  equal,  with 
the  assumption,  more  familiar  to  Englishmen,  that  all  men 
are  born  free.  Mr.  Morley,  in  the  Fortnightly  Review  for 
October,  1879,  declares  that  "  nobody  who  has  examined  so 
much  as  the  surface  of  the  question  would  dream  of  deny- 
ing that  the  French  theories  of  society  played  an  important 
part  in  the  preparation  of  American  independence." 

It  is  true  that  JeflFerson  afterwards  "  drank  a  deep  draught 
from  the  intoxicating  cup  of  the  French  Revolution,"  but 
we  do  not  think  that  in  1776  he  had  felt  the  French  political 
influence.  He  was,  we  know,  a  student  of  Locke,  and  Locke 
asserted  the  natural  equality  of  man  as  strongly  as  his  natu- 
ral liberty.  In  Jefferson's  original  draft  of  the  Declaration, 
now  in  the  State  Department,  we  see  that  he  first  wrote  "  all 
men  are  created  equal  and  independent,"  and  afterwards 
erased  the  words  "and  independent."  In  the  second  chapter 
of  the  "Treatise  on  Government,"  Locke  says:  "To  under- 
stand political  power  aright,  we  must  understand  what  state 
men  are  naturally  in,  and  that  is  a  state  of  perfect  free- 
dom. *  *  *  A  state  also  of  equality.  *  *  *  In  the 
state  of  nature,  men  are  all  equal  and  independent^  —  the 
very  phrase  first  employed  by  JeflFerson. 

The  Declaration  of  Independence  is  singularly  suggestive 
of  the  Virginia  Bill  of  Rights  which  was  adopted  on  June  12, 
1776.  They  are  both  streams  from  the  same  prolific  foun- 
tain. The  first  article  of  the  Virginia  Bill  declares,  "  that  all 
men  are  by  nature  equally  free  and  independent,  and  have 
certain  inherent  rights  the  which,  when  they  enter  into  a  state 
of  society,  they  cannot,  by  any  compact,  deprive  or  divest 
their  posterity,  —  namely,  the  enjoyment  of  life  and  liberty 
with  the  means  of  acquiring  and  possessing  property  and 
pursuing  and  obtaining  happiness  and  safety."  The  Vir- 
ginia Bill  was  the  work  of  George  Mason,  a  man  deeply 
versed  in  English  parliamentary  history,  but  who  was  not 
indebted  for  any  of  his  opinions  to  French  literary  men. 
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This  question  has  been  examined  at  what  is  perhaps  an 
undue  length,  because  Sir  Henry  Maine,  in  a  widely  read 
work,  seems  to  us  to  have  fallen  into  an  error,  into  which 
Mr.  Morley  has  followed  him  yet  deeper.  The  doctrine  of 
the  equality  of  men  played,  indeed,  no  important  part,  either 
at  the  time  of  the  Declaration  of  Independence  or  in  1787. 
When  the  Constitution  was  adopted,  there  was  in  this  coun- 
try no  equality  of  political  rights.  In  none  of  the  States 
did  universal  suffrage  prevail.  The  electoral  franchise  was 
not  regarded  as  a  birthright,  although  all  the  conditions  were 
present  which  were  speedily  to  make  it  such. 

The  political  tracts  of  Lord  Somers,  some  of  which  were 
reprinted  and  extensively  read  in  America  at  the  Revolu- 
tionary epoch,  worked  along  with  the  theories  of  Locke. 
Somers  was  the  statesman,  as  Locke  was  the  philosopher,  of 
the  Revolution  of  1688.  The  Declaration  of  Right  was 
written  by  that  great  constitutional  lawyer.  His  writings 
expressed  concretely  what  Locke  formulated  abstractly. 

To  the  quotations  already  made  from  the  Bills  of  Rights 
of  some  of  the  States  many  others  might  be  added  showing 
how  thoroughly  the  political  thinking  of  the  colonial  leaders 
was  determined  by  the  speculations  of  Locke.  An  instance 
is  found  in  the  fourth  article  of  the  Bill  of  Rights  adopted 
by  the  Pennsylvania  Convention  in  1776,  which  sets  forth 
"that  all  power  being  originally  inherent  in,  and  conse- 
quently derived  from,  the  people,  therefore  all  officers  of 
government,  whether  legislative  or  executive,  are  their 
trustees  and  servants,  and  at  all  times  accountable  to 
them."  Locke  says:  "The  people  alone  can  appoint  a 
form  of  commonwealth."  *  "  The  legislative  is  a  fiduciary 
power  to  act  for  certain  ends,  and  there  remains  in  the 
people  a  supreme  power  to  remove  or  alter  the  legislature." " 

This  doctrine  of  the  sovereignty  of  the  people  is  the  cen- 
tral conception  of  the  "  Treatise  on  Government."  The  Con- 
stitution was  formed  by  men  who  regarded  it  as  a  political 
axiom.     "  When  we  would  speak,"  says  De  Tocqueville,  "  of 

'  Treatise,  sect.  141.  ^  Id,,  sect.  149. 
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the  fundamental  laws  of  the  United  States,  it  is  always  with 
the  dogma  of  the  sovereignty  of  the  people  that  we  must 
begin.  The  people  reign  in  the  American  political  world 
like  God  upon  the  universe.  They  are  the  cause  and  end  of 
all  things.  Everything  arises  from  them,  and  everything  is 
there  absorbed."  In  none  of  the  countries  of  Europe  was 
the  supreme  power,  at  that  time,  legally  in  the  people.  In 
England,  with  whose  traditions  of  freedom  the  colonists  were 
so  familiar,  the  supreme  power  was  in  Parliament.  The  sov- 
ereignty of  the  people  was  a  matter  of  theory.  This  theory 
the  Constitution  made  the  fundamental  law  of  the  Republic. 
The  power  of  the  judiciary  to  declare  an  act  of  Congress 
void  is  one  of  the  most  striking  features  of  our  form  of 
government.  It  follows  logically  from  the  doctrine  of  the 
sovereignty  of  the  people  as  contradistinguished  from  the 
sovereignty  of  Parliament. 

In  Europe  the  idea  of  popular  sovereignty,  which  ever 
since  the  French  Revolution  has  been  the  prime  factor  in 
political  movements,  is  inseparably  associated  with  the  name 
of  Rousseau.  It  has  been  supposed  that  from  him  we 
learned  this  great  truth.  The  latest  biographer  of  Rous- 
seau asserts  that  it  was  from  his  writings  that  the  Americans 
took  the  ideas  and  phrases  of-  their  great  charter.  This  is 
so  far  from  being  the  case  that  we  do  not  think  a  single 
instance  can  be  found  in  which  the  ideas  of  Rousseau  had 
any  influence  upon  the  course  of  affairs  here. 

Consider  for  a  moment  this  dogma  of  the  sovereignty  of 
the  demos,  which  has  been  the  most  fruitful  teaching  of  the 
''Contrat  Social" 

James  Wilson  was  one  of  the  ablest  and  most  learned 
members  of  the  Federal  Convention.  The  Marquis  de  Chas- 
tellux,  in  his  book  of  travels  in  North  America  in  1780, 
speaks  with  admiration  of  Wilson's  library  as  containing 
"  all  our  best  authors  on  law  and  jurisprudence.  The  works 
of  President  Montesquieu  and  of  the  Chancellor  d'Agucs- 
seau  hold  the  first  rank  among  them,  and  he  makes  them  his 
daily  study."  Wilson  was  as  likely  as  any  member  of  the 
Convention  to  have  been  familiar  with  Rousseau.     Yet  in 
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the  Pennsylvania  Convention  which  ratified  the  Constitu- 
tion, Wilson,  after  an  eulogy  upon  the  exercise  of  the 
supreme  power  by  the  people,  said  that  the  practical  rec- 
ognition of  the  fact  that  absolute  authority  remains  with 
the  people  was  reserved  for  the  honor  of  this  country.  "  I 
recollect,"  he  said,  ''  no  constitution  founded  on  this  prin- 
ciple ;  but  we  have  witnessed  the  improvement,  and  enjoy 
the  happiness  of  seeing  it  carried  into  practice.  The  great 
and  penetrating  mind  of  Locke  seems  to  be  the  only  one 
that  pointed  towards  even  the  theory  of  this  great  truth."  * 

There  is  another  theory  linked  with  the  name  of  Locke 
which,  when  borrowed  from  him  by  Rousseau  and  expressed 
with  passionate  ardor,  exercised  a  vast  influence  upon  the 
course  of  the  Revolution  of  1791.  This  is  the  theory  of 
the  social  compact.  Locke  asserted  that  all  men  "  are  natu- 
rally in  a  state  of  nature,  and  remain  so  till  by  their  own 
consent  they  make  themselves  members  of  some  political 
community."  "  The  only  way,"  he  said,  "  by  which  any  one 
divests  himself  of  his  natural  liberty  and  puts  on  the  bonds 
of  civil  society  is  by  agreeing  with  other  men  to  join  and 
unite  into  a  community."  And  again :  **  Power  has  its  origin 
only  from  compact  and  agreement  and  the  mutual  consent 
of  those  who  make  up  the  community." 

The  origin  of  the  idea  of  a  state  of  nature  wherein  all 
men  are  equal  has  been  traced  to  the  Roman  lawyers. 
Locke  received  it  from  Hobbes  and  Grotius.  But  it  was  so 
stamped  with  the  authority  of  the  Whig  philosopher  that 
it  colored  all  the  political  thinking  of  the  last  century  in 
America.  The  conception  of  man  as  the  signatary  of  a 
social  compact  is  an  absurd  one,  and  has  long  since  fallen 
into  disrepute  with  the  best  thinkers.  Hume's  refutation 
of  the  theory  is  complete,  but  it  is  not  without  advocates  at 
the  present  day.'  Sir  Henry  Maine  is  astonished  at  the 
extraordinary  vitality  of  this  speculative  error.  The  circum- 
stance that  the  Bills  of  Rights  of  so  many  of  these  States 

'  Eliot's  Debates,  toI.  a,  p.  456. 

'  Cf.  L'id^  Moderne  du  Droit,  par  A.  FouilUe.     Paris.     1878. 
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continue  to  assert  in  terms  that  all  government  is  founded 
in  compact,  may  serve  to  show  us  that  the  value  of  a  sono- 
rous maxim  in  politics  is  not  proportioned  to  its  credit  with 
philosophers. 

In  1787,  the  States  were  thought  to  be  in  a  state  of  nature 
towards  one  another.  Each  State  regarded  itself  as  free, 
sovereign,  and  independent.  The  Articles  of  Confederation 
were  universally  held  to  be  a  mere  league  of  friendship. 
To  adopt  a  national  government  was  to  quit  the  state  of 
nature  and  put  on  the  bonds  of  civil  society.  In  the  lan- 
guage of  "The  Federalist,"  they  "ceded  some  of  their  natural 
rights  in  order  to  vest  the  government  with  requisite  powers." 
They  conceived  that  in  this  way  all  governments  had  been 
formed.  Madison  said  in  the  Convention  that  the  Federal 
Union  might  be  considered  as  analogous  to  the  fundamental 
compact  by  which  individuals  compose  one  society.'  Mr. 
Leslie  Stephen  points  out  that  when  our  Constitution  was 
formed  it  seemed  to  the  philosophers  of  Europe  that  the 
social  compact  theory  was  translating  itself  into  history. 

The  conception  of  a  social  compact  as  the  origin  of  our 
government  has  been  of  no  small  importance  in  the  political 
history  of  the  United  States.  It  produced,  in  the  first  instance, 
a  trust  in  the  virtue  of  written  constitutions  and  a  reliance 
upon  paper  regulations  which  was  characteristic  of  the  age 
both  in  this  country  and  in  Europe.  The  influence  of  the 
theory  is  also  very  palpable  in  the  discussions  which  led  up 
to  the  war  between  the  States.  The  advocates  of  "State 
Rights  "  found  a  favorite  argument  in  the  use  of  the  word 
"compact."  In  the  debate  in  the  Senate  in  1833,  between 
Calhoun  and  Webster,  on  the  Nullification  Resolutions,  the 
main  question  was  whether  or  not  the  Constitution  was  a 
compact.  The  first  of  these  resolutions  asserted  "  that  the 
political  system  under  which  we  live  and  under  which  Con- 
gress is  now  assembled  is  a  compact  to  which  the  people 
of  the  several  States,  as  separate  and  sovereign  communi- 
ties, are  parties." 

'  Eliot's  Debates,  vol.  5,  p.  206. 
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Webster  ridiculed  the  phrase  "  constitutional  compact ;  ** 
declared  that  if  the  Constitution  were  a  compact,  it  were 
nothing  more  than  a  league  or  treaty  between  sovereign 
communities;  and  contended  that,  at  the  utmost,  it  was 
simply  founded  on  agreement,  and  that  a  constitution  could 
not  be  a  compact. 

The  great  protagonist  of  State  Sovereignty  replied  that 
the  fundamental  laws  which  his  opponent  stated  not  only 
were  not  a  compact,  but  were  inconsistent  with  the  very  idea 
of  a  compact,  were  held  by  the  most  approved  writers  on 
government  to  be  compacts  as  distinguished  from  the  ordi- 
nary laws  of  the  country ;  and  he  cited  passages  from  Burla- 
maqui,  in  which  Locke's  doctrines  are  expounded.  Calhoun 
then  proceeded  to  read  the  resolutions  of  the  Massachusetts 
and  New  Hampshire  Conventions  ratifying  the  Constitution, 
in  which  it  is  called  a  "solemn  compact,''  and  other  state 
papers  of  that  day  in  which  similar  language  was  used. 

It  is  quite  aside  from  our  purpose  to  consider  the  sound- 
ness of  the  arguments  used  in  this  famous  debate.  One 
can  have  no  difficulty,  however,  in  perceiving  that  the  word 
"  compact "  had  a  somewhat  different  meaning  in  the  mouth 
of  the  men  of  1787  from  that  in  which  it  was  used  in  the 
Senate  in  1833.  The  Convention  that  framed  and  those 
that  ratified  the  Constitution  were  under  the  influence  of 
Locke's  theory.  They  regarded  every  government  as  a 
compact.  They  were  as  ready  to  call  the  Constitution  of 
England  a  compact  as  so  to  denominate  the  system  just 
formed.  It  is  true  that  they  applied  the  same  term  to  a 
league  or  confederacy,  and  it  is  therefore  difficult  to  deter- 
mine the  exact  sense  in  which  the  word  was  understood  by 
them  when  used  in  reference  to  the  Federal  government. 

It  is  easy  to  see  other  indications  of  Locke's  principles  in 
the  Constitution.  Enough  has  been  said,  however,  to  show 
that  all  the  political  leaders  of  that  day  were  steeped  to  the 
Kps  in  the  teachings  of  the  "  Treatise  on  Government." 

The  author  most  frequently  quoted  in  the  Federal  Consti- 
tution, in  "  The  Federalist,"  and  in  the  debates  in  the  State 
Conventions  was  Montesquieu.     His  "  Esprit  des  Lois^  which 
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appeared  about  the  middle  of  the  century,  was  an  epoch- 
making  work.  Paul  Janet,  in  his  "  Histaire  de  la  Science 
Politique**  says  that  it  was  beyond  all  doubt  the  greatest 
book  of  the  eighteenth  century.  Burke  called  the  author 
the  greatest  genius  who  had  enlightened  that  age.  These 
opinions  were  fully  shared  by  the  statesmen  of  the  Revolu- 
tion. Montesquieu  is  referred  to  by  them  as  the  oracle 
to  be  always  consulted  and  cited.  Like  Voltaire,  they 
regarded  the  "  Esprit  des  Lois  "  as  the  code  de  la  raison  et  de 
la  liberte.  They  found  it  profitable  for  reproof,  for  doc- 
trine, and  for  correction.  Read  the  discussions  in  the 
Federal  Convention  and  you  encounter  the  thoughts  and 
formulas  of  Montesquieu  at  every  step. 

The  most  important  particular  of  our  constitutional  debt 
to  Montesquieu  is  the  distribution  of  the  powers  of  govern- 
ment whiqh  there  prevails.  Aristotle  was  the  first  to  show 
that  in  every  State  there  are  three  kinds  of  powers,  —  the 
legislative,  executive,  and  judicial.  It  is  regarded  as  the 
peculiar  glory  of  Montesquieu  to  have  first  discovered  that 
in  the  separation  and  distribution  of  these  powers  resides 
the  true  guarantee  of  liberty.'  This  was  a  maxim  of  the 
science  of  government  unhesitatingly  accepted  in  the  Con- 
vention of  1787.  The  Constitution  exhibits  the  most  scru- 
pulous regard  for  it.  In  no  other  government  have  these 
three  powers  been  so  clearly  separated  and  been  provided 
with  so  many  means  of  defence  against  encroachments  as  in 
ours.  There  are  not  a  few,  nowadays,  who  think  that  this  is 
an  evil.  There  are  many  who  would  like  to  see  the  execu- 
tive simply  a  committee  of  the  legislature,  and  immediately 
responsible  to  it.  Whether  the  strict  line  of  demarcation 
between  the  three  powers  laid  down  by  the  Constitution  be 
good  or  bad,  is  a  question  not  free  from  difficulty.  Certainly 
there  is  nothing  in  the  nature  of  a  representative  democracy 
that  requires  it.  The  idea  of  the  necessity  of  a  division 
between  these  powers  is  a  modem  one.  The  Roman  law 
gave   imperium  and  jurisdictio  to    the  same   magistrates. 

*  Janet. 


Digitized  by 


Google 


FORMATION    OF   THE   FEDERAL   CONSTITUTION.  36 1 

Bodin  demanded  that  the  executive  and  judicial  departments 
should  be  differently  constituted.  Montesquieu  pushed  the 
theory  to  the  fullest  extent,  and  there  can  be  no  doubt  but 
that  the  form  of  the  Constitution  in  this  respect  is  due  alto- 
gether to  his  influence.' 

The  president  would  seem  to  share  in  the  legislative  func- 
tion by  his  veto  power.  But  this  power  was  vested  in  him 
for  the  very  reasons  assigned  by  Montesquieu.  The  best 
mode  of  making  the  executive  independent  of  the  legisla- 
ture was  a  question  that  greatly  perplexed  the  Convention. 
They  had  at  one  time  determined  that  he  should  be  elected 
by  Congress.  This  was  subsequently  changed,  from  appre- 
hension that  he  would  be  the  tool  of  those  to  whom  he 
owed  his  elevation.  Many  members  wished  to  secure  his 
independence  by  making  him  ineligible  a  second  time.  It 
was  finally  determined  to  attain  this  end  by  clothing  him 
with  a  qualified  power  of  negative.  "  The  executive  power/' 
says  Montesquieu,  "should  take  part  in  legislation  by  the 
faculty  of  obstructing,  without  which  it  would  soon  be 
deprived  of  its  privileges."  The  object  of  the  veto  in  the 
Constitution  is  to  give  the  president  a  weapon  of  defence 
against  encroachments  of  the  legislative  power  upon  his 
prerogatives.  The  veto  power  is.  not  legislative.  The  presi- 
dent may  reject,  but  he  cannot  resolve.  Blackstone  explains 
the  theoretically  absolute  veto  power  of  the  English  crown 
in  the  same  way.  But  in  this  respect,  as  in  many  others,  the 
theory  of  the  English  Constitution  was  revealed  to  Black- 
stone  by  Montesquieu. 

The  problem  before  the  Convention  was  to  form  a  con- 
federation of  States  which  should  possess  the  requisite  vigor 
without  being  a  consolidation  of  the  States.  They  knew 
that  the  latter  plan  would  be  rejected  by  their  constituents, 
although  Alexander  Hamilton  and  others  thought  that  there 
could  be  no  other  permanent  solution  of  the  problem.  The 
Convention  sought  for  light  and  guidance  in  the  example  of 
other  confederated  governments.     They  looked  abroad  to 

'  Eiprit  des  Lois,  Uvre  1 1,  cap.  6. 
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see  how  other  countries  had  extricated  themselves  from  simi- 
lar difficulties.  They  examined  the  history  of  all  federa- 
tions. Americans  at  that  time  had  no  need  to  refer  to 
any  experience  but  their  own,  if  they  would  learn  the  pecu- 
liar danger  of  a  confederation.  They  had  too  often  seen  the 
Continental  Congress  in  the  attitude  of  a  helpless  suppliant 
before  States  that  made  a  jest  of  its  requisitions,  to  suppose 
that  any  national  government  which  could  not  raise  a  rev- 
enue of  its  own  would  be  adequate  to  the  exigencies  of  the 
Union.  We  are  therefore  principally  indebted  to  the  dis- 
tresses of  the  Confederation  for  the  greatest  political  in- 
vention of  the  Constitution.  All  previous  confederacies  of 
which  history  contains  any  record  had  acted  on  the  compo- 
nent States,  and  not  on  individuals.  The  Constitution,  by 
its  provision  for  operating  upon  the  individual  citizen,  affords 
a  far  better  guarantee  of  permanence  than  the  hegemony  of 
any  powerful  member  of  the  Confederation  could  do.  The 
Constitution  thus  gave  a  new  maxim  of  unquestionable 
value  to  the  science  of  politics.  The  Swiss  Union  of  1848 
imitated  it  in  this  regard,  and  thus  finally  healed  the  dissen- 
sions between  the  cantons. 

The  *'  Esprit  des  Lois  "  contains  a  critical  account  of  ancient 
and  modern  confederacies*  From  the  familiarity  of  the 
men  of  that  day  with  this  work  comes  all  the  talk  about 
the  Amphictyonic  Council,  the  Achaean  League,  and  the 
Germanic  Union  which  abounds  in  the  discussions  before 
and  after  the  Convention.  The  ideas  and  phrases  of  these 
discourses  are  those  of  Montesquieu.' 

'  M.  Edouard  Laboulaye,  in  an  Atude  sur  F Esprit  des  Loix  which  ap- 
peared in  the  Revue  de  Droit  International  et  de  legislation  comparie  for 
1869,  makes  the  following  observation  on  this  subject,  which  is  full  of  that 
remarkable  insight  which  characterizes  all  that  he  has  written  upon  the  subject 
of  American  political  history:  "Ce  qu'on  a  moins  remarqu*  c'est  rinfluencc 
de  Montesquieu  sur  la  Constitution  F^d^rale  des  Etats-Unis.  Qu'on  lisele 
chaptre  3  du  ix.  livre  on  y  trouvera  le  premier  germe  de  T  Union.  Ccstia 
R6publique  de  Lyc6e  que  Montesquieu  propose  comme  modde  d'unc  belle 
r^publique  f(6d^rative  et  cela  par  la  raison  qu*on  y  observe  la  proportion  des 
suffrages  pour  rigler  la  vote,  les  magistratnres  et  les  impdts.  En  d'autres  termes 
ce  ne  sont  point  de  petits  Etats  diff^rents  de  richesse  et  de  population  qui 
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Perhaps  the  chief  glory  of  Montesquieu  in  the  eyes  of  the 
present  generation  is  that  of  having  been  a  pioneer  in  the 
application  of  the  historical  method  to  political  inquiries. 
The  Convention  was  fortunate  in  having  such  a  master.  He 
taught  them  to  consult  history  rather  than  theory.  He  con- 
firmed them  in  their  disposition  to  follow  national  precedents, 
and  inspired  a  cautious  and  deliberate  spirit.  We  owe  it  in 
part  to  him  that  our  Constitution  was  not  constructed  upon 
abstract  principles,  and  that  it  was  not  made  to  resemble 
one  of  those  which  the  Abbe  Sieyes  a  few  years  later  was 
wont  to  carry  in  his  pocket. 

In  no  respect  more  clearly  than  in  this  do  we  see  that 
French  ideas  had  produced  no  real  impression  upon  the 
leaders  in  America.  The  "Contrat  Social*'  is  a  book  which 
makes  abstract  theory  the  foundation  of  government,  and 
which  seeks  to  break  with  the  past.  In  political  science,  as 
in  jurisprudence,  there  are  two  great  schools,  —  the  histor- 
ical, faithfully  attached  to  the  reality,  and  the  philosophical, 
enamored  of  the  ideal  state.  Montesquieu  and  Rousseau 
are  the  representatives  of  these  two  opposing  schools.  The 
writings  of  Rousseau  furnish  the  key  to  all  the  theories  of 
the  French  Revolution.  Montesquieu  was  without  influence 
upon  the  course  of  that  revolution.  That  was  an  epoch 
when  the  tribunes  of  the  people  sought  to  realize  the  most 
extravagant  theories.  There  is  involved  in  this  question 
that  of  the  difference  of  race.  The  Anglo-Saxons  have 
never  exhibited  any  concern  for  general  ideas  in  politics. 
Their  spirit  has  been  utilitarian  and  empirical.  The  land- 
marks in  their  constitutional  history  have  npthing  to  do  with 

abtiennent  une  representation  6gale  comme  cela  avait  Hen  en  HoUande:  I'au- 
torit^  du  peuple  domine  la  souverainet^  factice  des  cit^s:  I'Union  Temporte 
sar  les  Etats. 

'*C^tait  1^  le  probl^me  mSme  que  les  Am^ricains  avaient  a  resondre  en  1787. 
Consaltirent-ils  Montesquieu  ?  Oui,  sans  doute :  on  a  conserve  des  notes  de 
Washington  sur  les  diff&rentes  constitutiones  fi&d^ratives :  on  a  ^t^  surpris  de 
Toir  que  Ini,  si  peu  6rudit  de  nature,  avait  remarque  la  constitution  de  Lyc^e. 
II  est  trop  Evident  qu'il  avait  pris  toute  sa  science  dans  Montesquieu."  — 
Revue  de  Droit  International  et  de  Legislation  comparie^  tome  /,  /.  17 1. 


Digitized  by 


Google 


364  FORMATION    OF   THE    FEDERAL   CONSTITUTION. 

the  "  rights  of  man."  But  all  this  is  intensely  alien  to  the 
spirit  of  Rousseau  and  of  the  French  Revolution. 

We  have  already  referred  to  Montesquieu  as  the  inspirer 
of  the  political  theories  of  Blackstone.  He  was  indeed  the 
father  of  the  constitutionalists.  So  far  as  all  subsequent  writ- 
ers of  the  eighteenth  century  are  concerned,  Montesquieu  was 
the  discoverer  of  the  English  Constitution.  The  principal 
author  of  this  school  was  De  Lolme,  whose  treatise  appeared 
shortly  before  the  revolt  of  the  colonies  and  was  for  a  long 
time  an  authoritative  text-book.  These  writers  were  deeply 
impressed  with  the  complex  machinery  of  the  British  gov- 
ernment, and  sought  to  form  a  symmetrical  theory  of  its 
checks  and  balances.  According  to  Blackstone,  who  was 
one  of  these  ''fossilized  constitutionalists,"  the  two  houses 
of  Parliament  were  naturally  drawing  in  two  different  direc- 
tions, and  the  crown  in  still  another,  different  from  them 
both,  and  thus  they  mutually  kept  each  other  from  exceed- 
ing their  proper  limits.' 

Yet,  at  the  very  time  that  Blackstone  was  thus  expounding 
the  Constitution,  the  king  was  a  nullity  and  the  House  of 
Lords  totally  unable  to  resist  any  measure  upon  which 
the  Commons  were  resolved.  The  Federal  Convention,  like 
Montesquieu  and  Blackstone,  could  only  see  the  form  of  the 
English  Constitution,  and  that  seemed  to  them  to  be  the  perfec- 
tion of  human  wisdom.  Hamilton,  Pinckney,  Dickinson,  and 
other  n»embers  were  constantly  pronouncing  eulogiums  upon 
it.  The  features  that  particularly  attracted  their  admiration 
were  the  provisions  for  preserving  the  balance  of  power. 
John  Adams,  in  a  work  published  just  before  the  Convention 
met,  declared  that  **  the  English  Constitution  is,  in  theory, 
both  for  the  adjustment  of  the  balance  and  the  prevention 
of  its  vibrations,  the  most  stupendous  fabric  of  human  inven- 
tion.*' It  was  principally  in  obedience  to  this  model  that 
the  Convention  constituted  a  single  executive,  with  the  veto 
power  for  his  protection,  and  an  upper  and  a  lower  house. 
"All  the  world,"  says  Mr.  Goldwin  Smith,  "  went  astray  after 

*  Cf.  Commentaries,  vol.  i,  p.  155. 
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constitutional  kings  and  revising  senates,  imagining  that  this 
was  the  road  to  British  liberty." 

A  belief  in  the  virtues  of  a  mixed  government  was  an 
essential  part  of  the  Whig  creed.  It  was,  indeed,  associated 
with  some  of  the  noblest  traditions  of  English  freedom.. 
Algernon  Sidney,  in  his  "  Discourse  of  Government,"  which 
was  universally  read  in  America  at  the  time  of  the  outbreak, 
asserted  that  **  there  never  was  a  good  government  in  the 
world  which  did  not  consist  of  the  three  simple  species  of 
monarchy,  aristocracy,  and  democracy."  From  Harrington's 
"Oceana,"  and  Priestley's  works,  Americans  imbibed  the 
theory  that  two  branches  of  the  legislature  are  necessary, 
and  saw  the  advantages  of  preserving  the  balance  of  power 
by  making  the  executive  and  legislative  to  offset  one  another. 
They  saw  in  these  checks  the  sure  road  of  political  salvation. 

It  was  partly  in  consequence  of  these  opinions,  which 
were  then  fashionable,  that  the  government  of  our  Constitu- 
tion is  complex  and  artificial.  The  intricacies  of  the  British 
Constitution  are  the  result  of  a  slow  historical  development. 
With  us  they  were  deliberately  reproduced.  But  the  com- 
plex combination  is  harmonious,  and  the  result,  to  employ 
the  metaphor  of  Burke,  is  a  vestment  which  fits  the  different 
joints  and  members  it  was  designed  to  protect.  Never  was 
there  a  finer  illustration  of  the  noble  aphorism  that  art  is 
man's  nature.  The  seemingly  artificial  statecraft  displayed 
in  the  formation  of  the  Union  was  successful,  when  simpler 
and  more  direct  methods  would  have  failed  to  erect  a  strong 
national  government  and  at  the  same  time  to  preserve  the 
States  as  important  factors.  Every  good  government  is 
complex  and  intricate.  The  nature  of  man  is  intricate,  and 
the  objects  of  society  complex. 

Our  government  is  in  some  respects  purely  federal,  and 
in  others  national.  The  Constitution  does  not  define  with 
any  degree  of  exactness  the  respective  rights  of  the  States 
and  of  the  United  States.  The  Convention  did  not  really 
solve  the  problems  of  State  sovereigrnty,  of  slavery,  and 
others  which  were  before  it.  All  difficult  questions  were 
compromised.     A  solution  after  some   fixed    theory  would 
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have  caused  the  rejection  of  the  plan  by  the  States.  The 
Convention  adopted  compromises,  which  were  temporarily 
useful,  and  thus  set  an  example  which  was  followed  by 
succeeding  generations  in  the  national  councils. 

The  first  ten  amendments  were  adopted  immediately  after 
the  Constitution.  Several  States  had  ratified  it  upon  the 
faith  of  the  pledge  given  by  the  Federalists  that  such 
amendments  would  be  made.  They  are  in  the  nature  of  a 
Bill  of  Rights,  the  unwise  omission  of  which  from  the  Con- 
stitution was  made  the  subject  of  loud  complaint.  These 
amendments  recite  the  immemorial  privileges  of  British  sub- 
jects, and  employ  in  some  instances  the  very  words  of 
Magna  Charta  and  the  Declaration  of  Right. 

The  Constitution  formed  under  these  influences  has  no 
Procrustean  rigidity.  It  has  grown  with  our  growth.  "  De- 
velopment is  the  very  life  of  institutions."  It  is  certainly 
different  now  from  what  it  was  at  the  beginning  of  the  cen- 
tury. Necessarily  vague  in  many  of  its  terms,  there  has 
been  a  constant  need  of  interpretation  and  application. 
The  decisions  of  the  Supreme  Court  and  the  practice  of  the 
government  are  integral  parts  of  the  supreme  law  of  the 
land.  But  the  great  march  of  development  has,  for  the 
most  part,  been  in  the  spirit  of  the  authors  of  this  immortal 
law. 

W.  T.  Brantly. 

Baltimore,  Md. 


Digitized  by 


Google 


INSURANCE   AGENTS.  367 


CONCERNING  INSURANCE  AGENTS. 

NO.  II. 

In  a  former  article,  decisions  of  the  courts  were  cited  illus- 
trating the  impropriety  of  attempts  on  the  part  of  insurance 
agents  to  impute  to  applicants  statements  not  intentionally 
made  by  them,  by  inserting  such  statements  in  the  written 
application  for  insurance.  These  acts  of  the  agents  have 
been  brought  under  the  consideration  of  the  courts  by  the 
efTorts  of  insurers  to  hold  the  insured  party  bound  by  the 
written  contract  in  such  cases ;  efforts  which  the  decisions 
show  to  have  been  in  general  unavailing,  no  less  than  sub- 
versive of  sound  rules  of  jurisprudence.  The  view  urged 
by  the  insurers  in  such  cases  was  most  commonly  based  on 
two  technical  rules  of  law,  viz. :  one,  that  which  maintains 
the  integrity  of  written  contracts ;  and  the  other,  that  which 
binds  a  party  by  the  acts  of  his  agent.  But  the  attempt,  so 
often  made,  to  put  the  insurer's  own  agent  into  the  position 
of  an  agent  for  the  other  contracting  party  has  been  seen 
to  be  opposed  to  and  nullified  by  the  paramount  rule  that 
no  one  can,  in  and  about  the  same  transaction,  represent 
two  antagonistic  parties  as  the  agent  of  both.  The  applica- 
tion of  the  doctrine  to  such  cases  is  observed  by  considering 
the  question,  to  whose  benefit  did  the  act  of  the  agent  in 
inserting  the  unauthorized  statement  enure?  or,  which  party 
was  it  calculated  to  benefit?  As  it  is  the  insurer,  in  the 
class  of  cases  referred  to,  who  seeks  to  stand  upon  the 
writing  so  prepared,  the  courts  feel,  even  if  they  do  not  see, 
that  the  unauthorized  statement  is  likely  to  operate  for  the 
benefit  of  the  insurer,  whether  so  intended  or  not.  A  pre- 
sumption undoubtedly  arises  that,  irrespective  of  intent,  the 
insertion  of  the  unauthorized  statement  is  the  act  of  the 
party  who  seeks  to  rely  upon  the  contract  so  framed  and  to 
hold  his  adversary  bound  by  it.     These  considerations  are 
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implied  in  the  judgments  pronounced  by  the  courts  in  such 
cases,  even  though  never  expressed.  Thus  the  insured  party 
is  relieved  from  the  consequences  of  imputing  to  him  an  act 
done  by  one  professing  to  act  as  his  agent,  when  such  impu- 
tation would  operate  to  defraud  or  oppress  him,  and  when 
it  appears  violative  of  well-settled  law  to  recognize  as  his 
agent  one  who  was  really  the  agent  of  his  adversary.  The 
sanctity  of  a  written  contract  is  not  allowed  to  interfere  with 
the  application  of  a  principle  so  salutary  and  beneficent. 
Thus  there  may  be  deduced  from  the  cases  cited  in  the 
former  article  this  doctrine:  that  no  confederacy  or  collu- 
sion between  an  insurance  corporation  and  its  agent,  though 
it  be  but  a  presumptive  or  possible  and  not  an  express 
collusion,  will  be  allowed  to  operate  to  the  injury  or  preju- 
dice of  the  insured. 

The  converse  of  this  proposition  has  also  been  established 
by  adjudications,  viz.:  that  no  confederacy  or  collusion  be- 
tween the  insurance  agent  and  the  insured  will  be  allowed 
to  operate  to  the  injury  of  the  insurer.  It  is  scarcely  neces- 
sary to  argue  upon  principle  a  proposition  so  fundamental. 
It  is  but  the  correlative  of  the  rule  governing  the  class  of 
cases  cited  in  the  former  article.  The  application  by  the 
courts  of  a  like  principle  of  law  to  the  varying  facts  of 
different  cases,  employing  it  to  correct  the  errors  of  either 
A.  or  B.  according  as  either  may  have  acted  in  violation 
of  the  principle,  illustrates  the  impartiality  of  the  law.  But 
inasmuch  as  insurance  agents  have,  in  frequent  recorded 
cases,  evinced  either  ignorance  or  disregard  of  the  applica- 
bility of  the  doctrine  in  question,  it  may  be  useful  to  advert 
to  the  decisions,  to  illustrate  the  necessity  as  well  as  the 
propriety  of  an  observance  by  all  such  agents  of  their  duties 
to  their  employers,  no  less  than  of  the  duties  which  they 
owe  to  those  with  whom  they  deal. 

This  inquiry  will  not  involve  that  very  large  class  of  cases 
where  the  insurer  complains  of  a  fraudulent  representation 
or  a  breach  of  warranty  by  the  insured,  and  points  out  some 
suppression,  concealment,  or  misrepresentation  in  the  written 
application,  on  which  the  charge  of  fraud  is  based.     It  will 
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be  confined  to  those  cases  in  which  the  insurance  agent  has 
been  found  to  have  in  some  way  disregarded  the  interests 
of  his  principal,  and  to  have  directly  used  his  position  for 
the  unfair  benefit  of  the  insured. 

In  Smith  v.  Insurance  Company,'  a  stock  of  goods  had 
been  insured,  situated  in  a  framed  building  not  supplied  with 
a  chimney.  A  condition  in  the  policy  excluded  losses  aris- 
ing from  the  use  of  a  fire  in  the  absence  of  a  chimney ;  and 
the  fire  which  destroyed  the  goods  had  apparently  originated 
in  or  about  the  stove  or  pipe,  the  latter  passing  through  both 
a  floor  and  a  side-wall  of  the  building.  The  attention  of  the 
insured  and  the  insurance  agent  was  directed  to  the  situation 
of  the  stove-pipe  and  the  absence  of  a  chimney ;  it  was 
agreed  between  the  two  that  "  before  a  fire  was  kept  in  the 
building,  a  chimney  should  be  erected  and  the  stove-pipe 
secured,  as  represented  in  the  application ; ''  and  the  applica- 
tion of  the  insured  was  then  made  to  state  that  the  building 
contained  "one  chimney,  one  ^tove;  stoves  well  secured; 
pipe  pass  through  crock,  well  secured."  This  application 
was  forwarded  to  the  insurer,  and  was  made  the  basis  of  the 
policy.  The  Supreme  Court  in  its  opinion  said :  "  The 
familiar  principle  of  law  and  morals  which  requires  of  an 
agent  that  he  be  found  faithful  to  his  trust  is  all-sufficient  to 
justify  the  ruling  of  the  court  below.  What  right,  it  may 
be  asked,  had  the  plaintiff  to  collude  with  him  and  obtain 
from  the  company  an  insurance  upon  false  representations  ? 
The  principal  is  bound  by  acts  of  his  agent  whilst  he  acts 
within  the  scope  of  the  deputed  authority ;  but  if,  departing 
from  that  sphere,  or  continuing  in  it,  he  commits  a  fraud  on 
his  principal,  a  particeps  criminis  shall  not  profit  by  the 
fraud.  A  merchant's  clerk  colludes  with  a  customer,  and 
discharges  his  account  without  payment,  or  on  receipt  of 
less  than  is  due :  does  anybody  imagine  that  the  merchant 
is  bound  by  such  a  settlement  ?  Because  he  was  the  agent 
of  his  master,  and  acting  within  the  circle  of  his  appropriate 
duties,  a  stranger  or  an  innocent  party  might  hold  the  mas- 


'  24  Pa.  St  320. 

VOL.  VI.  NO.  3.  24 
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ter  concluded ;  but  not  he  who  tempted  to  the  fraud,  shared 
in  its  perpetration,  and  sought  its  fruits.  The  principle  is 
susceptible  of  a  great  variety  of  illustrations,  but  is  so 
obviously  sound  as  to  stand  in  no  need  of  them.  *  *  * 
A  man  makes  a  very  precise  written  contract  with  the  agent 
of  a  distant  company,  which  is  communicated  to  them,  and 
then  seeks  to  recover  on  a  secret  parol  agreement  with  the 
agent,  which  he  had  no  authority  to  make  and  of  which  his 
principal  never  heard.  This  is  not  according  to  the  rule  of 
good  faith  which  should  govern  all  bargains,  and  contracts 
of  insurance  above  all  others.  We  must  confound  the  prin- 
ciples both  of  law  and  morals  before  such  an  attempt  can  be 
tolerated." 

A  like  question  arose  in  Insurance  Company  v.  Arthur.* 
The  buildings  insured  were  described  in  the  application  as 
dwellings  occupied  by  tenants ;  but  it  appeared  in  the  evi- 
dence that,  when  insured,  they  were  used  as  boarding-houses 
for  disorderly  persons  not  tenants,  one  of  them  being  also 
used  in  part  as  a  candy  or  cake  shop.  The  question  as  to 
which  party  was  responsible  for  this  misrepresentation  being 
in  dispute,  the  judge  at  the  circuit  instructed  the  jury  that  if 
the  insurer's  agent  misdescribed  the  property  in  the  appli- 
cation with  a  full  knowledge  of  the  facts,  the  law  of  Penn- 
sylvania would  regard  the  policy  as  reformed,  so  as  to 
authorize  a  recovery  under  it  if  the  risk  were  not  increased 
by  the  change.  The  appellate  court  reversed  this  ruling, 
holding  that  the  state  of  the  pleadings  did  not  authorize  a 
reformation  of  the  policy,  and  that  there  was  no  evidence 
to  warrant  it.  The  doctrine  of  Smith  v.  Insurance  Com- 
pany, above  cited,  was  approved,  and  formulated  by  Strong, 
J.,  in  this  language :  "  Mere  mutual  knowledge  by  the  a^ 
sured  and  the  agents  of  the  insurer,  of  the  falsity  of  a  fact 
warranted,  is  entirely  inadequate  to  induce  a  reformation  of 
the  policy  so  as  to  make  it  conform  with  the  truth;  it  is 
rather  evidence  of  guilty  collusion  between  the  agents  and 
the  assured,  from  which  the  latter  can  derive  no  advantage." 

«  30  Pa.  St  315. 
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The  failure  of  the  judge  presiding  at  the  trial  on  the  cir- 
cuit to  give  this  principle  properly  in  charge  to  the  jury  was 
in  like  manner  made  a  ground  of  reversal  in  Insurance  Com- 
pany V.  Nelson.*  It  appeared  in  evidence  that  the  building 
insured,  which  had  been  described  in  the  application  as  a 
dwelling  and  boarding  house,  was  in  fact  a  public  hotel,  as 
the  insurer's  agent  knew  when  he  made  out  the  application 
for  the  insured.  If  this  had  been  done  without  any  collusion 
between  the  agent  and  the  insured,  then,  the  appellate  court 
said,  the  insurer  would  have  been  bound  by  the  statements 
of  the  application.  But  the  fact  of  such  collusion  was  one 
of  the  issues  in  the  case.  The  jury  had  been  instructed 
that  the  agent's  knowledge  of  these  facts  was  the  knowledge 
of  the  insurer,  and  that  they  should  find  ''  there  was  no  fraud 
in  that  respect."  This  instruction,  said  the  appellate  court, 
"  wholly  ignores  the  issue  that  the  house  was,  by  fraud  and 
collusion  between  the  appellee  and  the  agent,  represented 
as  a  dwelling  and  boarding  house,  when  it  was  in  fact  a 
public  hotel.  As  the  issues  were  framed,  the  jury  should 
have  been  left  to  find  whether  it  was  a  hotel,  and  whether 
she  knew  the  agent  was  prohibited  from  receiving  applica- 
tions to  insure  such  buildings,  and  whether  there  were  col- 
lusion and  fraud  in  making  the  application  as  it  was  done. 
If  these  things  were  all  true,  then  the  knowledge  of  the  facts 
by  the  agent  could  not  affect  the  company  unless  known 
and  assented  to  by  them.  The  knowledge  of  the  agent  in 
such  a  case  would  not  be  considered  the  knowledge  of  the 
company ;  because,  if  so  engaged  in  defrauding  his  principal, 
he  would  not  be  presumed  to  have  communicated  the  infor- 
mation to  appellant." 

From  these  cases  the  text-writers  have  in  some  instances 
drawn  the  rule  which  it  is  the  object  of  this  article  to  illus- 
trate. Mr.  Flanders,  in  his  work  on  Fire  Insurance,"  states 
it  in  the  language  quoted  above  from  Strong,  J.,  in  Insur- 
ance Company  v.  Arthur.  The  like  inference  is  drawn  from 
that  and  the  other  Pennsylvania  case  by  Mr.  Bliss,  in  sects. 

'  65  111.  415.  ^  P.  93,  isted.;  p.  105,  2d  ed. 
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8i  and  291  of  his  work  on  Life  Insurance.  May  on  Insur- 
ance '  states  the  rule  in  substantially  the  lang^uage  used  by 
the  Supreme  Court  of  Illinois  in  Insurance  Company  v.  Nel- 
son. But  it  was  suggested  by  the  Irish  Law  Times^  in  1875,* 
that  this  particular  branch  of  insurance  law  had  not  been 
treated  by  the  text- writers  to  the  extent  which  it  deserved ; 
and  since  then  later  cases  have  furnished  much  fuller  and 
clearer  judicial  expositions  of  the  doctrine. 

The  rule  has  been  recognized  by  the  courts  in  cases 
where  the  facts  did  not  require  a  specific  application  of  it 
In  Check  v.  Columbia  Insurance  Company ,3  the  Supreme 
Court  of  Tennessee,  in  connection  with  the  general  rule 
that  the  insurance  agent  who  fills  up  for  the  applicant  a 
written  application,  either  in  whole  or  in  part,  "  is  still  the 
agont  of  the  insurers,"  and  that  to  allow  a  false  statement 
inserted  by  him  to  avoid  the  policy  "  would  be  to  allow  the 
insurers  to  take  advantage  of  their  own  wrong,"  stated  the 
correlative  rule  to  be  that,  **  of  course^  if  actual  collusion  be 
shown  between  the  agent  and  the  insured,  the  case  would 
be  different."  But  upon  the  facts  disclosed  in  that  case  no 
sufficient  evidence  of  collusion  was  discovered.  So,  in  Oliver 
V.  Marine  Insurance  Company  ♦  the  same  doctrine  was  recog- 
nized, though  the  facts  did  not  call  for  its  direct  application. 
The  case  was  a  bill  in  equity  seeking  to  reform  a  policy 
insuring  a  vessel  and  cargo,  so  as  to  state  in  it  that  the 
person  named  as  the  owner  of  the  property  was  but  an 
agent  for  the  owner,  and  that  it  was  the  interest  of  the 
latter  which  was  insured.  The  insurer  defended  in  part  on 
the  ground  that  the  misdescription  of  interest  was  inten- 
tional on  the  part  of  the  brokers  who  had  applied  for  the 
policy,  for  the  fraudulent  purpose  of  securing  an  undut 
advantage  from  the  insurer  in  respect  to  the  amount  ot 
premiums  to  be  paid.  The  insured  was  not  charged  with 
cognizance  of  the  alleged  fraud,  nor  did  it  appear  to  have 
been  calculated  to  benefit  him.     '.'If  this  were  so,"  said 


■  Sect  513.  3  I  Cent  L.  J.  465. 

*  Reprinted  iii.a  Cent  L.  J.  318.  4  2  Curt  277. 
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Curtis,  J.,  "  a  court  of  equity  could  not  treat  an  attempted 
fraud  as  an  innocent  mistake ;  and  though  the  principal  in 
such  a  case  would  be  in  no  fault,  it  could  not  relieve  him, 
but  must  leave  him  to  his  remedy  against  his  agent."  But 
as  the  evidence  failed  to  satisfy  the  court  that  any  fraud  was 
intended,  the  reformation  of  the  policy  was  allowed.  If  the 
attempted  fraud  of  the  agent  for  his  own  sole  benefit  would 
have  precluded  his  principal  from  recovering  on  the  policy, 
a  fortiori,  the  principal  would  be  excluded  from  relief  in 
case  he  were  not  only  cognizant  of,  but  participant  in  the 
collusive  act.  The  same  reasoning  would  apply  where  a 
party  was  in  collusion  with  the  agent  of  the  opposite  party. 
The  foregoing  cited  cases  have  been  those  of  insurances 
on  property.  Cases  of  insurance  on  lives  are  now  to  be 
considered.  While  the  rule  in  question,  as  a  rule  of  law,  is 
of  equal  applicability  to  all  classes  of  insurances,  yet  it  will 
be  readily  seen  that  in  contracts  of  life  insurance  the  mode 
of  applying  the  rule  will  be  simplified  and  the  application 
will  be  more  ready  by  reason  of  the  different  facts  of  this 
class  of  cases.  In  contracts  of  fire  and  marine  insurance, 
not  only  are  the  negotiations  for  the  contract  carried  on,  but 
the  contract  itself  is  most  generally  executed,  between  the 
insurer's  agent  and  the  insured,  who  meet  face  to  face  on 
equal  terms  as  contracting  parties.  The  insurance  agent 
being,  as  a  rule,  in  such  cases  clothed  with  power  to  nego* 
tiate  for  and  to  execute  contracts  of  insurance,  nearly 
every  thing  he  attempts  to  do  in  the  matter  is  within  the 
apparent  scope  of  his  agency.  When,  therefore,  he  under- 
takes to  do  or  actually  does  some  act  which  under  other 
circumstances  would  be  conclusively  regarded  as  a  fraud 
upon  his  principal,  the  scope  and  extent  of  the  powers  with 
which  his  principal  has  invested  him  relieve  his  acts  of  much 
of  their  otherwise  fraudulent  features.  In  Smith  v.  Insur- 
ance Company,*  for  instance,  if  the  agent  had  been  author- 
ized to  complete  the  contract  of  insurance,  his  agreement 
that   the   chimney,   which   the   application   represented  as 

'  24  Pa.  St.  32a 
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Standing,  should  be  afterwards  built,  and  his  understanding 
that  the  policy  should  issue  on  the  property  as  it  then 
stood,  would  have  been  held  within  his  powers  as  an  agent, 
and  operative  to  bind  the  insurer,  unless  the  proof  were 
clear  and  positive  that  he  and  the  insured  had  designedly 
and  by  intentional  fraud  concealed  the  true  state  of  the  case 
from  the  insurer,  —  a  state  of  facts  generally  extremely  diffi- 
cult to  prove.  It  is  this  rule  as  to  the  apparent  scope  of  an 
agent's  powers  which,  in  so  many  cases  of  contention  over 
contracts  of  fire  insurance,  has  eliminated  the  question  of 
the  agent's  collusion  from  the  case,  and  thus  has  rendered 
the  number  of  cases  comparatively  few  in  which  collusion 
or  fraud  between  the  agent  and  the  insured  has  been  held 
operative.  In  those  cited  above,  the  agency  was  generally 
special, — the  agent  being  authorized  to  receive  and  forward 
applications,  but  not  to  complete  contracts  of  insurance. 
Such  an  agent  having  not  only  less  power  to  bind  his  prin- 
cipal, but  being  by  the  very  nature  of  his  agency  bound  in 
law  to  keep  within  the  limits  of  his  authority,  owes  special 
duties  toward  his  principal,  which  the  law  will  enforce  with 
particularity,  and  his  direct  failure  or  negligence  in  the 
observance  of  which  will  convict  him  of  bad  faith.  The 
same  acts  done  by  an  agent  possessed  of  larger  powers  will, 
on  the  contrary,  be  frequently  sustained,  because  bad  faith 
cannot  be  imputed  to  acts  within  an  agent's  powers.  Thus, 
the  question  whether  the  agreement  between  the  insured 
and  the  agent  was  fraudulent  or  not  is  necessarily  depend* 
ent  to  a  large  degree  upon  the  extent  of  the  powers  of  the 
agent.  Mere  sciolists,  unable  to  appreciate  the  force  of 
such  distinctions,  have  frequently  condemned  the  law  as 
inconsistent  and  the  courts  as  vacillating,  because  the  acts 
of  one  insurance  agent  are  sustained  while  similar  acts  of 
another  agent  are  condemned.  But  it  is  the  glory  of  juris- 
prudence that  its  rules,  while  uniform  in  themselves,  are 
varied  in  their  application  to  particular  cases,  in  precise 
ratio  to  the  variations  in  the  facts  of  such  cases.  While  the 
logical  process  is  always  the  same,  its  results  vary  according 
to  the  differences  in  the  premises  assumed. 
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Contracts  of  life  insurance  diflfer  radically  from  those  of 
insurance  on  property,  in  respect  of  the  manner  in  which 
they  are  usually  executed ;  the  agent  who  meets  and  nego* 
dates  with  the  applicant  for  insurance  being,  almost  uni- 
formly, one  of  special  and  limited  powers,  whose  duties  are 
merely  to  secure  and  forward  the  application  and  afterwards 
to  collect  the  stated  premiums.  Hence  the  question  of  a 
fraudulent  collusion  between  him  and  the  insured  is  one  of 
more  ready  solution  than  it  would  be  if  the  agent's  authority 
extended  to  the  completion  of  the  contract.  It  is  true, 
nearly  all  life  insurances  are  effected  by  corporations,  who 
must  act  through  agents ;  and  each  has  some  one  or  more 
agents  whose  action,  in  the  scope  of  their  usual  authority, 
completes  the  contract ;  and  the  rules  binding  the  principal 
by  the  acts  of  his  agent  will,  of  course,  apply  to  all  things 
done  by  these  agents  in  executing  the  contract.  But  nego- 
tiations between  these  managers  or  contracting  agents  and 
the  insured  in  person  are  of  rare  occurrence.  The  precise 
question,  therefore,  generally  arises  only  in  reference  to  the 
dealings  between  the  applicant  for  life  insurance  and  an 
agent  whose  duties  are  limited. 

Lewis  V,  Phoenix  Life  Insurance  Company '  presents  the 
question.  By  a  secret  arrangement  between  one  Remington, 
the  local  agent  of  the  insurer  who  forwarded  the  application, 
and  the  assured,  Remington  was  to  have  a  personal  interest 
in  the  policy  to  the  amount  of  one-tenth,  and  obligated 
himself  to  purchase  the  entire  policy  if  the  assured  so 
elected;  and  under  this  arrangement  the  agent  furnished 
a  portion  of  the  premiums.  These  facts  were  unknown  to 
the  insurer,  and  the  fact  was  likewise  kept  secret  that  the 
assured  party  had  no  insurable  interest  in  the  insured  life. 
The  court  said :  "  From  these  facts  it  will  be  seen  that  Rem- 
ington, in  negotiating  the  policy,  acted  for  himself,  and  at  the 
same  time  and  in  the  same  transaction  acted  as  agent  for  the 
defendants.  Not  only  so,  but  he  involved  the  company  in 
a  contract,  without  their  knowledge,  by  which  he,  a  stranger 
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to  the  party  whose  life  was  insured,  might  have  an  interest 
to  the  extent  of  |l  10,000  in  the  death  of  that  party.  All 
these  facts  were  within  the  knowledge  of  the  plaintiff.  It 
will  not  be  contended  that  any  well-conducted  life-insurance 
company,  knowing  the  facts,  would  issue  a  policy  under 
such  circumstances.  It  requires  no  argument  to  show  that 
the  tendency  of  such  a  transaction  is  to  defraud  the  com- 
pany. *  *  *  It  must  be  remembered  that  the  defendants 
were  the  principal  party  liable  to  suffer  from  Remington's 
fraud.  The  plaintiff  was  a  party  to  the  contract,  and  he, 
if  any  one,  expected  to  derive  some  benefit  from  it.  All 
the  facts  and  circumstances  which  constituted  the  fraud 
were  within  his  knowledge.  He  was  therefore,  in  contem- 
plation of  law,  a  party  to  the  fraud,  and  the  defendants  can 
take  advantage  of  it  as  well  against  him  as  against  Rem- 
ingfton.  *  *  *  It  ^jii  not  do  to  say  that  the  fraud  of 
Remington  was  the  fraud  of  defendants'  agent.  As  to  this 
transaction.  Remington  was  not  their  agent,  but  was  acting 
outside  the  scope  of  his  agency.  Although  nominally  rep- 
resenting the  defendants,  he  was  in  reality  acting  for  himself 
and  the  plaintiff." 

Ryan  v.  World  Life  Insurance  Company  *  is  an  interesting 
and  instructive  case,  by  reason  of  the  circumstance  that  while 
in  some  of  its  facts  it  resembles  Wilkinson's  case,*  a  contrary 
result  is  reached  ;  and  also  by  reason  of  the  peculiar  distinc- 
tions which  lead  to  these  different  results.  These  two  deci- 
sions illustrate  the  two  classes  of  cases,  one  of  which  was 
made  the  subject  of  a  former  article,  and  the  other  of  which 
is  here  discussed.  In  the  first  class,  the  insurer  is  bound  by 
the  acts  of  its  agent,  even  to  the  extent  of  his  filling  up  the 
application  for  the  applicant ;  and  in  the  second  class,  the 
acts  of  the  agent  are  held  to  be  a  fraud  upon  his  principal, 
so  that  the  applicant  can  derive  no  benefit  therefrom.  In 
Ryan's  case,  the  application  furnished,  in  response  to  certain 
questions  put  by  the  insurer,  answers  favorable  to  the  appli- 
cant.    Upon  the  trial,  the  plaintiff  offered  to  prove,  not  that 

'  41  Conn.  Ids.  •  13  WalL  222. 
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the  said  answers  were  true,  but  that  different  answers  were 
in  fact  given,  both  by  herself  and  the  insured,  and  that  the 
answers  were  wrongly  written  by  the  local  agent  of  the 
insurer,  without  the  knowledge  or  consent  of  the  plaintiff  or 
her  husband ;  and  the  case  turned  upon  this  point.  It  will 
be  remembered  that  the  question  in  Wilkinson's  case  was 
very  similar,  as  shown  in  the  former  article.'  That  case 
was  referred  to  approvingly  by  the  Connecticut  court,  which 
stated  its  own  general  doctrine  to  be  that  "  in  writing  the 
application,  explaining  the  interrogatories  and  the  meaning 
of  the  terms  used,  the  agent  is  to  be  regarded  as  the  agent 
of  the  company."  But  this  doctrine  was  not  applied  to 
Ryan's  case,  which  was  distinguished  by  its  facts  as  a  case 
calling  for  the  application  of  another  rule.  Said  the  court : 
"  In  this  case  the  plaintiff's  husband  was  not  an  insurable 
subject.  His  situation  was  such  that  one  company  had 
rejected  him,  and  but  for  the  aid  of  fraud,  neither  this  nor 
any  other  company  would  have  accepted  him.  Had  the 
truth  been  stated,  no  policy  would  have  issued.  *  *  * 
In  this  case  we  are  asked  to  go  further  than  any  case  has 
yet  gone,  and  clothe  the  agent  with  an  authority  not  given 
him  in  fact,  and  to  hold  the  principal  responsible  for  an  act 
which  could  not  by  any  possibility  have  been  contemplated 
as  being  within  the  scope  of  the  agency.  In  most,  if  not  in 
all  the  cases  in  which  the  act  of  the  agent  has  been  regarded 
as  the  act  of  the  principal,  the  action  has  been  the  natural 
and  probable  result  of  the  relations  existing  between  the 
parties,  or  so  connected  with  other  acts  expressly  authorized 
as  to  afford  a  reasonable  presumption  that  the  principal 
intended  to  authorize  it.  But  it  canno't  be  supposed  that 
these  defendants  intended  to  clothe  this  agent  with  power 
to  perpetrate  a  fraud  upon  themselves.  That  he  deliber- 
ately intended  to  defraud  them  is  manifest.  He  well  knew 
that  if  correct  answers  were  given,  no  policy  would  issue. 
Prompted  by  some  motive,  he  sought  to  obtain  a  policy  by 
means  of  false  answers.     His  duty  required  him  not  only  to 

>  5  South.  Law  Rev.  663. 
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write  the  answers  truly  as  given  by  the  applicant,  but  also 
to  communicate  to  his  principals  any  other  facts  material  to 
the  risk  which  might  come  to  his  knowledge  from  any  other 
source.  His  conduct  in  this  case  was  a  gross  violation  of 
duty,  in  fraud  of  his  principal,  and  in  the  interest  of  the 
other  party.  To  hold  the  principal  responsible  for  his  acts, 
and  assist  in  the  consummation  of  the  fraud,  would  be  mon* 
strous  injustice.  When  an  agent  is  apparently  acting  for 
his  principal,  but  is  really  acting  for  himself  or  third  per- 
sons and  against  his  principal,  there  is  no  agency  in  respect 
to  that  transaction,  at  least  as  between  the  agent  hims^elf 
or  the  person  for  whom  he  is  acting  and  the  principal. 
♦  *  *  The  fraud  could  not  be  perpetrated  by  the  agent 
alone.  The  aid  of  the  plaintiff  or  the  insured,  either  as  an 
accomplice  or  as  an  instrument,  was  essential.  If  she  was 
an  accomplice,  then  she  participated  in  the  fraud,  and  the 
case  falls  within  the  principle  of  Lewis  v.  Phoenix  Life  In- 
surance  Company.*  If  she  was  an  instrument,  she  was  so 
because  of  her  own  negligence,  and  that  is  equally  a  bar  to 
her  right  to  recover.  She  says  that  she  and  her  husband 
signed  the  application  without  reading  it,  and  without  it 
being  read  to  them.  That^  of  itself  was  inexcusable  negli" 
gence.  When  she  signed,  she  was  bound  to  know  what  she 
signed.  The  law  requires  that  the  insured  shall  not  only  in 
good  faith  answer  all  the  interrogatories  correctly,  but  shall 
use  reasonable  diligence  to  see  that  the  answers  are  correcdy 
written.  It  is  for  his  interest  to  do  so,  and  the  insurer  has  a 
right  to  presume  that  he  will  do  it.  He  has  it  in  his  power 
to  prevent  this  species  of  fraud,  and  the  insurer  has  not 
But  more  than  this,  the  conduct  of  the  plaintiff  at  the  time, 
and  subsequently,  is  not  entirely  free  from  suspicion.  There 
is  some  evidence  tending  to  prove  that  she  knew  of  the 
deception.  *  *  *  On  the  whole,  we  think  that  she,  quite 
as  much  as  the  defendants,  clothed  this  agent  with  the  power 
to  perpetrate  the  fraud.  Courts  should  never  extend  by 
implication   the  power  of  an  agent,  except  to  carry  into 

'  39  Conn.  loo. 
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eflfect  the  probable  intention  of  the  parties,  or  to  prevent 
third  persons  dealing  with  the  agent  from  being  misled  to 
their  injury.  In  this  case  there  is  no  ground  for  the  suppo- 
sition that  the  defendants  ever  intended  to  authorize  the 
agent  to  act  directly  contrary  to  their  interests.  ♦  ♦  ♦ 
We  need  not  enlarge  upon  the  evils  necessarily  resulting 
from  holding  insurance  companies  liable  for  such  acts  of 
their  agents.  *  *  *  We  ought  to  pause  and  consider 
well  before  extending  the  doctrine  of  some  of  the  modem 
cases  to  a  case  like  this.  We  are  constrained  to  hold  that 
a  limited  agency  in  a  case  of  life  insurance  will  not  be 
extended  by  operation  of  law  to  an  act  done  by  the  agent 
in  fraud  of  his  principal,  and  for  the  benefit  of  the  insured, 
especially  where  it  is  in  the  power  of  the  insured,  by  the  use 
of  reasonable  diligence,  to  defeat  the-  fraudulent  intent."  A 
recovery  on  the  policy,  under  the  facts  as  proved,  was  there- 
fore denied. 

These  excerpts  from  the  opinion  in  Ryan's  case  will  serve 
to  show  that  so  far  from  being,  as  has  been  sometimes  sup- 
posed, a  disturbing  force  in  the  otherwise  harmonious  work- 
ings of  our  jurisprudence,  it  is  really  in  entire  accord  with 
Wilkinson's  case  and  others  of  the  same  class.  While 
the  facts  of  these  two  cases  are  in  so  many  respects  similar, 
there  is  yet  so  much  dissimilarity  as  to  require  the  applica- 
tion of  widely  different  doctrines.  In  Ryan's  case,  the  false 
answers  inserted  in  the  application  by  the  agent  were  mate- 
rial to  the  risk;  with  true  answers  in  their  place,  the  life 
would  have  been  shown  to  be  uninsurable,  as  the  court 
found  from  the  evidence.  In  Wilkinson's  case,  the  false 
answers  inserted  in  the  application  by  the  agent  did  not 
change  a  bad  risk  into  a  good  one ;  it  by  no  means 
appeared  that  if  the  truth  of  the  case  as  it  appeared  on  the 
trial  had  been  set  out  in  the  application,,  the  insurer  would 
have  declined  the  risk ;  on  the  contrary,  the  immateriality 
of  the  warranties  set  up  as  a  defence  to  the  action  was  mani- 
fest. Again,  in  Ryan's  case  the  parties  interested  were  not 
only  intelligent,  but  were  themselves  conscious  of  the  neces- 
sity of  making  true  answers  to  the  questions  propounded  by 
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the  insurer.  In  Wilkinson's  case,  however,  the  applicant 
and  her  husband  were  colored  people  who  had  been  freed 
from  slavery  by  the  rebellion  and  were  presumably  ignorant 
in  respect  to  the  requirements  of  an  application  for  life  insur- 
ance. They  might,  in  their  ignorance,  easily  be  supposed 
to  have  confided  in  the  assurances  and  allowed  themselves 
to  be  controlled  by  the  acts  of  the  insurer's  agent,  especially 
when  he  was  acting  in  a  matter  which  the  court  could  see  to 
be  within  the  scope  of  his  apparent  powers  as  an  agent  (viz., 
the  filling  up  of  the  application),  and  in  respect  to  matters 
of  inquiry  which  the  court  could  see  not  to  involve  fraud 
upon  the  insurer  however  they  might  be  answered.  Wilkin- 
son's case  thus  fell  within  the  illustration  which  the  court,  in 
deciding  it,  adopted  from  the  editor  of  the  American  Lead- 
ing Cases,'  viz. :  "  By  the  interested  or  officious  zeal  of  the 
agents  employed  by  the  insurance  companies  in  the  wish 
to  outbid  each  other  and  procure  customers,  they  not  infre- 
quently mislead  the  insured  by  a  false  or  erroneous  state- 
ment  of  what  the  application  should  contain,  or,  taking  the 
preparation  of  it  into  their  own  hands,  procure  his  signature 
by  an  assurance  that  it  is  properly  drawn  and  will  meet  the 
requirements  of  the  policy."  The  grand  difference  between 
the  two  cases  may  be  summed  up  in  few  words:  In  Wilkin- 
son's case  the  insurance  agent  misled  the  applicant  into  a 
false  statement  of  immaterial  circumstances,  while  in  Ryan's 
case  the  agent  colluded  with  the  applicant  in  a  false  state- 
ment of  circumstances  vitally  material  to  the  contract. 

The  law  as  stated  in  Ryan's  case  was  made  the  basis  of 
the  charge  given  to  the  jury  by  Sawyer,  J.,  in  the  United 
States  Circuit  Court,  in  Lee  v.  Guardian  Life  Insurance 
Company.'  While  the  evidence  in  that  case  was  not 
reported,  the  court  treated  it  as  presenting  fairly  the  ques- 
tion whether  an  uninsurable  life  had  not  ''  been  fraudulently 
palmed  off"  upon  the  insurer ;  and  thus  it  was  distinguished 
from  Wilkinson's  case,  as  possessing  "elements  important 


*  Vol.  2  (5th  ed.),  p.  917,  A.  D.  1872. 
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and  material  '*  which  were  not  to  be  found  in  that  case.  The 
answers  made  in  the  application  as  to  the  state  of  health  of 
the  insured  were,  it  was  claimed,  falsified  by  the  evidence 
at  the  trial ;  and  the  court  properly  held  these  answers  to 
relate  to  a  material  feature  of  the  contract.  It  was  a  ques- 
tion in  the  case  whether  the  agent  who  filled  up  the  appli- 
cation had  not  deliberately  inserted  those  false  statements. 
On  this  point  the  jury  were  told :  "  If  Mr.  Wright  performed 
the  acts  which  it  is  claimed  he  did  perform,  and  in  the  way 
stated  by  Mrs.  Lee,  it  was  a  fraud  upon  the  defendant,  —  a 
fraud  practised  in  the  interest,  necessarily,  of  the  applicant 
or  the  assured,  and  not  in  the  interest  of  the  defendant,  — 
for  it  is  not  in  the  interest  of  the  insurance  company  to 
insure  an  uninsurable  life.  *  *  *  Besides,  this  kind  of 
fraud  could  not  well  be  practised  upon  the  insurance  com- 
pany except  by  either  the  cooperation  of  the  applicant,  — 
and  in  case  of  such  action  and  cooperation,  of  course  the 
policy  would  be  void  for  fraud  on  his  part,  —  or  else  through 
his  becoming,  by  gross  negligence,  the  passive  and  culpable 
instrument  of  the  party  perpetrating  the  act.  He  is  in 
fault,  because  it  is  a  piece  of  gross  negligence  on  his  part  to 
sign  a  document  of  that  kind  without  knowing  its  contents, 
and  to  accept  a  policy  containing  these  specific  provisions, 
referring  back  to  the  application,  without  considering  the 
effect  it  would  have  upon  his  rights.  And  such  negligence 
necessarily  contributes  to  the  accomplishment  of  the  fraud." 
And  in  application  of  these  principles  the  court  gave  to  the 
jury  the  question,  to  which  to  respond  by  a  special  verdict, 
"  Did  Lee,  at  the  time  he  signed  the  application,  or  at  any 
time  before  the  delivery  and  acceptance  of  the  policy,  know 
what  answers  were  inserted  in  the  application  to  the  ques- 
tions therein  propounded  ?  If  not,  did  he  have  an  oppor- 
tunity to  know  ?  "  In  response  to  this  question,  the  jury  by 
their  verdict  found  that  Lee  had  an  opportunity  to  know 
the  contents  of  the  application. 

Judge  Sawyer's  rulings  in  this  case  have  received  severe 
criticism  in  certain  quarters,  not  only  because  of  his  supposed 
disloyalty  to  the  Supreme  Court  in  declining  to  follow  Wil- 
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kinson's  case,  but  because  of  his  holding  the  applicant  for 
insurance  bound  by  the  consequences  of  his  own  failure  to 
see  the  application,  and  to  have  it  speak  the  truth,  when  he 
had  an  opportunity  so  to  do.  But  it  is  plain  that  the  mate- 
riality of  the  warranties  which  were  falsified  in  Lee's  case 
made  it  a  widely  different  case  from  Wilkinson's  case.  And 
in  applying  the  doctrine  of  estoppel  by  silence,  Judge  Saw- 
yer had  the  support  not  only  of  the  well-considered  case  of 
Ryan,  but  of  a  long  line  of  older  authorities,  all  applying 
a  like  rule  to  the  conduct  of  parties  to  other  than  insurance 
contracts.  The  ancient  maxim,  "Qui  facet  consentire  videtur^ 
ubi  tractatur  de  ejus  commodo**  *  runs  through  all  the  reports, 
and  is  quoted  by  every  writer  whose  subject  renders  it  perti- 
nent. Says  Mr.  Roberts:  "There  is  a  negative  fraud  in 
imposing  a  false  apprehension  on  another  by  silence,  where 
silence  is  treacherously  oppressive."  •  And  says  Mr.  Whar- 
ton: "Admissions  by  silence,  as  well  as  admissions  by 
speech,  may  have  a  contractual  force."  3  Lord  Tenterden 
said :  "  What  is  said  to  a  man  before  his  face,  he  is  in  some 
degree  called  on  to  contradict,  if  he  does  not  acquiesce  in 
it."*  And  Davis,  J.,  said:  "No  one  is  permitted  to  keep 
silent  when  he  should  speak,  and  thereby  mislead  another 
to  his  injury."  s  To  omit  the  application  of  this  rule  to  con- 
tracts of  insurance  would  be  to  make  an  arbitrary  discrimi- 
nation against  that  class  of  contracts. 

Judge  Sawyer's  rulings  have  also  been  sometimes  sup- 
posed to  conflict  with  those  of  the  Supreme  Court  of  the 
United  States  in  Insurance  Company  v.  Mahone.^  But,  on 
examination,  that  case  will  be  seen  properly  to  fall  into  the 
same  category  with  Wilkinson's  case,  and  not  to  be  a  case 
to  be  classed  with  Lee's  and  Ryan's  cases.  The  representa- 
tions of  the  application  were  that  the  applicant  was  "  tem- 
perate and  regular  in  his  habits ;  "  whereas  it  was  proven  at 
the  trial  that,  in  answer  to  the  question  propounded,  the 

'  "  He  who  is  silent  is  considered  as  assenting,  when  his  own  convenience 
is  under  discussion."  *  Roberts  on  Frauds,  ijo. 

3  Whart  on  Ev.,  sect  1142.  4  Fairlie  v.  Denton,  3  Car.  &  P.  105. 

5  Gregg  V.  Von  Phul,  i  Wall.  281.  ^  21  Wall.  152. 
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applicant  said,  "I  always  take  my  drinks/'  and  did  not 
authorize  the  statement  which  was  written  down  in  the 
application.  It  is  true  that  from  the  report  of  the  case  it 
would  seem  clear  the  applicant  had  an  opportunity  to  know 
what  had  been  written  before  he  signed  the  application. 
But  it  is  also  clear  that  the  court  considered  the  case  as  one 
involving  an  immaterial  warranty.  It  did  not  appear  that 
the  insurer  would  have  refused  to  issue  a  policy  had  the 
application  showed  how  often  the  applicant  drank.  There 
was  no  issue  in  the  case  respecting  the  applicant's  health 
prior  to  the  insurance,  as  the  court  particularly  observed. 
But  in  order  to  show,  even  more  fully  than  in  Wilkinson's 
case,  that  "  writing  the  application,  explaining  the  interrog- 
atories, and  the  meaning  of  the  terms  used  " '  is  naturally 
within  the  scope  of  the  powers  of  an  insurance  agent,  the 
court  in  Mahone's  case  states  in  detail  a  supposed  conversa- 
tion, in  which  the  agent  and  the  insured  arrive  at  the  common 
understanding  that  a  regular  drinker  may  be  "  temperate  and 
regular  in  his  habits  "  in  the  sense  in  which  the  insurer  used 
those  words  in  the  application.  Thus  it  is,  like  Wilkinson's, 
a  case  of  an  immaterial  warranty,  the  explanation  of  which 
to  the  applicant  is  within  the  scope  of  the  powers  of  an  agent 
even  in  life-insurance  cases. 

That  there  is,  in  the  opinion  of  that  court,  a  plain  dis- 
tinction between  such  cases  as  that  of  Wilkinson's  and 
such  as  Ryan's  case  and  Lee's  case,  is  evident  from  the 
conclusions  reached  in  Hoffman  v.  Life  Insurance  Com- 
pany.* In  this  case  the  agent  of  the  insurer,  in  collecting 
the  first  annual  premium  on  a  policy  of  life  insurance,  took 
from  the  insured,  in  part  payment  thereof,  a  horse ;  also  a 
cancelled  debt  which  he  had  previously  owed  to  the  insured, 
and  a  note  payable  to  himself,  the  remainder  of  the  premium 
being  covered  by  a  premium-note.  Both  the  Circuit  and 
Supreme  Courts  declined  to  sustain  this  transaction.  The 
last-named  court  referred  to  the  legal  implication,  applicable 
to  all  kinds  of  agency,  that  "  whatever  an  agent  does  can  be 

*  41  Conn.  i68,  *  9a  U.  S.  i6i. 
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done  only  in  the  way  usual  in  the  line  of  business  in  which 
he  is  acting,"  and  to  the  fact  that  "  life  insurance  is  a  cash 
business,  its  disbursements  are  all  in  money,  and  its  receipts 
must  necessarily  be  in  the  same  medium,"  as  showing  that 
trade  and  barter  could  not  be  resorted  to  by  an  agent  in 
collecting  premiums.  It  was  urged  further  in  the  opinion  • 
"  If  he  had  the  right  to  take  his  percentage  in  such  a  way 
as  he  might  think  proper,  this  did  not  justify  his  taking  the 
horse  at  t400.  If  the  agent  had  authority  to  take  the  horse 
in  question,  he  could  have  taken  other  horses  from  Hoffman, 
and  have  taken  them  in  all  cases.  This  would  have  carried 
with  it  the  right  to  establish  a  stable,  employ  hands,  and  do 
everything  else  necessarjr  to  take  care  of  the  horses  until 
they  could  be  sold.  The  company  might  thus  have  found 
itself  carrying  on  a  business  alien  to  its  charter,  and  in  which 
it  had  never  thought  of  embarking.  The  exercise  of  such 
a  power  by  the  agent  was  liable  to  two  objections :  it  was 
u/ira  vires,  and  it  was  a  fraud  as  respects  the  company. 
Hoffman  must  have  known  that  neither  Goodwin  nor  Thayer 
had  any  authority  to  enter  into  such  an  arrangement,  and  he 
was  a  party  to  the  fraud."  Thus  the  court  has  summed  up 
in  few  words  the  doctrine  of  Ryan's  case  and  Lee*s  case : 
that  when  the  applicant  or  the  insured  party  deals,  or  under- 
takes to  deal,  with  the  agent  outside  of  the  scope  of  his 
apparent  authority,  in  material  features  of  the  contract, 
he  exposes  himself  to  the  charge  of  fraudulent  collusion. 
Keeping  in  view,  as  one  always  must  who  would  correctly 
understand  the  rulings  of  the  courts,  the  different  facts  which 
control  the  Wilkinson,  Mahone,  and  Hoffman  cases,  it  is  easy 
to  see  that  they  are  all  entirely  harmonious  with  each  other, 
as  well  as  with  the  Ryan  and  Lee  cases. 

In  NeuendorfT  v.  World  Life  Insurance  Company/  an 
agent  for  the  collection  of  premiums  had  receipted  to  him- 
self^ in  the  name  of  the  insurer,  for  a  premium  due  upon  the 
policy  on  his  own  life.  The  receipt  signed  by  the  secretary 
had  been,  with  others,  delivered  to  the  agent  before  pay- 

»  69  N.  Y.  389. 
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ment,  in  accordance  with  the  usual  custom  by  which  the 
agent  on  collecting  the  amount  of  the  premium  counter- 
signed the  receipt.  No  other  evidence  of  payment  being 
offered,  it  was  held  that  the  payment  had  not  been  suffi- 
ciently proved  to  authorize  a  recovery  on  the  policy.  Chief 
Justice  Church  said :  "  I  do  not  think  this  receipt  alone  was 
sufficient  to  establish  the  fact  of  payment  by  the  agent  him- 
self, while  in  favor  of  third  persons  it  might  have  been  prima 
facie  evidence  of  such  payment.  It  is  a  general  rule  that 
an  agent  cannot,  in  the  same  transaction,  act  for  himself  and 
his  principal ; '  and  within  this  rule  I  do  not  see  how  he  can 
bind  the  principal  to  the  receipt  of  money  by  a  mere 
acknowledgment  that  he  received  it  from  himself."  This 
case  illustrates  the  application  of  the  principle  of  the  Hoff- 
man case  to  a  slightly  different  state  of  facts.  The  element 
of  an  unauthorized  act  by  the  agent,  in  a  matter  vital  to  the 
contract,  exists  here.  The  result  in  NeuendorfFs  case  was 
that  the  agent's  attempt  thus  to  act  for  his  own  benefit  was 
simply  futile ;  in  Hoffman's  case,  an  act  equally  devoid  of 
authority  was  done  for  the  benefit  and  in  the  interest  of 
the  other  contracting  party,  and  thus  it  became  a  case  of 
fraud  and  collusion. 

Thus  it  is  seen  that  the  rules  of  jurisprudence  require  of 
insurance  agents,  not  only  an  undivided  allegiance  to  a 
single  principal,  such  as  was  illustrated  in  the  article 
previously  published  in  these  pages,  but  also  a  faithful 
and  honest  observance  of  all  the  duties  toward  that  single 
principal  which  are  imposed  by  that  undivided  allegiance. 
When  it  is  furthermore  seen  that  these  are  but  the  same 
rules  which  jurisprudence  applies  to  all  classes  of  agents, 
and  that  they  are  rules  established  in  the  interest  of  the 
highest  morality  and  rectitude,  surely  no  one  discharging 
the  duties  of  an  insurance  agent,  nor  any  person  dealing 
with  such  agent,  can  expect  to  disregard  these  rules  without 
feeling  the  correcting  hand  of  the  law. 

James  O.  Pierce. 
Memphis,  Tbnn. 


'  Story  on  Ag.,  sects.  10,  11,  210,  211. 
VOL.  VI.  NO.  3.  25 


Digitized  by  VjOOQ IC 


386  LIABILITY   OP   DIRECTORS   OF   CORPORATIONS. 


LIABILITY  OF  DIRECTORS  OF  CORPORATIONS.' 

I.   Purpose  of  this  Article. 
II.   General  Heads  of  the  Liability  of  Directors. 

III.  Liability  of  Directors  for  Negligence. 

(i.)  Measure  of  Care  required  of  them. 
(2.)  To  whom  they  are  thus  liable. 

IV.  Liability  for  other  Breaches  of  Trust 

(i.)  Nature  and  Incidents  of  this  Liability. 
(2.)  To  whom  they  are  thus  liable. 

(fl.)  To  the  Company. 

(b,)  To  its  Receiver  or  Official  Liquidator. 

(c.)  To  the  Shareholders. 
V.    Liability  to  Strangers, 
(i.)  In  general. 
(2.)  For  Fraudulent  Representations  inducing  Persons  to  purchase 

Shares  in  the  Company. 
VI.    Liability  under  Statutes  for  Corporate  Debts. 
(I.)  In  general. 

(2.)  These  Statutes  penal,  and  strictly  construed. 
(3.)  Effect  of  a  Repeal  of  such  a  Statute  upon  Accrued  Rights. 
(4.)  Effect  of  a  Dissolution  of  the  Corporation. 
(5.)  Liability  for  Torts. 
(6.)  What  Debts  are  within  such  Statutes. 
(7.)  To  what  Directors  Liability  attaches. 
(8.)  Contribution  among  Co-Directors. 

I.  Purpose  of  this  Article,  —  Although  the  office  of  direc- 
tor of  a  corporation  is  often  very  lightly  assumed,'  yet  it 
carries  with  it  the  most  serious  and  extensive  personal  lia- 

*  The  Liability  of  Directors  and  other  Officers  of  Corporations,  illustrated 
by  Leading  Cases  and  Notes.  By  Seymour  D.  Thompson.  Sl  Louis:  W. 
H.  Stevenson.     1880. 

^  It  is  notorious  that  merchants  of  high  standing  not  infrequently  accept 
the  office  of  director  of  a  bank  without  any  serious  thought  of  the  responsi* 
bility  which  it  entails  upon  them,  and  without  any  idea  of  giving  any  consider^ 
able  portion  of  their  time  or  attention  to  the  supervision  of  the  institutioD. 
We  have  known  of  cases  where  this  office  was  assumed  with  no  higher  motive 
than  the  eating  of  a  gratuitous  dinner  each  day,  when  the  board  met  to  pass 
upon  notes  offered  for  discount. 
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bility.  The  reported  cases,  English  and  American,  in  which 
this  liability  has  been  declared  and  enforced,  or  sought  to 
be  enforced,  form  a  numerous  body  of  decisions ;  and  the 
subject  itself,  properly  considered,  forms  a  very  considerable 
title  in  the  law  of  corporations. 

II.  General  Heads  of  the  Liability  of  Directors,  —  i.  In 
the  first  place,  the  courts,  both  of  law  and  of  equity,  regard 
directors  as  agents  or  mandatories  of  the  corporation  ;  and  as 
such  they  are  liable  to  the  corporation,  either  at  law  or  in 
equity,  for  a  measure  of  skill,  care,  and  fidelity,  which  will 
be  hereafter  discussed. 

2.  The  courts  of  equity  also  regard  them  as  trustees  for 
the  shareholders  of  the  corporation.  This  relation  imposes 
upon  them  an  obligation  of  good  faith  in  all  their  dealings 
which  affect  the  rights  of  the  shareholders,  and  prohibits 
them  from  acquiring  or  retaining,  without  the  consent  of  the 
shareholders,  any  private  benefit  or  advantage  springing  out 
of  their  trust,  not  common  to  the  rest  of  the  shareholders. 
It  also  gives  to  the  shareholders,  or  to  a  single  shareholder 
suing  for  himself  and  the  others,  the  right  to  call  them  to 
account,  in  a  court  of  equity,  for  frauds  or  other  breaches 
of  trust  injurious  to  the  corporate  property  or  to  the  rights 
of  particular  shareholders.  These  breaches  of  trust  may 
consist,  either  of  gross  negligence,  of  acts  done  in  excess 
of  the  powers  conferred  upon  them,  or  of  actual  fraud. 

3.  To  this  extensive  liability  the  American  courts  have 
added  another,  of  the  most  serious  character.  Not  satisfied 
with  making  them  liable  as  agents  or  mandatories  of  the 
corporation,  and  trustees  for  the  shareholders,  they  have 
declared  them  liable  as  trustees  for  the  creditors  of  the  cor- 
poration, and  have  given  to  this  liability  a  precedence  over 
the  two  preceding.  The  director  of  a  corporation  thus  occu- 
pies a  threefold  trust-relation :  (i)  that  of  agent  of  the  cor- 
poration ;  (2)  that  of  trustee  for  the  shareholders ;  (3)  that 
of  trustee  for  the  creditors.  Treating  the  corporation  and 
the  shareholders  as  one  body,  he  is  compelled  to  stand 
between  two  fires  and  to  serve  two  masters.     This  position 
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is  similar  to  that  which  would  be  occupied  by  the  factor 
of  a  mercantile  house  if  the  law  declared  him  to  be  the 
trustee  of  any  one  from  whom  he  might  purchase  goods  for 
his  principal  upon  credit,  —  at  once  the  trustee  of  his  own 
principal  and  of  his  principal's  creditor. 

4.  When  men  are  placed  in  charge  of  large  sums  of 
money  belonging  to  others,  with  extensive  powers  as  to  in- 
vesting the  same  or  trading  with  it,  the  temptations  to  fraud 
and  corruption,  and  the  tendencies  to  abuse  and  mismanage- 
ment, are  so  great,  that  even  these  onerous  rules  have  been 
found  insufficient  for  the  security  of  the  public  dealing  with 
banks,  insurance  companies,  and  other  moneyed  corporations. 
The  legislatures,  and  in  some  cases  constitutional  conven- 
tions, have  been  compelled  to  interpose ;  and  in  nearly  all 
the  States  there  exist  statutes  or  constitutional  ordinances, 
or  both,  making  directors  of  corporations,  guilty  of  certain 
defined  official  defaults,  personally  liable  to  pay  the  debts 
of  the  corporation  contracted  during  the  period  of  such 
defaults.  Among  these  defaults  the  following  may  be  enu- 
merated as  the  most  conspicuous  :  — 

(i.)  Entering  upon  the  business  of  the  corporation  before 
a  certain  percentage  pf  the  authorized  capital  stock  has 
been  subscribed  for  and  paid  in. 

(2.)  Declaring  and  paying  dividends  when  there  is  no 
surplus  to  divide. 

(3.)  Failing  to  make  and  publish,  or  file  with  some  public 
officer,  certain  periodical  reports  required  by  law  touching 
the  condition  of  the  corporation. 

(4.)  Publishing  false  reports  of  this  nature. 

5.  In  addition  to  these  several  kinds  of  liability,  direc- 
tors of  corporations  may  make  themselves  personally  liable 
for  frauds  committed  upon  third  persons  in  dealing  with 
them  for  the  corporation,  just  as  any  other  agent  may 
make  himself  liable  for  frauds  committed  on  third  persons 
in  transactions  on  behalf  of  his  principal.  The  frauds  for 
which  directors  are  liable  under  this  head  consist  almost 
wholly  of  false  representations  made  to  the  public  touching 
the  solvency  of  the  corporation,  by  which  members  of  the 
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public  are  induced  to  part  with  their  money  to  it,  either  by 
investing  in  its  shares,  by  lending  to  it,  by  depositing  in  it 
if  it  be  a  bank,  or  by  insuring  in  it  if  it  be  an  insurance 
company. 

III.  Liability  of  Directors  for  Negligence,  —  (i.)  Measure 
of  Care  required  of  them.  —  The  directors  of  corporations 
generally  serve  without  compensation,  and  when  so  serving 
their  liability  for  negligence  is  assimilated  to  that  of  manda- 
tories. The  degree  of  care  or  diligence  required  of  them 
is  that  which  passes  under  the  term  "ordinary  care,"  or 
ordinary  diligence.  In  respect  of  those  matters  as  to  which 
they  are  clothed  with  a  discretion,  they  are  not  responsible 
for  the  consequences  of  mistakes  or  errors  of  judgment, 
however  disastrous  such  consequences  may  be.  In  respect 
of  their  ministerial  duties,  they  are  not  responsible  for  any- 
thing short  of  gross  negligence,  non-attendance,  or  fraud, 
whereby  the  property  of  the  corporation  has  been  embez- 
zled or  wasted.  But  for  a  malicious  exercise  of  the  dis- 
cretion committed  to  them,  or  for  neglect  of  duty  of  that 
gross  character  which  the  courts  of  chancery  call  crassa 
negligentia,  and  which,  in  the  judgment  of  such  courts, 
amounts  to  a  breach  of  their  trust,- they  must  respond  in 
damages  at  law,  at  the  suit  of  the  corporation  or  its  legal 
representative,  or  account  in  equity  to  any  one  to  whom 
they  owe  the  duty  thus  violated.  Without  analyzing  the 
particular  cases,  it  is  believed  that  they  all  unite  and  har- 
monize upon  the  foregoing  statements  of  doctrine.' 

(2.)  To  whom  they  are  thus  liable.  —  Directors  are  thus 
responsible  only  to  those  to  whom  they  owe  the  duty  of 
diligence.     They  are  responsible  to  the  corporation  itself, 

'  Harman  v.  Tappenden,  i  East,  555;  Godbold  v.  Branch  Bank  of 
Mobile,  II  Ala.  181  ;  Spering's  Appeal,  71  Pa.  St.  11 ;  Charitable  Corp.  v. 
Sutton,  2  Atk.  400;  Percy  v.  Millaudon,  8  Mart.  (N.  s.)  68;  Smith  v.  Pratt- 
ville  Man.  Co.,  29  Ala.  903;  Neall  v.  Hill,  16  Cal.  149,  151 ;  Henry  v.  Jack- 
son, 37  Vt  431 ;  Overend  &  Gurney  Co.  v.  Gibb,  L.  R.  5  H.  L.  480  (affirming, 
4.  c  L.  R.  4  Ch.  701)  ;  Turquand  v.  Marshall,  L.  R.  4  Ch.  376,  as  explained 
by  Lord  Hatherley  in  Overend  &  Gurney  Co.  v.  Gibb,  aupra  ;  Scott  v.  Depuy- 
ster,  I  Edw.  Ch.  547. 


Digitized  by 


Google 


390  LIABILITY    OF    DIRECTORS    OF   CORPORATIONS. 

either  at  law'  or  in  equity,  for  they  are  its  agents  and 
trustees.  They  are  also  responsible,  at  law  or  in  equity,'  to 
an  assignee  of  the  corporation,  or  any  one  entitled  to  sue  in 
the  right  of  the  corporation.  Where  the  negligence  amounts 
to  a  breach  of  trust,  and  the  corporation  fails  or  refuses  to 
bring  the  proper  actions  against  the  directors  for  the  redress 
of  the  injury,  any  shareholder  may  sue  in  equity  on  behalf 
of  himself  and  the  other  shareholders,  as  will  be  hereafter 
explained.3  But  a  shareholder  cannot  maintain  an  action  at 
law  against  the  directors  for  any  negligence  in  so  conducting 
the  affairs  of  the  corporation  that  its  assets  have  been  wasted 
and  lost  and  his  shares  rendered  worthless.  The  reason  is, 
that  in  a  court  of  law  an  action  is  not  sustainable  on  the 
ground  of  trust.  The  directors,  in  the  view  of  such  a  court, 
are  agents  merely,  but  agents  of  the  corporation,  and  not 
of  the  shareholders.  The  duty  thus  violated  is  therefore  a 
duty  to  the  corporation,  and  not  a  duty  to  the  shareholder, 
and  the  corporation  alone  can  sue  at  law  for  a  breach 
of  it.-*  Neither  are  they  liable  to  creditors,  at  law  or  in 
equity,  without  the  aid  of  statute.  There  are  American 
cases  in  which  the  directors  of  a  savings-bank  have  been 
held  liable  to  depositors,  in  equity,  for  negligence ;  s  but  as 
the  plan  on  which  the  corporation  was  organized  is  not  set 
out  in  the  reports,  we  are  left  at  liberty  to  conclude  that  it 
may  have  been  similar  to  that  of  a  mutual  insurance  com- 
pany, the  depositors  being  members.  There  is  also  a  case 
where  directors  were  held  liable  for  negligence  in  suffering 
the  ministerial  officers  of  a  corporation  to  convert  to  the  use 
of  a  corporation  certain  special  deposits ;  *  but  the  case,  so 
far  as  we  know,  stands  alone,  and  cannot  be  supported  upon 
principle.  The  reason  is  that  already  stated :  the  duty  of 
exercising  diligence  is  a  duty  which  the  directors  owe  to  the 

»  Godbold   V,  Branch   Bank  of  Mobile,   1 1   Ala.   191  ;  Simons  v,  Vulcan 
Oil  and  Mining  Co.,  61  Pa.  St.  20.  »  SperingU  Appeal,  71  Pa.  St  il. 

.      3  Infra,  IV.,  (2),  (c).  4  Smith  v.  Hurd,  12  Meic.  371. 

5  Maisch  v.  Saving  Fund,  5  Phiia.  30;  Leffman  r.  Flanigan,  5  Phila.  155. 

*  United  Society  of  Shakers  v.  Underwood,  9  Bush,  609;  «.  c.  13  Am.  U 
Reg.  (N.  s.)  211. 
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corporation,  their  principal,  and  not  to  persons  dealing  with 
it  The  corporation  is  liable  for  the  conversion,  and  not  the 
directors ;  and  the  corporation  may  recoup  itself  by  suing 
its  negligent  directors. 

IV.  lAability  for  other  Breaches  of  Trust.  —  (i.)  Nature 
and  Incidents  of  this  Uability,  —  We  have  already  seen  that 
the  directors  of  a  corporation,  in  the  view  of  the  courts  of 
equity,  bear  towards  its  members  the  relation  of  trustee  and 
cestui  que  trusts  It  is  familiar  doctrine  of  the  courts  of 
equity  that  a  trustee  will  not  be  permitted,  without  the 
knowledge  and  consent  of  his  principal,  to  speculate  out  of 
his  trust,  or  to  retain  any  gain  which  may  have  accrued  to 
him  personally  therefrom ;  but  that  he  must  account  to  his 
cestui  que  trust  for  all  profits  which  he  may  make  out  of  the 
trust  relation.'  This  rule  is  applied  with  full  force  to  direc- 
tors of  corporations.3  If  such  a  director,  acting  for  him- 
self, proposes  to  the  company  a  contract,  from  the  execution 
of  which  he  will  derive  a  profit,  that  profit  belongs  to  the 
company.^ 

Injurious  results  are  liable  to  flow  from  attempts  to  apply 
this  doctrine,  unless  its  limitations  are  carefully  attended  to. 

»  Supra,  I.,  (2). 

*  Perry  on  Tr.,  sect.  427  et  seq, ;  Tennant  v.  Trenchard,  L.  R.  4  Ch.  537  ; 
Blissett  V.  Daniel,  10  Hare,  493;  Hamilton  v.  Wright,  9  CI.  &  Fin.  iii; 
Michottd  z/.  Girod,  4  How.  503;  Gillett  v.  Peppercorne,  3  Beav.  78;  Bentley 
V.  Craven,  18  Beav.  75;  Kimber  v.  Barber,  L.  R.  8  Ch.  56;  Ex  parte  James, 
8  Yes.  337;  Fawcett  v,  Whitehouse,  i  Russ.  &  M.  132;  Hichens  v.  Congreve, 
I  Rass.  &  M.  150,  note. 

3  Great  Luxembourg  R.  Co.  v.  Magnay,  25  Beav.  586;  Imperial  Mercantile 
Credit  Assn.  v,  Coleman,  L.  R.  6  H.  L.  189;  42  L.  J.  (Ch.)  644  (reversing 
s.  r.  L.  R.  6  Ch.  558) ;  18  Week.  Rep.  570 ;  22  L.  T.  (n.  s.)  357 ;  York  v.  Hud- 
son, 16  Beav.  485;  Parker  v,  McKenna,  L.  R.  10  Ch.  96;  Parker  v,  Nicker- 
son,  112  Mass.  195;  European  etc.  R.  Co.  v.  Poor,  59  Me.  277;  s,  c.  Thomp. 
on  Liability  of  Directors  etc.  243 ;  Redmond  v.  Dickerson,  9  N.  J.  Eq.  509 ; 
Pickering's  Case,  L.  R.  6  Ch.  525 ;  Madrid  Bank  v.  Pelly,  L.  R.  7  Eq.  442 ;  Ex 
parte  Bennett,  18  Beav.  339;  Cumberland  Coal  Co.  z/.  Sherman,  30  Barb.  553; 
Hodges  V.  New  England  Screw  Co.,  Thomp.  on  Liability  of  Directors 
etc.  259;  Butts  V.  Wood.  37  N.  Y.  317;  Blake  v.  Buffalo  Creek  R.  Co.,  56 
N.Y.485. 

<  Imperial  Mercantile  Credit  Assn.  v,  Coleman,  supra. 
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The  rule  does  not  mean  that  a  trustee  is  absolutely  prohib- 
ited from  making  a  profit  out  of  his  trust  relation.  It  means 
that  he  must  not  make  a  secret  profit  out  of  it.  His  duty  is 
not  to  avoid,  wholly,  the  doing  of  anything  for  his  own  ben- 
efit;  for  the  class  of  trustees  we  are  considering,  the  directors 
of  corporations,  are  generally  interested  in  the  subject-mat- 
ter of  the  trust.'  The  director's  obligation  to  the  benefi- 
ciaries in  the  trust  is  to  make  a  full,  fair,  and  complete  dis- 
closure of  all  the  circumstances  attending  any  transaction 
which  will  benefit  himself  in  any  manner  different  from  the 
manner  in  which  all  the  shareholders  will  be  benefited.  If 
the  body  of  the  shareholders  are  made  fully  acquainted  with 
the  nature  of  the  transaction,  and  agree  to  it,  and  agree  that 
he  shall  have  and  retain  the  special  benefit  that  may  accrue 
from  it,  then  they  will  not  be  heard  afterwards  to  claim  that 
this  benefit  shall  be  surrendered  up  to  them  as  a  profit  which 
he  ought  not,  in  good  conscience,  to  retain.  The  rule  is 
the  same,  where,  after  the  transaction  has  taken  place,  they, 
being  put  in  full  knowledge  of  the  nature  of  the  transaction, 
freely  choose  to  ratify  it.  What  acts  amount  to  a  ratifica- 
tion under  such  circumstances,  would  involve  a  long  discus- 
sion; "  but,  as  in  every  other  case  where  a  principal  is  put 
in  full  knowledge  of  the  facts  of  an  unauthorized  act  of  his 
agent,  he  must  either  ratify  or  repudiate ;  he  cannot  both 
approbate  and  reprobate ;  he  cannot  ratify  in  part  and  reject 
in  part.3 

Nor  is  the  class  of  frauds  we  are  considering  of  such  a 
nature  as  to  absolve  the  company  from  the  maxim  that  **  he 
who  seeks  equity  must  do  equity."  Because  a  director  of  a 
company  may  have  sold  to  the  company,  at  an  extortionate 
valuation,  property  which  they  supposed  he  was  purchasing 
for  them  from  another,  but  which  really  belonged  to  himself, 
it  does  not  follow  that  the  company  may  confiscate  the 
property  altogether,  and  not  pay  him  anything  for  it.  He 
will  be  entitled  to  retain  what  it  was  really  worth,  and  will  be 

'  See  Hedges  v.  Paquette,  3  Or.  77. 

'  See  I  Lindley  on  Part.  (4th  ed.)  258. 

3  Great  Luxembourg  R.  Co.  v,  Magnay,  25  Beav.  586. 
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obliged  to  disgorge  the  unconscionable  profit  which  he  has 
received.  Nor  will  what  he  may  have  given  for  the  property- 
be  taken  as  the  conclusive  standard  of  its  value.  "He 
may  have  acquired  it  by  gift,  or  by  devise,  or  by  descent ; 
and  though  he  never  paid  any  money  for  the  property,  still 
he  is  in  all  these  cases  equally  entitled  to  the  beneficial  inter- 
est, and  to  be  paid  for  the  property  if  it  be  taken  away." ' 
Neither  can  a  director  of  an  insolvent  company  buy  up  its 
debentures  at  a  discount,  and  prove  them  against  the 
company  for  the  full  amount.'  This  is  especially  so  if  the 
debentures  were  issued  in  pursuance  of  a  scheme  of  fraud 
by  which  the  directors,  other  than  the  one  in  question,  had 
enriched  themselves  at  the  expense  of  the  company.  The 
director  buying  up  the  securities,  and  seeking  to  prove 
them  against  the  company,  in  such  a  case  is  chargeable 
with  knowledge  of  the  circumstances  under  which  they 
were  issued.^ 

Under  this  rule,  directors  or  trustees  have  been  held  liable 
for  taking  to  themselves  a  commission  upon  the  merchan- 
dise produced  by  the  company,  in  lieu  of  interest  on  money 
advanced  by  them  to  the  company ;  *  for  purchasing  deben- 
tures of  the  corporation  at  a  discount,  and  realizing  a  profit 
from  the  selling  of  them ;  5  for  taking  money,  in  the  nature 
of  a  bribe,  from  another  company  to  whom  they  have  trans- 
ferred the  business  of  their  own  company;^  for  causing 
unallotted  shares  of  the  company  to  be  allotted  to  a  nom- 
inee for  themselves,  and  sold  at  a  profit  for  their  own 
account ;'  for  receiving  back  from  the  promoters  of  the 
company  a  portion  of  the  promotion-money  which  they 
have  paid  to  the  promoters  out  of  the  company's  funds ;  *  for 
deriving  a  profit  out  of  a  transaction   made  between  the 


*  Ibid.,  per  Sir  John  Romilly,  M.  R. 

■  Ex  parte  Larking,  4  Ch.  Div.  566.  3  /bid, 

*  Ex  parte  Hill,  32  L.  J.  (Ch.)  154. 

5  Bowes  V.  Toronto,  xi  Moo.  P.  C.  463. 

^  Gaskell  v.  Chambers,  28  Beav.  360. 

'  York  V.  North  Midland  R.  Co.,  16  Beav.  485. 

*  Madrid  Bank  v.  Pclly,  L.  R.  7  Eq.  442;  Hunt's  Case,  37  L.  J.  (Ch.)  278. 
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company  and  a  third  person,  without  declaring  their  inter- 
est in  the  transaction,  the  articles  of  association  requiring 
a  director  in  such  cases  to  "  declare  his  interest,"  and  the 
particular  director  having  merely  declared  that  he  had  an 
interest ;  *  for  purchasing  land  with  the  money  of  the  com- 
pany, and  taking  title  m  their  own  names ; '  for  purchasing 
property  for  the  company,  and  selling  it  to  the  company  at 
an  advance ;  ^  for  taking  shares  of  the  company  in  the  name 
of  a  nominee  of  their  own,  and  causing  them  to  be  resold 
at  an  advance,  and  for  bonus  shares  received  by  them  in 
respect  of  the  shares  thus  taken  and  sold ;  *  for  purchasing 
property  for  themselves  as  individuals,  and  then  selling  it  to 
the  company  of  which  they  are  directors,  at  a  profit ;  *  for 
secretly  cancelling  their  own  subscriptions  to  the  capital 
stock  of  the  company ;  ^  for  allotting  shares  of  the  company 
to  their  own  infant  children;'  for  paying  in  advance  the 
amount  due  the  company  upon  their  own  shares,  and  then 
appropriating  the  money  as  their  salaries,  knowing  the 
company  to  be  insolvent  and  without  funds  to  pay  such 
salaries ;  ^  and  for  performing  ministerial  duties  by  a  com- 
mittee of  their  own  members  and  paying  such  committee 
therefor.9 

'  Liquidators  v,  Coleman,  L.  R.  6  H.  L.  189.  See  also  Benson  v.  Hem- 
thorn,  I  You.  &  Coll.  326. 

"  Buffalo  etc.  R.  Co.  v,  Lampson,  47  Barb.  533. 

3  Redmond  v.  Dickerson,  9  L.  J.  (Eq.)  309.  Compare  Great  Luxembourg 
R.  Co.  V,  Magnay,  25  Beav.  586. 

4  Parker  v.  McKenna,  L.  R.  10  Ch.  96.  But  where  the  company  issues 
debentures  and  puts  them  on  the  market,  and  sells  them  at  a  discount  because 
they  will  not  bring  par,  it  has  been  held  that  a  director  commits  no  violatioD 
of  duty  in  purchasing  some  of  them  at  market  rates.  A  director  commits  do 
misfeasance  or  breach  of  trust  by  advancing  money  to  the  company  on  the 
best  terras  the  company  can  get  from  other  people.  Campbell's  Case,  4  Ch. 
Div.  470. 

5  Parker  v.  Nickerson,  112  Mass.  195. 

^  Hodgkinson  v.  National  Live  Stock  Ins.  Co.,  26  Beav.  473;  Bank  of  St 
Mary's  v.  St.  John,  25  Ala.  566,  612. 

7  Ex  parte  Wilson,  L.  R.  8  Ch.  45 ;  a,  c.  24  L.  J.  (Ch.)  581 ;  27  L.  T.  (N.  s.) 
597. 

®  Sykes's  Case,  L.  R.  13  Eq.  255. 

9  Branch  Bank  v,  Collins,  7  Ala.  95. 
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(2.)  To  whom  they  are  thus  liable,  —  (a.)  To  the  Com- 
pany,—  On  grounds  already  suggested,'  the  party  whose 
office  and  duty  it  primarily  is  to  bring  and  prosecute  suits 
against  the  directors  of  a  corporation  for  breaches  of  their 
official  trust,  is  the  corporation  itself.'  Actions  at  law  are 
constantly  maintained  by  corporations  against  their  unfaithful 
directors,  where  the  injury  is  an  appropriate  one  for  redress 
in  a  court  of  law ;  3  and  in  equity  the  question  which  most 
frequently  arises  is,  not  whether  the  corporation  may  bring 
nch  an  action,  but  whether  it  is  not  the  only  party  which 
can  bring  it.*  It  is  well  settled  that  where  there  has  been 
a  waste  or  misapplication  of  the  funds  of  the  corporation, 
or  other  breach  of  trust  by  its  officers  or  agents,  a  suit  in 
equity  may  be  brought  in  the  name  of  the  corporation  to 
compel  them  to  account  for  what  the  corporation  has  lost 
through  such  waste,  misapplication,  or  breach  of  trust ;  and 
this  is  so,  although  there  may  be  an  adequate  remedy  at 
law.5 

(b.)  To  its  Receiver  or  Official  Liquidator.  —  The  receiver 
appointed  by  a  court  of  equity  to  take  charge  of  the  assets 
of  an  insolvent  corporation  succeeds  to  the  title  of  the  cor- 
poration ;  ^  and  whatever  rights  it  might  have  asserted  against 
its  unfaithful  directors,  he  may  assert  against  them.  This  is 
very  clear;  but  whether  he  can  go  further,  and  impeach  cor- 
porate acts  which  are  of  such  a  nature  that  the  corporation 
itself  would  be  estopped  to  impeach  them,  has  been  ques- 

'  Supra,  I.,  (I). 

'  Ryan  v.  Leavenworth  etc.  R.  Co.,  21  Kan.  365;  Denny  v,  Manhattan 
Co.,  2  Denio,  115;  Cross  v.  Sackett,  16  How.  Pr.  16. 

3  Simons  v.  Vulcan  Oil  &  Mining  Co.,  61  Pa.  St  202;  Branch  Bank  v. 
Collins,  7  Ala.  95;  Franklin  Fire  Ins.  Co.  v.  Jenkins,  3  Wend.  130. 

♦  Attorney-General  v,  Compton,  i  You.  &  Coll.  416;  Attorney-General  v, 
Kell,  2  Bcav.  595 ;  Attorney-General  v.  Wilson,  i  Cr.  &  Ph.  i ;  s.  c.  10  L. 
J.  (Ch.)  53;  4jur.  1 1 74. 

s  Charitable  Corp.  v,  Sutton,  2  Atk.  4CX>;  Citizens'  Loan  Assn.  v.  Lyons, 
zg  N.  J.  Eq.  no;  Attorney-General  v,  Utica  Ins.  Co.,  2  Johns.  Ch.  371,  389; 
Bajless  V.  Ome,  Freem.  Ch.  161,  173;  Attorney-General  v,  Wilson,  supra, 

*  High  on  Rec,  sect,  316.  Curtis  v.  Leavitt,  15  N.  Y.  44;  Brouwer  v.  Hill, 
I  Saadf.  629;  White  v.  Haight,  16  N.  Y.  310;  Osgood  v,  Laytin,  48  Barb. 
464. 


Digitized  by 


Google 


396  LIABILITY   OF   DIRECTORS   OF   CORPORATIONS. 

tioned.  In  other  words,  it  has  been  contended  that  his  title 
is  derivative,  —  that  he  can  do  nothing  except  what  his 
assignor,  the  corporation,  could  have  done.  This,  so  far  as 
I  am  able  to  express  an  opinion,  is  not  the  general  view 
of  the  courts.  He  occupies  a  higher  plane  than  that  of  a 
mere  representative  of  the  company ;  he  is  also  the  repre- 
sentative of  its  creditors,*  and,  as  such,  he  may  assert  against 
the  corporation  any  right  which  they  could  have  asserted. 
This  was  the  title  of  an  assignee  in  bankruptcy  under  the 
late  bankrupt  law;  he  might,  as  the  representative  of  cred- 
itors, contest  the  validity  of  the  acts  of  the  bankrupt.' 
The  assignee  of  a  bankrupt  corporation  might  impeach  any 
transaction  between  the  corporation  and  its  creditors  which 
its  creditors  might  impeach.  He  might  impeach  a  conven- 
tional payment  of  stock  made  by  exchanging  checks,  with 
the  view  of  changing  the  character  of  the  transaction  from 
a  subscription  of  stock  to  an  ordinary  debt.3  There  were 
cases,  however,  where  the  assignee  was  not  permitted  to 
assert  a  higher  right  than  his  assignor  had.  Thus,  where 
the  corporation  entered  upon  the  business  of  discounting 
paper  without  authority  of  law,  its  assignee  in  bankruptcy 
could  not,  it  was  held,  recover  the  money  which  it  had  so 
parted  with.  In  respect  of  such  a  transaction,  the  assignee 
succeeded  only  to  the  title  of  the  bankrupt  corporation,  and 
it  had  no  title.*     Neither  could  the  assignee  of  a  bankrupt 

'  The  better  doctrine  undoubtedly  is  that  he  stands  as  the  representative, 
both  of  the  creditors  of  the  corporation  and  of  its  shareholders.  He  is  nott 
therefore,  the  agent  or  representative  of  the  corporation  exclusively,  but  is  to 
be  regarded  rather  as  trustee  for  both  creditors  and  shareholders.  High  on 
Rec,  sect.  314  (citing  Gillet  v.  Moody,  3  N.  Y.  479;  Talmage  r.  Pell,  7  N. 
Y.  347;  Libby  v,  Rosekrans,  55  Barb.  217). 

*  Clerk's  Office  v.  Bank,  66  N.  C.  214 ;  In  re  MeUger,  2  Nat  Bank.  Reg. 
355 ;  Foster  v.  Hackley,  2  Nat.  Bank.  Reg.  406;  s.  r.  i  Ch.  Leg.  N.  137;  Brad- 
shaw  V.  Klein,  i  Nat.  Bank.  Reg.  542 ;  j .  r.  2  Biss.  20;  McLean  v,  Buckingham, 
3  McLean,  185;  s,  c,  13  How.  151 ;  In  re  Leland,  10  Blatchf.  503;  Upton  r. 
Hansbrough,  3  Bi«8.  417 ;  J.  c,  10  Nat.  Bank.  Reg.  369 ;  In  re  Jaycox,  7  Nat 
Bank.  Reg.  578;  s,  r.  13  Nat  Bank.  Reg.  122;  12  Blatchf.  209;  13  Blatchf.  70; 
Sawyer  v.  Hoag,  17  Wall.  610. 

3  Sawyer  v,  Hoag,  17  Wall.  610. 

4  In  re  Jaycox,  13  Blatchf.  70. 
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corporation   assert   the   rights   of  its   creditors   against   its  . 

directors,  under  a  statute  making  them  liable  for  certain 
official  defaults ;  for  this  liability  was  not  in  the  nature  of 
corporate  assets.' 

A  receiver,  it  is  believed,  succeeds  to  rights  equally  large. 
He  may  disaffirm  certain  acts  of  the  corporation  which  are 
illegal  and  in  violation  of  the  rights  of  its  creditors.  He 
may  maintain  an  action  to  set  aside  illegal  transfers  of 
securities  belonging  to  the  corporation.'  He  may  maintain 
an  action  against  the  president  of  the  corporation,^  or  against 
a  director,^  to  recover  corporate  funds  or  securities  which 
the  latter  has  fraudulently  abstracted. 

So  it  has  been  decided  by  Sir  Joseph  Jessel,  M.  R.,  that 
the  officer  known  as  the  official  liquidator,  appointed  under 
the  Companies  Act,  1862,  for  the  winding-up  of  an  insolvent 
company,  has  rights  more  extensive  than  those  which  the 
company  had  prior  to  the  winding-up  order;  he  can  assert, 
as  against  the  members  of  the  company,  rights  which  the 
company  itself  could  not  have  asserted  ;5  but  as  this  is  a 
power  expressly  given  by  statute,^  it  does  not  much  aid  our 
inquiry.  In  Maine,  the  trustees  appointed  to  wind  up  an 
insolvent  corporation  cannot  sue  for  wrongs  done  by  its  . 
officers  to  the  injury  of  its  creditors ;  such  an  action  must 
be  brought  by  the  creditors  themselves.^ 

(c.)  To  the  Shareholders.  —  No  action  lies  at  law  by  a 
shareholder  against  a  director  of  the  corporation  for  breach 
of  his  official  trust.®     The  reason  is,  that  trusts  are  not  the 

»  Bristol  V.  Sanford,  12  Blatchf.  341.     But  see  Gunkle's  Case,  48  Pa.  St. 
13 ;    Piscataqua  etc.  Co.  v.  Hill,  60  Me.  178. 
»  Gillet  V.  Moody,  3  N.  Y.  479. 

3  Butterworth  v,  O'Brien,  24  How.  Pr.  438. 

4  Gillet  V,  Phillips,  13  N.  V.  114;   Hayes  v,  Kenyon,  7  R.  I.  136. 

5  In  re  National  Funds  Ins.  Co.,  10  Ch.  Div.  118.  See  also  Felton's  Ex- 
ecutor's Case,  L.  R.  i  Eq.  Cas.  219 ;   Madrid  Bank  v,  Bayley,  L.  R.  2  Q.  B.  36. 

^  Companies  Act,  1862  (24  &  25  Vict.),  c.  89,  sect.  165. 

7   Piscataqua  etc.  Co.  z/.  Hill,  60  Me.  182. 

*  Smith  V.  Kurd,  12  Mete.  371;  Smith  v.  Poor,  40  Me.  415;  Allen  v. 
Curtis,  26  Conn.  456.  So  also  under  the  civil  code  of  Louisiana.  Faurie  v, 
Millaudon,  3  Mart.  (n.  s.)  476.  Kimmel  v.  Stoner,  18  Pa.  St.  155,  is  an 
exceptional  case,  holding  otherwise. 
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subjects  of  the  cognizance  of  the  courts  of  law,  and  the 
directors  of  a  corporation,  in  the  view  of  the  courts  of  law, 
are,  as  already  stated,  agents  of  the  artificial  body, — the 
corporation, — and  not  agents  of  its  members.*  For  this 
reason  a  shareholder  cannot,  without  the  aid  of  a  statute, 
recover  of  the  officers  of  the  corporation  damages  for  refus- 
ing to  transfer  to  him,  on  the  books  of  the  company,  shares 
which  he  has  purchased ;  *  nor  for  refusing  to  pay  him  a 
dividend; 3  nor  for  fraud,  whereby  his  shares  have  been 
depreciated.*  In  these  cases,  it  is  the  corporation  which  is 
liable  at  law,  and  not  the  officers  or  directors.  But  many 
transactions  take  place  between  directors  of  corporations 
and  the  shareholders,  as  to  which  the  directors  may  make 
themselves  liable  to  the  shareholders,  just  as  they  would  be 
to  strangers.  Most  of  the  cases  under  this  head  are  those 
in  which  the  shareholder  has  been  induced  by  the  fraud  of 
the  director  to  subscribe  for  shares  in  the  company ;  but  as 
this  is  a  liability  incurred  in  dealing  with  the  shareholder  as 
a  stranger,  and  not  within  the  scope  of  any  trust  relation 
which  subsists  between  him  and  the  director,  it  will  not  be 
considered  under  this  head.' 

Nor  can  a  shareholder  maintain  a  suit  in  equity  against 
the  directors  of  a  company  for  breaches  of  their  official 
duty,  unless  such  breaches  of  duty  have  resulted  in  injury 
to  the  corporate  property,  for  which  the  corporation  refuses 
to  sue.  One  reason  given  for  this  rule  is,  that  if  the  separate 
shareholders  were  permitted  thus  to  sue,  the  directors  would 
be  harassed  with  endless  litigation.  A  better  reason  is, 
that  shareholders  are  not  part-owners  of  the  corporate  prop- 
erty ;  the  corporation  is  the  owner,  and  the  interest  of  the 
shareholders  therein  is  only  indirect  and  derivative.*  Hence, 
a  shareholder  cannot  maintain  a  bill  in  equity  against  other 
shareholders  for  an  account  of  the  corporate  property,'  nor 

*  Supra,  I.;   III.,  (2).  ■  Denny  v.  Manhattan  Co.,  2  Denio,  115. 

3  French  «/.  Fuller,  23  Pick.  108. 

4  Gardiner  v.  Pollard,  10  Bosw.  674.  But  see  Crook  r.  Jewctt,  1 2  How. 
Pr.  19.  5  Infra,  V.,  (2). 

*  Forbes  v,  Whitlock,  3  Edw.  Ch.  446.  7  Pratt  v.  Bacon,  10  Pick.  123. 
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can  shareholders  maintain  a  bill  to  redeem  corporate  prop- 
erty which  has  been  sold  under  a  mortgage.'  So,  if  several 
persons  owning  lands  in  common  become  incorporated  for 
the  purpose  of  selling  and  improving  such  lands,  one  of  the 
tenants  cannot  thereafter  maintain  an  action  with  respect  to 
these  lands,  because  the  title  to  them  has  been  vested  in  the 
corporation.'  So,  shareholders  will  not  be  permitted,  in  a 
suit  in  equity  against  the  corporation,  to  appear  and  answer 
the  bill  /or  the  company ;  since  the  company  would  not  be 
bound  by  any  order  or  decree  rendered  against  it,  founded 
on  the  admissions  of  such  an  answer,  or  upon  any  stipula- 
tions which  such  parties  might  undertake  to  make  for  it.3 

But  if  the  directors  of  a  corporation  are  guilty  of  a  breach 
of  trust  injurious  to  the  corporate  property,  or  to  the  rights 
of  the  shareholders,  or  a  portion  of  them,  and  if  the  corpo- 
ration refuses  to  institute  the  proper  proceedings  to  restrain 
or  redress  such  injury,  one  or  more  of  the  shareholders  may 
do  it  in  their  individual  names.* 

The  failure  or  refusal  of  the  corporation  itself  to  demand 
redress  is  a  condition  precedent  to  the  right  of  the  share- 
holders  to  sue   or  to  appear  as   plaintiffs.^    Accordingly, 

*  Kennebec  etc.  R.  Co.  ».  Portland  etc.  R.  Co.,  54  Me.  173,  181. 
^  Colquitt  V.  Howard,  11  Ga.  556. 

3  Branson  v.  La  Crosse  etc.  R.  Co.,  2  Wall.  283,  301. 

4  This  doctrine  was  either  acted  upon  or  conceded  in  each  of  the  following 
cases:  Hodges  v.  New  England  Screw  Co.,  i  R.  I.  312;  Dodge  v.  Woolsey, 
18  How.  331 ;  Robinson  v.  Smith,  3  Paige,  222 ;  Peabody  v.  Flint,  6  Allen, 
52 ;  Percy  r.  Millaudon,  8  Mart.  (N.  s.)  68 ;  Brown  v.  Vandyke,  8  N.  J.  Eq. 
795;  Kennebec  etc.  R.  Co.  v,  Portland  etc.  R.  Co.,  54  Me.  173,  181 ;  Menier 
V.  Hooper  Telegraph  Works,  L.  R.  9  Ch.  350;  Colquitt  v,  Howard,  ii  Ga. 
556,  569 ;  Forbes  v.  Whitlock,  3  Edw.  Ch,  446 ;  Greaves  v.  Gouge,  69  N.  Y. 
154;  Butts  V.  Wood,  37  N.  Y.  317;  Hazard  v.  Durant,  1 1  R.  I.  195;  Solo- 
mons V.  Laing,  12  Beav.  339;  Gregory  7/.  Patchett,  33  Beav.  595;  Ryan  v. 
Leavenworth  etc  R.  Co.,  21  Kan.  365.  In  In  re  Bank  of  Gibraltar,  L.  R.  i 
Ch.  68,  the  court  gave  leave  to  certain  contributories  (the  company  being  in 
process  of  winding  up)  to  file  a  bill  in  the  name  of  the  company  against  the 
[lirectors. 

s  Kennebec  etc.  R.  Co.  v,  Portland  etc.  R.  Co.,  54  Me.  173,  181;  Hersey 
V,  Veazey,  24  Me.  9 ;  Greaves  v.  Gouge,  69  N.  Y.  154 ;  Memphis  City  v.  Dean, 
5  WalL  64,  73;  Dodge  v.  Woolsey,  18  How.  331,  345;  Brewer  v,  Boston 
Theatre,  104  Mass.  378. 
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where  the  corporation  was  a  co-plaintiff  in  the  bill,  because 
there  was  no  allegatio*n  that  it  committed  any  breach  of 
trust  in  respect  to  the  things  complained  of,  it  was  held  that 
the  shareholders  were  not  properly  parties.'  A  complaint 
which  fails  to  aver  that  the  corporation,  on  request,  has 
refused  to  bring  the  proper  action,  is  bad  on  demurrer;* 
and,  it  seems,  may  be  taken  advantage  of  by  plea  in  abate- 
ment.3  But  this  rule  does  not  obtain  where  the  other  alle- 
gations of  the  bill  show  that  such  a  request  would  have  been 
useless/  An  averment  that  the  present  board  of  directors 
openly  connived  at  the  fraud,  and  approved  of  the  transac- 
tion which  the  stockholders  sought  to  impeach,  was  sufficient 
excuse  for  not  applying  to  them.^  But  an  allegation  in  the 
petition,  that  the  board  of  directors  consisted  "  nearly  if  not 
entirely"  of  the  persons  who  committed  the  wrong,  was  held 
insufficient  as  an  excuse  for  not  applying  to  them,  as  it  did 
not  present  an  issuable  fact.^  When,  however,  the  fact  of 
complicity  in  the  fraud,  or  attempted  ratification  by  the  con- 
trolling officers  of  the  company,  appears  from  averments,  so 
that  the  application  would  be  unavailing,  it  need  not  be 
formally  alleged  to  have  been  made.  With  this  qualifica- 
tion, the  doctrine  as  succinctly  stated  in  Greaves  v.  Gouge,' 
that  ''  the  complaint  should  allege  that  the  corporation, 
on  being  applied  to,  refuses  to  prosecute,"  is  undoubtedly 
sound.^ 

It  seems  that  all  the  stockholders  ought  to  be  joined  as 
plaintiffs,  if  practicable  (except  the  directors  who  are  made 
defendants) ;  but  where  they  are  so  numerous  as  to  render 
this  impossible,  or  very  inconvenient,  a  number  of  them  may 

*  Kennebec  etc.  R.  Co.  v.  Portland  etc.  R.  Co.,  54  Me.  173,  181. 
'  Greaves  v.  Gouge,  69  N.  Y.  154;  Brewer  v.  Boston  Theatre,  104  Mass. 
378;  Foss  V.  Harbottle,  2  Hare,  461  ;  Mozley  v,  Alston,  I  Ph.  790. 

3  Memphis  City  v.  Dean,  8  Wall.  64,  73. 

4  Heath  v,  Erie  R.  Co.,  8  Blatchf.  347. 

s  Heath  v,  Erie  R.  Co.,  8  Blatchf.  347;  Mussina  v,  Goldthwaite,  34  Texas, 
125. 

6  Cogswell  V.  Bull,  39  Cal.  320.  7  69  N.  Y.  154. 

^  As  to  the  manner  of  alleging  that  the  corporation  refuses  to  prosecute, 
sec  Hazard  v,  Durant,  il  R.  I.  195;  Mason  v,  Harris,  11  Ch.  Div.  97. 
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Sle  a  bill  in  behalf  of  themselves  and  all  others  standing  in 
the  same  situation  with  them.'  It  will  frequently  happen 
Jiat  a  majority  of  the  shareholders  are  in  the  fraudulent 
:onspiracy  against  the  rights  of  the  minority.  Here  the 
ninority,  or  one  of  the  minority,  suing  for  himself  and  the 
)thers  in  like  situation  with  him,  may  file  the  bill.*  Where 
he  bill  is  thus  filed,  it  is  not  necessary  that  the  shareholders 
hould  be  made  parties  by  name,3  nor  is  it  an  objection  that 
ome  of  the  shareholders  have  become  adversely  interested.-^ 


*  Robinson  v.  Smith,  3  Paige,  222,  233. 

•  Menier  v.  Hooper  Telegraph -Works,  L.  R.  9  Ch.  350;  Preston  v.  Grand 
Collier  Dock  Co.,  1 1  Sim.  327  ;  Hichens  v,  Congreve,  4  Russ.  562 ;  Solomons  v, 
Aing,  12  Beav.  339;  Wood  v.  Draper,  24  Barb.  187;  Bloxam^v.  Metropolitan 
-  Co.,  L.  R.  3  Ch.  337 ;  Heath  v.  Erie  R.  Co.,  8  Blatchf.  347,  406 ;  Samuel 
.  Holladay,  i  Woolw.  400;  Baldwin  v.  Lawrence,  2  Sim.  &  St  18;  Mac- 
ride  V.  Lindsay,  9  Hare,  574.  See  also  Douglas  v.  Horsfall,  2  Sim.  &  St. 
S4;  Bromley  v.  Smith,  i  Sim.  8.  But  in  Gregory  v,  Patchett,  33  Beav.  595, 
)9,  where  the  bill  was  brought  by  shareholders  to  impeach  ultra  vires  acts 

'  the  directors,  it  was  held  not  necessary  that  the  corporation  should  be  made 
party.  But  Sir  John  Romilly  did  not  regard  it  as  a  full  corporation,  but 
ther  as  a  joint-stock  company  or  partnership.  In  Dodge  v.  Woolsey,  18 
ow.  331,  the  suit  was  brought  by  a  single  stockholder,  and  no  objection  was 
ade  to  the  bill  on  that  account.     Lord  Justice  Rolt,  in  his  opinion  in  Hoole 

Great  Western  Railway  Company,  L.  R.  3  Ch.  262,  says :  <*  If  the  act  com- 
ained  of  is  illegal,  as  I  think  it  is,  I  do  not  at  present  see  why  any  single 
lareholder  should  not  be  at  liberty  to  file  a  bill  to  restrain  the  company  from 
ceeding  their  powers.  ♦  ♦  ♦  If  one  individual  having  an  interest  com- 
ains  of  an  act  of  the  whole  company,  or  the  executive  of  the  whole  company, 

being  illegal,  there  is,  as  a  general  rule,  no  necessity  for  any  other  share- 
elders  being  present.*'  But  in  this  case  the  suit  was  brought  by  the  share- 
>lder  on  behalf  of  himself  and  of  all  his  co-shareholders.  And  where  it 
d  not  appear,  in  a  suit  by  three  partners  of  a  numerous  trading  company, 
u  they  not  only  appeared  for  themselves  but  for  the  others,  the  bill  was 
;missed.  Baldwin  v,  Lawrence,  2  Sim.  &  St.  18.  See  also  Douglas  v, 
orsf&ll,  2  Sim.  &  St  184.  So,  where  one  of  the  shareholders  in  a  chartered 
rporation  undertook  to  recover  from  the  company  for  false  representations, 
ide  to  himself  and  co-shareholders  alike,  the  bill  was  held  demurrable 
cause  the  others  were  neither  made  parties  nor  did  he  appear  for  them. 
acbride  v,  Lindsay,  9  Hare,  574. 

3  Taylor  v.  Salmon,  4  Myl.  &  Cr.  134;  Cockburn  v,  Thompson,  16  Ves. 
i;  Wallworth  v.  Holt,  4  Myl.  &  Cr.  619;  Dennis  v.  Kennedy,  19  Barb. 
7 ;    Hichens  v.  Congreve,  4  Russ.  562. 

4  C^olman  v.  Extern  Counties  R.  Co.,  10  Beav.  1 ;  Clements  v,  Bowes,  i 
-ew.  684. 

VOL.  VI.  NO.  3.  26 
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The  corporation  itself  is  an  indispensable  party  to  the 
proceeding ;  and  where,  by  reason  of  its  failure  or  refusal  to 
bring  the  suit,  the  shareholders  bring  it  in  their  own  names, 
the  corporation  must  be  made  a  party  defendant.'  All 
shareholders  or  members  who  are  not  joined  as  plaintiffs 
should  be  joined  as  defendants  where  it  is  practicable  to  do 
so,'  and  those  whose  names  do  not  appear  are  not  ignored, 
but  may  come  in  and  be  joined  as  plaintiffs.^  The  corpora- 
tion must  be  brought  in  by  proper  process,  —  either  by 
actual  service,  or  by  publication  if  it  be  a  foreign  corpora- 
tion. It  will  not  be  sufficient  merely  to  name  it  in  the  bill 
as  a  party  defendant.* 

In  cases  of  this  kind,  where  the  liability  arises  from  the 
wrongful  act  of  the  parties,  each  is  liable  for  all  the  conse- 
quences ;  there  is  no  contribution  between  them.s  though 
the  case  against  each  is  distinct,  depending  upon  the  evi- 
dence against  him.  It  is  not,  therefore,  necessary  to  make 
all  the  directors  parties  who  may  have  more  or'  less  joined 
in  the  act  complained  of  ^ 

*  Robinson  v.  Smith,  3  Paige,  222,  233 ;  Greaves  f.  Gouge,  69  N.  Y.  154; 
Gardiner  v.  Pollard,  10  Bosw.  674;  Davenport  v.  Dows,  18  Wall.  626; 
Charleston  Ins.  Co.  v,  Sebring,  5  Rich.  £q.  342;  Samuels  v,  Holladay, 
McCahon,  214;  s.  c,  i  Woolw.  400.  In  Mason  v.  Harris,  11  Ch.  Div.  97, 
the  bill  was  filed  by  two  shareholders  on  behalf  of  themselves  and  all  the 
shareholders  except  the  persons  named  as  defendants,  against  the  managing 
director,  two  other  directors,  and  the  company.     The  bill  was  sustained. 

«  Whitney  v.  Mayo,  15  111.  251.  See  Walburn  v.  Ingilby,  i  Myl.  & 
K.  61. 

3  Peabody  v,  Flint,  6  Allen,  52. 

4  Samuels  v.  Express  Co.,  McCahon,  214;  Sn  c,  i  Woolw.  400;  Cunning- 
ham  V.  Pell,  5  Paige,  607. 

5  Menryweather  v,  Nixan,  8  Term  Rep.  186;  Peck  v,  Ellis,  2  Johns.  Ch. 
131 ;  Oakes  v,  Spaulding,  40  Vt.  347 ;  Spaulding  v,  Oakes,  42  Vl  343.  Unless 
the  act  which  rendered  the  directors  liable  was  not  in  itself  illegal,  but  merely 
ultra  vires.     Ash  hurst  v.  Mason,  L.  R.  20  Eq.  225. 

*  Attorney-General  ».  Wilson,  i  Cr.  &  Ph.  i,  28;  j.  c,  10  L.  J.  (Ch.) 
53;  4  Jur.  1 1 74;  7  L.  J.  (Ch.)  6;  Charitable  Corp.  v,  Sutton,  2  Atk.  400; 
Land  Credit  Co.  v,  Fermoy,  L.  R.  5  Ch.  763;  Franklin  Fire  Ins.  Co.  r. 
Jenkins,  3  Wend.  130;  Cunningham  v,  Pell,^  5  Paige,  607.  Sec  Percy  v. 
Millaudon,  3  La.  568;  Heath  v,  Erie  R.  Co.,  8  Blatchf.  347 ;  Protection  Ins, 
Co.  V,  Dummer  (cited),  5  Paige,  612;  Gaffney  v,  Colvill,  6  Hill,  567; 
Cazeaux  v,  Mali,  25  Barb.  578,  587.     See  also  Peck  v.  Ellis,  2  Johns.  Ch. 
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V.  Liability  to  Strangers, — (i.)  In  general, — The  direc- 
tors of  a  corporation  are  the  custodians  of  a  fund  which 
American  courts  of  equity  have  impressed  with  the  charac- 
ter of  a  trust-fund  for  the  security  of  their  creditors.'  If, 
therefore,  they  divert  this  fund  to  their  own  use,  a  court  of 
equity  will  compel  them  to  surrender  it  up  for  the  benefit  of 
the  creditors,  just  as  it  follows  any  other  trust  fund  into  the 
hands  of  one  who  gets  it  with  notice  of  the  trust."  But  the 
directors  of  a  corporation  are  not  trustees  for  its  creditors 
in  the  same  sense  in  which  an  agent  is  the  trustee  of  his 
principal.  In  this  sense  they  are  the  trustees  of  the  share- 
holders, who  have  elected  them  to  act  as  such,  and  not  the 
trustees  of  strangers  to  the  shareholders.^  They  are,  hence, 
not  liable  to  persons  who  deal  with  the  corporation  through 
them,  for  mere  non-feasance,  but  only  for  misfeasance.'^ 

131;  Coventry  v.  Barton,  17  Johns.  142;  Arnold  v.  Clifford,  2  Sumn.  238; 
London  Gas-Light  Co.  v.  Spottiswoode,  14  Beav.  264;  Beadles  v,  Burch,  10 
Sim.  332 ;  Consett  v.  Bell,  i  You.  &  Coll.  569. 

^  Wood  V,  Dummer,  3  Mason,  308;  Vose  v.  Grant,  15  Mass.  506;  Spear 
V.  Grant,  16  Mass.  9,  15;  Baker  v.  Atlas  Bank,  9  Mete.  192;  Mumma  v. 
Potomac  Co.,  8  Pet.  286;  Curran  v,  Arkansas,  15  How.  304;  Tarbcll  v.  Page, 
14  111.  46;  Ogilvic  V.  Knox  Ins.  Co.,  22  How.  387;  Payson  v.  Stoever,  2 
Dill,  431;  Sawyer  v,  Hoag,  17  Wall.  610;  Burke  v.  Smith,  16  Wall.  390; 
J^ew  Albany  v,  Burke,  ii  Wall.  96;  Hightowcr  v,  Thornton,  8  Ga.  486; 
Robison  V.  Carey,  8  Ga.  530;  Reid  v,  Eatonton  Co.,  40  Ga.  102;  Sice  v. 
Sloom,  19  Johns.  456 ;  Briggs  v,  Penniman,  8  Cow.  395 ;  Mann  v.  Pentz,  3 
^.  Y.  422;  Hurd  V,  Tallman,  60  Barb.  272;  Bank  of  St.  Marys  v.  St.  John,  25 
Ma.  612;  Curry  v.  Woodward,  53  Ala.  375;  Smith  v.  Huckabee,  53  Ala.  195; 
Paschall  v,  Whitsett,  11  Ala.  472;  Allen  v.  Montgomery  R.  Co.,  11  Ala.  437; 
)assett  V.  St.  Alban*s  Hotel  Co.,  47  Vt.  313;  Adler  v.  Milwaukee  Patent 
Jrick  Co.,  13  Wis.  57;  Miers  v.  Zanesville  etc.  Turnpike  Co.,  11  Ohio,  274; 
.  c.  13  Ohio,  197;  Henry  v,  Vermillion  etc.  R.  Co.,  17  Ohio,  187;  Marsh  v, 
burroughs,  I  Woods,  467;  Payne  v.  BuUard,  23  Miss.  90.  In  Tinkham  v, 
iorst,  31  Barb.  407,  the  court  proceeded  on  the  idea  that  creditors  have  an 
t^uitable  lien  upon  the  assets  of  a  dissolved  corporation  in  the  hands  of  one 
)f  its  members. 

•  Bank  of  St  Marys  v,  St  John,  25  Ala.  566 ;  Wood  v,  Dummer,  3  Mason, 
08;  Adler  V.  Milwaukee  Patent  Brick  Co.,  13  Wis.  62;  Gratz  v.  Redd,  4  B. 
>!on.  178,  196. 

3  Pool's  Case,  9  Ch.  Div.  322,  328. 

♦  Fusz  V,  Spaunhorst  67  Mo.  256,  264.  Sec,  in  support  of  the  same  view, 
»mith  V,  Hurd,  12  Mete  371;  Smith  v.  Poor,  40  Me.  415;  Zinn  v,  Mendel, 

W.  Va.  580. 
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(2.)  For  Fraudulent  Representations  inducing  Persons  to 
purchase  Shares  in  the  Company.  —  If  the  directors  of  a 
company  put  forth  false  prospectuses,  or  other  fraudulent 
misrepresentations,  whereby  a  person  is  induced  to  purchase 
shares  in  the  company,  and  he  thereby  sustains  damage,  he 
may  recover  the  same  of  the  directors  in  an  action  at  law 
for  deceit.'  The  gist  of  this  action  is  fraudulent  intent,  and 
for  this  reason  it  will  not  lie  against  the  corporation  itself, 
since  a  fraudulent  intent  is  not  imputable  to  an  artificial  body; 
nor,  in  case  of  joint-stock  companies,  will  the  fraudulent  intent 
of  the  directors  and  agents  be  transferred  by  intendment  from 
them  to  the  body  of  shareholders.'  This  does  not  in  any 
manner  impugn  the  rule  that  a  corporation  is  answerable 
civiliter  for  the  frauds  of  its  agents.  That  rule  is  well  estab- 
lished,3  and  proceeds  upon  the  ground  that  a  corporation 
will  not,  any  more  than  a  natural  person,  be  permitted  to 
retain  an  advantage  which  comes  to  it  through  the  fraud  of 
its  agent.^  But  an  action  at  law  for  damages,  the  gist  of 
which  is  fraudulent  intent,  can  perhaps  be  maintained  only 

'  Davidson  v,  Tulloch,  3  Macq.  H.  L.  Cas.  783 ;  Bedford  v,  Bagshaw,  4 
Hurl.  &  N.  538;  J.  c.  29  L.  J.  (Exch.)  5  >;  Scott  v,  Dickson,  29  L.  J.  (Exch.) 
62,  note ;  Paddock  v.  Fletcher,  42  Vt  389 ;  Nelson  v.  Luling,  4  Jones  &  Sp. 
544  (affirmed,  62  N.  Y.  645);  Wontner  v.  Shairp,  4  C  B.  404;  Jarrett  v, 
Kennedy,  6  C.  B.  318;  Bale  v,  Cleland,  4  Fost  &  Fin.  117;  Gerhard  v. 
Bates,  2  El.  &  Bl.  476 ;  s.  c.  20  Eng.  Law  &  Eq.  129 ;  Clarke  v.  Dixoh,  6  C. 
B.  (N.  s.)  453;  Cross  V.  Sackett,  2  Bosw.  617;  Cazeaux  v,  Mali,  25  Barb. 
578;   Morgan  v,  Skiddy,  62  N.  Y.  319. 

»  New  Brunswick  etc.  R.  Co.  v.  Conybeare,  9  H.  L.  Cas.  725,  740;  West- 
em  Bank  of  Scotland  v,  Addie,  L.  R.  i  H.  L.  (Sc.)  145,  157. 

3  Western  Bank  of  Scotland  v.  Addie,  L.  R.  i  H.  L.  (Sc)  145 ;  National 
Exchange  Co.  v.  Drew,  2  Macq.  H.  L.  Cas.  103;  j.  c.  i  Pat.  (Sc.)'App.  482; 
Mackay  v.  Commercial  Bank,  L.  R.  5  P.  C.  394;  Ranger  v.  Great  Western 
R.  Co.,  5  H.  L.  Cas.  72 ;  New  Brunswick  etc  R.  Co.  v,  Conybeare,  9  H.  L. 
Cas.  711;  Brockwell's  Case,  4  Drew.  205;  Ayre's  Case,  25  Beav.  513; 
Blake's  Case,  34  Beav.  639;  Ex  parte  Ginger,  5  Irish  Ch.  (n.  s.)  174. 

4  Western  Bank  of  Scotland  v.  Addie,  L.  R.  i  H.  L.  (Sc.)  145,  158; 
Lord  Chelmsford,  in  Oakes  v.  Turquand,  L.  R.  2  H.  L.  325,  344;  Rives  v. 
Montgomery  Plank-road  Co.,  30  Ala.  92;  Henderson  v.  Railroad  Co.,  17 
Texas,  560.  See,  on  the  general  principle,  Atwood  v,  Wright,  29  Ala.  346; 
Bowers  v,  Johnson,  10  Smed.  &  M.  169 ;  Meadows  v.  Smith,  7  Ired.  £q.  7 ; 
Harris  v.  Delamar,  3  Ired.  Eq.  219 ;  Bridgman  v.  Green,  2  Ves.  Sr.  627 ; 
Huguenin  v.  Baseley,  14  Ves.  273 ;  s,  c.  White  &  Tudor  Ld.  Cas.  556. 
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against  him  who  has  been  guilty  of  the  fraudulent  intent.* 
It  is  said  that  the  representations  must  not  only  be  false  in 
fact,  but  they  must  have  been  made  with  an  intent  to  deceive. 
This  intent  may  be  inferred  from  evidence  showing  that  the 
party  making  them  knew  of  their  falsity  at  the  time,  or  at 
least  professed  knowledge  of  their  truth,  when,  in  point  of 
fact,  he  was  conscious  he  had  none.  But,  in  either  case, 
falsehood  uttered  with  intent  to  deceive  is  essential.'  We 
apprehend  that  it  is  not  necessary  to  show  that  the  defend- 
ants knew  that  the  representations  were  untrue ;  3  but  it  is 
sufficient  if  it  be  made  to  appear  that  they  made  them  with 
a  fraudulent  mind  and  motive,  intending  thereby  to  deceive 
and  defraud,  and  indifferent  as  to  whether  they  were  true  or 
not.-* 

It  is  clear  that  such  an  action  will  not  lie  wherq  the  repre- 
sentations, though  untrue,  were  made  bona  fide ^  and  under  a 
reasonable  and  well-grounded  belief  that  they  were  true.* 
But  the  mere  fact  that  a  person  has  allowed  his  name  to  be 
used  for  the  purpose  of  floating  the  stock  of  the  corpora- 
tion, which  afterwards  turns  out  to  be  worthless,  will  not 
make  him  liable,  in  the  absence  of  proof  that  he  participated 
in  the  publishing  of  the  false  representations.*     "  It  must," 

'  Arthur  v,  Griswold,  55  N.  Y.  400.  In  an  action  which  seeks  to  charge 
the  directors  of  a  corporation  for  fraudulent  misrepresentations,  it  is  therefore 
error  to  admit  evidence  of  false  representations  made  by  another  agent  of  the 
company.     Ibid. 

'  Wakeman  v.  Dalley,  51  N.  Y.  27;  Nelson  v,  Luling,  4  Jones  &  Sp.  44 
(affirmed,  62  N.  Y.  645)  ;  Cazeaux  v.  Mali,  25  Barb.  578,  583.  To  the  same 
general  principle,  see  Evans  v,  Collins,  5  Q.  B.  803. 

3  See,  however,  Arthur  v,  Griswold,  55  N.  Y.  400;  Addington  v.  Allen, 
II  Wend.  374;  Fusz  v,  Spaunhorst,  67  Mo.  256,  264. 

^  Taylor  v.  Ashton,  1 1  Mee.  &  W.  401,  415 ;  LefTman  v,  Flanigan,  5  Phila. 
I55t  161 ;  Shrewsbury  v,  Blount,  2  Man.  &  G.  476.  As  to  what  will  be  a 
sufficient  allegation  of  an  intent  to  deceive,  see  Gerhard  v.  Bates,  2  £1.  &  Bl. 
476;  Matthews  v.  Stanford,  17  Ga.  543;  s,  c,  sub  nom.  Sisson  v.  Matthews, 
20  G.  848;  Evans  v.  Collins,  5  Q.  B.  804,  820;  Rawlings  t/.  Bell,  i  C.  B. 
951 ;  Warner  v.  Daniels,  i  Woodb.  &  M.  91,  107;  Miner  v,  Medbury,  6  Wis. 
295.  5  Shrewsbury  t/.  Blount,  2  Man.  &  G.  475. 

^  Morgan  v,  Skiddy,  62  N.  Y.  319.  It  was  so  held  where  the  plaintiff, 
instead  of  purchasing  shares,  loaned  money  to  the  corporation.  Arthur  v. 
Griswold,  55  N.  Y.  400. 
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says  Lord  Romilly,  M.  R.,  "be  established  that  there  was, 
by  the  prospectus,  a  misrepresentation  made  by  the  persons 
sought  to  be  made  answerable,  knowingly  false,  and  also 
that  it  was  made  by  them  with  a  view  to  deceive,  and  that 
it  did  deceive  the  plaintiff."  In  the  opinion  of  the  same 
learned  and  -experienced  judge,  the  equitable  doctrine  of 
constructive  fraud  has  no  application  to  cases  of  this  kind. 
Here,  to  make  the  directors  liable,  they  must  have  been 
guilty  of  a  distinct  fraud.'  This  doctrine  was  forcibly  denied 
by  Sir  George  Jessel,  the  successor  of  Lord  Romilly.  In 
another  case  his  view,  in  substance,  was  that  the  directas 
who  had  concurred  in  putting  forth  the  false  statement  were 
equally  responsible  whether  they  had  done  it  with  an  evil 
motive  or  through  negligence ; '  and  in  support  of  this  view 
he  cited  several  cases,^  but  they  do  not  fully  bear  out  his 
view. 

Moreover,  the  fraudulent  misrepresentation  must  have 
been  a  material  inducement  to  the  act  of  the  plaintiff  in 
purchasing  the  shares.  This  is  perfectly  obvious  upon  prin- 
ciple. There  would  be  neither  sense  nor  justice  in  requiring 
a  person  to  pay  damages  for  a  wrong  which  did  not  produce 
the  injury  complained  of.  But  this  does  not  mean  that  the 
fraudulent  representations  should  have  been  the  sole  induce- 
ment to  the  act  of  the  plaintiff  in  purchasing  the  shares.* 
If  A.  is  guilty  of  a  negligent  act,  and  B.  is  guilty  of  another 
negligent  act,  and  these  two  acts  combining  together  result 
in  an  injury  to  C,  C.  may  maintain  an  action  either  against 

«  Ship  v.  Crosskill,  L.  R.  lo  Eq.  73,  84,  85. 

'  Eagleslield  v.  Marquis  of  Londonderry.  4  Ch.  Div.  693,  704. 

3  Burrowes  v.  Lock,  lo  Ves.  470;  Slim  v,  Croucher,  i  De  G.  F.  &  J.  518; 
Peek  V,  Gurney,  L.  R.  6  H.  L.  377 ;  Reese  River  Mining  Co.  v.  Smith,  L.  R. 
4  H.  L.  79. 

4  Morgan  v.  Skiddy,  62  N.  V.  319  (affirming  s,  c.  4  Jones  &  Sp.  152). 
This  is  a  general  principle  in  the  law  of  fraud.  Arthur  v.  Griswold,  55  N.  Y. 
400;  Lord  Cranworth,  in  Western  Bank  of  Scotland  v.  Addie,  L.  R.  I  H.  L. 
(Sc)  145,  158;  Jennings  z/.  Broughlon,  22  L.  J.  (Ch.)  585;  s,  c,  17  Jur.  90$; 
19  Eng.  Law  &  Eq.  420.  To  the  same  effect  is  Salem  Mill  Dam  Co.  v. 
Ropes,  9  Pick.  187,  197;  Pulsford  v,  Richards,  22  L.  J.  (Ch.)  559;  s,  c.  17 
Jur.  865;  19  Eng.  Law  &  Eq.  387;  Vane  v.  Cobbold,  i  Exch.  798;  /.  c,  17 
L.  J.  (Exch.)  97;   12  Jur.  60;  Walker  v.  Mobile  etc.  R.  Co.,  34  Miss.  245. 
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A.  or  B.'  It  is  obvious  that  this  principle  is  just  as  appli- 
cable where  the  act  or  acts  which  resulted  in  the  injury  were 
fraudulent  misrepresentations  as  where  they  were  negligent 
omissions.  We  have  no  doubt  that  if  the  directors  of  a  com- 
pany were  to  put  forth  a  false  and  fraudulent  prospectus, 
and  it  should  be  seen  and  read  by  A.,  and  a  broker  should 
falsely  make  the  same  representations  to  A.,  as  of  his  own 
knowledge,  A.  would  have  an  action  for  damages  either 
against  the  directors  or  against  the  broker ;  and  it  has  been, 
in  eflfect,  so  held.  It  has  been  held  that  a  director  of  a 
corporation  is  not  liable  to  one  who  has  purchased  its 
shares  on  the  faith  of  certain  false  statements  contained  in 
the  articles  of  association,  because  these  necessarily  pre- 
ceded in  order  of  time  the  election  of  the  board  of  directors, 
and  they  could  not  have  the  character  of  a  continuing  false 
statement  by  every  director  who  might  subsequently  come 
into  the  board. 

Again,  in  order  to  maintain  such  an  action,  the  plaintiff 
must  show  some  direct  connection  between  the  act  of  the 
directors  in  putting  forth  the  false  representations,  and  the 
influence  of  the  same  on  his  conduct  in  inducing  him  to 
become  an  allottee.*  "But  it  is  not  necessary,  in  order  to 
support  such  an  action,  that  the  false  representations  were 

*  Burrows  v.  March  Gas  &  Coke  Co.,  L.  R.  5  Exch.  67 ;  j.  c,  L.  R.  7  Exch. 
96;  2  Thomp.  on  Ncg.  1070;  Eaton  v.  Boston  etc.  R.  Co.,  11  Allen,  500; 
Illidge  V,  Goodwin,  5  Car.  &  P.  190;  Lynch  v,  Nurdin,  i  Q.  B.  29;  Lock* 
ban  ».  Lichlcnthalcr,  46  Pa.  St.  151 ;  McCahill  v,  Kipp,  2  E.  D.  Smith,  413; 
Peck  V,  Neil,  3  McLean,  26 ;  Smith  v.  Dobson,  3  Scott,  N.  R.  336 ;  Con- 
greve  v.  Morgan,  18  N.  Y.  84;  Irwin  v.  Fowler,  5  Robt.  482;  Ricker  v. 
Freeman,  50  N.  H.  420;  Wheeler  v,  Worcester,  10  Allen,  591 ;  Chapman  z/. 
New  Haven  etc  R.  Co.,  19  N.  Y.  341 ;  Colgrove  v.  New  York  etc.  R.  Co.,  20 
N.  Y.  492 ;  Barrett  v.  Third  Avenue  R.  Co.,  45  N.  Y.  628 ;  McMahon  v, 
Davidson,  12  Minn.  357;  Griggs  r.  Flicken»tein,  14  Minn.  81,  93;  Phila- 
delphia V,  Weller,  4  Brews.  24;  Carpenter  v.  Central  Park  R.  Co.,  11  Abb. 
Pr.  (n.  s.;  416;  Morgan  v.  Skiddy,  62  N.  Y.  319  (affirming  4  Jones  &  Sp. 
152) ;  Mabey  v.  Adams,  3  Bosw.  346. 

'  Peek  V.  Gumey,  L.  R.  6  H.  L.  377  (affirming  s,  c.  L.  R.  13  Eq.  79. 
ovemiling  Bagshaw  v.  Seymour,  18  C.  B.  903;  s.  c,  29  L.  J.  (Exch.)  62,  note ; 
Bedford  v.  Bagshaw,  4  Hurl.  &  N.  338;  s,  c.  29  L.  J.  (Exch.)  59,  and  adopting 
Scott  V.  Dixon,  29  L.  J.  (Exch.)  62,  note,  and  Gerhard  v.  Bates,  2  El.  &  61. 
476;  5*  c.  20  Eng.  Law  &  Eq.  129. 
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made  directly  to  the  plaintiff.  It  will  be  sufficient  if  they 
were  contained  in  circulars,  prospectuses,  or  other  advertise- 
ments, with  the  view  of  influencing  the  public  at  large,  or 
any  member  of  the  public  who  might  be  influenced  by 
them,  to  purchase  shares ;  and  that  the  plaintiff  saw  them, 
and,  on  the  faith  of  the  statements  contained  in  them,  became 
a  purchaser  of  shares."  It  is  wholly  unnecessary  that  there 
should  have  been  any  personal  communication  between  the 
plaintiff  and  the  defendant.' 

One  or  two  illustrations  of  this  may  be  useful.  The  direc- 
tors of  a  joint-stock  company,  for  the  purpose  of  getting 
the  shares  of  the  company  inserted  in  the  official  list  of  the 
Stock  Exchange,  falsely  certified  through  their  secretary,  to 
the  secretary  of  the  Stock  Exchange,  that  two-thirds  of  their 
scrip  had  been  paid  upon  and  was  ready  to  be  issued.  On 
the  faith  of  this,  the  shares  of  the  company  were  inserted 
in  the  official  list  of  the  Stock  Exchange,  and  the  plaintiff, 
knowing  the  rules  of  the  Stock  Exchange  not  to  insert  shares 
in  their  official  list  unless  two-thirds  of  the  scrip  had  been 
paid  upon,  purchased  some  of  the  shares.  The  jury  having 
found  that  the  representations  were  fraudulently  made,  it 
was  held  that  the  defendant  was  liable  to  the  plaintiff  for 
the  damages  so  sustained  by  him,  although  the  representa- 
tions were  not  made  to  him  directly.3  So,  where  the  direc- 
tors of  a  bank  made  a  false  and  fraudulent  report  to  the 
shareholders,  and  copies  of  the  same  were  left  at  the  bank 
and  were  furnished  to  brokers  or  any  one  else  applying  for 
them,  and  the  plaintiff  obtained  a  copy  through  a  broker,  on 
the  faith  of  which  he  purchased  shares  of  the  company's 

'  Davidson  v.  Tulloch,  3  Macq.  H.  L.  Cas.  783;  Bartholomew  r.  Bentley, 
15  Ohio,  659;  Cazeaux  v.  Mali,  25  Barb.  578,  583;  Cross  v,  Sackett,  2  Bosw. 
618;  Clarke  v.  Dickson,  6  C.  B.  (n.  s.)  453;  Bedford  v,  Bagshaw,  4  HurL  & 
N.  538 ;  s,  c.  29  L.  J.  (Exch.)  59;  Scott  v.  Dixon,  29  L.  J.  (Exch.)  62,  note; 
Morgan  v.  Sktddy,  62  N.  Y.  319. 

'  Clarke  v.  Dickson,  supra;  Bedford  v,  Bagshaw,  supra, 
3  Bedford  v.  Bagshaw,  4  Hurl.  &  N.  538 ;  s,  c.  29  L.  J.  (Exch.)  59.     This 
case,  the  reader  must  be  reminded,  has  been  overruled  by  the  House  of  Lords 
in  Peck  V.  Gumey,  L.  R.  6  H.  L.  377 ;  but  we  apprehend  that  it  is  a  good 
illustration  of  what  remains  the  law  of  this  country. 
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Stock,  whereby  he  sustained  damage,  it  was  held  that  an 
action  lay  for  the  injury.* 

The  person  defrauded  by  such  misrepresentations  of  direc- 
tors has  a  remedy  against  them  in  equity  concurrent  with 
that  at  law,'  the  only  substantial  difference  being  that  in 
equity  the  corporation  is  a  necessary  party,'  and  that  equity 
is  able  to  afford  more  ample  relief.  The  plaintiff  may  either 
have  a  decree  cancelling  his  contract  of  subscription,  or  for 
the  repayment  of  the  money  he  has  advanced,  with  interest, 
or  an  injunction  against  suits  for  calls.  The  grounds  of 
recovery  appear  to  be  the  same  in  equity  as  at  law  :  (i)  false 
representations;  (2)  a  guilty  scienter ;  (3)  proximate  damage 
to  the  plaintiff.* 

VI.  Liability  under  Statutes  for  Corporate  Debts,  —  (i.)  In 
general,  —  It  remains  to  consider  the  liability  of  directors 
to  creditors,  under  statutes,  for  debts  of  the  corporation. 
These  statutes  are  so  numerous,  and  the  questions  which 
arise  under  them  are  so  various,  that  no  general  discussion 
of  them  can  be  attempted  in  a  single  article.  A  few  only  of 
the  leading  rules  which  obtain  in  their  construction  can  be 
given.  The  liability  created  by  these  statutes  is  generally 
to  creditors,  though  there  are  some  which  make  directors 
liable  to  shareholders  for  official  mismanagement, 

(2.)  These   Statutes  penal,  and  strictly  construed.  —  With 


*  Scott  V  Dixon,  29  L.  J.  (Exch.)  62,  note. 

•  Stainbank  v,  Fcrnlcy,  9  Sim.  558;  Seddon  v,  Connell,  10  Sim.  59;  Barry 
V.  Croskey,  2  Johns.  &  H.  i ;  Peek  v,  Gurney,  L.  R.  6  H.  L.  377 ;  LefTman 
^■.  Flaoigan,  5  Phila.  155. 

3  Directors  v.  Kisch,  L.  R.  2  H.  L.  99;  Waldo  v,  Chicago  etc.  R.  Co.,  14 
^>=*-575;  Henderson  v.  Railroad  Co.,  17  Texas,  560;  The  State  v.  Jefferson 
Turnpike  Co.,  3  Humph.  305;  Ashmead  v.  Colby,  26  Conn.  287;  Ross  v. 
Estates  Investment  Co.,  L.  R.  3  Ch.  App.  682  (affirming  s,  c.  L.  R.  3  £q. 
122) ;  Rawlins  v,  Wickham,  3  De  G.  &  J.  304;  Henderson  v.  Lacon,  L.  R.  5 
Eq.  249;  Smith  V,  Reese  River  Co.,  L.  R.  2  Eq.  263;  s,  c.  L.  R.  4  H.  L.  64; 
Thorpe  v.  Hughes,  3  Myl.  &  Cr.  742;  Askew's  Case,  L.  R.  9  Ch.  664;  Car- 
gill  V.  Bower,  10  Ch.  Div.  502. 

^  Barry  v.  Croskey,  2  Johns.  &  H.  I ;  Henderson  vi  Lacon,  L.  R.  5  Eq. 
249. 
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one  or  two  exceptions/  these  statutes  are  regarded  as  penal 
statutes,  and  actions  upon  them  are  regarded  as  actions  for 
penalties.     They  are,  hence,  to  be  strictly  construed." 

(3 )  Effect  of  a  Repeal  ef  such  a  Statute  upon  Accrued 
Rights,  —  It  would  logically  follow  that  a  repeal  by  the 
legislature  of  such  a  statute  at  once  determines  all  existing 
rights  of  action  under  it.3  But  the  courts  are  divided  upon 
this  point,  some  holding  that  a  repeal  has  this  effect,^  and 
others  holding  the  contrary.* 

(4.)  Effect  of  a  Dissolution  of  the  Corporation.  —  A  disso- 
lution of  the  corporation  does  not  affect  the  right  of  its 
creditors  to  proceed  against  its  directors  under  such  a 
statute.^ 

(5.)  Liability  for  Torts,  —  These  statutes  generally  make 
directors  liable  for  debts  contracted  by  the  corporation  ;  and 
it  is  therefore  generally  held  that  they  cannot,  under  them, 
be  proceeded  against  personally  upon  a  corporate  liability 
founded  in  tort.' 

*  Hargroves  v.  Chambers,  30  Ga.  580,  601;  Neal  v,  Moultrie,  12  Ga.  104; 
Banks  v,  Darden,  18  Ga.  318,  340. 

'  Wiles  V,  Suydam,  64  N.  Y.  173  (reversing!,  c,  3  Hun,  604;  6  Thomp. 
&  C.  292) ;  Adams  v.  Mills,  60  N.  Y.  533;  Garrison  v,  Howe,  17  N.  Y.  458; 
Rorke  v,  Thomas,  56  N.  Y.  559;  Bird  v,  Hayden,  I  Robt.  383;  Vincent  v. 
Sands,  11  Abb.  Pr.  (n.  s.)  366;  Dabney  v.  Stevens,  10  Abb.  Pr.  (n.  s.)  39; 
s,  c,  40  How.  Pr.  34f  ;  Merchants'  Bank  v.  Bliss,  35  N.  Y.  412  (affirming/,  r. 
I  Robt.  391);  McHarg  v,  Eastman,  7  Robt.  137;  Esmond  v.  Bullard,  16 
Hun,  65;  Price  v.  Wilson,  67  Barb.  9;  Kritzer  v.  Woodson.  19  Mo.  327; 
Union  Iron  Co.  v.  Pierce,  4  Biss.  327;  Sturges  v.  Burton,  8  Ohio  St.  215; 
Gregory  v.  German  Bank,  3  Col.  332;  Stebbins  v.  Edmands,  12  Gray,  203; 
Irvine  v.  McKeon,  23  Cal.  472 ;  Nassau  Bank  v.  Brown,  30  N.  J.  Eq.  47^, 
484;  Hall  V.  Sigel,  7  Lans.  206;  s.  c.  13  Abb.  Pr.  (N.  s.)  178. 

3  Yeaton  v.  United  States,  5  Cranch,  281 ;  Norris  v,  Crocker,  13  How. 
429 ;  Stephenson  v.  Doe,  8  Blackf.  509 ;  Butler  v.  Palmer,  i  Hill,  324 ;  The 
State  V.  Youmans,  5  Ind.  280. 

^  Breitung  v,  Lindauer,  37  Mich.  217;  Union  Iron  Co.  v.  Pierce,  4  Biss. 
327. 

5  Banks  v.  Darden,  18  Ga.  318,  340;  Hargroves  v.  Chambers,  30  Ga.  580, 
590. 

^  Hargroves  v.  Chambers,  30  Ga.  580,  606. 

7  Esmond  v,  Bullard,  16  Hun,  65 ;  Archer  v.  Rose,  3  Brews.  264.  Com- 
pare Cable  V.  McCune,  26  Mo.  371 ;  Bohn  v.  Brown,  33  Mich.  257 ;  Heacock 
V.  Sherman,   14  Wend.   58.     But  see  Carver  v,  Braintree  Man.  Co.,  2  Story, 


Digitized  by 


Google 


LIABILITY    OF   DIRECTORS    OF   CORPORATIONS.  4II 

(6.)  I'VAaf  Debts  are  within  such  Statutes.  —  Demands 
igainst  the  corporation  which  consist  of  mere  gratuities  on 
ts  part/  debts  imposed  upon  the  corporation  by  fraud," 
md  debts  due  the  directors  themselves,3  are  not  within  such 
tatutes.  But  a  debt  founded  in  a  contract  to  indemnify  an 
Lccommodation  indorser,*  and  ultra  vires  debts  where  the 
:ontract  is  executed  and  the  corporation  has  received  the 
)enefit,5  are  within  such  statutes. 

(7.)  To  what  Directors  Liability  attaches, — The  rule  under 
his  head  is  that  each  director  answers  for  his  own  sins,  and 
lot  for  those  of  his  associates,^  much  less  for  thcMC  of  his 
u-edecessocs,  —  imlefis  he  has  xontinued  the  same  default 
>egun  by  them,^  —  and  still  less  for  those  of  his  successors, 
rhis  means  simply  that  directors  are  not  partners  nor  guar- 
mtors  of  each  other's  conduct ;  but  where  all  concur  in  a 
vrongful  act  forbidden  by  such  a  statute,  or  are  guilty  of 
leglecting  some  duty  enjoined  by  it,  all  may  be  proceeded 
Igainst  in  one  action,  just  as  several  joint  tort-feasors  may. 
[t  follows  that  only  those  directors  are  liable  who  were  in 
jffice  at  the  time  the  particular  misprisions  were  committed.^ 

t32,  447;  Mill  Dam  Foundry  v,  Hovcy,  21  Pick.  417,  455;  Drydcn  v.  Kel- 
ogg.  i  Mo.  App.  87,  93.  Compare,  as  to  the  meaning  of  the  word  '*debt,'* 
DcUinger  v.  Tweed,  66  N.  C.  206;  Conroy  v,  Sullivan,  44  111.  451 ;  Lane  v. 
Baker,  2  Grant's  Cas.  424;  Schouton  v.  Kilmer,  8  How.  Pr.  527 ;  Lathrop  v. 
Singer,  39  Barb.  396. 

'  Norris  v.  De  Wolf.  12  Hun,  666. 

*  Adams  v.  Mills,  60  N.  V.  533. 

3  Briggs  V.  Easterly,  62  Barb.  51. 

♦  Byers  v.  Franklin  Coal  Co.,  106  Mass.  131.  Compare  Rice  v,  Southgate, 
16  Gray,  142;  Campbell  v.  Phelps,  1  Pick.  62. 

5  Whitney  Arms  Co.  v.  Barlow,  68  N.  Y.  34  (reversing  s.  c.  6  Jones  &  Sp. 
S54). 

^  Hargroves  v.  Chambers,  30  Ga.  580,  590;  McMaster  v.  Kohner,  12 
Jones  &  Sp.  253;  Irvine  v,  McKeon,  23  Cal.  472.  The  contrary  has  been 
beld  under  a  particular  statute  in  Georgia.  Banks  v.  Darden,  18  Ga.  318,  334, 
340. 

'  Moses  V,  Ocoee  Bank,  i  Lea  (Tenn.),  398. 

^  Schley  v.  Dixon,  24  Ga.  273,  279;  Bank  of  Mutual  Redemption  v.  Hill, 
56  Me.  385.  This  is  the  general  rule  which  obtains  as  to  the  liai  ility  of  stock- 
holders. Moss  V,  Oakley,  2  Hill,  265 ;  Judson  v,  Rossie  Galena  Co.,  9  Paige, 
598;  Tracy  v,  Yates,  18  Barb.  152;  Adderly  z/.  Storm,  6  Hill,  624;   Haider 
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Thus,  statutes  requiring  directors  to  file  annual  reports, 
and  for  default  thereof  making  them  "jointly  and  severally 
liable  for  all  the  debts  of  the  company  then  existing,  and 
for  all  that  shall  be  contracted  before  such  report  shall  be 
made/' '  makes  them  liable  only  for  those  debts  which  were 
contracted  while  they  were  in  office,  there  being  at  the  time 
a  default  in  the  filing  of  the  reports.  They  are  also  liable 
for  contracting  debts  while  such  a  default  exists,  although  it 
may  have  been  a  default  of  their  predecessors ;  but  they  are 
not  liable  for  debts  contracted  by  their  successors,  although 
the  default  in  filing  the  report  may  have  been  their  own.' 
Thus,  the  board  of  trustees  guilty  of  the  default  in  January, 
and  retiring  from  office,  are  liable  for  all  antecedent  debts, 
and  for  those  only;  their  successors,  if  they  continue  in 
default  until  the  next  January,  and  no  longer,  are  liable  for 
debts  afterwards  contracted  during  that  year,  and  for  no 
other.3  In  order  to  charge  a  trustee  under  this  statute, 
three  things  must  concur  in  point  of  time :  the  trusteeship, 
the  default  to  publish  the  reports  required  by  the  statute, 
and  the  contracting  of  the  debt.-^  In  a  case  decided  in  the 
New  York  Superior  Court  in  1871,  Freedman,  J.,  expressed 
the  following  opinion  concerning  the  meaning  of  the  statute : 
"  I.  Upon  the  default  of  the  company  to  report,  all  the 
trustees  then  in  office  are  jointly  and  severally  ifable  for  all 
the  debts  of  the  company  then  existing,  whether  contracted 
by  them  or  their  predecessors,  and  for  all  that  may  be  sub- 
sequently contracted  during  their  continuance  in  office,  until 
such  report  is  made.     2.  Trustees  who,  upon  such  default, 

V.  McCullough,  2  Denio,  119;  McCullough  v.  Moss,  5  Denio,  567;  Mokel- 
umne  etc.  Co.  v.  Woodbury,  14  Cal.  265;  Davidson  v.  Rankin,  34  Gal.  503; 
Larrabee  v.  Baldwin,  35  Cal.  155;  Williams  v.  Hanna,  40  IndL  535.  Bat 
there  are  exceptions  to  it.     Thomp.  on  Stock.,  Chap.  VI. 

'  Stats.  N.  Y.  1848,  chap.  40,  sect.  12. 

'  Squires  v.  Brown,  22  How.  Pr.  35. 

3  Boughton  V,  Otis,  21  N.  Y.  261;  Shalcr  etc  Quarry  Co.  v.  Bliss,  27 
N.  Y.  297  (affirming  J.  c,  12  Abb.  Pr.  470). 

4  Shaler  etc.  Quarry  Co.  v.  Bliss,  27  N.  Y.  297.  So  ruled  under  Refised 
Statutes  of  Connecticut,  p.  172,  sect  404.  Providence  Steam  Engine  Co.  v. 
Hubbard,  12  Ch.  Leg.  N.  143. 
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retire  from  office,  are  liable  for  all  debts  of  the  company 
then  existing,  but  for  no  subsequent  ones.  3.  Their  succes- 
sors, by  promptly  obeying  the  requirements  of  the  statute, 
may  escape  all  liability;  but  if  they  continue  the  default 
until  the  next  January,  they  are  liable  for  the  debts  con- 
tracted during  their  administration  up  to  that  time,  and  for 
no  other,  unless  they  then  and  there  make  default,  in  which 
latter  case  they  become  liable  for  all  debts  then  existing. 
4.  Thus,  the  members  of  successive  boards  of  trustees  may 
become  liable  for  the  same  debts  by  reason  of  successive 
defaults."  *  This  makes  the  statute  mean  what  it  was  obvi- 
ously intended  to  mean :  that  no  director  is  to  be  charged 
under  it  unless  he  has  done  something  or  failed  to  do  some- 
thing contrary  to  its  requirements. 

(8.)  Contribution  among  Co-Directors,  —  Finally,  there  is 
a  conflict  of  opinion  as  to  whether  the  doctrine  that  there 
can  be  no  contribution  among  joint  tort-feasors,  applies  to 
directors  who  have  incurred  liability  under  these  statutes. 
In  Massachusetts  it  is  held  that  there  may  be  contribution,' 
but  the  Supreme  Court  of  New  York  has  held  otherwise.^ 
It  is  obvious  that  the  solution  of  the  question  will  depend 
upon  the  character  of  the  act  enjoined  or  prohibited  by  the 
particular  statute.  If  the  wrong  committed  is  a  mere  negli- 
gence,—  an  inadvertent  omission,  —  there  may  be  contribu- 
tion, and  there  ought  to  be ;  if  it  involves  the  element  of 
evil  intent,  there  can  be  no  contribution,  and  there  ought 
not  to  be. 

Seymour  D.  Thompson. 

St.  Louis,  Mo. 

'  Vincent  v.  Sands,  ii  Abb.  Pr.  (n.  s.)  366,  371,  citing  Boughton  v,  Otis, 
21  N.  Y.  261 ;  Shaler  etc  Quarry  Co.  v.  Bliss,  27  N.  Y.  297  (affirming  s,  c,  34 
Barb.  309,  and  12  Abb.  Pr.  470);  Garrison  v.  Howe,  17  N.  Y.  458;  Miller  v. 
White,  57  Barb.  504;  s,  c.  8  Abb.  Pr.  (n.  s.)  46;  Nimmons  v,  Hennion,  a 
Sweeny,  663. 

'  Nickerson  v.  Wheeler,  118  Mass.  295. 

3  Andrews  v,  Murray,  33  Barb.  354. 
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A  Treatise  on  the  Law  of  Replevin  as  administered  in  the  Courts 
OF  THE  United  States  and  England.  By  H.  W.  Wells.  Chicago: 
Callaghan  &  Co.     1880. 

It  is  less  than  two  years  since  the  third  edition  appeared  of  Mr. 
Morris's  work  on  Replevin,  which  was  even  then  recognizedi  in 
the  absence  of  any  means  of  comparison,  as  an  incomplete  and 
unsatisfactory  work.  A  full  and  compendious  treatise  on  the  sub. 
ject  has  been  long  understood  to  be  needed.  It  now  requires  only 
a  comparison  of  Mr.  Wells's  book  with  its  predecessor  to  show  to 
what  extent  the  latter  is  deficient.  Mr.  Morris,  in  his  last  enlarged 
edition^  cited  seven  hundred  and  seventy  cases.  Mr.  Wells  in  the 
present  work  cites  nearly  four  times  as  many.  Examination  of  his 
labors  shows  that  he  has  made  a  diligent  effort  towards  a  complete 
and  exhaustive  review  of  this  branch  of  the  law. 

As  a  practical  comparison,  in  part,  of  the  two  books,  it  may  be 
mentioned  that  when  the  writer  received  Mr.  Wells's  work  he  was 
engaged  in  the  investigation  of  a  replevin  suit,  in  which  it  was 
claimed  that  the  property  in  controversy,  being  chattels  of  the 
plaintiff,  had  been  by  the  defendant  wrongfully  converted  and 
attached  to  his  freehold.  Mr.  Wells,  at  sect.  77,  cites  upon  this 
subject  the  case  of  Fryatt  v.  The  Sullivan  Company,*  in  support 
of  his  statement  that,  should  chattels  be  thus  attached  to  a  stranger's 
freehold,  they  cannot  be  recovered  in  replevin.  The  action  in 
that  case  was  not  replevin,  but  trover  against  a  subsequent  pur- 
chaser of  the  realty;  thus  it  is  not  an  authority  to  the  extent 
indicated  by  Mr.  Wells,  while  it  does  justify  a  reference  to  it  by 
him,  because  it  asserts  the  principle  that  under  such  circumstances 
the  remedy  of  the  aggrieved  party  is  not  to  recover  his  chattels, 
but  to  sue  for  damages  against  the  tort-feasor.  But  the  case,  per- 
tinent to  that  extent  to  the  subject  of  replevin,  is  not  cited  in  Mr. 
Morris's  work. 

This  book  is  scarcely  a  treatise.    The  historical  side  of  replevin, 

«  5  Hill,  117. 
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and  the  subject  of  goods  in  the  custody  of  the  law,  are  **  treated  " 
to  some  extent  by  the  author,  but  the  bulk  of  the  book  is  simply 
a  digest  arranged  in  the  form  of  a  treatise.  This  does  not  detract 
from  the  value  of  the  book  as  a  working  assistant  to  the  prac- 
titioner. Still,  the  title  of  the  book  is  misleading.  It  will  be 
noticed  that  the  title  is,  with  the  exception  of  the  one  word  indi- 
cating the  particular  subject,  in  the  same  words  as  that  of  Hutch- 
inson on  Carriers,  published  by  the  same  house.  But  the  difference 
in  the  style  and  quality  of  the  books  is  so  marked  as  to  suggest 
the  propriety  of  a  difference  in  the  title-pages.  The  last-named 
book  is  a  treatise  in  fact.  Those  who  buy  law-books  may  well 
expect  publishers  to  give  at  least  correct,  if  not  complete,  infor- 
mation in  their  titles  as  to  the  class  to  which  each  book  really 
belongs. 

Mr.  Wells's  summary  of  this  branch  of  the  law,  extending 
through  over  four  hundred  closely  printed  pages,  will,  as  sug- 
gested above,  be  a  valuable  working-aid  to  all  lawyers  whose  prac- 
tice includes  this  class  of  cases.  But  it  must  be  noted  as  a  defect 
in  an  otherwise  commendable  work,  that  the  differing  statutory 
provisions  of  the  several  States  do  not  receive  sufficient  exposi- 
tion. A  reference  to  two  sections,  which  are  in  the  following 
words,  will  illustrate  this  defect:  "Sect.  395.  In  many  of  the 
States,  provisions  exist  by  statute  which  allow  the  defendant  claim- 
ing the  property  a  reasonable  time  within  which  to  give  bond  to 
the  plaintiff;  and  by  so  doing  he  has  the  right  to  retain  possession 
of  the  goods  pending  the  suit.  In  such  case  no  liability  attaches 
to  the  makers  of  the  plaintiff's  bond.  Sect.  396.  Statutes  also 
exist  in  many  States  by  which  the  plaintiff  may  have  the  writ 
without  the  command  to  deliver  the  goods.  In  such  case  the 
property  remains  in  the  defendant's  possession  during  the  suit, 
and  a  delivery  to  plaintiff  only  follows  a  judgment  in  his  favor ; 
consequently,  in  such  case  no  bond  is  required."  Elsewhere  there 
arc  similar  general  references  to  the  practice  known  as  "claim 
property  bond  "  in  behalf  of  the  defendant,  and  to  the  variation 
of  replevin  known  as  detinue,  or  "claim  and  delivery."  It  may 
be  assumed  without  argument  that  any  work  on  such  a  subject,  in 
respect  of  which  the  statutory  remedies  differ  in  different  States, 
should  treat  specifically  of  each  variation  from  the  ancient  or 
general  practice.  So  again,  Mr.  Wells  says  of  the  bond  for 
replevin,  "It  must  be  executed  under  seal;  an  instrument  not 
under  seal  cannot  be  a  valid  replevin  bond."     One  Indiana  case 
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is  cited  as  authority  for  this  rule.  Of  course  the  rule  has  no 
application  in  those  numerous  jurisdictions  where  seals  have  been 
abolished.  In  fact,  the  author  himself  takes  back  nearly  the 
whole  of  that  positive  statement  of  the  text,  by  saying  in  a  note, 
'*  This  has  been  changed  by  statute  in  many  of  the  States." 

It  deserves  special  mention,  as  a  merit  of  this  book,  that  each 
of  its  twenty-five  chapters  is  headed  with  a  table  of  contents  of 
the  chapter,  all  which  tables  are  collected  together  in  the  general 
table  of  contents.  Such  an  arrangement  facilitates  very  greatly 
the  researches  of  the  student  or  practitioner,  for  frequently  the 
particular  subject  of  inquiry  can  be  found  by  means  of  the  special 
table  of  contents  at  the  head  of  the  chapter  much  more  readily 
than  by  reference  to  either  a  general  table  or  an  index. 

Goiraud's  French  Code  of  Commerce.  The  French  Code  of  Commerce 
and  most  usual  Commercial  Laws,  with  a  Theoretical  and  Practical  Com- 
mentary, and  a  Compendium  of  the  Judicial  Organization  and  of  the  Course 
of  Procedure  before  the  Tribunals  of  Commerce,  together  with  the  Text  of 
the  Law,  the  most  recent  Decisions  of  the  Courts,  and  a  Glossary  of  French 
Judicial  Terms.  By  Leopold  Goiraud,  Licencii  en  droit,  avoui  au  Tri- 
bunal Civil  du  Department  de  la  Seine.  London :  Stevens  &  Sons,  1 19 
Chancery  Lane.  New  York:  Baker,  Voorhis  &  Co.,  66  Nassau  Street 
Paris :  Marchal,  Billard  et  Cie.,  27,  Place  Dauphine.     1880. 

The  legal  profession  in  America  will,  we  are  sure,  welcome  a 
work  written  by  a  learned  French  lawyer  in  the  English  language, 
the  purpose  of  which  is  to  convey  to  their  minds  a  practical  view 
of  the  commercial  law  of  France  as  it  exists  at  the  present  time. 
Many  a  commercial  practitioner  has  been  called  upon  to  advise 
clients  on  the  spur  of  the  moment  upon  some  question  of  foreign 
law,  so  elementary  that  it  might  have  been  readily  answered  by 
the  aid  of  a  comprehensive  and  trustworthy  book  upon  the  subject. 
The  justification  for  the  existence  of  such  a  work  as  the  one 
before  us  cannot  possibly  be  better  expressed  than  in  the  language 
employed  by  M.  Goiraud  in  his  preface :  "  Commerce  is  daily 
rendering  the  relations  between  distant  countries  more  and  more 
intimate ;  the  great  inventions  that  characterize  our  century  have 
mainly  contributed  to  diminish  the  distance  between  them  in  space 
and  time ;  Anglo-Saxon  enterprise,  availing  itself  of  its  acknowl- 
edged empire  over  the  seas,  and  of  its  vast  colonial  territory,  has 
embraced  the  whole  world  in  its  projects  of  commerce  and  civiliza- 
tion ;  France,  outdone  indeed  by  its  neighbor,  has  nevertheless 
preserved  an  important  place  in  the  progress  of  commercial 
exchanges^  and   it  is   to  the   relations  arising  therefrom  that  is 
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chiefly  due  the  cordial  alliance  of  to-day  which  has  replaced  the 
hatred  of  former  times.  England  and  America  now  occupy  whole 
quarters  in  our  large  towns ;  they  have  their  own  hanks,  their  own 
press,  and  side  by  side  with  our  factories  have  of  late  been  reared 
British  rivals,  in  earnest  and  friendly  competition.  It  is  needless 
to  point  out  the  thousand  occasions  for  litigation  to  which  these 
intimate  relations  give  rise,  or,  in  view  of  this  fact,  the  impor- 
tance of  a  work  which  will  bring  briefly  and  concisely  to  the 
merchant  as  well  as  the  lawyer  the  exact  condition  of  French 
law  upon  such  points  as  are  likely  to  require  explanation.  A 
similar  work  upon  English  law  has  been  written  for  Frenchmen 
by  Mr.  Rand-Bailey,  and  the  value  it  has  been  to  myself,  in  such 
cases  as  involved  questions  of  English  jurisprudence,  inspired  me 
with  the  desire  to  offer  similar  advantages  to  the  Anglo-Saxon 
public." 

Of  the  accuracy  and  trustworthiness  of  the  work  before  us  we 
have  been  assured  by  a  letter  from  M.  Clunet,  the  learned  editor 
of  the  Journal  du  Droit  International  Privi,  It  is  obvious 
from  an  inspection  of  this  work  that  the  great  aim  of  M.  Goiraud 
has  been  practical  utility,  and  not  fine  writing.  We  do  not  mean 
to  offer  any  criticism  upon  his  style ;  considering  that  it  is  the  effort 
of  a  Frenchman  to  write  a  work  upon  the  law  of  his  own  country 
in  another  language^  and,  as  far  as  possible,  to  translate  the  pecu- 
liar terms  of  that  law  into  that  language,  it  must,  we  think,  be 
pronounced  in  a  high  degree  successful.  Our  author  wrongs  the 
very  good  English  in  which  this  book  is  written  by  offering  an 
apology  for  the  Gallicisms  in  which  he  supposes  his  style  to  abound. 
"It  would  have  been  a  presumption  on  my  part,"  says  he,  "to 
have  attempted  to  write  literary  English.  I  shall  be  contented  if, 
in  spite  of  the  French  construction  of  its  sentences,  my  work 
should  turn  out  to  be  adequately  intelligible.  I  have  sought  clear- 
ness, in  despair  of  acquiring  style ;  and  must,  therefore,  ask  my 
readers  to  make  allowances  for  the  form,  in  the  hope  that  compen- 
sation will  be  found  in  the  matter."  The  book  is,  in  fact,  written 
in  remarkably  clear  and  direct  English;  and  while  here  and  there 
a  peculiarity  of  expression  may  be  discovered,  there  is  nothing 
whatever  in  the  least  degree  obscure. 

The  error  which  most  persons  who  write  law-books  for  the 
benefit  of  learners  are  apt  to  fall  into  is  that  of  forgetting  that 
those  for  whose  benefit  they  write  know  nothing  about  the  sub- 
ject of  which  they  write,  except  what  they  tell  them.  A  knowl- 
vou  VI.  NO.  3.  27 
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edge  of  many  things  is  therefore  taken  for  granted  of  which 
their  readers  are  in  fact  ignorant,  and  this  renders  what  they 
do  attempt  to  explain  obscure  and  diflficult  to  understand  clearly. 
M.  Goiraud  has  happily  avoided  this  difficulty.  He  introduces  us 
at  every  step  to  rules  so  elementary  that  they  are,  we  presume, 
understood  by  almost  every  man  of  business  in  France,  to  say 
nothing  of  the  members  of  the  legal  profession.  He  either  ex- 
plains, as  he  proceeds,  the  meaning  of  French  terms  which  have 
no  corresponding  terms  in  our  law,  or  else  he  makes  use  of  the 
French  terms,  printing  their  meaning  in  italics,  and  explaining 
them  in  a  copious  glossary. 

M.  Goiraud  has  proposed  to  himself  the  difficult  task  of  writing 
a  book  for  three  classes  of  persons  :  the  lawyer,  the  merchant,  and 
the  judge.  In  order  to  attain  this  threefold  object,  he  has  divided 
his  work  into  two  distinct  parts.  The  first  part  consists  of  a  com- 
mentary, the  matter  of  which  is  arranged  in  its  logical  order,  and 
not  in  that  adopted  by  the  legislature.  The  second  consists  of  a 
literal  translation  of  the  French  Code  of  Commerce,  and  of  the 
important  commercial  laws  that  have  been  enacted  subsequently 
thereto.  In  order  to  facilitate  references  back  and  forth  between 
these  two  parts  of  the  work,  he  has  numbered  the  paragraphs  of 
his  commentary  with  the  numbers  of  the  articles  of  the  Code  to 
which  they  refer,  so  that  the  numbers  of  the  articles  of  his  com- 
mentary are  not  necessarily  consecutive.  For  instance,  on  page 
89,  article  38  is  followed  by  article  60,  and  that  by  article  47.  Of 
course  the  index  of  the  work  refers  to  the  page. 

The  value  and  interest  of  the  work  are  increased  by  some  pre- 
liminary chapters  which  give  a  description  of  the  French  tribunals, 
of  their  jurisdiction,  and  of  the  methods  of  procedure  therein. 
Our  curiosity  is  aroused  by  one  striking  difference  between  our  judi- 
cial system  and  that  of  our  sister  republic.  In  this  country,  every 
action  sounding  in  damages  is  submitted  to  a  jury  of  twelve  men,  no 
matter  how  trivial  in  point  of  value  the  controversy  may  be.  In 
that  country,  trial  by  jury  obtains  in  but  one  class  of  courts :  the 
higher  criminal  courts,  called  the  Courts  of  Assize. 

The  conclusions  arrived  at  by  our  author  in  his  commentary  are 
supported,  as  he  tells  us,  where  the  question  seems  to  demand  it, 
by  citations  of  the  decisions  of  the  higher  courts.  We  infer  from 
this  that  most  of  his  statements  of  law  are,  to  the  mind  of  a  French 
lawyer,  so  simple  and  elementary  as  to  require  no  citation  of 
authority  to  support  them.     And  we  find,  on  inspecting  his  pages, 
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a  curious  difference  between  the  manner  of  citing  the  decisions 
of  the  French  tribunals  and  the  manner  in  which  the  decisions  of 
the  English  and  American  tribunals  are  cited.  Thus,  a  decision 
of  the  Court  of  Cassation  is  not  cited  by  the  names  of  the  parties, 
and  some  book  and  page  where  it  will  be  found  printed,  but  sim- 
ply thus:  '*  Court  of  Cassation,  November  15,  1869."  Now,  if 
the  Court  of  Cassation  rendered  several  decisions  upon  that  day, 
we  do  not  see  how  this  method  of  citation  enables  one  to  tell 
which  is  meant. 

We  have  often  felt  a  curiosity  to  know  more  clearly  just  how  far 
the  rule  which  we  call  stare  decisis  obtains  in  France.  **  The 
Court  of  Cassation/'  our  author  tells  us,  ^*  has  been  established  to 
insure  the  exact  and  precise  application  of  the  law  in  the  whole 
French  territory.  Its  authority  extends  over  all  the  tribunals  of 
France^  civil,  commercial,  administrative,  and  criminal.''  We 
can  understand  that  whenever  this  tribunal  declares  the  existence 
of  a  certain  rule,  or  places  a  particular  interpretation  upon  some 
article  of  the  Code,  every  inferior  tribunal  is  bound  to  recognize 
the  existence  of  that  rule,  and  to  interpret  the  particular  article  of 
the  Code  in  conformity  with  the  meaning  thus  attached  to  it. 
But  while  the  existence  of  this  great  tribunal,  composed  of  forty- 
five  judges  sitting  in  different  chambers,  succeeds  in  establishing  a 
uniformity  of  law  throughout  the  French  territory,  does  it  give 
permanency  to  that  law  ?  For  instance,  our  author  tells  us  on  page 
65  that  u  commanditaires —  that  is,  special  partners  —  have  received 
dividends  in  prosperous  years,  they  cannot  be  compelled,  upon  a 
subsequent  failure  of  the  society,  to  refund  the  amount  of  such 
dividends.  This  is  the  settled  law  of  England  and  America  in 
reference  to  shareholders  in  corporations  and  joint-stock  com- 
panies. It  is  so  well  fixed  and  settled  in  these  countries,  that 
neither  the  House  of  Lords,  nor  the  Supreme  Court  of  the  United 
States,  nor  the  highest  courts  of  any^of  the  States,  would  feel  at 
liberty  to  depart  from  it.  In  other  words,  the  decisions  of  the 
highest  appellate  courts  of  England  and  America  are  not  only  bind- 
ing upon  all  inferior  tribunals,  but  are  equally  binding  upon  the 
highest  courts  themselves.  The  House  of  Lords  has  declared  that 
it  is  bound  by  its  own  judicial  decisions][the  same  as  any  other  court 
is  so  bound.  These  courts  indeed  have  the  power  to  overrule 
their  former  decisions,  — a  power  which,  however,  they  sometimes 
exercise  confessedly,  though  they  frequently  do  so  evasively.  But 
does  not  the  French  Court  of  Cassation  feel  at  liberty  on  any  day 
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to  overrule  a  decision  which  it  has  previously  made,  although  that 
decision  has  long  been  acted  upon  by  inferior  tribunals  and  by 
the  community  ?  In  other  words,  is  there  any  such  thing  as  a 
force  of  precedent  in  the  French  judicial  tribunals,  in  the  sense  in 
which  we  understand  that  term  ?  This  inquiry  is  something  of  a 
digression,  but  is  it  not  necessary  to  a  clear  understanding  of  the 
value  of  the  rules  which  M.  Goiraud  lays  down  as  having  been  de- 1 
cided  by  those  tribunals?  If  those  tribunals  are  not  bound  by 
their  own  decisions,  then  those  decisions  are  noi  law  in  the  sense 
in  which  the  decisions  of  English  and  American  courts  are  law, 
though  there  may  be  no  practical  difference  ;  since  our  courts  may 
admittedly  overrule  their  own  decisions,  and  those  courts  obvi- 
ously will  not  oyQxxwXt  theirs  without  cogent  reasons. 

The  following  subjects  are  embraced  in  the  work  before  us: 
Companies  (or  as  we  say  in  America,  Corporations),  Stock -Brokers, 
Checks,  Loans  and  Pledges,  Bonded  Warehouses,  Bills  of  Ex- 
change, Stamp  Duties,  Maritime  Law,  Common  Carriers,  Agency, 
Bankruptcy,  Trade-Marks  and.  Patterns,  and  Patents.  Special 
attention  has  been  given  to  the  rules  of  International  Law  as  re- 
gards Bankruptcy,  Bills  of  Exchange,  and  Companies,  as  well  as  to 
the  Execution  of  Foreign  Judgments  in  France. 

In  conclusion,  we  congratulate  M  Goiraud  upon  the  judgment 
and  ability  with  which  he  has  succeeded  in  writing  a  book  on  the 
law  of  France  in  the  English  language  so  as  to  make  himself  clear 
at  every  step  to  English-speaking  readers ;  and  we  cordially 
recommend  this  work  to  the  attention  of  the  profession. 

The  American  Decisions,  Vol.  XIV.  The  American  Decisions,  containing 
the  Cases  of  general  Value  and  Authority  decided  in  the  Courts  of  the  sev- 
eral States,  from  the  Earliest  Issue  of  the  State  Reports  to  the  Year  1869^ 
Compiled  and  annotated  by  A.  C.  Freeman,  Counsellor-at-Law,  and 
Author  of  Treatises  on  the  *•  Law  of  Judgments/*  "Co-tenancy  and  Par- 
tition," **  Executions  in  Civil  Cases,"  etc.  Vol.  XIV.  San  Francisco: 
A.  L.  Bancroft  &  Co.     1880. 

This  volume  contains  selections  from  3  and  4  Littell,  Kentucky; 
I  and  2  Martin's  N.  S.,  Louisiana;  3  Greenleaf,  Maine;  6  Harris 
&  Johnson,  Maryland  ;  i  Missouri ;  3  New  Hampshire ;  3  Halsted, 
New  Jersey;  2  Cowen,  New  York;  i  Hopkins's  Chancery,  New 
York;  3  Hawks,  North  Carolina;  11  and  12  Sergeant  &  Rawlc, 
Pennsylvania;  i  Harper's  Equity,  South  Carolina;  i  Peck,  Ten- 
nessee ;  and  2  Randolph,  Virginia. 

There  are  useful  notes  on  the  subject  of  Bail-Bonds,  Title  of  Pur- 
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chasers  under  Execution  Sales,  Recovery  of  Estates  fraudulently 
Transferred,  Release  by  one  Executor,  Repeal  of  Statutes  by  Im- 
plication, Memoranda  upon  Bills  and  Notes,  Merger  of  Civil 
Injury  in  Felony,  Liability  of  Innkeepers,  Specific  Performance  of 
Contracts  within  the  Statute  of  Frauds,  Agreements  to  submit  to 
Arbitration,  Author  and  Continuer  of  Nuisance,  Abuse  of  Legal 
Process,  Retention  of  Possession  after  Sale,  Negotiability  of  Writ- 
ten Instruments,  Diligence  required  of  a  Sheriff,  Merger  of  Legal 
and  Equitable  Estates,  Recording  Laws,  Amendments  after  Appeal, 
Choses  in  Actions  subject  to  Creditor's  Bill,  Writ  of  Ne  Exeat ^ 
Interpretation  of  Wills,  Color  of  Title,  Action  by  one  Co-ten- 
ant against  another  for  Rents  and  Profits,  Malicious  Prosecu- 
tion, Declarations  of  Agents  of  Corporations,  Opening  Fraudulent 
Judgments,  Executor  disposing  of  Assets,  Conclusiveness  of  Pro- 
ceedings in  Orphans'  Court  in  Pennsylvania,  Application  of  Pay- 
ments, Apportionment  of  Dividends,  Voluntary  Conveyances  of 
Land,  For  what  Causes  an  Award  may  be  impeached,  Is  Color 
of  Title  necessary,  and  Lis  Pendens.  In  fact,  this  volume  is  rich 
in  good  things.  It  is  bringing  us  down  to  a  period  when  the  de- 
cisions of  the  American  courts  began  to  be  less  crude  and  more 
authoritative.  It  is  certainly  an  honest  book,  closely  printed  and 
well  bound. 

Contracts  of  Carriers.  A  Treatise  on  the  Contracts  of  Common  Carriers, 
with  Special  Reference  to  such  as  seek  to  limit  their  Liability  at  Common 
Law  by  means  of  Bills  of  Lading,  Express  Receipts,  Railroad  Tickets, 
Baggage  Checks,  etc.  By  John  D.  Lawson,  Editor  Central  Law  Journal. 
Sl  Louis  :   William  H.  Stevenson.     1880. 

Several  works  have  recently  appeared  upon  the  subject  of  Car- 
riers, among  which  we  may  note  that  of  the  late  Mr.  Hutchinson, 
published  by  the  Callaghans  of  Chicago,  and  a  comprehensive  work 
on  Bailments,  including  Carriers,  by  Mr.  Schouler,  published  by 
Little,  Brown  &  Co.,  Boston.  It  is  also  given  out  that  F.  H. 
Thomas  &  Co.,  of  St.  Louis,  have  in  press  a  volume  of  cases  and 
notes  by  Mr.  Thompson  upon  the  subject  of  Carriers  of  Passen- 
gers, being  a  companion  or  supplemental  work  to  his  Cases  on 
Negligence,  which  have  just  been  issued  from  the  press. 

If  it  is  objected  that  there  is  danger  of  the  profession  getting  a 
surfeit  of  this  thing,  the  ready  answer  is  that  no  lawyer  is  under 
an  obligation  to  buy  a  book  which  he  does  not  want.  The  books 
which  we  have  named  exhibit  a  marked  difference  in  their  plans  and 
methods  of  treatment.     Mr.  Schouler's  work  covers  the  whole  sub- 
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ject  of  bailments,  including  the  law  relating  to  carriers  of  passengers 
and  carriers  of  goods.  He  cites  about  thirty-two  hundred  cases. 
It  is  written  in  admirable  style,  and  the  leading  principles  of  the 
law  are  well  stated  ;  but  the  plan  which  he  has  adopted  has  pre- 
vented him  from  giving  a  close  and  searching  view  of  any  single 
department  of  his  subject,  or  from  exhibiting  fully  the  state  of 
the  adjudications  upon  any  one  topic.  Such  a  task  would  have  re- 
quired a  citation  of  near  ten  thousand  cases.  But  he  takes  a 
comprehensive  and*united  view  of  the  whole  subject  or  class  of 
subjects  under  discussion.  The  book  of  Mr.  Lawson  and  the 
book  of  Mr.  Thompson  are  constructed  on  exactly  the  opposite 
plan.  A  limited  branch  of  the  general  subject  of  bailments  is 
selected  for  discussion  and  illustration,  and  these  receive  a  minute 
and  searching  examination,  in  which  the  rulings  of  all  the  courts 
are  brought  out  and  stated.  The  work  of  Mr.  Hutchinson  falls 
midway,  in  this  particular,  between  that  of  Mr.  Schouler  on  the 
one  hand,  and  those^of  Mr.  Lawson  and  Mr.  Thompson  on  the  other. 
Under  Mr.  Schouler's  plan,  the  author  looks  at  his  subject  as  a 
person  looks  at  a  distant  landscape  through  an  inverted  telescope. 
A  very  wide  landscape  is  brought  together  in  a  very  small  compass; 
all  its  outlines  are  clear ;  the  eye  takes  in  at  one  grasp  a  united 
picture  of  the  whole,  but  none  of  the  lesser  objects  are  seen. 
Under  the  plan  of  Mr.  Lawson  and  Mr.  Thompson,  the  glass  is  re- 
versed and  a  large  portion  of  the  landscape  is  selected  for  examina- 
tion ;  a  smaller  collection  of  objects  is  enlarged,  and  all  the  lesser 
features  are  brought  into  view.  Mr.  Hutchinson's  book,  on  the 
other  hand,  is  more  like  a  man  travelling  over  a  landscape  and  exam- 
ining it  with  his  naked  eye.  Now  these  different  books  have  dif- 
ferent uses,  according  to  the  needs  of  different  classes  of  persons. 
Mr.  Schouler's  book  is  eminently  the  book  for  the  student ;  Mr. 
Hutchinson's  for  the  general  practitioner,  whose  aim  is  to  possess 
himself  of  a  limited  but  comprehensive  library;  while  the  works  of 
Mr.  Lawson  and  Mr.  Thompson  are  for  specialists  in  the  law, — 
for  the  attorneys  of  railways  and  express  companies,  for  admiralty 
lawyers,  and  for  practitioners  in  large  cities  who  have  a  large 
commercial  practice,  and  who  desire  frequently  to  take  down  from 
their  shelves  a  book  which  will  enable  them  to  make  a  thorough 
examination  of  a  given  subject  without  rummaging  a  large  library. 
A  thing  which  gives  point  and  value  to  the  attempt  of  Mr.  Law- 
son  is,  that  there  is  scarcely  a  case  in  which  goods  are  shipped  by 
a  public  carrier  except   upon  a  special   contract,   and  there  is 
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scarcely  a  contract  imposed  by  a  public  carrier  upon  a  shipper 
which  does  not  in  some  way  attempt  to  limit  the  liability  of  the 
carrier  at  common  law.  These  contracts  are  sometimes  embodied 
in  bills  of  lading,  in  freight- receipts,  and  in  receipts  issued  to 
shippers  by  express  companies,  and  sometimes  they  are  attempted  to 
be  imposed  upon  the  shipper  by  notices  posted  in  the  carrier's  place 
of  business.  The  questions  which  arise  are  ;  ir  How  far  the  car- 
rier will  be  permitted,  by  contract  with  shipper,  to  limit  his  liability 
at  common  law.  3.  What  stipulations  or  notices  embodied  in 
bills  of  lading,  express-receipts,  or  otherwise,  will  have  this  effect. 
3.  The  interpretation  of  the  words  and  phrases  of  particular  con- 
tracts in  which  the  carrier  seeks  to  limit  his  liability. 

Mr.  Lawson  has  taken  these  questions  up  and  examined  them 
carefully  and  minutely.  He  has  first  stated  in  a  comprehensive 
manner  the  nature  of  the  liability  of  carriers  at  common  law 
(Chap.  I.).  He  has  then  examined  in  detail  the  question  how  far 
the  courts  of  England,  of  the  United  States,  and  of  the  different 
American  States  have  gone  in  sanctioning  the  attempts  of  carriers 
to  limit  their  liability  by  special  contract  (Chap.  II.),  in  doing 
which  he  has  classified  in  alphabetical  order  the  decisions  in 
different  States.  He  has  devoted  a  short  chapter  to  the  views  of 
judges  upon  the  policy  of  allowing  carriers  to  limit  their  liability 
(Chap.  III.).  He  has  considered  in  another  chapter  the  effect  of 
notices  by  means  of  which  carriers  have  attempted  to  limit  their 
liability  (Chap.  IV.).  This  is  followed  by  a  chapter  on  the  general 
effect  of  contracts  limiting  their  liability  (Chap.  V.).  Then  there 
is  a  chapter,  which  we  should  really  take  to  be  a  part  of  Chap.  I.,  re- 
lating to  the  liability  of  the  common  carrier  notwithstanding  con- 
tract, including  a  discussion  of  his  liability  for  negligence  (Chap. 
VI.).  Another  chapter  views  the  same  subject  with  reference  to  the 
liability  of  the  carrier  for  deviation,  delay,  etc.  (Chap.  VII.).  We 
apprehend  that  the  most  important  chapter  of  the  book  is  that 
wherein  he  discusses  in  detail  the  construction  and  interpretation  of 
contracts  limiting  the  carrier's  liability.  After  stating  the  general 
rules  which  obtain  in  the  construction  of  such  contracts,  he  arranges 
in  alphabetical  order  a  great  number  of  words  and  phrases  in  partic- 
ular contracts,  which  have  received  interpretation,  such  as  "Acci- 
dental Delays,"  **  Contents  Unknown,"  •*  Dangers  of  Navigation," 
"Good  Order  and  Condition,"  **  Inherent  Deterioration,"  "  Value 
and  Contents  Unknown,"  and  the  like  (Chap.  VIII.).  Another 
chapter  (IX  )  is  devoted   to   the  question   of  consideration   as 
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affecting  contracts  limiting  liability.  The  powers  and  liability  of 
agents  is  then  considered  (Chap.  X.)  ;  and  a  chapter  is  devoted  to 
the  subject  of  connecting  carriers  (Chap.  XL),  and  another  to 
the  burden  of  proof  (Chap.  XII.).  A  final  chapter  is  added,  con- 
sisting of  seven  cases  reported  in  full,  which  the  author  states  are 
not  accessible  to  the  profession,  because  not  published  in  the  regu- 
lar reports  (Chap.  XIII.).  We  apprehend  that  this  chapter  might 
have  been  omitted  without  detriment  to  the  book.  Some  of  the 
cases  have,  we  believe,  been  published  in  some  of  the  law  jour- 
nals, and  one  of  them  —  a  decision  of  the  late  Judge  Ballard  —  was 
published  in  the  Central  Law  Journal,  and  much  commented  on, 
and,  as  Mr.  Lawson  points  out,  has  been  reversed  by  the  Supreme 
Court  of  the  United  States. 

Those  who  possess  bound  volumes  of  the  Central  Law  Journal 
know  how  thoroughly  and  well  Mr.  Lawson  makes  an  index.  The 
making  of  an  index  is  a  special  art ;  it  is  only  mastered  by  a  great 
deal  of  study  and  practice.  Mr.  Lawson  has  possessed  himself  of 
this  art  as  well  as  any  person  we  know.  Mr.  Stevenson  has  pro- 
duced the  book  in  a  creditable  manner. 

Green*s  Brice's  Ultra  Vires.  A  Treatise  on  the  Doctrine  of  Ultra  Vires: 
being  an  Investigation  of  the  Principles  which  limit  the  Capacities,  Powers, 
and  Liabilities  of  Corporations,  and  more  especially  of  Joint-stock  Com- 
panies. By  Seward  Bricb,  M.A.,  LL.D.,  London,  of  the  Inner  Temple, 
Esq.,  Barrister-at-Law.  Second  American  Edition,  with  Notes  and  Refer- 
ences to  American  Cases.  By  Ashbel  Green,  of  the  New  York  Bar. 
New  York :  Baker,  Voorhis  &  Co.     1880. 

The  first  English  edition  of  Dr.  Brice's  work  on  Ultra  Vires 
appeared  in  July,  1874.  In  1877  this  was  followed  by  a  second 
English  edition.  The  first  American  edition,  edited  by  Judge 
Green,  was  published  in  November,  1875,  ^^^  ^^  present  edition 
appeared  in  March  of  this  year.  This  edition  is  not  based  on  the 
second  edition  of  Dr.  Brice,  but  it  is  a  re  editing  of  the  original 
edition^  with  additional  notes.  The  reason  why  this  plan  was 
adopted  is  thus  stated  by  Judge  Green  :  "A  second  edition  of  the 
treatise  of  Mr.  Brice  was  published  in  London  in  1877,  in  which 
reference  was  made  to  many  of  the  cases  relating  to  the  doctrine 
of  ultra  vires  cited  in  my  notes  to  the  first  edition.  At  this 
time  the  American  imprint  was  exhausted.  My  impulse  was  to 
decline  the  labor  of  preparing  a  second  American  edition;  but  the 
demand  was  so  persistent  that  I  critically  examined  the  second 
edition  to  determine  whether  it  would  not  satisfy  the  requirements 
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of  the  profession  in  the  United  States.  I  found  much  embarrass- 
ment arising  from  the  change  of  structure  of  the  work  by  Mr. 
Brice.  Much  matter  had  been  introduced  not  of  sufficient  value 
to  the  American  lawyer  to  afford  compensation,  as  to  him,  for  the 
increased  bulk.  Moreover,  the  unfamiliarity  of  Mr.  Brice  with 
the  details  of  American  practice  and  with  the  jurisdiction  of 
our  Federal  and  State  courts  had  led  him  into  some  quite  natural 
errors,  'which  needed  correction.  I  became  convinced  that  I 
should  do  the  best  service  by  retaining  the  first  American  edition 
as  a  framework,  adding  such  new  matter  relative  to  English  judg- 
ments in  the  text  of  the  second  London  edition  as  seemed  to  me 
useful,  and  supplementing  my  original  notes  by  references  to  addi- 
tional American  decisions.  I  found  it  also  convenient,  in  order 
to  economize  space,  to  omit  some  statements  of  the  facts  of  cases 
contained  in  the  London  edition." 

This  work  is  a  curious  illustration  of  the  practice,  which  is  still 
kept  up,  of  republishing  all  sorts  of  English  law-books  in  this 
country,  with  American  notes,  and  of  the  slavish  habit,  which  still 
obtains,  of  administering  in  our  own  tribunals,  not  our  own  law, 
but  the  law  of  a  foreign  country.  The  doctrine  which  this  book 
was  written  to  illustrate  was  not  only  unheard-of  in  England  at 
the  time  of  the  American  Revolution,  but  it  did  not  make  its 
appearance  in  that  country  until  the  year  1845.  ^^  arose  under 
a  condition  of  things  almost  wholly  different  from  that  which 
obtains  in  this  country ;  and  there  is  no  more  sense  in  our  courts 
taking  it  up  and  following  it,  than  there  would  be  in  their  taking 
up  and  following  the  decisions  of  the  French  Court  of  Cassation 
with  reference  to  the  powers  of  socUtis  anonymh.  The  English 
doctrine  of  ultra  vires  is,  for  the  most  part,  a  mere  branch  of  the 
law  of  agency.  There  are  a  very  small  number  of  English  cases  in 
which  the  contracts  of  "companies,"  as  they  are  termed  in  Eng- 
land, have  been  drawn  in  question  because  in  excess  of  the  powers 
conferred  upon  the  company  by  act  of  Parliament. 

Nearly  all  the  cases  are  those  in  which  contracts  made  by  the 
directors,  or  other  managing  agents  of  companies,  are  sought  to 
be  impeached,  because  in  excess  of  the  powers  conferred  upon  such 
directors  or  agents  by  the  shareholders.  It  would  move  laughter 
if  an  American  lawyer  should  attempt  to  defend  for  a  corporation 
an  action  brought  against  it  on  a  contract  made  by  its  directors, 
on  the  ground  that  they  had  no  power  under  the  by  laws  to  make 
the  contract.     The  creditor  would  at  once  reply:   '•  Wnat  have  I 
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to  do  with  your  by-laws?  They  are  a  private  instrument  by  which 
you  regulate  your  internal  affairs.  I  am  no  more  chargeable  with 
notice  of  them  than  I  would  be  with  notice  of  the  peculiar  terms 
of  your  articles  if  you  were  a  partnership.  If  you  had  been  a 
partnership,  I  would  have  been  entitled  to  presume  that  the  man- 
aging partner,  with  whom  I  made  the  contract  possessed  the  power 
to  bind  the  firm  by  contracts  made  in  furtherance  of  the  partner- 
ship business,  and  I  am  entitled  to  the  same  presumption  when  I 
contract  with  the  directors  of  a  corporation,  I  am,  indeed,  bound 
to  know  the  general  powers  which  the  legislature  has  conferred 
upon  the  corporation.  If  those  powers  have  been  exceeded,  they 
may  be  a  defence  to  my  action ;  but  I  am  not  bound  to  know 
that  the  shareholders  have,  by  a  private  regulation^  restricted  the 
powers  of  their  managing  agents^  unless  they  bring  that  fact 
expressly  to  my  notice.'* 

But  in  England  the  case  would  be  entirely  different,  because 
there  is  a  fundamental  difference  between  the  English  laws  relating 
to  public  companies  and  our  laws  relating  to  corporations.  An 
English  company  is  allowed,  substantially,  to  create  its  own 
powers.  The  Companies  Act,  1862,  defines  the  powers  of  com- 
panies in  a  very  general  way,  and  allows  the  shareholders,  in  their 
deed  of  settlement,  or  articles  of  association,  to  define  and  limit 
the  powers  which  shall  be  wielded  by  the  directors.  This  deed  of 
settlement,  or  these  articles  of  association,  are  registered  in  a  pub- 
lic office,  and  the  public  is  charged  with  notice  of  the  contents  of 
those  instruments,  just  as  they  are  in  this  country  with  notice  of 
deeds  and  mortgages  registered  under  our  recording  acts;  and 
nearly  all  the  English  cases  on  the  so-called  doctrine  of  ultra 
vires  turn  upon  the  interpretation  of  the  various  clauses  of  these 
registered  instruments.  Now,  when  we  consider  that  these  **  con- 
stating instruments,"  as  Dr.  Brice  calls  them,  are  elaborate  private 
statutes,  composed  of  two  or  three  hundred  articles,  of  such  length 
that  if  printed  in  brevier  they  would  make  a  book  as  large  as  the 
Southern  Law  Review,  we  can  understand  the  practical  value  of 
this  so-called  notice  to  the  public.  We  can  also  understand  why 
it  is  that  most  of  the  English  cases  involving  the  doctrine  of 
ultra  vires  are  "as  long  as  the  moral  law,"  and  just  about  as 
interesting  to  worldly  people. 

Now,  let  us  see  how  this  thing  works  in  practice.  A  person 
having  business  to  transact  with  one  of  these  companies  must  at  his 
peril  ascertain  that  the  directors  or  their  managing  agents  have 
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been  thus  empowered  to  make  the  particular  contract.  In  order 
to  do  this,  he  or  his  solicitor  goes  to  the  office  of  the  registrar  of 
joint-stock  companies  and  reads  a  registered  instrument  of  the 
length  which  we  have  described,  upon  the  construction  of  the 
naultitude  of  powers  and  prohibitions  which  he  there  finds,  and  he 
must  at  his  peril  determine  whether  the  directors  or  agents  have 
the  power  to  make  the  contract  in  question  so  as  to  bind  the  com- 
pany. If  he  guesses  rightly,  all  may  go  well;  but  if  he  makes  a 
mistake,  he  loses  his  money  and  the  company  gets  it.  Such  a 
doctrine  is  a  standing  reproach  to  the  jurisprudence  of  any  civil- 
iied  country.  In  after  ages,  when  the  history  of  the  English  law 
shall  have  been  again  written,  the  doctrine  of  ultra  vires  will 
stand  out  as  an  excrescence  upon  the  jurisprudence  of  the  most 
snlightened  nation  in  Christendom,  at  a  period  of  its  greatest 
enlightenment  and  activity.  The  attempt  to  transplant  such  a 
ioctrine  into  this  country  is  simply  an  attempt  to  engraft  upon  our 
law  a  foreign  abomination  to  which  our  law  is  a  stranger,  and 
irhich  is  entirely  contrary  to  the  habit  of  thought  and  the  prac- 
tice of  business  of  our  people. 

We  hope  we  shall  not  be  misunderstood.  We  have  in  this 
country  a  doctrine  of  ultra  vires,  and  the  same  doctrine  obtains  in 
England,  and  will  be  found  in  a  limited  number  of  cases  in  that 
country  which  called  for  its  application.  But  this  doctrine  is 
totally  different  from  the  doctrine  which  we  have  just  described. 
It  is  not  an  objection  to  a  contract  made  by  an  agent,  because  the 
agent  exceeded  the  instructions  of  his  principal,  but  it  is  a  pro- 
test against  the  assumption,  by  an  incorporated  body,  of  power 
not  conferred  upon  it  by  the  sovereign.  It  has  always  been  deemed 
important  by  the  courts  of  this  country  to  restrain  the  powers  of 
corporations  within  the  limits  prescribed  by  the  legislature ;  and 
to  this  end  the  courts  have  seldom  hesitated  to  refuse  their  aid  in 
the  enforcement  of  contracts  made  in  excess  of  these  powers.  It 
is  this  doctrine  of  ultra  vires  which  is  principally  embodied  in  the 
copious  notes  of  Judge  Green  to  the  work  before  us.  In  our 
judgment,  almost  the  entire  value  of  the  work  to  the  American 
practitioner  consists  in  these  notes ;  and  they  embody  so  much 
research,  indicate  so  much  previous  knowledge  of  the  subject,  and 
are  so  well  constructed,  that  their  value  to  the  practitioner  is  very 
great.  We  doubt  if  any  English  law-book  has  been  edited  in  this 
country,  since  Gowen's  and  Hill's  edition  of  Phillips  on  Evidence, 
the  notes  of  which   are  as   valuable  to   the   practitioner  as  the 


I 


Digitized  by 


Google 


428  BOOK    REVIEWS. 

notes  to  the  volume  before  us.  There  is  a  directness  of  point 
and  clearness  of  statement  in  all  of  them  which  cannot  fail  to 
convince  the  reader  that  they  are  the  work  of  a  thorough  lawyer. 
It  is  the  work  of  a  master  appended  to  that  of  one  who,  though 
learned,  and  entitled  to  respectful  consideration,  is  not  a  master. 

We  do  not  propose  to  offer  any  unfriendly  criticism  upon  the 
work  of  Dr.  Brice.  His  work  is  constructed  on  the  same  plan  as 
nearly  all  the  modern  English  law-books.  Each  subdivision  opens 
with  a  statement,  or  an  attempted  statement,  of  a  rule,  and  this 
statement  is  supported  by  the  spreading  out  of  a  number  of  adjudi- 
cations with  all  their  principal  facts  and  much  of  the  verbiage  of 
the  judges.  It  makes,  indeed,  tedious  reading,  but  we  have  often 
thought  that  it  was,  after  all,  the  most  satisfactory  way  to  construct 
a  law  book  for  the  use  of  judges  and  practitioners.  However  this 
may  be,  when  one  comes  to  examine  for  himself  the  decisions  of 
the  English  courts,  out  of  which  Dr.  Brice  has  been  compelled  to 
construct  his  treatise ;  when  he  sees  how  vague,  unsatisfactory,  and 
contradictory  many  of  them  are ;  and  when  the  painful  knowledge 
comes  to  him  that  some  of  the  worst  of  them  were  pronounced  in 
the  highest  court  of  appeal,'  the  House  of  Lords  itself,  —  he 
will  be  prepared  to  excuse  Dr.  Brice  for  any  want  of  symmetrical 
structure  or  fine  writing,  such  as  characterize  the  great  master- 
works  of  the  law. 

Judge  Green  is  to  be  congratulated  on  having  done  so  well^  con- 
sidering that  he  took  upon  himself  the  difficult  task  of  engrafting 
the  rich  mass  of  American  case-law  relating  to  the  powers  and 
liabilities  of  corporations  upon  such  an  unpromising  stem.  The 
reader  of  this  work  must  feel  the  constant  regret  that  he  had  not 
devoted  his  learning  and  his  energies  to  the  writing  of  a  distinc- 
tively American  treatise  on  the  subject. 

Anson  on  Contracts.  Principles  of  the  Law  of  Contract.  By  Sir  Wil- 
liam R.  Anson,  Bart.,  M.A.,  B.C.L.,  of  the  Inner  Temple,  Barrister-at- 
Law,  Vinerian  Reader  of  English  Law,  Fellow  of  All  SouPs  College,  Oxford. 
Edited  and  Annotated  with  American  Notes,  by  O.  W.  Aldrich,  Ph  D., 
LL.D.,  Professor  of  Law  in  Illinois  Wesleyan  University.  Chicago:  Cal- 
laghan  and  Company.     1880. 

This  work  is  now  for  the  first  time,  we  believe,  brought  to  the 
attention  of  the  American  profession.  The  date  of  the  author's 
preface  is  omitted,  and  we  are  therefore  left  to  conjecture  as  to 
how  long  the  work  has  been  printed  in  England.  It  is  a  book 
of  principles,  drawn  up  exclusively  for  the  use  of  students,  and  it 
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iras  a  part  of  the  plan  of  the  author  to  refrain  from  citing  many 
Luthorities.  In  this  respect  it  is  in  strict  contrast  with  the  Ameri- 
can work  of  Mr.  Bishop,  who,  in  a  space  no  greater  than  that 
Kxupied  by  this  book,  massed  forty-seven  hundred  cases.  This 
x)ok,  on  account  of  this  peculiarity,  is  useful  only  to  students. 
)iT.  Bishop's,  on  the  other  hand,  while  being  of  use  to  students, 
'umishes  an  index  of  authorities  of  considerable  value  to  the  prac- 
titioner. 

The  value  of  this  feature  of  Mr.  Bishop's  book  was  illustrated  to 
]s  the  other  day  under  these  circumstances :  A  member  of  the  bar 
:ame  hurriedly  into  our  law-library,  and  said,  '*  I  am  trying  a  case 
rhere  the  plaintiff  seeks  to  charge  my  client  on  the  ground  that 
le  has  paid  money  at  my  client's  request.  Leaving  other  matters 
)ut  of  controversy,  the  proof  is  that  my  client  never  made  such  a 
equest.  It  runs  through  my  head  that  if  A.  pays  B.'s  debt  without 
)eing  requested  by  B.  to  do  so,  and  without  B.  afterwards  ratifying 
he  act,  he  cannot  recover  of  B.  the  money  so  paid."  We  told 
lim  that  that  rule  was  elementary,  and  that  the  judge  would 
indoubtedly  so  hold.  He  said  he  had  no  doubt  of  that,  but  at 
he  same  time  the  judges  frequently  want  a  book  even  for  an 
elementary  principle.  We  then  took  down  a  well-worn  copy 
)f  Bishop  on  Contracts,  and  turned  to  the  page  on  which  the 
)roposition  is  stated,  backed  up  by  a  number  of  adjudications, 
^ow,  the  authority  of  Mr.  Bishop  alone  would  have  been  sufficient 
or  the  support  of  such  a  proposition,  but  nothing  so  satisfies  a 
awyer,  or  a  judge  on  the  bench,  as  a  number  of  cases. 

We  are  quite  willing  to  accept  the  opinion  of  so  learned  and 
experienced  an  instructor  of  law  as  Dr.  Aldrich  in  favor  of  the 
^alue  of  this  work  for  the  purposes  of  instruction,  but  we  have 
;one  further  and  examined  a  number  of  its  propositions  on  sub- 
ects  where  our  reading  is  fresh.  We  have  found  these  proposi- 
ions  stated  with  singular  fidelity  to  what  the  English  courts  have 
Lctually  decided,  and  the  few  authorities  cited  we  recognize  as  the 
eading  English  cases  upon  the  subjects. 

Dr.  Aldrich,  in  annotating  the  English  work  for  American  stu- 
lents,  was  no  doubt  tempted,  perhaps  advised,  to  append  to  it 
:opious  notes,  embracing  the  citation  of  many  cases ;  but  he  has 
lad  the  good  sense  to  avoid  this,  and  has  limited  himself,  for  the 
nost  part,  to  eliminating  those  parts  of  the  author's  text  which 
rere  based  upon  recent  English  statutes,  and  to  point  out  such 
statements  of  doctrine  in  the  text  as  are  denied  by  many  or  all 
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American  courts.  Nevertheless,  with  this  limited  purpose  in  view, 
citations  of  American  cases  are  almost  as  numerous  as  those  of 
English  cases. 

We  have  no  hesitation  in  recommending  this  work  to  the  atten- 
tion of  instructors  of  law-students. 

A  Treatise  on  Wills.  By  Thomas  J  arm  an,  Esq.  In  Three  Volumes, 
Vol.  I.  Fifth  American,  from  the  Fourth  London  Edition,  with  Notes  and 
References  to  American  Decisions,  by  Joseph  F.  Randolph  and  Wil- 
UAM  Talcott,  of  the  New  Jersey  Bar.  Jersey  City,  N.  J.:  Frederick  D. 
Linn  &  Co.     1880. 

The  old  adage,  *^  It  never  rains  but  it  pours,"  has  some  applica- 
tion to  the  publishing  of  law-books,  though  it  needs  to  be  qualified 
by  the  use  of  the  words  "  hardly  ever,"  Frequently  it  has  occurred 
that  some  recognized  vacancy  in  the  list  of  law-treatises  has  been 
filled  by  the  production,  simultaneously,  or  nearly  so,  of  two  or 
more  new  text-books  on  the  same  subject.  This  year  the  bar  were 
surprised  by  the  announcement  that  two  rival  American  editions 
of  Jarman  on  Wills  were  to  be  offered  to  them.  The  first  of 
these  in  point  of  time  is  represented  by  its  first  volume  now 
before  us.  We  confess  that  we  received  this  volume  with  serious 
misgivings  as  to  the  possibility  of  its  competing  fairly  with  its 
Boston  rival.  All  doubts  as  to  its  typography  were  dispelled  by 
the  first  glance  at  the  book.  It  presents  a  beautiful  and  attractive 
dress,  such  as  would  do  credit  to  any  publisher.  On  examining  its 
contents,  we  must  accord  to  the  editors  great  praise  for  the  extent 
and  fulness  of  their  additions  in  the  way  of  notes,  and  award  to  the 
book  the  merits  of  orderly  arrangement  of  subject-matter,  useful- 
ness, and  great  value.  The  present  volume  includes  the  first  four 
hundred  and  forty  pages,  or  thirteen  chapters,  of  Mr.  Jarman*s 
work,  which  the  industrious  editors  have  enlarged  by  the  addition 
of  oVer  three  hundred  pages  of  notes,  — an  increase  of  the  original 
work  much  larger  than  is  usual  with  editors  of  English  treatises. 
The  merits  of  Mr.  Jarman's  original  work  are  too  well  and  too 
widely  known  to  require  any  comment  from  us.  But  we  may  refer 
to  the  fact  that  Mr.  Causten  Browne  stayed  his  hand  from  writing 
on  the  subject  of  parol  evidence  as  affecting  wills,  in  his  treatise 
on  the  Statute  of  Frauds,  because,  in  his  view,  the  "admirable 
treatise  "  of  Mr.  Jarman  rendered  further  treatment  of  the  subject 
unnecessary.  As  an  evidence  of  the  extent  and  value  of  the  work 
of  the  American  editors  upon  the  volume  now  presented,  we  may 
mention  the  fact  that  their  notes  to  chap.  13,  upon  **  Parol  Evi- 
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dence,  how  far  admissible/'  nearly  equal  in  length  Mr.  Jarman's 
original  work,  and  are  devoted  not  only  to  the  American  but  also 
to  the  English  decisions.  Similar  fulness  of  citations  appears 
throughout  the  book.  The  notes  to  the  very  first  two  chapters, 
entitled,  **By  what  Local  Law  Wills  are  Regulated''  and  ''Form 
and  Characteristics  of  the  Instrument/*  are  especially  fy I L  The 
most  extensive  notes  are  upon  ''Gifts  to  Charitable  Uses''  and 
'^  Unsoundness  of  Mind/*  each  being  a  monograph  in  itself,  gov* 
ering  about  fifty  closely  printed  pages.  A  separate  note,  under  the 
heading  of  ''Charitable  Uses/*  tabulates  in  detail,  by  States,  the 
American  cases  in  which  the  doctrine  oi  cy  prcs  has  been  discussed  ; 
and  there  are  several  other  valuable  notes  appended  to  the  same 
chapter.  In  short,  it  may  be  predicted  that  if  the  concluding  two 
volumes  of  the  New  Jersey  edition  of  Jarman  shall  keep  the  promise 
of  this  first  volume,  both  the  editors  and  the  publishers  will  have 
won  the  gratitude  of  the  bar  for  this  very  valuable  contribution  to 
the  list  of  reedited  English  treatises,  and  that  the  distinguished 
editor  of  the  proposed  Boston  edition  will  need  to  look  to  his 
laurels. 

A  Treatise  on  the  Construction  of  the  Statute  of  Frauds,  as  in 
Force  in  England  and  the  United  States,  with  an  Appendix  contain- 
ing the  existing  English  and  American  Statutes.  Fourth  Edition.  By 
Causten  Browne,  Esq,,  Counsellor-at-Law.  Boston:  Link,  Brown  & 
Co.     1880. 

The  jurisprudence  of  English-speaking  countries  exhibits  this 
peculiarity :  that  the  statute  generally  and  almost  universally 
known  as  the  Statute  of  Frauds  and  Perjuries  does  not  treat,  nor 
do  the  decisions  of  the  courts  under  that  statute  treat,  as  a  rule,  of 
either  frauds  or  perjuries.  This  results  from  the  form  of  that  stat- 
ute, and  the  object  at  which  it  aims,  neither  of  which  is  accurately 
expressed  in  its  common  name.  The  legislature,  having  observed 
the  tendencies  towards  fraudulent  practices,  and  towards  perjury 
and  subornation  of  perjury,  which  are  so  frequently  exhibited  m 
connection  with  conveyances  and  contracts,  deems  it  proper,  in 
the  interest  of  the  public  morals,  to  remove  in  advance  the  oppor- 
tunity for  temptation  to  commit  frauds  and  perjuries  from  those 
who  are  peculiarly  exposed  thereto  ;  and  this  is  done  by  the  estab- 
lishment of  arbitrary  rules  governing  certain  classes  of  dealings 
which  are  of  xommon  occurrence,  in  all  cases,  irrespective  of  the 
character  or  motives  of  the  parties  engaged,  but  applying  as  well 
to  the  honest  and  candid  as  to   the  covinous  and  deceitful.     If 
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these  arbitrary  rules  be  maintained  as  conditions  precedent  to  the 
validity  of  such  transactions,  as  they  have  uniformly  been,  it  fol- 
lows that  the  only  work  for  a  court,  in  any  case  where  the  statute  is 
invoked,  will  be  that  of  determining  whether  the  case  falls  within 
the  application  of  the  statute.  Thus  the  Statute  of  Frauds,  instead 
of  furnishing  rules  applicable  to  frauds,  furnishes  rules  for  their 
prevention  only,  and  the  law  pertaining  to  the  subject  consists 
almost  wholly  of  construction.  Yet  the  treatises  on  the  subject, 
devoted,  as  they  must  be,  principally  to  rules  of  construction,  find 
one  particular  class  of  cases  in  which  frauds /^  x^  are  to  be  noticed 
and  discussed,  —  namely,  cases  in  which  parties  seek  to  use  that 
statute  for  the  purpose  of  committing  instead  of  preventing  frauds. 
These  features  of  jurisprudence  indicate^  not  anomalies,  but  merely 
inaccuracies  in  nomenclature.  The  statute  in  question  might  with 
great  propriety  be  styled  a  Statute  of  Conveyances  and  Contracts. 
The  numerous  readers  of  Mr.  Browne's  treatise  will  remember  how 
little  space  he  has  given  to  the  consideration  of  frauds  per  se; 
much  less  than  was  devoted  to  it  by  Mr.  Roberts  in  his  earlier  but 
unfinished  work.  But  Mr.  Browne's  work  has  certainly  the  merit 
of  a  careful  and  skilful  analysis  of  the  subject,  in  extension  and 
improvement  of  the  plan  adopted  by  Mr.  Roberts,  as  well  as  that 
of  a  logical  application  of  the  rule  above  named :  that  the  law 
under  the  statute  is  devoted  principally  to  construction.  While 
we  miss  the  interesting  and  instructive  introductory  essay  of  Mr. 
Roberts,  on  "the  Admissibility  of  Parol  and  Extrinsic  Evidence," 
under  the  rules  of  law  outside  and  independent  of  the  statute,  we 
can  spare  it  without  regret,  in  view  of  the  careful  observance  by 
Mr.  Browne  of  his  chosen  plan  of  treatment  of  his  subject,  and 
the  reflection  that  no  one  treatise  can  well  attempt  to  exhaust  the 
law.  In  the  new  edition  the  original  plan  is  adhered  to,  by 
which  only  those  portions  of  the  statute  are  considered  which 
apply  to  conveyances  of  interests  in  land,  trusts,  and  contracts, 
leaving  out  of  consideration  those  other  subjects  of  less  general 
interest,  to  which  the  statute  also  applies. 

Mr.  Browne's  treatise  has  already  been  accorded,  by  the  common 
consent  of  the  bar,  a  very  high  position  as  a  legal  text-book. 
Whatever  view  may  be  taken  of  the  propriety  of  the  author's 
failure  to  discuss  a  priori  the  subject  of  fraud  itself,  or  the  general 
rules  of  law  respecting  the  comparative  value  and  weight  of  written 
and  parol  evidence,  it  is  beyond  question  that  his  treatment  of  the 
subject  from  the  stand-point  of  "construction"  is  masterly,  and 
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hat  he  has  furnished  to  the  profession  a  practical  working  text- 
xx)k  of  the  highest  value.  The  style  of  the  book  has  been  de- 
cribed  as  a  happy  medium  between  a  treatise  and  a  digest ;  and  it 
s  one  well  suited  to  the  discussion  of  the  subject,  within  the  lim- 
tations  which  the  author  has  assumed,  as  before  suggested.  While 
he  conflicting  views  which  have  often  been  adopted  by  different 
:ourts  are,  as  a  rule,  presented  with  fidelity,  and  frequently  furnish 
)ccasion  for  discussions  upon  principle,  yet  the  fact  is  kept  in 
^iew  that  the  radical  question  is  usually  one  of  mere  construction, 
IS  to  which  it  would  seem  the  weight  of  authority  and  the  most 
general  concurrence  of  opinions  should  govern.  His  presentation 
)f  the  very  troublesome  and  prolific  subjects  of  guaranties,  and 
igreements  not  to  be  performed  within  a  year,  as  to  both  of  which 
0  many  conflicting  views  have  been  entertained  and  urged,  has 
ilways  received  the  approval  of  the  profession.  If  Mr.  Browne's 
irork  has  not,  upon  some  of  the  contested  points,  led  the  way  to 
ny  agreed  settlement  of  the  difficulty,  it  has  always  assisted  in 
hewing  both  court  and  counsel  the  precise  point  about  which  the 
lifficulties  cluster.  But  frequently  he  expresses,  without  hesitation, 
decided  opinion.  Thus,  he  takes  in  general  the  conservative 
iew  that  the  statute  should  always  be  enforced  by  the  courts  with 
trictness,  and  deprecates  the  tendency  (against  which  in  later 
^ears  there  is  some  reaction)  to  weaken  the  force  and  effect  of  the 
tatute  by  admitting  exceptions  and  qualifications,  or,  in  other 
rords,  by  taking  special  cases  and  classes  of  cases  "  out  of  the 
tatute."  The  doctrine  of  Pasley  v.  Freeman,'  for  instance,  which 
xcepts  from  the  requirements  of  the  statute  false  and  fraudulent 
epresentations  as  to  the  credit  or  solvency  of  third  parties,  is 
riticised  by  Mr.  Browne.  While  that  doctrine  "commends 
tself  as  a  firm  stand  taken  by  the  courts  against  actual  frauds  and 
heats,"  yet  he  thinks  it  "comes  dangerously  near  to  an  invasion 
(  the  statute  which  was  wisely  designed  to  prevent  them."  An 
xample  of  the  author's  quality  as  a  writer  of  law-treatises  is  found 
a  his  excellent  chapter  on  the  Enforcement  of  Verbal  Contracts 
n  Equity,  which  is  a  very  thorough  presentation,  in  brief  and  con- 
lensed  form,  of  that  interesting  subject.  In  short,  Mr.  Browne's 
ne  work  may  be  taken  as  going  very  far  in  discharge  of  his  debt 
0  the  profession ;  while  it  has  led  to  the  expression  of  many 
iopes  that  other  subjects  would  also  engage  his  pen.     Indeed,  his 
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success  in  this  treatise  —  a  success  from  the  beginning  —  would 
seem  to  be  almost  phenomenal.  Certainly,  Mr.  Browne  has  for 
many  years  stood  higher  in  the  estimation  of  his  professional 
brethren  than  some  of  our  prolific  book-makers.  It  is  beginning 
to  be  felt  that  several  of  this  class  have  had  an  exaggerated  esti- 
mate of  the  extent  of  their  indebtedness,  judging  by  the  number 
of  books  they  have  deemed  it  necessary  to  ofifer  in  discharge 
thereof. 

We  have  always  regarded  it  as  a  defect  in  Mr.  Browne's  work 
that  particular  attention  was  not  called  to  the  fact  that  the  seven- 
teenth section  of  the  Statute  of  Frauds,  which  invalidates  sales  of 
goods  resting  purely  in  parol,  has  never  been  put  in  force  in 
several  of  thq  States  in  the  Union.  His  appendix  presents  seriatim 
the  statutes  of  the  several  American  States,  following  the  English 
statutes ;  and  reference  to  these  of  course  discloses  the  extent  to 
which  each  State  has  or  has  not  adopted  the  statute  of  Charles  II. 
But  in  those  chapters  of  the  work  which  treat  of  Sales  of  Goods, 
of  Acceptance  and  Receipt,  and  of  Earnest  and  Part-Payment,  no 
reference  is  made  to  the  reason  why  the  decisions  of  certain  States 
are  silent  on  these  subjects. 

It  is  true,  the  defect  is  not  serious ;  still,  the  omission  of  the 
author  to  refer  to  these  statutory  difTjcrences  may  sometimes  be 
misleading.  For  instance,  in  speaking,  in  sect.  367,  of  the  form 
in  which  the  written  memorandum  required  by  the  statute  is  to  be 
executed  (and  this  chapter  treats,  under  one  general  heading,  of 
the  memorandum  required  by  each  the  fourth  and  the  seventeenth 
sections  of  the  statute),  the  author  says  :  '*  One  rule,  however,  has 
been  settled,  both  under  the  fourth  and  seventeenth  sections :  that 
neither  party  can  be  the  other's  agent  to  bind  him  by  signing  the 
memorandum. ''  This  statement  of  the  doctrine  has  been  perpetu- 
ated from  Mr.  Browne's  first  edition.  In  that  edition,  each  of  the 
four  cases  cited  as  an  authority  for  the  proposition  is  a  case  of  a 
sale  of  goods,  in  reference  to  which  only  the  seventeenth  section 
of  the  statute  was  invoked.  The  possibility  of  so  general  a  state- 
ment of  the  doctrine  misleading  the  student  is  made  more  clearly 
apparent  in  the  present  edition,  where  all  the  newly  cited  cases 
are,  on  examination,  found  to  be  also  cases  of  sales  of  goods,  call- 
ing for  the  application  of  the  seventeenth  section  only,  except  one 
case,  viz.,  Adams  v.  Scales,'  which  involves  a  sale  of  lands,  and  is 
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decided  under  the  fourth  section  of  the  statute,  in  Tennessee, — 
one  of  the  States  where  the  seventeenth '  section  is  not  in  force. 
So,  although  the  author's  statement  may  be  correct,  that  the  courts, 
with  conscious  and  intentional  indifference,  apply  the  same  rule  to 
cases  arising  under  both  the  fourth  and  seventeenth  sections  of  the 
statute,  the  citations  made  by  him  in  support  of  that  statement  do 
not  illustrate  it,  with  the  exception  of  Bailey  v-  Ogden,*  in  which 
Kent,  C.  J.,  intimated  that  the  construction  under  both  sections 
would  in  this  respect  be  the  same. 

The  General  PaiNaPLEs  of  CoNSTrruTiONAL  Law  in  the  United  States 
OF  America.  By  Thomas  M.  Cooley,  LL.D.,  Author  of  "Constitu- 
tional Limitations/'  etc     Boston :  Little,  Brown  &  Co.     1880. 

In  this  little  book  of  three  hundred  and  forty-five  pages  the 
teamed  author  has  undertaken  to  furnish  a  manual  of  constitu- 
tional law  as  developed  under  the  Federal  Constitution,  with  an 
incidental  reference  to  some  of  the  principles  common  also  to  the 
State  constitutions.  Over  tweb;e  hundred  cases  are  cited^  mostly 
involving  questions  of  construction ;  and  the  book  itself  may  be 
taken  as  a  summary  of  the  judicial  interpretation  given  to  the  Con- 
stitution of  the  United  States. 

After  giving  a  brief  sketch  of  the  rise  of  the  American  Union, 
md  stating  some  necessary  definitions  and  general  rules,  the  sev- 
eral articles  of,  and  amendments  to,  the  Constitution  are  succes- 
sively, but  necessarily  briefly  examined,  the  chapter  on  the  powers 
of  the  Congress  being  the  most  complete  and  satisfactory. 

The  author's  work  is  prefixed  by  the  text  of  the  Constitution 
and  the  fifteen  amendments.  It  would  have  been  a  convenience 
if  the  dates  of  the  ratification  of  the  several  amendments  had  been 
stated  in  connection  with  their  texts.  As  it  is,  the  dates  when  the 
first  ten  and  last  three  of  the  amendments  were  ratified  are  given 
in  the  subsequent  pages,  but  the  dates  of  the  ratification  of  the 
eleventh  and  twelfth  are  not  given.  The  eleventh  was  declared 
ratified  January  8,  1798,  and  the  twelfth,  September  25,  1804. 

There  are  some  traces  of  haste  in  the  preparation  of  the  work : 
as,  for  instance,  the  error  occurring  on  p.  263,  where  it  is  stated 
that  the  State  of  Missouri  denies  the  right  of  suffrage  to  all  who 
cannot  both  read  and  write.  Neither  of  these  desirable  qualifica- 
tions are  necessary  to  enable  a  citizen  to  vote  in  Missouri ;  and  the 
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provision  in  the  Drake  Constitution  of  1865/  which  the  author 
seems  to  have  had  in  mind,  — by  which  the  ist  of  January,  1876, 
was  fixed  as  the  date  after  which  every  person  who  was  not  a  quali- 
fied voter  prior  to  that  time  should,  in  addition  to  the  other  quali- 
fications required,  be  able  to  read  and  write  in  order  to  become 
a  qualified  voter,  —  never  went  into  effect;  the  Constitution  of 
1875,  ^^om  which  the  provision  was  omitted,  becoming  the  organic 
law  of  the  State  XMovember  30,  1875. 

The  book  will  be  of  no  service  to  the  profession,  and  of  but 
doubtful  utility  to  those  students  in  law-schools  who  expect  to 
become  lawyers.  It  has  evidently  been  gotten  up  to  swell  the  list 
of  a  so-called  students'  series,  brought  into  print  in  apparent  imi- 
tation of  the  unexcelled  Digest  of  the  Law  of  Evidence  by  Sir 
James  Fitzjames  Stephen,  a  work  written  for  an  entirely  different 
purpose. 

A  somewhat  careful  perusal  of  Judge  Cooley's  manual  has  left 
the  impression  that  the  learned  author,  to  whom  the  profession  is 
much  indebted  for  his  previous  labors,  has  not  added  anything  to 
his  fame  by  adding  this  book  on  constitutional  law  to  the  stu- 
dents' series. 

The  Law  of  Negligence  in  Relations  not  Resting  in  Contract.  Illus- 
trated by  Leading  Cases  and  Notes.  By  Seymour  D.  Thompson,  Author 
of  ** Liability  of  Stockholders/'  ''Homesteads  and  Exemptions,"  '*  Cases 
on  Self-Defence,"  etc.  In  Two  Volumes.  St.  Louis:  F.  H.  Thomas  & 
Co.     1880. 

To  commence  in  the  bark^  the  scope  of  this  work  is  not  accu- 
rately stated  in  its  title.  It  embraces  negligence  in  relations 
resting  in  contract,  —  as,  for  instance,  the  relation  of  master  and 
servant.  It  is  stated  in  the  preface,  however,  that  the  work  is 
devoted  to  a  "consideration  of  the  liability  which  accrues  from 
the  failure  of  those  duties  in  the  performance  of  which  the  law 
exacts  what  is  termed  ordinary  or  reasonable  care."  And  while  it 
is  not  confined  strictly  within  this  limit,  if  the  terms  "ordinary 
care/'  and  "reasonable  care  *'  are  to  be  taken  as  convertible,  still 
this  statement  gives  a  very  fair  understanding  of  the  general  pur- 
view of  the  work.  And  it  should  not  be  inferred  that  this  is  a 
mere  collection  of  leading  cases,  supplemented  with  a  digest  of 
other  cases  of  the  same  general  character.  It  is  that  and  much 
more.     It  is  an  exhaustive  and  critical  examination  of  the  law  of 

'  Art.  2,  sect  19. 
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legligence  with  respect  to  the  liability  which  arises  from  a  failure 
0  exercise  ordinary  care,  having  all  the  essential  elements  of  a 
reatise  on  the  topics  discussed,  combined  with  the  most  complete 
md  accurate  digest  and  collection  of  the  cases  relating  thereto 
0  be  found  anywhere.  We  have  subjected  the  citations  to  a  some- 
irhat  rigid  examination,  and  find  them  unusually  accurate ;  this, 
ogether  with  the  clearness  and  precision  with  which  the  points 
Lctually  decided  are  stated,  is  the  best  evidence  of  the  years  of 
)atient,  untiring  care  which  have  been  devoted  to  this  work.  It  is, 
mfortunately,  a  comparatively  easy  matter  to  pile  up  an  imposing 
nass  of  authorities  bearing  more  or  less  remotely  upon  almost  any 
[uestion  ;  but  it  is  a  very  different  undertaking  to  state  accurately 
he  quality  and  value  of  a  large  number  of  cases,  placing  each  on 
he  right  side  of  dividing  lines  which  are  often  very  poorly  defined. 
We  are  one  of  those  who  are  unable  to  see  how  any  practical 
;ood  can  be  derived  from  the  division  of  negligence  into  degrees, 
f  there  <:an  be  devised  some  reasonably  i  eitain  method  by  which 
he  intensity  of  negligence  could  be  meaiiured  as  heat  and  cold  are 
egistered,  it  is  possible  that  some  good  could  be  accomplished  by 
he  use  of  such  a  scale ;  but  so  long  as  this  distinction  rests  neces- 
arily  in  mere  caprice  or  speculation,  we  think  it  is  an  element  of 
onfusion  and  uncertainty  that  should  be  excluded  in  determining 
lability  in  cases  of  negligence.  The  author  defines  negligence  to 
►e  "a  failure  of  duty,  generally  unintentional,  but  sometimes 
ntentional."  This  definition  is  comprehensive  and  accurate, 
rhe  liability  in  no  case  depends  upon  the  degree  of  the  failure, 
rhe  elements  of  liability  in  such  cases  are  (i)  an  intentional  or 
inintentional  failure  of  duty,  (2)  resulting  directly  in  injury  to 
nother.  In  so  far  as  Mr.  Thompson  justifies  the  division  of  neg- 
igence  into  degrees  or  classes,  not  founded  on  the  distinction 
>etween  an  intentional  and  an  unintentional  neglect  of  duty,  we 
hink  he  is  not  sustained  by  his  illustrations.'  Those  illustra- 
ions  refer  rather  to  the  extent  of  the  duty  than  to  the  character 
►f  the  neglect.  In  determining  whether  a  given  act  was  negli- 
;ent,  reference  must  be  first  had  to  the  duty  claimed  to  have 
)een  disregarded ;  if,  under  the  circumstances,  the  duty  imposed 
iras  the  exercise  of  extraordinary  care,  then  not  to  exercise  that 
:are  was  negligence.  And  so  where  the  duty  was  to  exercise 
)rdinary  care,  or  slight  care.  The  liability  in  all  such  cases  grows 
)ut  of  the  failure  to  perform  a  duty,  and  does  not  depend  to  any 
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extent  upon  the  grossness  of  the  neglect,  so  long  as  the  element 
of  wanton  or  intentional  negligence  is  wanting.  It  therefore 
seems  to  us  that  a  distinction  resting  wholly  in  speculation  for  its 
limits,  and  which  can  have  no  possible  application  in  determining 
liability,  is  of  very  little  value  except  as  an  addition  to  the  vocabu- 
lary of  epithets.  We  are  aware  that  an  attempt  has  been  made  to 
utilize  this  distinction  in  cases  involving  what  is  styled  "compara- 
tive negligence  ; "  but,  so  far  as  these  cases  are  capable  of  being 
sustained,  either  on  principle  or  authority,  no  resort  to  any  such 
distinction  was  necessary.  One  who  has  negligently  exposed  him- 
self to  danger  is  not  wholly  without  the  pale  of  the  law,  and  it  is 
still  the  duty  of  a  person  becoming  aware  of  his  danger  to  use  rea- 
sonable care  to  avoid  injuring  him ;  not  to  do  so  would  be  a  wanton 
neglect.  But  it  is  believed  that  liability  can  only  be  rightfully 
imposed,  in  cases  of  this  character,  where  the  neglect  is  inten- 
tional ;  hence  they  fall  within  the  general  definition  of  negligence. 

We  commend  this  work  to  the  profession,  not  so  much  on  the 
ground  that  we  agree  with  all  the  conclusions  reached  by  the 
author,  as  on  the  ground  that  disputed  questions  are  discussed 
with  the  utmost  fairness  and  clearness.  The  law  is  not  a  fixed 
science ;  in  it  there  is  room  for  honest  and  intelligent  differences 
of  opinion.  The  opinion  of  one  who  is  capable  of  seeing  but  one 
side  of  a  controversy  is  of  little  value ;  that  of  one  who  clearly 
comprehends  and  is  able  fairly  to  state  every  phase  of  it,  is  entitled 
to  great  weight.  All  of  Mr.  Thompson's  works  are  characterized 
by  independence  and  fairness.  He  gives  all  sides  of  a  controversy 
a  fair  and  discriminating  consideration. 

Every  part  of  this  work  has  been  prepared  with  the  same  care. 
In  addition  to  the  usual  table  of  cases  printed  in  full,  there  is 
added  a  table  showing  where  every  case  cited  in  the  work  has  been 
cited,  questioned,  denied,  or  overruled.  This  table  alone  would 
make  a  valuable  little  volume. 

The  letter-press  and  general  execution  of  the  mechanical  part  of 
the  work  does  great  credit  to  the  publishers  and  to  Messrs.  G.  I. 
Jones  &  Company.  The  type  is  clear  and  handsome,  and  yet 
not  too  large ;  and  even  the  notes,  although  in  small,  condensed 
type,  are  printed  so  clearly  as  to  be  more  legible  than  many 
pages  in  other  books  printed  in  coarse  but  battered  type,  with 
dauby,  cheap  ink.  On  the  whole,  our  opinion  is  that  this  work 
has  come  to  stay.  M.  A.  L. 
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BiGELOw's  Bills  and  Notes.  The  Law  of  Bills,  Notes,  and  Checks.  Illus- 
trated by  Leading  Cases.  By  Melville  M.  Bigelow,  Ph.D.  Harvard, 
of  the  Boston  Bar.  Second  Edition.  Boston:  Little,  Brown  &  Co. 
1880. 

This  volume  is  an  accurate  and  well-selected  collection  of  cases 
reported  in  full,  under  appropriate  heads  or  principles  into  which 
the  book  is  divided,  with  full  notes  attached  citing  cases  illustra- 
tive of  the  principles  discussed  in  the  main  case. 

The  author^  in  presenting  this  edition,  has  more  than  revised 
the  original;  he  has  entirely  recast  and  rewritten  it.  The  first 
^ition  appeared  as  "  Redfield  and  Bigelow's  Leading  Cases  on 
Bills  and  Notes." 

The  selection  of  cases  is  better  than  in  the  first  publication,  and 
the  alterations  and  additions  so  numerous  ak  to  make  it  far  more 
iraluable.  The  plan  adopted  is  similar  to  that  of  Mr.  Thompson's 
•rork  on  Negligence,  recently  published. 

The  perplexing  questions  are  admirably  treated,  and  the  state- 
ments of  the  author's  deductions  from  the  cases  cited,  clear  and 
^ccinct.  This  is  particularly  true  of  the  subject  of  what  consti- 
tutes a  dona  fide  holder  for  value. 

The  author  closes  his  preface  by  saying  the  result  of  his  work 
**  has  been  to  show  that  the  American  law  of  commercial  paper, 
like  the  English,  may  still  be  stated  in  detail  within  the  limits  of  a 
single  volume  of  ordinary  size,  with  ample  room  for  illustrative 
cases." 

Has  the  author  shown  this?  We  believe  he  has,  if  a  strict  con- 
struction be  placed  on  the  words  "commercial  paper;  "  otherwise 
not. 

In  the  citation  of  about  twenty-five  hundred  cases  he  has  covered 
every  point  appertaining  strictly  to  bills,  notes,  and  checks. 

In  Mr.  Daniel's  work  on  Negotiable  Instruments  (two  volumes), 
about  seven  thousand  cases  are  cited,  the  references  being  to  cases 
on  the  law  of  bills,  notes,  bonds  and  coupons,  checks,  certificates 
of  deposit,  certificates  of  stock,  bills  of  credit^  bills  of  deposit, 
bills  of  lading,  guaranties,  letters  of  credit,  and  warehouse-receipts. 

Hence  the  question  presents  itself  whether  a  book  on  the  sub- 
ject of  commercial  paper,  in  one  volume,  shows  the  state  of  the 
law  or  can  possibly  show  the  state  of  the  law,  when  it  requires  a 
two-volume  book,  excellently  written,  to  show  the  state  of  the  law 
of  all  instruments  of  a  negotiable  character ;  and  again,  is  a  one- 
volume  work  on  the  subject  of  bills,  notes,  and  checks  as  good 
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an  investment  for  the  practitioner  as  a  two-volume  work  on  the 
same  subject^  in  addition  to  the  law  on  negotiable  instruments  in 
general,  — the  cost  of  one  being  one-half  the  cost  of  the  other. 

Howsoever  this  may  be,  the  importance  of  a  work  on  the  subject 
of  Mr.  Bigelow's  book,  to  a  mercantile  community  like  the  people 
of  this  country,  cannot  be  overestimated,  and  his  book  covers  the 
ground.  N.  F. 

Criminal  Procedure;  or,  Commentaries  on  the  Law  of  Pleading  and 
Evidence  and  the  Practice  in  Criminal  Cases.  By  Joel  Prentiss 
Bishop.  Third  Edition,  enlarged  and  rewritten.  Two  Volumes.  Boston: 
Little,  Brown  &  Co.     1880. 

We  have  waited  longingly  for  a  new  edition  of  this  work.  Now 
that  it  has  appeared,  and  we  have  had  time  to  examine  it,  we  feel 
generously  paid  for  all  our  waiting.  The  second  edition  lias  been 
out  of  print  for  many  months.  None  know  better  than  the  pub- 
lishers, and  law  booksellers  generally,  the  constant  demand  there 
has  everywhere  been  for  this  book  while  it  has  been  laying  out  of 
print.  But  it  is  one  of  the  merits  of  our  author  to  take  the  needful 
time  to  make  a  good  book,  rather  than  by  hurrying  his  work 
serve  any  temporary  purpose  or  selfish  end.  Taking  into  consid- 
eration the  amazing  amount  of  labor  required  and  done  by  the 
author,  upon  his  principles  of  law-writing,  to  send  forth  these 
volumes  in  their  present  perfected  condition,  the  only  wonder  is 
that  we  have  them  so  soon. 

These  books  of  his  are  commentaries  in  the  best  sense  of  the 
terra.  We  firmly  believe  that  the  works  of  Mr.  Bishop  will  take 
their  place  beside  the  comparatively  few  great  law-classics  in  our 
language,  and  live  as  long  as  our  jurisprudence  lasts.  He  brings  to 
his  work  a  combination  of  powers  such  as  no  other  legal  author 
has  displayed  of  late  years.  And  he  is  to-day,  in  the  language  of 
the  late  Senator  Sumner,  *'  the  best  living  text-writer  on  the  juris- 
prudence of  our  country." 

As  a  matter  of  course,  we  expect  great  things  of  Mr.  Bishop  in 
each  successive  edition  of  his  works.  In  this  edition  he  has  not 
only  met  all  reasonable  expectations,  but  gone  far  beyond  that.  It 
is  in  reality  a  new  book.  Just  what  has  been  done  in  this  edition 
is  best  explained  by  the  author,  as  follows :  — 

''  This  is  a  new  book.  Bearing  the  same  name  as  an  old  one,  it 
is  numbered  the  third  edition,  to  avoid  confusion  of  reference,  and 
the  order  and  section  numbers  of  the  second  edition  are  for  the 
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like  reason  retained,  as  far  as  they  could  be  without  serious  detri- 
ment. Let  me  explain.  Proceeding,  in  the  making  of  this  series 
Df  books,  in  the  manner  stated  in  the  "Introduction"  which 
follows  this  preface,  I  found,  after  **  Criminal  Procedure"  was 
Diiginally  written,  that  I  had  scarcely  reduced  the  mass  of  my  col- 
lected materials.  In  preparing  the  second  edition  I  examined  all 
igain,  used  what  I  could  in  writing  on  the  plan  then  pursued,  dis- 
:arded  altogether  what  seemed  possible  to  spare,  and  ended  by 
finding  the  unused  and  not  discarded  mass  appalling  for  its  bulk. 
Coming  to  this  third  edition,  and  having  resolved  that  the  time 
for  condensation  had  arrived,  I  discovered  that  there  was  no  means 
by  which  it  could  be  carried  so  far  as  to  admit  of  all  my  materials, 
except  by  rewriting.  So  I  resolved  to  rewrite.  And  the  reader 
need  not  be  told  that  the  labor  of  rewriting,  in  a  manner  so  con- 
densed, was  far  greater  than  the  original  composition. 

"The  old  book  in  its  second  edition,  the  collected  mass  first 
[jescribed,  and  the  cases  published  sin<:e  the  second  edition  was 
issued,  furnished  the  principal  memoranda  for  the  writing  of  this 
new  book.  I  also  consulted  afresh,  as  occasion  suggested,  all  the 
other  books  relating  to  the  subject.  Some  topics  omitted  from  the 
prior  editions  are  introduced  into  this,  and  all  the  old  topics  are 
more  fully  and,  I  trust,  more  clearly  treated. 

*'  How  much  has  been  added  the  reader  will  see  from  the  follow- 
ing statement:  The  second  edition  contained  6,056  cited  cases; 
this  third  has  16,129,  —  an  addition  of  five  new  cases  to  every  three 
old  ones.  The  additions,  it  will  be  perceived,  number  10,073. 
These  added  cases  are  more  by  nearly  a  thousand  than  all  that  are 
cited  in  any  three-volume  book,  English  or  American,  relating  to 
the  criminal  law  ;  even  though  professing  to  cover  the  entire  field 
embraced  by  my  ^v^  volumes  of  **  Criminal  Law,*'  **  Criminal 
Procedure,"  and  "Statutory  Crimes,"  and  professing  to  have  all 
the  cases  in  existence.  Nor  do  these  two  volumes,  thus  covering 
two-fifths  only  of  the  field,  contain  in  all  greatly  less  than  twice  as 
many  cases  as  any  such  three- volume  book." 

We  see  from  the  above  that  these  two  volumes  cover  only  two- 
fifths  of  the  field  of  criminal  law,  and  yet  contain  almost  as  many 
cases  twice  over  as  any  other  English  or  American  work  of  three 
volumes,  which  professes  to  cover  the  whole  field  of  criminal  law. 
While  upon  this  subject,  it  may  not  be  amiss  to  show  the  vast  supe- 
riority of  Mr.  Bishop's  work  over  all  others  on  the  same  subject  in 
respect  to  the  number  of  cases  cited,  by  reference  to  the  sixth 
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edition  of  his  "  Criminal  Law/'  in  two  volames.  There  are  9,514 
cases  cited  in  this  edition.  The  English  cases  cited,  including  the 
Irish  and  a  few  Scotch  and  Canadian,  number  3,321 ;  the  American, 
6  193.  Mr.  Bishop,  who  has  made  a  careful  examination  of  this 
matter,  and  whose  uncontradicted  statement  upon  the  question  has 
been  before  the  world  for  years,  says:  "Of  the  English  (cases 
above  mentioned),  2,494  are  cited  in  one  or  more  of  the  eight 
volumes,  by  other  authors,  of  current  English  and  American  text- 
law,  and  827  are  not  cited  in  any  of  them.  Of  the  American 
cases,  2,560  are  cited  in  some  one  or  more  of  those  eight  volumes, 
and  3,633  are  not  in  any  of  them.  Of  the  9,514  cases,  being  the 
entire  number  cited  in  these  two  volumes,  5,054  are  cited  also  by 
some  one  or  more  of  the  other  English  and  American  authors,  and 
4,460  are  not  cited  by  any  of  them;  but,  in  these  volumes,  and 
for  the  first  time,  it  is  believed,  reduced  to  text-law." 

And  it  may  be  said  that  the  number  of  cases,  in  like  proportion, 
both  as  to  those  found  in  other  text-writers  and  those  found  in  no 
other  text-writer,  will  be  found  cited  in  his  work  of  '^  Statutory 
Crimes,"  which,  together  with  his  "  Criminal  Law  "  and  "  Crimi- 
nal Procedure,"  covers  the  whole  field  of  criminal  law  as  it  has 
never  before  been  covered  by  any  writer,  ancient  or  modern. 

And  when  it  is  considered  that  no  case  is  allowed  to  go  into  Mr. 
Bishop's  books  until  he  has  personally  read  and  examined  it,  it  can 
be  partly  appreciated  what  an  enormous  labor  he  has  performed.  He 
says  that  "  In  preparing  these  books,  the  first  labor,  preceding  even 
the  writing  of  a  sentence,  or  planning  the  order  of  the  topics,  has 
been  to  take  into  my  hand  every  volume  of  the  reports,  and  by 
personal  examination,  with  the  aid  and  help  of  digests,  to  find  as 
far  as  possible,  in  each  volume,  every  case  relating  to  my  subject. 
Such  of  the  cases  as  it  seemed  prudent  to  dispense  with  were  dis- 
missed. Of  the  rest  I  preserved  notes,  embracing  the  points  de- 
cided, the  statement  of  facts  when  necessary,  and  always  any 
observations  of  the  judges  which  seemed  to  merit  special  attention. 
In  like  manner  I  resorted  to  and  preserved  notes  of  everything 
else  whereof  the  preliminary  reading  seemed  desirable." 

But  this  is  only  a  part,  and  not  the  most  important  part  at  that, 
of  the  work  done  by  Mr.  Bishop  in  producing  his  books.  In  fur- 
ther illustration  of  the  method  pursued  by  him  in  making  his  books, 
let  us  quote  again  from  his  "  Introduction  "  to  this  edition  of 
''Criminal  Procedure:"  "However  far  the  reading  and  note- 
taking  are  carried,  they  alone  constitute  no  adequate  preparation 
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to  begin  the  writing  now  being  explained.  With  and  supplement- 
ing them  must  go  reflection  to  a  degree  and  depth  which  will  keep 
the  preparing  mind  in  constant  mastery  of  the  situation.  Any 
person  who  should  undertake  to  write  without  the  latter,  or  one 
without  legal  aptitudes  who  should  attempt  it  with  both,  would  be 
able  to  do  little  with  his  accumulated  mass,  except  to  set  down 
dicta  and  adjudged  points.  *  ♦  *  jn  these  preparations  con- 
sists much  of  what  I  deem  peculiar  in  the  plan  thus  spoken  of  as 
mine,  but  let  it  be  distinctly  understood,  I  do  not  say  it  is  not  the 
plan  of  some  other  authors.  I  do  not  know.  It  is  not  the  way  in 
which  a  majority  of  our  text-books  are  made.  And  by  internal 
evidence  I  know  that  neither  upon  any  subject  on  which  I  have 
written,  nor  any  other  with  which  I  am  specially  familiar,  is  there 
any  book,  good  or  bad,  written  after  this  method.  This  I  say  in 
explanation,  not  in  disparagement  of  other  books." 

If  Mr.  Bishop,  with  his  almost  unrivalled  knowledge  of  law>books, 
and  his  great  experience  as  a  law-book  maker,  knows  of  no  other 
books  written  upon  his  method,  we  may  well  conclude  there  are 
none  other  so  written.  In  other  word^,  that  his  books  are  pro- 
duced on  a  method  peculiar  to  himself,  part  of  which  method  we 
have  seen  above.  What  this  method  fully  is  cannot,  in  the  limited 
space  allowed  to  this  notice,  be  here  explained  in  detail.  Those 
who  are  not  already  acquainted  with  it,  and  are  desirous  of  view- 
ing it  fully,  we  would  refer  to  his  "First  Book  of  the  Law"  (a 
book,  by  the  way,  well  worthy  of  being  read  and  re-read,  not  only 
by  every  student  beginning  the  study  of  the  law,  but  by  every 
lawyer  in  the  land)  and  to  the  '*  Introductions  "  to  his  various  works. 
We  may  state  generally  that  the  result  of  the  method  is  to  ascer- 
tain and  clearly  state  the  rules  of  law  which  actually  govern  the 
administration  of  justice  in  the  courts.  In  his  hands  the  method 
has  been  admirably  successful.  We  know  of  no  better  rule  to 
judge  of  any  principle  or  method  than  by  its  fruits;  and  tested 
by  this  rule,  it  has  been  incomparably  useful.  //  has  produced 
golden  fruit. 

This  method,  as  we  have  seen,  is  no  patent  arrangement  for  the 
easy  production  of  books.  It  requires  a  thorough  knowledge  of 
the  rise,  history,  adjudications  on,  changes  of,  and  exception  to 
every  principle  of  law  on  a  given  subject,  the  reasons  on  which  all 
rest,  and  the  written  law  affecting  them ;  it  requires,  besides,  pro- 
found insight  into  the  principles  of  the  law  as  an  entire  system, 
legal  aptitude  of  mind  to  bring  these  principles,  both  special — on 
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given  subject  —  and  general,  to  light,  and  clearly  exhibit  them  in 
scientific  order  on  the  written  page  as  guides  for  future  adjudica- 
tions; it  requires  also  wisdom,  a  constant  desire  of  "justice  and 
right/'  and  the  honesty  and  courage  to  be  true  to  them  under  all 
circumstances  as  it  is  given  the  writer  to  see  them. 

We  think  it  must  be  plain  to  every  one  that  books  successfully 
written  on  such  a  plan  must  be  of  a  superior  order,  of  inestimable 
value  to  the  courts,  judges,  lawyers,  and  the  public.  Such  books, 
after  long  study  of  and  years  of  familiarity  with  them,  we  pro- 
nounce Mr.  Bishop's  books  to  be. 

Beside  books  of  this  kind,  the  ordinary  text-books,  so  called, 
cut  a  sorry  figure.  And  Mr.  Bishop,  knowing  well  the  toil,  struggle, 
and  effort  required  in  producing  books  worthy  of  the  great  pro- 
fession for  which  they  are  written,  and  comparing  the  books  such 
as  he  has  written  with  the  latter,  may  well  say:  "Those  [text- 
booksj  here  meant  are  not  the  ordinal  y  ones,  compounded  of  pira- 
cies, of  the  results  of  raids  through  llie  reports  by  boys,  and  a 
little  labor  by  an  ostensible  and  perhaps  eminent  author.  But 
they  are  the  production  of  men  who  with  their  own  brains,  not 
by  proxy  or  by  theft,  have  explored  each  sjubject  on  which  they 
have  written,  through  all  its  foundations,  and  upwards  through 
every  part  of  its  superstructure ;  have  seen  with  their  own  under- 
standing how  part  corresponds  with  part,  and  how  some  parts  which 
are  supposed  to  belong  to  it  are  destroyed  by  others  which  cer- 
tainly do;  and  comparing  each  with  the  others,  and  all  with  the 
rest  of  the  law,  have  been  able  to  state,  and  have  stated,  from  a 
comprehensive  view  impossible  to  any  judge  on  the  bench,  how 
the  true  law  of  the  subject  actually  is,  and  why  it  is  thu." 

We  have  only  space  left  to  notice  a  few  of  the  specially  excellent 
qualities  of  this  work.  //  is  eminently  a  practical  book.  We  have 
been  told  that  the  objection  to  Mr.  Bishop's  works  has  been  made 
from  some  quarter  that  they  were  too  theoretical  and  not  practical 
enough.  A  more  unfounded  and  false  criticism  was  never  made 
of  any  book  anywhere;  and  it  could  only  result  from  ignorance 
or  mendacity.  Mr.  Bishop  is  eminently  a  practical  man,  and 
he  has  written  nothing  but  eminently  practical  law-books.  He 
was  for  years  engaged  in  the  active  practice  of  the  law,  before  he 
began  to  write  law-books.  His  views  are  not  those  of  a  college 
professor  of  the  **  bookish  theoric  "  kind,  who  never  had  any  actual 
experience  of  the  practical  needs  of  the  profession.  This  book, 
while  it  serves  its  primary  object  as  a  law-treatise,  becomes  also  a 
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juperior  index  to  the  cases  upon  the  subject  of  criminal  procedure. 
iVe  have  already  seen  that  there  are  16,129  cases  cited  in  this 
edition  of  this  work,  which  is  more  cases  by  over  7,000  than  all  the 
:ases  cited  in  any  three-volume  book,  English  or  American,  relat- 
ng  to  the  criminal  law  ;  even  though  professing  to  cover  the  entire 
ield  embraced  by  Mr.  Bishop's  five  volumes  of  **  Criminal  Law," 
his  work  of  "Criminal  Procedure,"  and  ''Statutory  Crimes." 
Vill  any  one  show  us  anywhere  zs  practical  a  work  as  this  one  ? 

But  it  is  not  as  a  digest  or  index  of  cases  that  this  or  any  of  Mr. 
Bishop's  works  are  to  be  chiefly  valued.  The  citation  of  cases  is 
mly  an  incident  to  the  real  merit  of  this  and  his  other  works. 
Vorks  on  the  unwritten  law  are  either  digests,  or  elementary 
reatises  or  commentaries.  The  former  serve  only  as  indexes  to 
he  points  decided  in  the  reports.  The  latter,  when  properly 
rritten,  constitute  the  very  highest  order  of  law-books.  And  the 
)eculiar  merit  of  this  and  the  other  works  of  Mr.  Bishop  consists 
n  their  being  commentaries  or  treatises  of  the  very  highest  order. 
Ve  have  above  stated  generally  in  what  a  treatise  of  this  kind 
consists. 

In  this  work  we  find  that  the  author  has  ascertained  and  clearly 
tated  the  rules  of  law  as  it  exists  to-day,  in  a  systematic  and  scien- 
ific  manner.  And  it  states  the  ''outlines  of  the  various  legal 
)rinciples  enunciated  with  entire  precision,  drawing  each  stroke 
n  its  exact  place,  precisely  where  it  rests  in  the  unwritten  original, 
>f  which  the  treatise  is  the  written  representative."  Where  the 
uthor  finds  a  conflict  of  judicial  opinion  on  a  given  question,  he 
s  never  content,  as  is  the  custom  of  so  many  text-book  writer^, 
rith  merely  stating  what  the  judges  have  said  on  one  side  or  the 
>ther  of  the  question.  He  never  hesitates  to  state  what  he  believes 
he  law  to  be  in  such  a  case,  and  to  give  his  reasons  for  it.  Some 
awyers  object  to  this  on  the  part  of  an  author.  Mr.  Bishop  gives 
m  amusing  illustration  of  this  in  his  "Introduction"  to  this  work. 
le  says:  "I  remember  that,  soon  after  'Marriage  and  Divorce  ' 
ras  published,  an  excellent  legal  gentleman  came  to  me  in  great 
vrath,  declaring  that  I  had  done  him  a  flagrant  wrong.  He  had 
)efore  the  court  a  case  wherein  it  was  important  for  him  to  main- 
ain  a  particular  doctrine.  I  had  laid  down  the  contrary  as  the  true 
aw,  and  added  my  reasons.  The  first,  he  said,  was  permissible, 
lince  the  judge  would  pay  no  attention  to  an  author's  mere 
)pinion.  But  to  add  reasons  which  he  could  not  answer  was  an 
mtrage."     We  may  add  here   that  Mr.  Bishop  invariably  adds 
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reasons,  in  such  cases,  that  cannot  be  answered.  In  deah'ng  with 
questions  where  there  is  a  conflict  of  judicial  opinion,  Mr.  Bishop 
states  in  his  preface  to  "  Marriage  and  Divorce  "  the  method  he 
has  pursued  :  ''  In  dealing  with  such  questions,  I  have  not  always 
followed  the  path  of  argument  which  has  been  pursued  by  either 
side  of  the  controversy ;  indeed,  it  has  happened  that,  in  most  of 
the  cases,  the  truth  has  seemed  to  me  to  lie  in  a  somewhat  untrod- 
den way.  *  *  *  If  I  have  succeeded  in  elucidating  any 
question  of  difficulty,  it  has  been  in  consequence  of  this  method. 
Truth,  alone  and  unadorned,  with  no  shadow  of  contiguous  error 
upon  its  visage^  is  usually  recognized  alike  by  all  men ;  and  the 
principal  reason  why  differences  arise  is  because  it  has  never  thus 
been  distinctly  and  accurately  seen"  He  adds,  in  another  work : 
"In  other  words,  if  judges  differ  on  a  question,  the  presumption, 
which  should  control  a  legal  author  in  his  preliminary  investiga- 
tions* is,  that  though  one  or  the  other  of  two  results  must  necessarily 
be  right,  the  question  has  not  presented  itself  in  the  true  legal 
light  to  the  judges  on  either  side.  Then,  should  he  find  it  to  be 
so,  he  will  state  how  the  argument  is  in  correct  principle,  his  views 
will  be  accepted  on  both  sides,  and  the  controversy  will  end. 
And  this  is  better  than  a  code ;  for  it  is  the  triumph  of  truth, 
while  the  code  is  the  triumph  of  power." 

As  a  result  of  this  method,  this^  as  well  as  the  other  works  of  our 
author,  is  largely  made  up  of  legal  doctrines  derived  from  adjudi- 
cated cases,  which  doctrines  and  which  cases  have  never  in  any  way 
been  alluded  to  by  any  other  author,  English  or  American.  And 
these  doctrines  bear  the  stamp  of  ** truth,  alone  and  unadorned, 
without  any  shadow  of  contiguous  error  upon  their  visages.*^  The 
vast  amount  of  labor,  patient  and  profound  thought,  and  great 
power  of  generalization  required  to  discover  and  organize  and 
state  this  new  body  of  law  for  use  can  be  appreciated  by  the  judge 
and  the  lawyer.  And  the  man  who  has  done  all  this  is  a  public 
benefactor. 

This  is  eminently  an  honest  book.  Wh^t  is  borrowed  from 
others  is  frankly  and  fairly  acknowledged.  It  is  not  made  up  by 
piracies  and  stealings.  What  the  author  claims  to  be  his,  to  him 
certainly  belongs. 

We  had  intended  to  illustrate  the  above  remarks  by  examples 
taken  from  this  work,  but  we  have  not  the  room  left  to  do  it.  We 
refer  the  reader  to  the  work  itself.  On  almost  every  page  will  be 
found  instances  of  all  that  has  been  above  said  in  commendation 
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of  this  and  other  works  of  Mr.  Bishop.  And  we  have  no  Httte 
faults  to  find  with  Mr.  Bishop's  works,  and  set  down  here  in  order 
to  show  our  impartiality  and  superior  insight  and  ability  as  a  critic. 
Circumstances  have  for  many  years  made  the  works  of  Mr.  Bishop 
very  familiar  to  us.  We  have  had  to  go  to  them  for  light  and 
guidance  almost  every  day  for  years  past,  and  we  have  never  gone 
in  vain.  He  has  been  as  a  lamp  to  our  feet  and  a  light  to  our 
understanding.  He  has  never  in  a  single  instance  led  us  astray. 
And  while  we  would  not  recommend  any  one  to  place  implicit 
faith  in  him,  or  any  other  law-writer,  but  would  advise  individual 
investigation  and  thought,  we  can  say  that  here  is  a  master  whom 
it  will  be  unwise  not  to  consult  in  every  instance  where  the  subject 
under  consideration  has  been  treated  by  him. 

We  cannot  forbear  saying,  in  closing,  that  Mr*  Bishop  is  a  thor- 
oughly earnest  man;  and,  like  all  earnest  men,  he  cannot  resist 
the  impulse  to  denounce  shams,  whether  in  law-book  making  or  in 
other  places.  He  has  done  a  great  work  \  he  knows  it^  and  he 
does  not  like  the  honor  of  it  to  be  stolen  from  him.  Does  any 
honorable  man  blame  him  ?  He  found  the  courts  in  the  greatest 
confusion  and  conflict  on  the  questions  of  marriage  and  divorce. 
He  wrote  a  book  on  that  subject.  To-day  the  law  of  our  courts 
on  marriage  and  divorce  is  more  harmonious  than  on  any  other 
subject.  This  has  been  brought  about  by  adopting  the  principles 
and  legal  doctrines  first  discovered  and  placed  in  their  true  light  by 
Mr.  Bishop  in  his  work  on  **  Marriage  and  Divorce;"  for  in  every 
instance  where  the  views  of  the  book  were  seen  and  understood, 
they  were  adopted  by  the  courts.  In  several  instances,  judges  of 
superior  courts  have  made  use  of  his  tabors^  and  adopted  his  views 
as  their  own,  without  giving  him  credit  for  them. 

The  result  in  harmonizing  the  law  on  this  subject  is  only  an 
evidence  of  the  power  and  efficacy  which  pervades  all  of  his  works. 
May  his  sun  not  set  for  many  years  to  come,  and  may  he  have  the 
power,  strength,  and  disposition  to  continue  to  write  books  of  tike 
merit  as  this  during  all  the  time.  J.  G.  L, 

Reports  of  Cases  Argued  and  Determined  in  the  Supreme  Court  of  the 
State  of  Missouri.  Thomas  K.  Skj nicer,  Stale  Reporter*  Volume  69. 
Kansas  City:  Ramsey,  MiUeU  &  Hudson.     iSSo. 

Without  being  over-critical,  we  must  again  complain  of  Mr> 
Skinker's  title-page.  It  is  inaccurate,  verbose,  awkward,  and  in- 
correct.    What  he  means  is  simply,  "  Reports  of  Cases  Determined 
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by  the  Supreme  Court  of  Missouri."  He  no  longer  makes  it  ap- 
pear that  the  decisions  are  'by  the  Slate  Reporter  I  (65  Mo. )  Why 
not  reform  it  altogether  ? 

The  volume  is  a  neat  and  compact  one  of  757  pages,  embracing 
one  hundred  and  thirty-one  reported  cases.  Of  these  two  are 
original,  nineteen  are  criminal,  and  one  hundred  and  ten  are  civil 
cases.  The  St.  Louis  Court  of  Appeals  fares  better  than  usual,  for 
twelve  cases  from  that  court  are  affirmed  and  but  four  are  reversed. 
At  this  rate,  counsel  will  desire  favorable  decisions  in  the  interme- 
diate tribunal. 

There  are  few  cases  of  any  special  moment  to  the  profession  at 
large  in  this  volume,  and  few  involving  questions  of  general  in- 
terest. It  is  notable,  however,  that  the  tone  of  the  decisions  is 
much  improved,  much  more  judicial  than  in  some  of  the  recent 
volumes.  There  is  a  very  creditable  care  generally  shown  in  the 
decision  of  damage  cases  against  railroad  corporations.  The 
court  recognizes  the  praiseworthy  eflforts  of  several  of  them  to 
guard  life  and  property,  and  puts  upon  their  duties  and  rights  a 
reasonable  and  intelligent  construction.  Without  drifting  too  far 
in  the  opposite  direction,  the  vagaries  of  that  generally  sound  and 
able  judge,  Wagner,  on  the  subject  of  railroad  liability,  are  being 
corrected  and  set  aside.  The  rhetoric  of  some  of  the  opinions, 
notably  the  chief  justice,  would  make  the  cultured  judges  of  New 
York  and  New  England  stare  and  gasp.  "Injunctive"  relief, 
"  evincive"  evidence,  a  "  pitiable  and  painful  weakness  in  the  dorsal 
region,"  "a  court  of  equity  will  not  go  into  vulgar  fractions,"  and 
the  like  phrases,  attract  attention  rather  than  approval. 

As  a  whole,  the  volume  is  "evincive  "  of  progress.  The  proof- 
reader has,  however,  been  remiss  in  many  instances,  and  a  careful 
reading  has  really  defaced  our  copy  by  the  pen  and  pencil  corrections 
resulting  therefrom. 

Langdell's  "Selecfed  Cases  on  Contracts." — The  follow- 
ing was  received  too  late  for  our  last  number ;  but  desiring  to  do 
equal  and  exact  justice  in  every  instance,  we  now  insert  it,  though 
we  are  not  sure  Prof.  Langdell  will  not  regret  the  zeal  of  his 
champion :  — 

To  the  Editors  of  Southern  Law  Review :  — 

In  the  February-March  number  of  your  Review  there  appeared  a  notice  of 
Langdell's  "Selected  Cases  on  Contracts."  That  notice  was  calculated  to 
prejudice  one  who  read  it,  against  the  book,  and  against  the  case  method  of 
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legal  instruction,  of  which  the  book  was  an  outcome;  for  this  reason  I  should 
like  to  ask  space  for  a  few  observations  on  that  notice.  The  case  method 
now  in  use  at  the  Harvard  Law  School,  in  some  courses,  may  be  briefly 
described,  viz.:  a  collection  of  leading  cases  on  a  given  subject,  e.g.  torts, 
is  made,  including  all  or  many  of  the  great  cases  on  the  subject ;  the  class  pre* 
pares  a  certain  number  of  cases  before  lecture,  and  the  cases  thus  prepared  are 
then  discussed  in  lecture.  This  class  discussion  includes  discussions  on  the 
precise  point  involved  in  each  case,  on  what  the  court  apprehended  was  the 
precise  point,  on  the  applicability  generally  of  the  court's  reasoning  to  the 
actual  facts,  on  whether  the  court  could  have  decided  on  any  other  ground, 
on  whether  the  case  is  reconcilable  with  earlier  and  subsequent  decisions,  and 
on  collateral  points  involved  in  or  suggested  by  the  case.  Now,  the  object  of 
this  method  is  to  teach  the  student  the  habit  of  legal  analysis  and  synthesis, 
and  not  to  make  the  student's  mind  a  mere  dictionary  of  decisions.  This 
method  may  be  attacked,  but  it  is  certain  it  has  never  been  heretofore  in  any 
written  article  that  merits  an  answer :  when  it  is  attacked  with  something  be- 
sides vituperation,  it  will  doubtless  find  defenders.  I  do  not  intend  to  defend 
it  here,  but  I  am  asking  your  indulgence  to  show  that  the  notice  of  Mr.  Lang- 
dell's  book  in  your  Review  proceeds  on  an  entire  misconception  of  its 
object  The  book  was  written  for  use  in  the  Harvard  Law  School,  or  any- 
where else  where  the  case  system  is  adopted ;  if  it  answers  that  purpose,  it  is 
idle  to  object  to  it  because  it  is  not  fitted  for  some  other.  Now,  it  is  certain  it 
ihlfils  that  purpose  ;  it  contains  the  most  famous  cases  on  the  law  of  contract, 
and  those  best  deserving  a  student's  attention.  Your  reviewer  has  not  com- 
plained of  any  omission  in  that  respect  But  your  reviewer  says  there  are  no  * 
head-notes  to  the  cases.  Now,  as  the  very  object  of  the  case  method  is  to 
teach  a  student  to  find  out  for  himself  what  a  case  decides,  is  not  that  object 
farthered  by  this  omission  ?  The  student  is  thus  left  to  read  the  case  with  his 
mind  on  the  alert  to  separate  dicta  from  the  ratio  decidendi,  and  to  see  what 
connection  there  is  between  the  ratio  decidendi  and  the  facts.  To  insert  head- 
notes  would  be  contrary  to  the  very  essence  of  the  case  method.  Again,  your 
reviewer  speaks  of  the  publication  of  overruled  cases  in  the  collection  as  a 
defect  Now,  overruled  cases  are  frequently  the  most  valuable  ones  for  students. 
Take  the  famous  case  of  Pillans  v.  Van  Mierof  (3  Burr.  1663;  s.  c.  Langd.  Sel. 
Cas.  177);  what  student  does  not  get  a  clearer  insight  into  the  law  of  considera- 
tion by  mastering  it,  by  reflecting  on  the  judgments  in  it,  by  comparing  it  with 
earlier  and  later  cases,  and  thus  finally  coming  to  see  wherein  the  viciousness  of  its 
reasoning  consists  T  By  so  doing,  the  student  is  getting  that  species  of  train- 
ing which  is  the  ultimate  object  of  the  case  system  One  might  as  well  object 
to  a  student  studying  carefully  the  able  opinion  of  Richardson,  C.  J.,  in  the 
Dartmouth  College  Case  (i  N.  H.  ill),  because  it  was  overruled  by  the 
Supreme  Court  on  appeal.  Still  further :  it  has  often  happened  that  a  case  has 
been  overruled  which  is  sound  in  point  of  principle ;  certainly  no  one  can 
object  to  the  study  of  such  a  case.  I  hope  this  will  indicate  that  your  reviewer 
should  attack  the  case  method,  —  not  Mr.  Langdell's  book,  which  is  entirely 
adapted  to  use  where  that  method  is  followed.  Did  your  reviewer  attack  that 
method ?    Not  at  all;  he  did  not  even  state  the  method ;  he  contented  himself 
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with  calling  it  a  **  hobby  '*  of  Mr.  Langdell's,  and  with  saying  of  him,  and  hii 
adherence  to  it  since  the  publication  of  the  first  edition  of  the  book,  "There 
is  an  obstinacy  in  learning,  more  inveterate  than  in  ignorance,  and*  the  reason 
is  that  ignorance  can  be  instructed  and  learning  cannot'*  Now,  of  course^ 
calling  the  system  a  "hobby,"  and  its  founder  a  stubborn  pedant,  for  that 
is  what  these  words  mean,  is  not  an  argument  against  .the  system ;  it  is 
hardly  fair  to  criticize  a  book  which  fulfils  its  object  entirely,  because  that 
object  is  not  considered  desirable  by  the  critic,  unless  the  critic  also  attack  the 
object  with  something  besides  hard  epithets  and  abuse  of  its  author.  If  I  may 
trouble  you  a  little  longer,  I  would  like  to  say  a  word  as  to  what  your  critic 
said  of  the  *'  Summary  '*  appended  to  the  "  Selected  Cases."  Now,  if  your 
critic  were  entirely  fair-minded,  after  having  had  occasion  to  object  to  the  book 
in  one  respect,  it  would  seem  that  he  might  have  examined  the  "Siunmary'* 
to  see  whether  it  was  open  to  praise  or  censure;  he  disposed  of  it  in  six  evi- 
dently ironical  lines,  viz. :  "  In  our  judgment,  the  chief  value  of  the  present 
work  consists  in  the  Summary  which  Mr.  Langdell  has  appended  to  the  second 
volume.  This  summary  of  the  matters  depided  in  the  cases  printed  in  full, 
numbers  one  hundred  and  seven  pages,  closely  set  in  small  type.  We  cannot 
doubt  this  is  a  valuable  review  of  the  matters  presented  in  the  cases;  at  a 
glance  we  can  see  that  it  performs  one  important  object,  — it  points  out  which 
of  them  are  overruled.*'  That  is  all,  —  nothing  as  to  whether  its  novel  positions 
as  to  conditions  or  as  to  any  other  part  of  the  subject,  so  philosophically 
worked  out,  are  of  any  valyie  or  not.  Had  your  reviewer,  after  examination  of 
the  summary,  condemned  it,  no  one  would  think  of  answering  his  remarks;  but 
•  it  is  what  one  must  call  his  slapdash  style  of  criticism,  criticism  evidently 
without  examination,  to  which  one  must  object.  In  the  March  number  of 
the  American  Law  Review  there  appeared  a  review  of  Mr.  Langdell's  book, 
not  entirely  favorable  to  it,  but  evidently  not  written  without  a  reading  of  the 
book.  Mr.  Holmes  there  said :  **  No  man,  competent  to  judge,  can  read  a 
page  of  it  without  recognizing  the  hand  of  a  great  master."  And  again :  <*  It 
may  be  said  without  exaggeration  that  there  cannot  be  found  in  the  legal  litera- 
ture of  this  country  such  a  tour  de  force  of  patient  and  profound  intellect, 
working  out  an  original  theory  through  a  mass  of  details,  and  evolving  consist- 
ency out  of  what  seemed  a  chaos  of  conflicting  atoms."  Again,  in  the  Nation 
for  March  25th,  Mr.  Dicey,  the  author  of  the  works  on  Parties  and  on  Domi- 
cile, in  an  article  on  American  conservatism,  said :  '*  Of  American  legal 
works,  —  such,  for  example,  as  Story's  Conflict  of  Laws,  Mr.  Holmes's  admi- 
rable edition  of  Kent's  Commentaries,  or  Mr.  Langdell's  Select  Cases  on  the 
Law  of  Contract,  — no  one,  who  is  competent  to  judge,  can  speak  without  the 
most  unfeigned  admiration."  Now,  I  do  not  quote  these  sentences  as  giving 
the  true  estimate  of  Mr.  Langdell's  work,  but  merely  to  say  that  if  they  con- 
tain any  truth,  — and  Mr.  Holmes  and  Mr.  Dicey  are  certainly  competent 
judges, —  they  show  Mr.  Langdell's  book  worthy  o(  other  criticism  than  the 
flippant  fling  your  reviewer  gave  it.  M. 
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[The  purpose  of  this  department  of  the  Keyibw  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
thow  how  complete  reports  of  the  same  may  be  obtained.  To  this  end,  a 
tyllabus  of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the 
journal  where  the  case  is  reported.] 

NAME.  ABBRKVIATION.  ADDRESS. 

Uhany  Law  Journal.  Alb.  L.  J.  Albany,  N.  Y. 

Unerican  I^w  Record.  Am.  L.  Rec.  Cincinnati,  O. 

American  Law  Register.  Am.  L.  Reg.  Philadelphia,  Fa. 

imerican  Law  Review.  Am.  L.  Rev.  Boston,  Mass. 

Central  Law  Journal.  Cent.  L.  J.  St.  Louis,  Mo. 

Chicago  Legal  News.  Ch.  Leg.  N.  Chicago,  111. 

federal  Reporter.  Fed.  Rep.  St.  Paul,  Minn. 

Internal  Revenue  Record.  Int.  Rev.  Rec.  Washington,  D.  C. 

l<egal  Intelligencer,  Leg.  Int.  Philadelphia,  Pa. 

!(ew  Jersey  Law  Journal.  N.  J.  L.  J.  Newark,  N.  J. 

fforth-Westem  Reporter.  N.  W.  Rep.  St.  Paul,  Minn, 

fascine  Coast  Law  Journal.  Pac.  Coast  L.  J.  San  Francisco,  Cal 

Eteporter.  Rep.  Cambridge,  Mass. 

"^HdB^J^n"""^  j  8outb.L.J.4K.N«.hville. 

Pexas  Law  Journal.  Texas  L.  J.        Tyler,  Texas. 

Hrginia  Law  Journal.  Va.  L.  J.  Richmond,  Va. 

KTashington  Law  Reporter.  Wash.  L.  Rep.  Washington,  D.  C. 

HTeekly  Jurist.  Week.  Jur.        Bloomington,  lU. 

Weekly  Notes  of  Cases.  W.  N.  C.  Philadelphia,  Pa. 

IV^estem  Jurist.  West.  Jur. .      Des  Moines,  Iowa. 

Wisconsin  Legal  News.  Wis.  Leg.  N.     Milwaukee,  Wis. 

Lbmikistbation.  —  Decree  of  distribution  may  be  enforced  by  impriaon- 
ment  for  contempt.  —  The  Superior  Court  can  enforce  a  decree  of  distribu- 
tion under  the  provisions  of  the  Code  of  Civil  Procedure  relative  to 
contempt ;  and  disobedience  to  an  order  of  distribution  of  an  estate  is  a 
contempt  of  court,  and  may  be  punished  by  imprisonment  Where  the 
court  below  finds  adversely  to  the  administrator  upon  his  plea  of  inability 
to  comply  with  the  order  of  distribution,  the  chiei  justice  of  the  Supreme 
Court  will  not  be  inclined  to  controvert  such  finding  upon  petition  for 
habeas  corpus.  —  Ex  parte  Isadore  Cohn,  Sup.  Ct.  Cal.,  Pac.  Coast  L.  J., 
June  5,  p.  409. 

Ldmiraltt.  —  Charter-party  —  Demurrage.  —  A  vessel  was  loaded  with  laths 
in  New  Brunswick,  for  New  York,  under  a  charter  specifying  that  she  was 
to  be  loaded  **  with  all  possible  dispatch."  She  was  compelled  to  await  her 
turn  for  cargo  and  was  thereby  detained  five  days,  and  was  also  detained  by 
tide,  and  also  at  the  place  of  aischarffe.  Suit  being  brought  for  the  demur- 
rage, A«^,  that  demurrage  could  be  allowed  onlv  for  the  detention  in  loading, 
upon  the  evidence.  —  Moody  v.  Schr.  Olive,  C  S.  Dist.  Ct  East  Dist  N. 
I..  Fed.  Rep.,  June  22,  p.  Obl. 

—  ChUision  —  Obstruction  of  side-lights  of  tug  by  tow.  —  A  tug  is  liable  for 
a  collision  when  it  permits  its  side-lights  to  be  obstructed  by  its  tow  so  that 
the  same  are  not  visible  from  deck  of  colliding  vessel.  —  Marshall  v.  Tug 
Conroy,  U.  S.  Dist  Ct  Dist  Md.,  Fed.  Rep.,  July  6,  p.  786. 


PUBLISHED. 

PRIOB. 

Weekly. 
Monthly. 

16 

00 

Monthly. 

50 

Monthly. 

BO 

Weekly. 

26 

Weekly. 

10 

Weekly. 

60 

Weekly. 

26 

Weekly. 
Monthly. 

26 

Weekly. 

26 

I.  Weekly. 

26 

Weekly. 

20 

Monthly. 

60 

Weekly. 
Monthly. 

60 

Weekly. 

10 

Weekly. 

16 

Weekly. 
Monthly. 

20 

60 

Weekly. 

10 

Digitized  by 


Google 


452  DIGEST   OF   RECENT   CASES. 

Admiralty  —  Continued. 

Home  port  —  Foreign  registry  —  Priority  of  liens  —  Order  of  distrOu- 

tion  —  What  are  not  maritime  liens —  What  not  a  bottomry  bond.  —  The  port 
in  which  the  owner  of  a  vessel  lives  is  her  home  port,  though  she  have  & 
foreign  registry  and  flag.    Maritime  liens  for  supplies  furnished  in  a  forei^ 

Eort  nave  priority  over  statutory  liens  for  repairs  subsequently  furnished  m 
ome  port  Semble  such  liens  of  the  same  class  or  rank  should  generally 
be  paia  out  of  proceeds  of  sale  in  inverse  order  to  the  dates  of  their  crea- 
tion, without  regard  to  dates  of  attachment  The  services  of  a  watchman  or 
stevedore  rendered  in  home  port  do  not  create  a  maritime  lien.  While  a 
ship  was  in  her  home  port,  her  master,  who  was  also  her  owner,  borrowed 
money  from  parties  abroad,  and  ?ave  them  a  written  agreement  providing 
that  for  such  money  they  should  have,  **  besides  the  responsibility  of  the 
owners,  a  lien  on  the  ship  and  freight; ''  that  the  same  were  hypothecated  to 
them,  and  that  he  would  make  them  a  remittance  of  the  freight  from  Oporto 
(the  vessel's  destination).  Held,  that  this  instrument  was  not  a  bottomry 
bond.  Held,  further,  that  the  vessel  being  in  her  home  port,  the  fact  that 
the  money  was  advanced  to  relieve  her  necessities  does  not  give  the  advancers 
a  lien  as  against  other  attaching  creditors.  —  Brig  £.  A.  Barnard,  U.  S. 
Cir.  Ct  East  Dist  Pa.,  Fed.  Rep.,  June  29,  p.  712. 

Maritime  service.  —  The  removal  of  ballast  from  a  foreign  vessel  while  in 

port,  for  the  purpose  of  putting  her  in  condition  to  receive  cargo  for  an  in- 
tended  voyage,  constitutes  a  maritime  service. — Roberts  v.  Bark  Winder- 
mere, U.  S.  Dist  Ct  South.  Dist  N.  Y.,  Fed.  Rep.,  June  29, 'p.  722. 

Storage  of  sails  and  outfit.  —  The  storage  on  shore  of  the  sails  and  outfit 

of  a  vessel  is  not  a  maritime  service  or  claim,  and  is  not  therefore  a  subject 
of  admiralty  jurisdiction,  either  by  action  in  rem  or  in  personam. — Hubbard 
V.  Roach,  U.  S.  Cir.  Ct  North.  Dist  111.,  Rep.,  June  16,  p.  772. 

Agency.  —  Liability  of  agent  for  loss  on  deposit  of  principals  money  without 
his  knowledge  or  assent, — Where  an  agent  deposits  or  loans  the  money  of 
his  principal,  except  by  consent  of  the  principal,  he  takes  all  risks  incident 
to  such  loan  or  deposit  Complaint  alleged  that  plaintiff  furnished  a  quantity 
of  milk  to  defendant  to  be  manufactured  into  cheese  and  sold,  a  certain  per 
cent  to  be  retained  by  defendant  as  his  compensation ;  that  he  had  manurac- 
tured  and  sold  such  cheese,  and  converted  the  proceeds  to  his  own  use,  to  a 
certain  amount  The  answer  admitted  the  receipt  of  milk,  manufacture  and 
sale  of  cheese,  with  that  of  other  patrons,  and  averred  that  according  to  bis 
custom,  the  proceeds  were  deposited  in  a  certain  bank  as  a  separate  account, 
and  that  before  the  share  of  plaintiff  and  others  could  be  aetermined,  the 
bank  became  insolvent  and  the  fund  was  lost  Held,  that  as  such  answer  did 
not  show  that  such  deposit  was  with  the  knowledge^ or  assent  express  or  im- 
plied, of  the  plaintiff,  demurrer  to  such  answer  was  properlv  sustained. — 
Sai^eant  v,  Downey,  Sup.  Ct  Wis.,  N.  W.  Rep.,  June  12,  p.  621. 

Unearned  commissions  on  life-policy  jjremiums,  —  By  a  contract  between 

a  life  compiiny  and  its  agent  to  continue  in  force  for  three  years,  and  termin- 
able thereafter  by  either  party,  the  agent  was  to  receive  as  compensation  a 
certain  percentage  on  premiums  during  twenty-five  years,  if  the  policies 
should  continue  so  long,  but  these  commissions  8houl(f  accrue  only  as  the 
premiums  were  paid  to  the  company.  By  a  subseauent  arrangement  Uie 
commissions  were  limited  to  renewals  of  existing  policies,  and  the  contract 
was  terminable  by  either  party  within  three  years.  Within  the  year  the 
agent  was  discharged,  as  was  found  by  the  verdict,  for  lawful  and  sufficient 
reasons.  In  a  suit  against  the  a^ent  to  recover  moneys  alleged  to  be  due  the 
company,  held,  that  the  agent  m  order  to  recover  commissions  alleged  to 
have  been  received  by  the  company  after  his  removal,  must  prove  not  merely 
that  the  premiums  were  due,  but  that  they  had  actually  been  received  by 
the  company.  The  fact  that  they  were  due  is  no  presumption  that  they  were 
paid  to  tne  company.  Payment  might  have  been  shown  by  production  of 
renewal-receipts,  of  of  the  compan3''8  books.  —  Manning  v.  John  Hancock 
Mutual  Life  Ins.  Co.,  XJ.  S.  Sup.  Ct,  Ins.  L.  J.,  June,  p.  417. 
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imAL.— Entry  of  judgment, — No  appeal  can  be  taken  from  the  judgment 
of  the  lower  court  until  after  the  judgment  has  been  entered  in  the  judjp- 
ment  book.  —  Thomas  v.  Anderson,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  June  6, 
p.  415. 

LSSAULT. — Shooting — Irrelevant  vutrtietiona. — The  evidence  was  uncontra- 
dicted that  the  assault  complained  of  consisted  in  the  discharge  of  a  loaded 
pistol  Therefore,  instructions  refused  or  given  relating  to  another  case, 
where  the  assault  was  distinct  from  and  independent  of  the  use  of  the  pistol, 
and  was  followed  by  the  discharge  of  the  pistol  as  a  consequence  merelv  of 
the  assault,  were  immaterial  and  irrelevant.  It  was  charged  in  the  complaint 
that  the  shooting  was  done  intentionally ;  and  that  must  have  been  proved  to 
entitle  the  plaintiff  to  recover,  and  so  the  appellants  asked  the  court  to  in- 
struct the  jury,  and  so  the  court  did  substantially  instruct  them,  and  it  was 
not  error  in  this  case  to  refuse  to  instruct  the  jury  that  the  oj-iginal  assault 
must  have  been  intentionally  made,  on  the  theorv  that  the  assault  was  sepa- 
rate from  the  shooting. — Krall  «.  Lull,  Sup.  Ct.  Wis.,  "Wis.  Leg.  N.,  June  10, 
p.  297 ;  N.  W.  Rep.,  June  6,  p.  592. 

lSSionmbitt.  —  Equitable  title  to  note.  —  When  the  payees  of  a  note,  beine 
bankers,  made  an  assignment  thereof  by  indorsement  to  the  plaintiff,  and 
placed  it  in  an  envelop  that  contained  other  papers  of  the  plaintiff,  and  at 
the  same  time  credited  their  account  with  bills  receivable,  and  charged  the 
plaintiff's  account  as  treasurer  of  a  cheese-factory  with  the  amount  of  the 
note  and  interest,  and  on  the  next  day,  without  anv  further  delivery,  made  a 
voluntary  assignment  for  the  benefit  of  their  creaitors,  this  note  not  being 
included  in  the  schedule  of  property  delivered  to  the  assignee,  and  not  pass- 
ing into  his  hands,  and  the  payees,  on  the  same  morning  the  assignee  took 
possession  of  the  effects  of  the  bank,  delivered  the  note  to  the  plaintiff,  heldf 
that  the  indorsement  not  only  passed  the  legal  but  also  the  equitable  title  of 
the  note  to  the  plaintiff.  —  Williams  v.  Gait,  Sup.  Ct.  111.,  N.  W.  Rep., 
June  6,  p.  789. 

.TTORKiT.  —  Disbarment — Power  of  court,  —  The  power  of  a  court  to  admit 
as  an  attorney  at  law  to  its  bar  a  person  possessing  the  requisite  qualifica- 
tions, and  to  remove  him  therefrom  when  found  unworthy,  has  always  been 
recognized  and  cannot  be  Questioned.  The  power  of  removal  for  just  cause 
is  as  necessary  for  a  due  administration  of  law  as  that  of  admission.  A  set- 
tlement made  with  a  client,  and  the  entry  of  a  nolle  prosequi  in  a  criminal 
prosecution  against  the  attorney  after  his  arrest,  and  after  an  application  by 
the  client  to  the  board  of  censors  of  the  law  association,  does  not  operate 
as  an  absolution  and  remission  of  the  offence.  The  exercise  of  the  power  of 
the  court  is  not  to  enforce  civil  remedies  between  the  parties,  but  to  protect 
the  court  and  the  public  against  an  attorney  guiltv  of  unworthv  practices  in 
his  profession.  —  In  re  Davies,   Sup.  Ct'Pa.,  W,  N.  C,  July  8,    p.  467. 

—  Unprofessional  conduct,  —  Where  an  attorney  advised  a  client  to  si^  a 
false  affidavit,  held,  that  it  was  unprofessional  conduct,  for  which  he  shoutd  be 
disbarred.  The  People  v.  Pearson,  Sup.  Ct.  Cal.,  Pac.  Coast  L.  J.,  July  8, 
p.  537. 

AiLimrr.  — Valuables  left  with  bathing-house  manager.  —  Where  a  bathing- 
house  manager,  to  induce  the  public  to  patronize  him,  agrees  to  furnish  a 
safe  place  for  the  valuables  of  bathers,  he  is  a  bailee  for  hire,  and  is  respon- 
sible for  the  loss  of  such  valuables  unless  he  can  show  that  the  loss  was  oc- 
casioned by  force  of  circumstances  beyond  his  control,  and  upon  this  point 
the  burden  of  proof  is  upon  him.  The  fact  that  the  key  of  the  box  where 
the  valuables  were  deposited  was  given  to  their  owner  does  not  relieve  him 
from  his  liability.  —  Levy  v,  Appleby,  Marine  Ct.  N.  Y.,  Ch.  Leg.  N.,  June  12, 
p.  381. 

AXKRirPTCr. — Fraudulent  conveyance  —  Absence  of  fraudulent  intent, — 
Where  the  grantee  in  a  conveyance  made  by  an  insolvent  debtor  in  fraud  of 
the  Bankrupt  Act  takes  the  title  merely  at  the  request  of  and  in  trust  for  a 
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Bankruptct — Continued. 

third  person,  and  derives  no  profit  from  the  transaction,  he  is  not  liable  to 
the  assignee  in  bankruntcy  for  the  value  of  the  land,  unless  he  not  only 
knew  of  the  insolvency,  out  also  shared  the  bankrupt's  intent  to  defeat  the 
Bankrupt  Act  —  AUeman,  Assignee,  v.  Kneedler,  U.  S.  Cir.  Ct  East  Dist 
Pa.,  Fed.  Rep.,  June  29,  p.  671. 

Liability  of  bankrupt  clb  a  stockholder — Compoaition, — Proceedings  to 

obtain  a  discharge  in  bankruptcy  must  be  strictly  construed.  The  banlmipt 
must  comply  substantially  with  all  the  conditions  reauisite  and  precedent  to 
obtain  his  discharge.  In  order  that  a  contingent  HaDility  —  such  as  liabil- 
ity as  a  stockholder  —  may  be  discharged  bv  composition  proceedings,  the 
bankrupt  must  include  such  contingent  liaoility  in  his  statement  of  debts, 
and  the  creditors  holding  such  contingent  claim  must  have  notice  that  a  dis- 
charge from  such  liability  is  sought  —  Flower  v.  Greenebaum,  U.  S.  Cir.  Ct 
North.  Dist  III.,  Ch.  Leg.  N.,  June  12,  p.  829. 

Partnership  —  Ccnditional  sale,  —  F.  and  defendant  entered  into  partner^ 

ship,  F.  furnishing^  $1,500  in  cash,  and  defendant  $4,500  in  goods.  Subse- 
quently they  dissolved,  F.  taking  the  stock  and  giving  defendant  notes  for 
his  interest,  then  two-thirds;  defendant's  share  to  remain  as  his  property 
until  the  notes  were  paid,  and  all  goods  purchased  in  the  meantime,  injplace 
of  those  sold,  to  be  substituted  to  title  of  defendant  Subsequently,  F.  be- 
coming embarrassed,  defendant,  to  protect  himself,  bought  the  stock,  paying 
something  more  than  his  debt  and,  within  two  months  thereafter,  F.  was 
declared  a  bankrupt  In  an  action  against  defendant  by  F.'s  assignee,  hddy 
that  defendant  was  liable  to  such  assignee  for  the  value  of  one-third  of  the 
original  stock  on  hand,  one-third  of  all  that  had  been  purchased  with  proceedi 
of  original  stock,  and  all  of  the  stock  purchased  by  F.  from  his  own  resources, 
including  goods  bought  on  credit  and  not  paid  for.  —  Crampton  r.  Jerkowski, 
U.  S.  Cir.  Ct  Dist  Vt,  Fed.  Kep.,  June  8,  p.  489. 

Register* 8  power  over  trustee,  —  A  register  in  bankruptcy  has  no  power,  on 

the  mere  application  of  creditors,  to  issue  a  summons  for  the  examinationof 
a  trustee,  or  for  the  production  by  him  of  the  books  and  papers  mentioned 
in  the  summons,  where  such  trustee  has  been  duly  appointed  under  sect  43 
of  the  Bankrupt  Act  —  In  re  Hicks,  U.  8.  Dist  Ct  South.  Dist  N.  Y..  Fed. 
Rep.,  July  18,  p.  851. 

Secured  creditor  —  Composition,  —  A  secured  creditor  has  a  right  to  hold 

on  to  his  security,  and  he  cannot  participate  in  composition  proceeding; 
neither  can  be  be  compelled  to  surrender  his  security  and  prove  his  claim 
in  composition,  or  to  have  his  security  valued  and  make  proof  of  any  bal- 
ance. His  failure  to  do  so  cannot  be  taken  as  evidence  that  he  intends  to 
relv  wholly  upon  his  security  for  payment  of  his  demand.  Where  a  creditor 
holds  a  claim  secured  by  mortgage,  the  bankrupts  are  presumed  to  know  that 
there  is  a  liability  that  such  security  will  not  be  sufficient  to  pay  the  in- 
debtedness ;  and  if  they  wish  to  protect  themselves  from  a  deficiency  decree, 
they  should  take  steps' to  have  the  security  valued,  and  failing  to  do  so  they 
are  liable  for  such  deficiency  to  the  extent  of  the  percentage  paid  under  com- 
position, notwithstanding  composition  proceedings.  —  Cavanna  v.  Bassett, 
U.  S.  Cir.  Ct  North.  Dist  III.,  Ch.  Leg.  N.,  June  19,  p.  889. 

Suit  by  assignee  in  State  court  —  Res  adjudieata,  —  A  suit  brought  by  an 

assignee  in  bankruptcy  to  collect  a  debt  due  to  the  bankrupt  is  not  a  matter 
of  proceeding  in  bankruptcy  within  the  meaning  of  sect  711  of  the  United 
States  Revised  Statutes,  so  that  State  courts  have  no  jurisdiction  of  such  caaef^ 
The  exercise  of  the  original  and  ordinary  jurisdiction  of  the  State  courts  in 
such  a  case  is  in  no  sense  an  exercise  of  jurisdiction  in  bankruptcy.  Where 
a  defendant  sued  by  an  assignee  in  bankruptcy  in  a  State  court,  has  in 
such  suit  appealed  both  to  the  law  and  equity  sides  of  that  court  and  been 
denied  the  relief  which  he  asked,  this  court  will  not  now  attempt  to  review 
the  action  of  the  State  court  in  that  behalf.  —  Clark  r.  Ewing,  U.  S.  Dist 
Ct  North.  Dist  III.,  Ch.  Leg.  N.,  June  26,  p.  850. 
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Bastardt.  —  See  Conspibacy. 

Jills  and  Notes.  —  Commercial  paper —  Ceriificatea  of  indebtedness,  —  The 
receiver  of  a  corporation  was  authorized,  hy  order  of  court,  to  issue  certain 
certificates  of  inaebtedness.  They  were  directed  to  be  made  payable  to  party 
named  or  "order."  Action  was  brought  upon  one  of  such  certificates  by 
one  claiminsf  to  be  a  bond  fide  holder  thereof.  It  was  payable  to  a  person 
named  ^*or  bearer^"  and  had  not  been  indorsed  by  the  payee.  The  receiv- 
ership never  received  any  benefit  from  it,  and  the  pavee  could  not  have  re- 
covered upon  it  in  his  own  name.  Held,  that  such  certificates  were  not 
commercial  paper;  that  an  indorsement  was  necessary  to  pass  the  title,  so  as 
to  enable  the  assignee  to  sue  thereon  in  his  own  name,  and  it  was  open  to  the 
same  defences  as  if  it  had  been  sued  by  the  original  payee. — Turner  et  al.  v. 
P.  &  S.  R  Co. 

— Innocent  holder.  —  One  who  carelessly  and  negligently  executes  a  prom- 
issory note,  and  permits  it  to  fall  into  the  hands  of  an  innocent  holder  oefore 
maturity,  cannot  be  allowed  to  deny  his  liability,  though  fraudulent  repre- 
sentation may  have  induced  its  execution.  To  avail  himself  of  the  fraud  as 
a  defence,  he  must  make  it  apparent  that  he  was  not  guilty  of  negligence.  — 
Fisher  r.  Van  Behren,  Sup.  Ct  Ind.,  N.  W.  Rep.,  May  29,  p.  27. 

—  Innocent  holder  for  value,  — The  defendant  pave  his  acceptance  in  blank 
on  a  piece  of  paper  bearing  a  sufficient  stamp  for  £600  to  S.,  who  then  gave 
the  defendant  a  receipt  stating  that  the  acceptance  was  given  "  for  the  purpose 
of  negotiation,  and  it  not  discounted  before  the  14th  inst,  to  be  returned  at 
once. '  The  acceptance  was  not  returned,  nor  did  the  defendant  ever  receive 
an^hkig  for  it,  but  the  bill  was  drawn  and  indorsed,  in  the  same  hand- 
wnting,  in  the  name  of  S.  H.  Head,  and  was  then  indorsed  to  the  plaintiffs 
for  full  value,  bond  fide,  and  without  notice  of  anv  irregularity.  In  an  action 
by  the  plaintiflTs  as  such  indorsees  a^inst  the  defendant,  the  evidence  of  one 
Samuel  Heath  Head,  who  was  called  by  the  defendant  to  prove  that  he 
never  indorsed  or  authorized  the  indorsement  of  his  name,  was  rejected  by 
the  judge  on  the  ground  that  it  whs  immaterial.  Held,  that  such  evidence 
had  been  property  rejected.  —  London  and  South- Western  Bank  r.  Went- 
worth,  Eng.  High  Ct  Just.  Exch.  Div.,  Alb.  L.  J.,  June  19,  p.  489. 

—  Purchase  of  with  notice  of  trust,  —  A  purchaser  of  notes  held  by  trustees 
as  such,  and  indorsed  by  them  as  such,  takes  with  notice  of  the  trust,  and  is 
bound  to  see  to  the  application  of  the  purchase-money.  —  Jackson  v.  Davis, 
Sup.  Ct.  D.  C,  Wash.  L.  Kep.,  June  7,  p.  857. 

•KiBKRT.  —  Disqualification  for  office,  —  A  promise  by  a  candidate  for  county 
office  that  in  case  of  election  he  will  pav  a  portion  of  his  salary  into  the 
county  treasury,  made  to  the  electors  witn  the  intent  to  influence  them  to 
vote  for  him,  is  an  ofiTer  to  bribe  that  will  disqualify  him  from  holding  the 
office.  —  Carrothers  ».  Russell,  Sup.  Ct  Iowa,  Week.  Jur.,  June  10,  p.  121 
Rep.,  July  7,  p.  15. 

'arrieb. — See  ExpRSss  Companies  ;  Neolioenck;  Contract. 

JoNSPiBACY.  —  Duress —  Bastardy  —  A  promise  to  pay  the  female  money  for 
forbtarance  to  prosecute  is  without  consideration,  — A  conspiracy  is  a  combi- 
nation of  two  or  more  persons  by  concerted  action  to  accomplish'an  unlawful 
purpose,  or  a  purpose  not  unlawful  by  unlawful  means.  Evidence  in  this 
case  insufficient  to  show  any  conspiracy.  Lawful  imprisonment  is  not 
duress  that  will  enable  a  party  to  avoid  a  contract  made  while  so  imprisoned. 
Notes  given  by  a  party  in  settlement  of  a  bastardy  proceeding,  while  he  was 
under  arrest, 'A«^,  not  given  under  duress.  A  promissory  note  given  in 
settlement  of  a  criminal  prosecution  cannot  be  enforced  by  the  payee. 
Where  a  person  charged  with  bastardy  settled  the  claim  made,  givuig  his 
notes  therefor,  held,  that  he  was  concluded  thereby  as  to  the  fact  of  the  preg- 
nancy. To  render  forbearance  of  a  claim,  and  agreement  to  forbear,  suf- 
ficient consideration  for  a  promise  to  pay  money,  it  is  essential  that  the  claim 
be  one  sustainable  at  law  or  in  equity  in  favor  of  the  person  for  whose  benefit 
the  promise  is  made.     As  the  right  of  action  for  the  seduction  of  a  minor 
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female  is  in  the  one  entitled  to  her  services,  a  promise  to  her  to  pay  money 
in  consideration  of  forbearance  to  prosecute,  is  without  consideration.  — 
Heaps  V,  Dunham  et  al..  Sup.  Ct.  HI,  N.  W.  Kop..  May  29,  p.  668. 

Constitutional  Law.  —  Chinese  treaty,  —  The  statute  of  California  prohib- 
iting all  aliens  incapable  of  becominsr  electors  of  the  State  from  fishing  in 
the  waters  of  the  Suite,  violates  the  Fourteenth  Amendment  of  the  Consti- 
tution of  the  United  Stnt<*s,  also  arts.  5  and  6  of  the  treaty  with  Chins, 
and  is  void.  —  Ex  parte  Ah  Choiig  ct  al..  Sup.  Ct.  Cal.,  rnc.  Coast  L. 
J.,  June  12,  p.  461 ;  Fed.  Rep.,  July  6,  p.  788. 

Disinterment  of  Chinese  —  Treaty  witJi  China —  Corpse  not  property,^ 

The  statute  of  California  making  it  an  offence  to  disinter  or  remove  from  the 
place  of  burial  the  remains  of  any  deceased  person  without  a  permit,  for 
which  a  foe  of  $10  must  bo  paid,  does  not  violate  subd.  8  of  sect.  2,  art  1,  of 
the  Constitution  of  the  United  States,  providing  that  "  Congress  shall  have 

r>wer  to  regulate  commerce  with  foreign  nations.''  Nor  does  it  violate  subd. 
of  sect  10,  art  1,  providing  that  ''no  State  shall,  without  the  consent  of 
Congress,  lay  any  impost  or  duties  on  ♦  ♦  ♦  exports."  Nor  is  it  in 
conflict  with  the  Fourteenth  Amendment^  which  prohibits  any  State  from  de- 
nying to  "  any  person  within  its  jurisdiction  the  equal  protection  of  the  law." 
Nor  does  it  violate  the  fourth  article  of  the  treaty  with  China,  called  the 
Burlingame  treaty,  which  provides  that  "Chinese  subjects  in  the  United 
States  shall  enjoy '^entire  liberty  of  conscience,  and  shall  be  exempt  from  all 
disability  or  persecution  on  account  of  their  religious  faith  or  worship."  16 
Stats.  740.  The  act  is  a  sanitary  measure  wiuiin  the  police  powers  of  the 
State,  and  as  such  is  valid.  A  corpse  is  not  property',  and  the  remains  of 
human  bein^  carried  out  of  the  State  for  burial  in  a  foreign  country  are  not 
exports,  within  the  meaning  of  the  clause  of  the  National  Constitution  pro- 


hibiting the  laying  of  imposts  or  duties  by  the  State  upon  exports.— Re 
Wong  Yung  Quy,  U.  8.  Cir.  Ct  Dist  Cal.,  --   ^    -^  '         -^    — . 

Wash.  L.  Rep,,  June  28,  p.  411. 


Constitutional  Law.  —  Exemption  from,  jury-service.  —  The  exemption  by 
statute  of  directors  in  a  railroad  company  from  jury-service  is  unco^sUtu- 
tional,  as  granting  a  peculiar  privilege  or  exemption  which  is  not  extended 
to  the  members  of  the  community  generally.  Hawkins  v.  Small,  7  Baxt 
198,  overruled.— Neely  v.  The  State,  Sup.  Ct  Tenn.,  Cent  L.  J.  May  28, 
p.  428. 

Liability  of  officer  for  wrongful  seizure  on  process,  —  A  statutory  en- 
actment that  "the  claimant  of  any  property  for  the  seizure  or  sale 
of  which  an  indemnifying  bond  has  been  taxen'^and  returned  by  the  officer 
shall  be  barred  of  any  action  against  the  officer  levying  on  the  prop- 
ertjr,  if  the  surety  in  the  bond  was  good  when  it  was  taken,"  a  right  of  action 
against  the  surety  being  g^ven  to  the  claimant;  held,  unconstitutional  under 
the  provision  that  no  person  shall  be  deprived  of  life,  liberty,  or  property 
without  due  process  of  law.  —  Towle  v,  Mann,  Sup.  Ct  Iowa,  Alb.  L.  J.,  May 
29,  p.  430. 

Obligation  of  contracts — Cfiarter  of  city  passefiger  railway  company  — 

License-fee.  —  The  charter  of  a  city  passenger  railway  company,  granted 
in  1864,  provided  that  the  company  should  pay  such  license-fee  for 
each  car  run  by  it  "as  is  now  paid"  by  other  such  companies;  the 
amount  of  such  license-fee  was  fixed  at  that  date  by  ordinance  at  $90. 
In  1868  an  act  of  Assembly  was  passed  enacting  that  all  citv  railway  com- 
panies should  pay  a  license-fee  of  $50  per  car.  On  refusal  of  the  railwsy 
company  to  pay  said  $50,  and  on  suit  brought  against  it  by  the  citv,  held': 
1.  That  the  terms  of  the  charter  eranted  in  186f  to  the  defendant  company 
did  not  amount  to  a  contract  by  the  State  that  the  license-fee  should  not  in 
the  future  be  increased  to  more  than  $30,  but  was  at  most  an  agreement  that 
the  company  should  not  then  be  required  to  pay  more  than  other  companies, 
and  possibly  that  invidious  distinctions  should  not  thereafter  be  made  against 
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it  2.  That  even  if  the  charter  did  amount  to  such  a  contract,  it  was  still 
within  the  power  of  the  Legislature  to  provide  for  the  increase  of  said  fee, 
by  reason  of  a  clause  in  the  State  Constitution,  ezistin?  at  the  time  the  char- 
ter was  granted,  by  which  the  power  was  reserved  to  the  Legislature  to  alter, 
revoke,  or  annul  any  charter  ot  incorporation.  —  Union  Passenger  R.  Co.  v. 
City  of  Philadelphia,  U.  S.  Sup.  Ct,  W.  N.  C,  June  8,  p.  876. 

: —  Taxation  —  Validity  —  Impairing  Obl^ations  oj  Contracts  — Repeal  of.  — 
The  provision  of  the  Federal  Constitution  that  no  State  shall  pass  a  law 
impairing  the  obligation  of  contracts  is  a  limitation  upon  the  taxing 
power  of  a  State,  as  well  as  upon  all  its  legislation,  whatever  form  it  may 
assume.  A  legislative  act  of  a  State  whicn  assumes  to  repeal  a  tax  law 
in  force  when  bonds  authorized  by  the  State  were  issued,  and  under  which 
the  purchaser  was  entitled  to  enforce  their  payment,  is,  as  to  such  purchaser, 
unconstitutional  and  void.  —  United  States  ex  rel.  etc.  v.  Howard  County,  U. 
S.  Cir.  Ct.  East  Dist  Mo.,  Bep.,  June  9,  p.  784. 

—  See  Eminskt  Dohaik. 

Contract.  —  Discretion  to  artist.  —  A.,  a  baker  in  Detroit,  ordered  of  B.,  an 
omaroental-sign  painter  in  New  York,  a  quantity  of  show-cards.  The  con- 
tract was  enterea  into  by  correspondence,  and  in  one  of  his  letters  A.  en- 
closed a  sketch  of  what  he  wanted,  which,  among  other  things,  contained  a 
shield  with  the  word  **  established  "  on  one  side  of  it,  and  the  figures  **  1876'* ' 
on  the  other.  The  letter  stated  that  A.  wanted  "something  of  this  style," 
referring  to  the  sketch,  and  concluded  by  saying,  "  Give  us  a  clean,  neat 
label.'*  The  cards  were  completed  and  forwarded  to  A.,  who  refused  to  re- 
ceive tliem,  for  the  reason  that  the  word  '* established"  and  the  figures 
**187o"  were  placed  at  the  top,  instead  of  in  the  position  indicated  by  the 
sketch.  Heldy  that  the  contract  gave  B.  a  discretion  as  to  the  artistic  ar- 
rangement of  the  figures,  and  that  A.'s  refusal  to  accept  could  not  be  sus- 
tained. —  Thoubom  v.  Lewis,  Sup.  Ct.  Mich.,  Cent  L.  J.,  July  9,  p.  28. 

- — Effect  of  change  in  construction  of  statute.  —  A  change  in  the  judicial 
construction  of  a  statute,  like  an  amendment  thereto,  will  affect  contracts 
prospectively,  not  retroactively.* — Douglass  v.  Pike  County,  XJ.  S.  Sup.  Ct, 
Kep.,  July  f ,  p.  L 

Express  and  implied  promise  —  Pleading,  —  The  promise  to  pay  alleged  in 

the  common  counts  in  assumpsit  is  a  mere  conclusion  of  law  from  the  facts 
to  be  stated;  and  as  the  Code  requires  only  the  facts  to  be  stated,  they  are 
sufficient  without  setting  forth  the  conclusion  of  law  arising  from  those 
facts.  So,  where  an  express  promise  is  alleged  in  a  complaint  and  the  evi- 
dence fails  to  establish  an  express  promise,  it  is  sufficient  if  it  contains  all  the 
averments  necessary  to  create  a  legal  liability  on  the  part  of  the  defendant; 
and  if  such  averments  be  proved,  the  judgment  will  not  be  disturbed.  —  La 
Guerra  v.  Newhall,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  June  6,  p.  413. 

FaUure  of  consideration  — Action  to  recover  purchase  price.  —  An  action 

cannot  be  maintained  to  recover  back  from  the  vendor  the  purchase  price  of 
lands,  paid  under  a  contract  to  convev,  upon  the  failure  or  inability  of  the 
vendor  to  convey  title,  until  the  vendee  has  surrendered,  or  oflTered  to  sur- 
render, the  possession  of  said  lands,  or  has  been  evicted.  He  cannot  hold 
on  to  the  property  and  recover  back  what  he  has  paid.  —  Haynes  v.  White, 
Sup.  Ct  Cat,  Pac.  Coast  L.  J.,  June  6,  p.  406;  Week.  Jur.,  July  1,  p. 
171. 

■ —  Infancy  a«  plea  in  avoidance.  —  An  infant  who  has  purchased  personal 
property  and  given  a  mortgage  upon  it  to  secure  the  purchase-money,  or  a 
part  of'it  cannot  avoid  the  mortage  under  the  plea  of  infancy,  without 
rendering  void  the  sale  and  losing  his  rights  under  it  —  Knaggs  v.  Green, 
Sup.  Ct  Wis.,  Ch.  Leg.  N.,  July  10,  p.  867;  Am.  L.  Reg.,  June,  p.  868. 

Liquidated  and  actual  damages  for  breach.  —  The  fact  that  the  parties  to 

the  contract  fix  a  sum  to  be  paid  and  call  it  liquidated  damages,  does  not 
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always  control  the  question  as  to  the  measure  of  recovery  for  a  breach.  The 
courts  will  look  to  see  the  nature  and  purpose  of  fixine  the  amount  of  dam- 
ages to  be  paid,  and,  if  it  appears  to  have  oeen  inserted  to  secure  the  prompt 
performance  of  the  agreement,  it  will  be  treated  as  a  penaltv,  and  no  more 
than  the  actual  damages  proved  can  be  recovered.  —  Scnofield  v.  Tompkins, 
Sup.  Ct  HI.,  N.  W.  Kep.,  June  6,  p.  726. 

Performancey  when  excused.  —  Act  of  Ood»  —  To  excuse  the  non-perform- 
ance of  a  contract,  the  act  of  God  must  be  of  such  a  nature  as  to  render 
its  performance  impossible ;  that  it  renders  it  difficult  or  dangerous  is  not 
enough.  Therefore,  where  a  teacher  was  hired  for  a  certain  term,  during  a 
portion  of  which  the  school  was  suspended  on  account  of  the  prevalence  of 
small-pox,  held,  that  he  was  entitlea  to  recover  for  the  full  time. — Dewev 
r.  Union  School  District,  Sup.  Ct  Mich.,  Cent  L.  J.,  May  28,  p.  426;  RepI, 
July  7,  p.  20;  Week.  Jur.,  June  24,  p.  166. 

Pnviiy  neccBaary  to  support  action,  — A.  entered  into  a  contract  with  the 

city  of  CJ.  to  supply  water  to  be  used  by  the  city  in  extinguishing  fires. 
Through  the  neglect  of  A.  in  supplying  sufficient  water,  the  property  of  B., 
in  said  city,  was  entirely  destroyed  bv  fire.  Held,  that  B.  had  no  right  of 
action  against  A.  —  Davis  v.  Clinton  Water- Works  Co.,  Sup.  Ct  Iowa,  Gent 
L.  J.,  July  9,  p.  27. 

See  Trade-Mark  ;    Carriers  ;    Express    CoifPANiss ;    Warehouse 

Receipt  ;  Statute  op  Frauds. 

Corporations.  —  Contracts  in  other  States  —  Title  to  real  estate.  —  Lex  loci.  — 
While,  as  a  ^neral  proposition,  a  corporation  must  dwell  in  the  State  under 
whose  laws  it  was  created,  its  existence  as  an  artificial  person  may  be 
acknowledged  and  recoenized  in  other  States.  Its  residence  in  one  State 
creates  no  msuperable  objection  to  its  power  of  contracting  in  another.  It 
is  a  principle  as  inviolable  as  it  is  fundamental  and  conservative,  thnt  the 
right  to  hold  land,  and  the  mode  of  acquiring  title  to  land,  must  depend 
altogether  upon  the  local  law  of  the  territorial  sovereig:n.  But  in  barmooy 
with  the  general  law  of  comity  obtaining  among  the  States  composing  the 
Union,  the  presumption  should  be  indulged  that  a  corporation  of  one  btate, 
not  forbidden  by  the  law  of  its  being,  may  exercise  within  any  other  State 
the  general  powers  conferred  by  its  own  charter,  including  the  acquisition  of 
real  estate,  unless  it  is  prohibited  from  so  doin^,  either  in  the  direct  enact- 
ments of  the  latter  State,  or  by  its  public  policy,  to  be  deduced  from  the 
general  course  of  legislation,  or  from  the  settled  adjudications  of  its  highest 
court  —  A.  &  F.  Christian  Union  r.  Yount  U.  S.  Sup.  Ct,  Fed.  Rep.,  June 
2,  p.  097. 

Individual  liabiliti/  of  stockholders  —  Double  liability  —  Perpetual  suc- 
cession.—  The  words  "perpetual  succession*'  used  in  the  charter  of  a 
private  corporation,  without  further  words  of  limitation  or  restriction,  mean 
an  indefinite  duration,  and  are  not  to  be  understood  in  the  sense  of  contin- 
uous or  uninterrupted  succession.  The  existence  of  such  corporations  is  not 
limited  to  the  term  fixed  by  the  general  statute  on  the  subject  of  corpora- 
tions. The  individual  liability  of  a  stockholder  is  fixed  by  the  law  in  force 
at  the  time  he  becomes  such,  and  cannot  be  changed  by  subsequent  constitu- 
tional or  legislative  enactment  Under  the  statutes  of  Missouri,  no  double 
liability  was  imposed  upon  one  who,  in  1864,  became  a  stockholder  in  a 
corporation  organized  in  1863.  The  section  in  the  statutes  of  1845  creating 
sucn  liability  was  expressly  repealed  by  the  revision  of  1856  f  and  the  co^ 
responding  section  in  the  statute  of  1856  applied  by  its  terms  only  to 
corporations  created  after  that  revision  took  effect  —  Fairchild  v.  Masonic 
Hall  Association,  Sup.  Ct  Mo.,  Cent.  L.  J.,  June  18,  p.  486. 

Non-user-- Receiver  —  When  cannot  sue  stockholder.  —  At  common  law,  s 

corporation  is  not  to  be  dissolved  for  misuser  or  non-user  of  franchises  until 
its  default  is  judicially  determined,  and  to  justify  the  presumption  that  it 
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has  surrendered  its  corporate  rig:ht8  and  become  dissolved  without  such 
determination  it  mubt  appear  that  it  has  lost  all  power  to  continue  or  resume 
its  business.  To  authorize  the  appointment  of  a  receiver  under  the  act  of 
February  17,  1874,  in  rei^rd  to  the  dissolution  of  insurance  companies,  it 
must  appear  that  the  injunction  granted  to  restrain  its  further  proceeding 
in  busmess  has  been  made  perpetual.  Where  such  injunction  had  been 
made  "until  the  further  order  or  the  court,"  held,  receiver  was  improperly 
appointed.  To  give  the  court*  in  such  proceedings,  jurisdiction  to  make  its 
injunction  perpetual,  there  must  have  been  a  fuU  hearing  of  '*all  parties 
interested,'^  which  includes  stockholders.  A  receiver  who  has  been  appointed 
in  such  proceedings,  before  the  injunction  is  made  perpetual,  has  no  power 
to  maintain  a  suit  against  a  stockholder  of  the  corfMration.  —  Ward  v.  Far- 
well,  Sup.  Ct.  111.,  N.  W.  Rep.,  June  5,  p.  740. 

RigfU  to  corporate  name. —  A  company  claiming  to  have  been  incor- 
porated under  the  laws  of  another  btate  commenced  doing  business  in 
this  State  under  its  assumed  corporate  name.  Subsequently  another  com- 
pany became  incorporated  by  tne  same  corporate  name  as  the  other, 
under  the  laws  of  this  State,  and  commenced  business  in  the  same  city  in 
which  the  former  company  was  already  established.  The  company  organ- 
ized under  the  laws  of  this  State  sought  to  restrain  the  persons  composing 
the  other  company  from  continuing  to  do  business  undfer  their  corporate 
name,  alleging  that  the  defendants'  pretended  corporation  no  longer  existed ; 
but  it  yr&sheld  that  was  not  sufficient  ground  for  the  relief  sought  If  the 
defendants  were  no  longer  incorporated,  or  if  their  original  existence  as  a 
corporation  was  illegal,  Uiey  still  had  a  right  to  prosecute  their  business  as 
partners,  and  under  any  name  they  might  adopt  —  Ottoman  Cahvey  Co.  v. 
Dane,  Sup.  Ct  HI.,  Week.  Jur.,  July  1,  p.  169;  N.  W.  Rep.,  June  5, 
p.  787. 

Ckkditob's  Suit.  —  Burden  of  proof  of  fraud  —  Weight  of  evidence,  —  In 
an  action  to  set  aside  a  deed  of  convevance  as  fraudulent  in  respect  to 
creditors,  the  burden  of  proof  of  the  fraud  is  on  complainant,  and  the  proof 
should  be  sufficiently  strong  to  overcome  the  sworn  answer  of  respondent  — 
Benton  v.  Allen,  U.  S.  Cir.  Ct  Dist  N.  BL.  Rep.,  July  7,  p.  6. 

Crihckal  Law.  —  Adjournment  —  Record  must  show  for  cause  —  Conviction 
invalid.  —  The  trial  of  the  accused  on  a  charge  of  misdemeanor  was  ad- 
journed on  motion  of  the  district  attorney,  to  a  future  day,  and  on  the  di^ 
specified  he  was  tried  and  convicted.  The  record  fails  to  show  that  such  ad- 
journment was  granted  for  cause.  Held^  fatal  to  the  conviction,  on  the 
authority  of  Helper  v.  The  State,  43  Wis.  479.  — Harrington  v.  The  State, 
Sup.  Ct  Wis.,  Wis.  Leg.  N.,  July  8,  p.  884. 

Burglary  —  Intent  —  Instructions.  —  In  the  trial  of  an  indictment  for  bur- 
glary, the  mtent  with  which  the  defendant  entered  a  barn  must  not  be  pre- 
sumed from  the  fact  of  stealing.  But  where  the  court,  after  having  instructed 
the  jury  "that  every  sane  person  is  presumed  to  intend  the  consequences  of 
his  own  acts,  and  that  an  unlawful  act  is  done  with  an  unlawful  intent"  fur- 
ther instructed  them  that  the  fact  that  a  person  steals  while  in  a  building  is 
not  sufficient  in  itself  to  establish  the  crime  of  burglary,  that  the  intent  with 
which  he  entered  the  building  must  be  proved  bj  positive  evidence ;  and 
was  further  directed  that  the  entry  into  the  barn  did  not  make  him  guilty, 
and  that  if  he  stole  or  attempted,  to  steal  while  in  the  barn,  those  facts  did 
not  make  him  guilty  of  burglary  unless  when  he  entered  he  had  in  his  mind 
the  intent  to  commit  burglary, — it  is  not  a  charge  that  they  must  find  the 
entry,  with  intent  to  steal,  from  the  fact  of  stealing.  —  The  People  v.  Ken- 
nedy, Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  June  5,  p.  41o. 

— -Conviction  under  ordinance  attaching  inferior  penalty  no  bar  to  prosecu- 
tion by  indictment  under  statute.  —  When  an  ordinance  of  a  city  which  pro- 
hibits the  keeping  of  a  gtiming-house  prescribes  as  a  penalty  for  the  offence 
a  fine  of  $25,  a  conviction  under  the  ordinance  will  not  operate  as  a  bar  to  a 
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subsequent  prosecution  by  indictment  for  the  same  offence,  for  the  reason 
that  the  penalty  imposed  by  the  ordinance  is  very  much  less  than  that  pre- 
scribed in  the  statute.  While  effect  has  been  allowed  to  ordinances  which 
imposed  greater  penalties  than  those  prescribed  by  the  general  law  of  the 
State  for  the  same  offence,  that  will  not  be  done  where  an  ordinance  im- 
poses a  lesser  penalty  than  the  statute.  —  Bobbins  v.  The  People,  Sup.  Ct 
111.,  N.  W.  Rep.,  June  6,  p.  699. 

False  pretences  —  Obtaining  eonaent  to  judgment,  —  An  indictment  under 

a  statute  which  provides  that  "  whoever  designedly,  by  a  false  pretence,  or 
by  a  privy  or  false  token,  and  with  intent  to  defraud,  obtains  from  another 
person  any  property  *  ♦  ♦  shall  be  punished,"  etc.,  will  not  lie  against 
one  who  oy  false  pretences  obtains  the  consent  of  a  city  to  the  entry  of  a 
judgment  against  it  in  an  action  then  pending  in  his  favor,  and  receives  a 
sum  of  money  in  satisfaction  of  such  judgment.  — The  Commonwealth  v. 
Harkins,  Sup.  Jud.  Ct  Mass.,  Cent  L.  J.,  May  28,  p.  425. 

Foraery  —  Intent  —  AdmiasUm.  —  It  is  necessary  to  prove,  on  the  trial  of 

one  indicted  for  forgery,  an  intent  to  defraud  the  person  named  in  the  indictp 
ment  as  intended  to  be  defrauded.  This  intent  may  be  clearly  shown  by 
proof  of  uttering  the  forged  instrument,  and,  if  not  passed,  by  circumstantiid 
evidence.  Evidence  of  statements  or  admissions  in  reference  to  the  note  for 
the  forgery  of  which  he  ia  being  tried  are  admissible,  but  what  he  has  said  of 
another  note,  said  to  have  been  forged,  is  not  admissible  to  prove  the  chaige 
on  which  he  is  being  tried.  When  the  statement  or  admissions  of  an  accused 
are  improperly  admitted  in  evidence,  it  is  equally  imoroper  to  refer  to  them 
in  an  instruction.  —  Fox  c.  The  People,  Sup.  Ct  111.,  N.  \V.  Rep.,  June  6,  p. 
702. 

Indictment — Duplicity — Surplusage, — An  indictment  is  not  bad  for  duplic- 
ity which  charges  that  on  a  certain  day  a  certain  number  of  circulars  con- 
cerning a  certam  lottery  were  depositeaat  the  post-office,  to  be  sent  by  mail 
An  indictment  is  bad  for  duplicity  which  charges  that  on  a  certain  day,  and 
on  each  secular  day  between  that  day  and  another  day  named,  and  on  each 
secular  day  between  that  time  and  another  subsequent  time  mentioned,  there 
were  deposited  in  the  post-office  a  certain  number  of  circulars  concerning  a 
certain  lottery,  for  the  purpose  of  being  sent  by  mail.  Where  two  distinct 
offences  are  each  set  out  in  adeouate  terms,  an  indictment  is  bad  for  duplic- 
ity, and  neither  allegation  can  be  rejected  as  surplusage.  —  United  States  v. 
Patty  et  al.,  U.  S.  Dist  Ct  East  Dist  Wis.,  Fed.  Rep.,  June  29,  p.  664. 

'^— Judgment — Ajprmance  of^on  error — Subsequent  proceedings.  —  When  a 
judgment  of  conviction  is  a^rmed  on  writ  of  error,  it  is  error  to  reinstate  the 
case  on  the  docket  and  enter  a  second  Judgment  for  the  same  offence.  The 
first  judgment  is  not  vacated  by  its  affirmance,  and  to  do  so  is  entirely  use- 
less, and  the  entry  of  the  secona  judgment  does  not  vacate  the  first — Hanra- 
ban  V,  The  People,  Sup.  Ct  111.,  N.  W.  Rep..  June  5,  p.  724. 

Murder — Homicide  for  past  offences, — ^Homicide  for  past  offences,  how- 
ever heinous  these  may  have  been,  which  is  deliberately  planned  and  pre- 
meditated, and  carried  into  execution  after  reason  has  had  time  to  assert  her 
sway  over  passion,  is  murder. — Hill  v.  The  State,  Sup.  Ct  Ga.,  Rep.,  July 
7,  p.  11. 

Murder — Intent — Threats  conveyed  to  defendant. — Whenever  a  court 

attempts  to  give  an  instruction,  it  should  be  very  careful  not  to  omit  any 
essential  element  of  the  crime.  The  question  of  deliberation  and  intention 
to  commit  murder  must  not  be  ignored  in  the  instruction.  The  word  "con- 
cealed "  is  not  synonymous  with  "  lying  in  wait ; "  and  where  it  alone  is  used, 
the  instruction  ignores  the  question  of  deliberation  and  intention.  If  the 
deceased  had  shot  at  the  defendant  less  than  one  hour  before  the  alle^  mur- 
der, and  had  made  threats  against  his  life  which  had  been  communicated  to 
him,  it  would  not  be  simply  a  question  whether  the  deceased  was  actually 
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makine  a  hostile  demonstration  at  the  time,  but  also  whether  the  defendant, 
in  good  faith  and  without  fault  or  carelessness,  entertained  the  belief  that  the 
deceased  was  about  to  execute  his  threats.  For  if  he  did  so  believe,  he  would 
not  be  guiltv  of  murder,  though  it  turned  out  that  he  was  mistaken. — The 
People  V.  Ifiles,  Sup.  Ct  Gal.,  Pac.  Coast  L.  J.,  June  5,  p.  420. 

Murder — New  trial  —  Right  of  convict  to  have  motion  heard  by  trial 

judge.  —  A  person  accused  or  crime,  after  verdict  against  him,  has  a  right  to 
the  solemn  opinion  of  the  judge  before  whom  the  cause  was  tried,  after  a 
careful  hearing  of  all  that  may  be  alleged  against  the  justice  of  the  verdict, 
that  it  ought  to  stand.  Where,  therefore,  the  evidence  upon  which  a  verdict 
of  guilty  of  murder  in  the  first  degree  was  found  was  not  overwhelming,  and 
the  accused  was  unable  to  obtain  a  proper  hearing  of  his  motion  for  a  new 
trial,  because  it  was  inconvenient  for  the  trial  judge  (who  sat  in  place  of  the 
jod^e  of  the  circuit  in  which  the  trial  was  had)  to  remain  and  hear  the  same, 
ana  such  judge  erroneously  supposed  that  the  motion  might  properly  be 
heard  by  the  judge  of  the  circuit,  this  court  reverses  the  judgment  and 
orders  a  new  trial,  without  determining  whether  the  verdict  was  against  the 
weight  of  evidence,  or  whether  there  was  error  in  the  instructions  given  to 
the  jurv.  The  fact  that  the  accused,  failing,  after  due  effort,  to  get  his 
moUon  lieard  by  the  trial  judge,  subsequently  moved  the  judge  of  the  circuit 
for  the  same  relief,  does  not  waive  or  cure  the  error  above  stated.  —  Ohms  v. 
The  State,  Sup.  Ct.  Wis.,  Cent  L.  J.,  June  11,  p.  466. 

Plea  of  guilty  f  in  expectation  of  lower  punishment. — A  prisoner  entered  a 

plea  of  guilty  under  a  oelief  that  by  bo  doing  a  less  severe  punishment  would 
be  awaraed.  The  judge  sentenced'him  to  tne  maximum  allowed  by  law  for 
that  offence.  The  prisoner  then  asked  leave  to  withdraw  his  plea,  which  was 
refused,  and  judgment  entered.  Held,  error.  —  The  State  v,  Stevens,  Sup. 
Gt  Mo.,  Cent  L.  J.,  July  2,  p.  6. 

Damages.  —  Liability  of  county  for  negligence  of  ojicers  —  Pleading.  —  An 
action  will  not  lie  agamst  a  county  for  injuries  occasioned  by  the  negligence 
of  its  servants  or  agents  in  respect  of  the  performance  or  non-performance 
of  their  duties.  In  an  action  for  damans  for  the  death  of  a  workman,  killed 
by  the  falling  of  a  court-house  while  m  process  of  erection,  the  declaration 
averred  that,  *' whereas  the  defendants,  on,  etc.,  were  possessed  and  had  the 
supervision  and  control  of  a  certain  building,  ♦  *  *  which  building  was 
then  and  there  being  erected  by  and  under  the  supervision  and  control  of  the 
defendants,  etc.,  *  «  *  who  ought  to  have  kept  the  same  in  good  and 
safe  condition  while  the  same  was  being  so  erected,  *  *  *  yet  the  de- 
fendants, not  regarding  their  duty  'in  that  behalf,  while  they  were  so  possessed 
and  had  the  supervision  and  control  of  the  erection  df  the  building,"  etc. ; 
heldj  that  it  dia  not  sufficiently  appear  from  these  averments,  in  order  to 
cbar^  the  individual  defendants,  tnat  they  had  exclusive  control  in  the  fur- 
nishm^  of  materials,  selecting  the  plans,  and  erecting  the  building,  and  such 
exclusive  control  was  essential  to  nx  their  liability.  —  H9llenbeck  v.  County 
of  Winnebago,  Sup.  Ct  111.,  Cent  L.  J.,  July  2.  p.  10. 

Nuisance  to  neighbor   from  building-operations  —  Private    injury  dis^ 

Unwished  from  public  nuisance.  — The  public,  inqludinga  man's  immediate 
neighbors,  must  submit  to  the  inconvenience  necessarily  occasioned  in  re- 
pairing or  rebuilding  a  house ;  but  if  the  inconvenience  is  prolonged  for  an 
unnecessary  time,  or  increased  by  the  unreasonable  manner  in  which  the 
bnilcUng  operations  are  carried  on,  such  operations  are  a  public  nuisance, 
tnd  a  person  who  has  suffered  thereby  a  particular  damage,  other  than  and 
beyond  the  general  injury  to  the  public,  or  a  direct  and  substantial,  and  not 
i  fleeting  and  evanescent,  character,  is  entitled  to  maintain  an  action  for  such 
nuisance.  The  right  of  a  man  to  step  from  his  own  land  on  to  a  highway  is 
something  quite  different  from  the  public  right  of  using  the  highway,  and  if 
his  right  is  interfered  with  bv  anotner  man  s  unreasonable  building  opera- 
tions, there  is  a  right  of  action  ajgainst  the  latter  in  respect  of  the  interference 
with  the  private  nght,  irrespective  of  there  being  a  nuisance  and  particular 
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damage  suffered  thereby  beyond  that  suffered  by  the  general  public.  Dam- 
age by  loss  of  custom  in  the  plaintiff's  business,  caused  by  unreasonable 
building  operations  being  earned  on  in  the  nei^borhood,  so  as  to  obstnict 
and  render  inconvenient  the  access  to  the  plaintiff's  shop  by  his  customers, 
is  not  too  remote  to  be  the  subject  of  an  action.  —  Futz  v.  Hobson,  Eng.  High 
Ct  Just  Ch.  Div.,  Alb.  L.  J.,  June  26,  p.  508. 

Debtor  and  Cbeditob.  —  Conveyance  to  secure  debt  —  Mortgaae  —  Oar- 
nishee.  —  Where  a  debtor  in  failing  circumstances  conveys  peraonfu  property 
to  his  creditor  to  secure  a  debt,  the  instrument  is  a  mortgage,  not  an  assign- 
ment under  the  statute.  Question,  whether  the  mortg^  was  executed  for 
a  fraudulent  purpose  and  to  secure  a  just  debt,  one  of  fact  A  garnishee 
having  money  belonging  to  principal  debtor  in  his  hands,  may  retain  it  to 
meet  any  inaebtedness  due  him  from  such  debtor.  —  Gage  v.  Cheseboro, 
Wis.  Leg.  N.,  June  10,  p.  296;  N.  W.  Rep.,  June  6,  p.  699. 

Deed. — Executed  and  recorded,  but  not  delivered  —  No  consideraium  — 
Passes  no  title,  —  Where  a  deed  given  without  consideration  was  executed 
and  recorded  by  the  grantor,  but  never  delivered  to  the  grantee,  who  knew 
nothing  about  it  until  after  the  death  of  the  grantor,  heuL,  that  it  passed  no 
title,  and  the  fact  that  the  acknowledgment  clause  stated  that  it  was  **  deliv- 
ered" would  not  prevail  as  against  positive  testimony  to  the  contrary. 
Where,  in  such  case,  the  property  had  been  improved  by  a  grantee  claim- 
ing through  such  deed,  held,  that,  to  the  extent  of  the  benefit  he  received,  it 
was  equitable  to  charge  the  same  to  the  estate  of  the  heir  at  law  of  the  gran- 
tor.—Union  Mutual  Life  Ins.  Co.  v.  Campbell,  Sup.  Ct  HI.,  N.  W.  fiep., 
May29,  p.  64L 

"DrroB.ci^, —- Decree  may  be  set  aside  after  death  of  party  procuring  it.  — A  de- 
cree of  divorce  may  properly  be  set  aside,  upon  sufficient  cause,  after  the 
death  of  the  party  procuring  it,  and  though  twelve  years  and  seven  months 
have  elapsed  since  aecree  made.  — Fidelity  Ins.  Co.'s  Appeal,  Sup.  Ot  Pa., 
W.  N.  d,  June  10,  p.  396. 

Desertion,  —  Although  the  wife  may  have  separated  herself  from  her 

husband  for  two  years,  the  fact  of  the  latter  remitting  an  allowance  to  his 
wife  during  the  period  will  prevent  the  husband  from  obtaining  a  divorce  on 
the  ground  of  desertion.  — Kalston's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  June 
10,  p.  898. 

See  also  Jurisdiction,  same  case. 

Desertion  by  wife —  Willingness  to  return,  — If  a  wife  deserts  her  husband 

without  cause,  ana  afterwards  realizes  that  she  has  acted  foolishly,  and  would 
return  if  the  way  were  opened  for  her,  but  her  husband  refrains  froni  doing 
anything  to  induce  her  to  return,  for  the  purpose  of  making  her  absence  a 
ground  of  divorce,  her  desertion  is  not  obstinate.  But  a  husband  is  not  bound 
to  induce  his  wife  to  return,  when  it  is  clear  any  effort  in  that  direction  would 
be  unavailing.  —  Trail  v.  Trail,  Ct  Ch.  N.  J.,  Rep.,  July  7,  p.  21. 

Dower. — Bequest  in  lieu  of — No  priority  over  debts,  —  A  specific  bequest 
made  in  lieu  of  dower,  and  accepted  by  the  widow,  is  not  by  reason  of  being 
in  lieu  of  dower,  entitled  to  priority  over  debts  and  other  legacies.  It  is  but 
a  debt  against  the  estate,  and  if  the  estate  is  insufficient  to  pay  all  the  debts 
in  full,  the  widow  can  be  allowed  only  her  pro  rata  share  with  the  other 
creditors.  —  Tracy  v,  Murry,  Sup.  Ct  Mich.,  Ch.  Leg.  N.,  July  10,  p.  866. 

Superior   to    creditors^  claims.  —  Creditors  filed  bills  to   enforce  debts 

against  real  estate  which  had  been  pajd  for  by  the  husband,  but  with  the 
title  conveyed  to  a  third  party.  The  wife  insisted  that  she  was  entitled  to 
the  property  under  a  parol  trust  m  conveyed  to  the  third  party  for  her  bene- 
fit The  husband  died  pending  the  litigation.  The  wife  then  claimed  dower, 
by  an  amended  pleading,  in  the  event  sne  failed  to  establish  the  trust  Heldt 
that  the  trust  could  notl)e  set  up  against  creditors,  not  being  in  writing  or 


Digitized  by 


Google 


DIGEST   OF    RECENT   CASES.  463 

DowKB — Contin  ued. 

registered ;  but  that  she  was  entitled  to  her  dower,  and  was  not  estopped 
from  asserting  her  rieht  to  it  by  having  claimed  and  contended  for  the 
beneficial  interest  under  the  assumed  parol  trust.  — Martin  9.  Lincoln,  Sup. 
CU  Tenn.,  Cent.  L.  J.,  July  2,  p.  6. 

DuKiss.  —  Deed  made  by  wife  under  threat  of  husband —  When  voidable. — 
Threats  of  a  husband  to  abandon  his  wife  if  she  does  not  execute  a  mortgage 
upon  her  separate  real  estate  to  secure  his  debt,  is  an  improper  pressure, 
that  will  be  sufficient  to  avoid  the  mortgage  so  executed  under  such  threats, 
if  the  threats  induced  its  execution,  ana  were  made  with  the  knowledge  ana 
consent  of  the  mortgagee,  or  he  knew  at  the  time  of  such  threats.  The 
answer  of  a  wife  to  a  foreclosure  proceeding  of  a  mortgage  of  her  separate 
property,  claiming  that  the  same  was  given  by  her  only  on  account  of  threats 
of  her  husband  and  to  secure  his  debt,  must  aver  that  the  mortgagee  knew 
of  such  threats  or  participated  in  the  duress.  —  Laine  v.  Blizzara,  Sup.  Ct. 
Ind.,  N.  W.  Rep.,  May  29,  p.  18. 

— See  CoNSPiKACT. 

Easkiiknt. — Light  and  air — What  necessary  to  enjoyment  of  grant, — A., 
being  the  owner  of  a  lot  at  the  comer  of  Fourth  and  Green  Streets,  in  the 
borough  of  Bridgeport,  containing  eighty  feet  front  on  Fourth  Street,  con- 
veyed, in  1870,  a  house  and  the  forty  feet  of  the  lot  nearest  the  corner  to  B. 
The  back  buildings  of  the  house  contained  windows  overlooking  Green 
Street,  and  also  two  windows  overlooking  the  portion  of  the  lot  retained  by 
A.  In  1875,  A.  began  the  erection  of  a  house  upon  this  portion,  which, 
when  completed,  would  close  the  two  windows  in  question.  In  an  action  by 
B.'s  grantee  aeainst  A.,  to  restrain  the  erection  of  the  latter  house,  held 
(affirming  the  decree  of  the  court  below),  that  there  was  no  implied  grant  of 
light  andair  in  the  conveyance  by  A.  to  B.  beyond  what  was  really  neces- 
sary, and  (the  master  having  found  that,  in  view  of  the  situation  of  the 
bouse,  Uiere  was  no  such  necessity)  that  the  court  would  not  interfere.  — 
Rennyson's  Appeal,  Sup.  Ct  Pa.,  W.  N.  0.,  June  3,  p.  888. 

Slectionb.  —  Oonstituiional  rights  of  electors  —  Remstraiion.  —  Chap.  286, 
Laws  of  1879,  requiring  the  previous  registration  of  an  elector  to  entitle  him 
to  vote  at  an  election,  whether  possible  or  impossible,  is  in  conflict  with  sect. 
1,  art  8,  of  the  State  Constitution,  because  it  disfranchises  a  constitu- 
tionally qualified  elector,  against  his  will  and  without  his  fault,  and  in  certain 
cases  imposes  an  impossible  condition  upon  the  exercise  of  a  constitutional 
right,  and  because  it  provides  no  method,  chance,  or  opportunity  for  an 
elector,  whose  registration  was  impossible,  to  prove  his  qualifications  to  vote 
on  the  day  of  election.  — Dells  9.  Kennedy,  Sup.  Ct  Wis.,  Wis.  Leg.  N., 
July  1,  p.  819. 

Disqualification  for  office  —  How  cured,  —  One  not  an  elector  of  the  State 

is  ineligible  to  hold  a  puolic  office  therein.  But  where  such  a  person  re- 
ceives a  plurality  of  votes  for  an  office,  he  will  be  eligible  if  his  disability  be 
removed  before  the  commencement  of  the  term  of  office  to  which  he  is 
elected.— The  State  v.  Trumpff,  Sup.  Ct  Wis.,  Cent  L.  J.,  July  2,  p.  8; 
N.  W.  Rep.,  June  6,  p.  694. 

EunrEirr  Domain.  —  Special  taxation  —  Power  of  municipal  corporations.  — 
The  constitutional  limitation  that  private  property  shall  not  be  taken  for 
public  use  without  just  compensation,  to  be  ascertained  by  jury  when  not 
msde  by  the  State,  has  reference  only  to  the  exercise  of  the  power  of  eminent 
domain^  and  not  to  special  taxation  of  contiguous  property  for  the  building 
of  a  sidewalk  or  other  public  improvement  by  cities,  towns,  and  villages. 
The  general  requirement  in  sect.  1,  art  9,  of  the  present  Constitution,  re- 
Quiring  taxation  to  be  by  valuation,  so  that  every  person  and  corporation 
uiall  pay  a  tax  in  proportion  to  his,  her,  or  its  property,  is  modified  by  sect 
9  of  ttie*^same  article,  so  that  the  corporate  autnorities  of  cities,  towns,  and 
villages  may  make  local  improvements  by  special  taxation  of  contiguous 
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property  or  otherwise,  and  does  not  apply  in  such  case.  —  White  v.  The 
People,  Sup.  Ct.  DL,  N.  W.  Rep.,  May  29,  p.  626. 

Equity  Pleaddtq  akd  Pbactick.  —  Falae  plea  —  Jurisdiciion  — Diaeovay.  — 
.  Upon  a  plea  in  equity  being  proved  false,  a  decree  will  be  entered  as  thoo^ 
the  bill  had  been  confessed  or  admitted ;  and  when  the  bill  is  for  the  dis- 
covery of  assets,  and  a  discovery  is  necessary,  interrogatories  will  be  granted. 
Upon  a  bill  to  discover  assets  in  the  hands  of  an  executor,  and  a  plea  setting 
up  sufficient  assets,  but  denying  any  liability  under  the  bill,  the  plea  being 
proved  false,  a  decree  will  be  made  a^inst  the  executor  for  the  amount  due. 
A  court  of  equity  has  jurisdiction  to  discover  assets  in  the  hands  of  an  exec- 
utor, and  upon  assets  being  admitted,  and  the  claim  denied,  the  complsunant 
cannot  be  remitted  to  a  court  of  law  to  establish  his  claim ;  the  court  in 
equity  will  give  full  relief. — Kennedy  v,  Oreswell,  U.  S.  Sup.  Ct,  Eep., 
July  14,  p.  88. 

Fraud  —  Enforcing  decree  —  Cfreditora  c<miributing  to  purchase.  —  Where, 

in  a  direct  proceeding,  there  are  parties  before  a  court  other  than  that  in 
which  a  decree  has  been  rendered,  and  it  is  charged  that  such  decree  was 
fraudulent,  the  court  can  entertain  jurisdiction,  and  if  the  fraud  is  proved, 
can  prevent  all  parties  who  are  before  it  from  enforcing  the  decree.  An  orig- 
inal Dill  is  a  proper  mode  of  seeking  redress  against  a  decree  obtained  by 
covin  or  fraua.  While  creditors  may  combine  to  purchase  the  property  of 
their  debtor,  yet  if  a  trustee,  holding  the  property  for  the  benent  of  all  the 
creditors,  combines  with  some  of  them  to  purchase  the  property,  to  the  ex- 
clusion of  the  others,  at  a  price  much  less  than  its  value,  the  transaction  is 
inequitable.  —  Sahlgard  v,  Kennedy,  U.  S.  Cir.  Ct.  Dist  Minn.,  Rep.,  July 
14,  p.  86. 

Express  Cobifanies.  —  Coniracts  wUh  railroads — Railroad  refusing  to  cany 
for —  Injunction.  — Railroad  companies,  as  common  carriers,  are  not  author- 
ized to  carry  on  an  express  business.  As  such  carriers,  they  are  bound  to 
provide  for  those  doing  an  express  business  over  their  road  reasonable  and 
necessary  facilities  for  such  business,  and  to  all  upon  equal  terms.  They 
cannot  insist  upon  the  exclusive  right  to  do  such  business  over  their  lines  of 
road,  nor  grant  such  right  to  one  express  company  to  the  exclusion  of  others, 
but  are  bound  to  carry  for  every  one  offering  to  do  the  same  sort  of  business 
upon  the  same  terms.  Where  an  express  company  had,  under  special  con- 
tract, been  for  many  years  en?aeed  in  that  business  over  the  system  of  roads 
controlled  bv  defendants,  ana  had  built  up  a  laive  and  valuable  business 
and  establisned  valuable  connections,  all  of  which  would  be  much  depre- 
ciated if  defendant  should  be  allowed  to  refuse  to  further  allow  it  to  carry  on 
such  business  over  its  line  of  road,  held,  that  for  that  reason  an  injunction  re- 
straining such  action  might  be  granted.  —  Dinsmore,  President,  etc.  v.  Louis- 
ville, Cmcinnati,  and  Lexington  R.  Co.,  U.  S.  Cir.  Ct  Dist  Ky. ;  Southern 
Express  Co.  v.  Nashville,  Chattanooga,  and  St  Louis  R.  Co.,  U.  S.  Cir.  Ct 
Mid.  Dist  Tenn.,  Fed.  Rep.,  June  8,  p.  465;  Cent  L.  J.,  June  11,  p.  468. 

False  Pretences. — See  Criminal  Law. 

Habeas  Corpus.  —  Where  it  clearly  appears  that  the  Superior  Court  had  ju- 
risdiction, and  the  proceedings  are  regular  and  valid  upon  their  face,  it  is 

-  settled  that  habeas  corpus  cannot  be  resorted  to,  and  that  the  functions  of  the 
writ,  when  the  party  who  has  appealed  to  its  aid  is  in  custody  under  process, 
do  not  extend  beyond  an  inquiiy  into  the  jurisdiction  of  the  court  by  which 
it  was  issued  ana  the  validity  of  the  process  upon  its  face.  —  Ex  parte  Isa- 
dore  Cohn,  Sup.  Ct  Calc,  Pac.  Coast  L.  J.,  June  6,  p.  409. 

See  also  Administration,  same  case. 

Municipal  by-laws  void  when  unreasonable.  —  The  Police  Court  of  the 

city  and  county  of  San  Francisco  is  an  "inferior  court,"  to  which  the 
rule  applies  that  the  evidence  of  its  proceedings  must  aflirmatively  show  ja- 


Digitized  by 


Google 


DIGEST   OF    RECENT   CASES.  465 

[absas  Corpus  —  Continued. 

risdiction  of  the  person  of  a  defendant  and  over  the  subject-matter.  Municipal 
by-laws  must  harmonize  with  the  general  laws  of  the  State,  with  the  munic- 
ipal charter,  and  with  the  principles  of  the  common  law.  They  must  also 
oe  reasonable,  and  whenever  they  appear  not  to  be,  the  courto  will,  as  a 
matter  of  law,  declare  them  void.  —  Ex  parte  Dennis  Kearney,  Sup.  Ct  Cal., 
Pac  Coast  L.  J.,  June  12,  p.  430. 

loMiSTBAD.  —  Fraudulent  conveyance  will  not  defeat. — Neither  fraud,  nor 
even  the  commission  of  a  criminal  offence,  can  work  a  release  or  forfeiture 
of  the  right  of  homestead.  Such  release  or  forfeiture  can  onl^'  be  accom- 
plished in  the  manner  provided  by  the  statute.  Pending  a  suit  for  the  re- 
covery of  damages,  the  defendant  and  his  wife,  for  the  purpose  of  hindering 
and  delaving  the  plaintiff  in  the  collection  of  any  judgment  ne  might  recover, 
conveve<i  certain  premises  occupied  by  them  as  a  homestead  to  another, 
releasing  the  right  of  homestead.  Thereupon  that  grantee,  in  furtherance  of 
the  fraudulent  purpose  of  the  first  deed,  conveyed  the  premises  to  the  de- 
fendant's wife.  The  plaintiff  recovered  a  judgment  for  a  considerable  sum, 
and  sued  out  execution  thereon,  which  was  levied  upon  the  premises  so 
fraudulently  conveyed.  He  became  the  purchaser  at  the  sale,  and  in  due 
time  obtained  n  sheriff '3  deed.  Subsequently  he  filed  his  bill  in  chancery 
to  set  aside  those  fraudulent  conveyances,  insisting  whatever  homestead  right 
had  existed  was  extinguished  by  the  fraudulent  conduct  of  the  purties.  But 
it  was  held,  the  wife  of  the  defendant  in  the  suit  at  law,  to  whom  the  second 
conveyance  was  made,  acquired  by  such  conveyance  a  homestead  right  for 
herself  and  family  in  the  premises,  to  the  value  of  $1,000,  which  she  could 
hold,  notwithstancling  the  fraudulent  character  of  the  convevances,  free  from 
the  claims  of  complainant  and  all  other  creditors.  — Leopolcl  v.  Krause,  Sup. 
Cl  III.,  N.  W.  Rep.,  June  19,  p.  9. 

—  Married  women  —  Contract  for  mortgage  before  marriage.  —  A  contract 
for  the  loan  of  money  upon  mortgage  security  will  not  defeat  the  wife's  right 
of  homestead,  under  the  statute  of  Iowa,  upon  the  subsequent  marriage  of 
the  mortgageor  before  the  execution  of  the  mortgage.  —  Tolman  r.  Leathers, 
U.  S.  Cir.  Ct  Dist  Iowa,  Fed.  Rep.,  June  29,  p.  653. 

Husband  and  Wife. — Judgment  against  wife^  taken  with  knowledge  of  the 
fads,  concludes  plaintiff"  from  action  against  husband  for  conversion.  —  Plain- 
tiff took  from  tne  wife  of  defendant  a  confession  of  judgment  for  the  value 
of  certain  goods  delivered  by  plaintiff  to  her,  which  were  described  in  such 
judgment  as  '*  sold  and  delivered  "  to  such  wife.  It  was  also  stated  therein 
that  for  the  value  thereof — $300 — *'8he  is  indebted  to  plaintitt'."  There- 
after defendant  and  his  wife  removed  the  goods  and  refusea  to  return  them  to 
plaintiff,  after  which,  with  knowledge  of  the  facts,  plaintiff  issued  execution 
upon  the  judgment,  and  collected  a  part  of  the  amount  due  thereon.  Held^ 
that  the  judgment  was  conclusive  against  the  plaintiff  as  to  the  fact  that  the 
floods  were  sold  to  the  wife,  and  he  could  not  maintain  an  action  against 
defendant  for  their  conversion.  —  Field  r.  Bland,  Ct.  App.  N.  Y.,  Alb.  L.  J., 
June  26,  p.  511. 

Infancy.  —  See  Contract. 

bniociNT  PuRCHASBR.  — See  Vendor  and  Vendee. 

INSURANCE.  —  Recovery  of  loss  by  joint  insurers  from  wrong-doei'S.  —  Two  or 
more  insurance  companies  who  liave  paid  for  the  destruction  of  property 
wrongfully  destroyed  by  a  party  may  unite  in  an  action  to  recover  of  the 
wrong-doer  the  amount  of  insurance  paid.  —  Swarthout  et  al.  r.  Chicago 
tnd  North- Western  R.  Co.,  Wis.  Leg.  N.,  July  8,  p.  329. 

Fire  —  Assignment  of  nolicy  —  False    swearing.  —  Where  an  insurance 

company  in  its  answer  alleges  that  a  policy  of  insurance,  after  the  loss  and 

frior  to  suit,  has  been  assigned,  the  issue  is  material,  and  must  be  decided. 
ilse  swearing  as  to  value  of  property  destroyed,  in  proofs  of  loss,  unless 
made  with  fraudulent  intent,  will  not  defeat  an  action  on  the  policy.  —  Dogge 
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V.  North-Western  National  Ins.  Oo.,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  June  10,  p. 
296;  N.  W.  Sep.,  June  6,  p.  607. 

Fire —  Continuing  warranty  —  Policy  void  for  breach  of.  — The  applies- 

tion  contained  the  following  question  and  answer :  "  Is  there  a  watchman  in 
the  mill  during  the  night?  Is  the  mill  ever  left  alone?  "  Answer :  **  No  regu- 
lar watchman,  but  one  or  two  hands  sleep  in  the  mill."  Heidi  that  the  pur- 
port of  the  whole  question  was  whether  an^  person  was  kept  in  the  mill,  in 
charge  of  it  and  to  watch  it,  during  the  night  Held,  that  the  answer  ws» 
directly  responsive  to  the  whole  question,  and  constituted  a  continuing  war 
ranty  that  one  or  two  men  slept  in  the  mill  and  that  it  was  never  slone, 
whose  breach  avoided  the  policy  as  a  matter  of  law,  and  the  (question  of 
materiality  is  not  open  to  be  tried  by  jury.  —  Blumer  v.  Phosniz  Ins.  Oow, 
Sup.  Ct  Wis.,  Ins.  It.  J.,  June,  p.  44i 

Fire  —  Examination    by    agents  —  Waiver.  —  The    examination  of  the 

assured  bv  an  agent  of  the  insurance  company  (although  not  taken  under 
oath),  and  the  making  and  retaining  by  the  a^nt  of  a  schedule  of  the  prop- 
erty burned,  is  a  waiver  of  the  requirement  m  the  policy  that  the  assured 
shall,  forthwith  after  the  loss,  give  the  insurer  written  notice  thereof.  — 
Badger  o.  Olens  Falls  Ins.  Co.,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  June  10,  p.  297. 

Fire  —  Ora  I  application  —  Force-pump  —  Continuing  warranty  —  Inerttue 

of  risk.  —  True  construction  of  the  insurance  policy  in  this  case  Aeii  to 
be  an  agreement  to  insure,  according  to  the  policv,  and  not  the  plan,  the 
building  shown  upon  a  written  plan  used  ana  referred  to  in  making  sn 
oral  application  for  insurance ;  and  the  fact  that  a  force-pump  was  marked 
on  such  plan  did  not  create  a  continuing  warranty  that  any  particular  kind 
of  pump  should  always  be  maintained  ready  for  use.  To  make  words  used 
in  an  application  for  insurance  in  the  present  tense  a  continuing  warranty 
for  the  future,  it  would  seem  from  the  weight  of  authority  that  the  &et 
referred  to  should  be  an  important  one,  as  the  employment  of  a  watchman, 
and  if  it  is  not  important  it  will  not  be  deemed  such  warranty.  Where  the 
contract  of  insurance  is  in  writing,  it  would  seem  that  an  oral  statement  of 
fact  in  regard  to  the  risk  in  the  application  could  not  be  construed  into  a 
continuing  warranty.  If  there  is  a  single  change  in  a  building,  the  jury  are 
to  say  whether  there  is  an  increase  of  risk ;  but  where  there  are  two  or  more 
chan^,  one  of  which  increases  the  risk,  it  is  no  answer  to  the  forfeiture 
provided  in  case  of  increase  of  risk,  to  say  that  something  else  diminishei 
It  —Albion  Lead- Works  v.  Williamsburg  City  Fire  Ins.  Co.,  Cir.  Ct  Dist 
Mass.,  Fed.  Rep.,  June  8,  p.  479;  Ins.  L.  J.,  June,  p.  486. 

Life. — See  Aoknct. 

JuDQMBNT.  —  Amendment  of  evidence.  —  The  record  of  a  judgment  decree,  or 
order  in  a  cause  may  be  amended  at  any  time,  even  at  a  subsequent  term, 
by  the  judt^e's  minutes,  when  the  opposite  party  is  in  court  or  nas  had  due 
notice,  saving  intervening  rights  of  tnird  person,  so  as  to  make  it  conform  to 
the  decision  or  ruling  made  at  the  time.  The  fact  that  a  line  has  been 
drawn  across  the  minutes  of  the  judge  and  clerk,  showing  the  vacation  of  a 
decree,  is  not  conclusive  evidence  that  the  order  evidenced  by  them  has  been 
revoked.  It  affords  only  prima  facie  evidence  to  that  effect  but  nothing 
more.  A  judge  or  clerk  of  a  court  making  minutes  of  an  order  is  a  compe- 
tent witness  to  prove  or  disprove  the  same,  whenever  their  genuineness  is 
questioned.  It  may  be  proved  that  what  purports  to  be  a  minute  of  a  )u6^ 
or  clerk  in  a  case  is  not  m  fact  his  minute,  and  upon  the  same  principle  it 
can  be  proved  by  him  that  marks  of  cancellation  or  erasure  over  the  minute 
were  not  made  by  him.  Minutes  of  a  judge  or  clerk  must  ordinarily  be 
proved  by  the  production  of  the  proper  docket  and  showing  by  inspection 
that  there  is  a  minute,  and  it  cannot  be  explained  or  enlan^  by  parol 
evidence.  — Gillettv.  Booth,  Sup.  Ct  Dl.,  N.  W.  Rep.,  May  29,  p.  666. 

Judicial  Salbb.  —  Advance  bids  —  Resale.  —  Biddings  will  be  opened  for  an 
advance  of  price  alone,  whenever  the  sum  offered  is  sufficient  to  afford  sub- 
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Atantial  evidence  that  for  some  reason  the  property  has  been  greatly  under- 
sold, so  that  the  purchaser  has  an  unconscionable  advantage  of  the  parties  for 
whose  benefit  the  sale  was  made.  Conditional  offers  will  not  be  entertained. 
This  practice  applies  to  saUs  of  personal  property  as  well  as  sales  of  land. 
The  sale  of  personal  property  is  not  complete  without  confirmation,  unless  the 
decree  of  sale,  for  special  reasons,  directs  that  the  sale  shall  be  absolute  in  the 
first  instance.  The  advance  bidder  must  pav  the  costs  of  the  application, 
and  the  expenses  of  the  first  purchaser,  including  interest  on  his  money  de- 
posited and  the  Ksommission  he  has  to  pay  the  clerk  on  disbursement  from 
the  r^istry  of  the  court  Costs  of  the  resale  will  be  paid  out  of  the  fund, 
and  not  by  the  advance  bidder.  —  Blackburn  v.  Selma  K.  Co.,  U.  S.  Cir.  Ct. 
West.  Dist.  Tenn.,  Ch.  Leg.  N.,  July  10,  p.  866. 

UBismcTioN.  —  There  is  no  authority  in  law  for  a  court  in  the  State  of 
Pennsylvania  to  authorize  a  sheriff  to  depute  a  sheriff  in  another  State  to 
serve  a  subpcena  in  divorce  in  the  bailiwick  of  the  latter.  Such  a  service 
will  not  give  the  court  in  this  State  jurisdiction  of  the  person  of  the  re- 
spondent to  decree  a  divorce.  —  Balston's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C, 
June  10,  p.  893. 

—  8ee  also  Diyorok,  same  case. 

—  TYefpass  in  foreign  State,  —  An  action  of  trespass  quote  clausum  Jregit, 
committed  in  another  State,  beyond  the  jurisdiction  of  our  courts,  cannot 
be  maintained  in  this  State. — De  Courcy  v.  Stewart,  Sup.  Ct  N.  Y.,  Week. 
Jur.,  June  10,  p.  125. 

iKABK.  —  AsHffnment  of,  without  authority  of  lessor  —  Reentry  by  lessee.  — 
Where  a  written  lease  of  a  coal-mine  rec^uired  the  lessee  to  prosecute  mining 
for  coal  without  interruption,  forbid  him  to  assign  the  lease  without  the 
consent  in  writing  of  the  lessor,  and  providing  for  a  forfeiture  and  determina- 
tion of  the  lease  m  case  of  a  breach  of  any  of  its  provisions,  in  which  event 
the  lessee  was  to  surrender  up  the  premises  and  property ;  and  where  the 
lessee,  without  the  assent  of  the  lessor,  assigned  the  same  to  a  third  person, 
who  discontinued  all  mining  operations  for  more  than  a  year,  and  had  dis- 
mantled the  mine  and  taken  the  machinery  away  before  the  appointment  of 
a  receiver  of  a  corporation  claiming  under  the  assignee,  and  tne  lessee  had 
reentered  and  taken  possession,  it  was  held,  on  a  petition  by  the  receiver,  that 
he  was  not  entitled  to  a  decree  for  possession,  and  that  a  decree  dismissing 
his  petition  and  ordering  him  not  to  disturb  the  lessee  or  his  assignee  was 
proper.  —  Wilmington  Mining  Co.  r.  Allen  et  al..  Sup.  Ct  III.,  N.  W.  Rep., 
May29,  p.  618. 

ivE  Stock.  —  Liability  of  railroad  for  killing,  —  Sect  80  (Statutes  continued 
in  force,  p.  169,  subd.2)  simply  provides  that  a  railroad  company  shall  not  be 
compelled  to  perform  its  offer  or  agreement  to  fence  on  the  sides  of  its  road, 
where  the  same  runs  through  unenclosed  lands,  until  the  owner  thereof  has 
built  fences  abutting  upon  said  railroad.  It  does  not  exempt  the  company 
from  liability  for  cattle  killed  on  unfenced  portions  of  its  road.  The  liabil- 
ity of  the  lessor  of  a  railroad,  under  the  statute,  for  cattle  killed  by  the  cars 
and  locomotives  of  the  lessee  running  upon  unfenced  portions  of  the  railroad, 
is  not  affected  by  the  lease.  —  Fontaine  p.  Southern  Pacific  R.  Co.,  Sup.  Ct 
Cat,  Pac.  Coast  L.  J.,  May  29,  p.  370. 

ARRTiro  WoMEK.  —  Estate  of  insane  —  Conservator  of  estate  —  Power  to 
sell. — The  statute  of  1846  relating  to  the  ''appointment  of  a  conservator  of 
an  insane  or  distracted  person  having  an  estate,  real  or  personal,"  and  the 
statute  of  1858  relating  to  **  the  sale  of  real  estate  of  lunatics  or  distracted  per- 
sons,*' applied  to  insane  married  women  as  well  as  others,  and  this  notwith- 
standing at  the  time  those  statutes  were  passed  the  common  law  governing 
the  rights  of  married  women  obtained  in  this  State.  So,  under  those  stat- 
utes, we  County  Courts  had  the  power  to  appoint  a  conservator  for  an  insane 
married  woman  having  an  estate,  and  the  Circuit  Court  had  the  power,  upon 
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a  proper  application  of  the  conservator  so  appointed,  to  authorize  him  to  sell 
and  convey  the  real  estate  of  such  insane  person.  —  Gardner  v.  Maroney, 
Sup.  Ct  III.,  N.  W.  Rep.,  June  19,  p.  13. 

Bight  to  establish  patent-rights.  —  A  married  woman  may  bring  a  suit  in 

equity  in  the  United  States  Circuit  Court  in  a  district  of  New  York  for  the 
infringement  of -a  patent,  committed  in  that  State,  without  joining  her  hus- 
band. —  Lorillard  V.  Standard  Oil  Co..  U.  S.  Cir.  Ct.  South.  Dist  X.  Y^ 
Rep..  June  19,  p.  492. 

When  held  as  principal.  —  When   a  married  woman  executes  a  note 

jointly  with  her  husband,  she  will  be  held  as  a  principal,  notwithstanding  she 
signed  the  note  to  enable  the  husband  to  borrow  money  to  pay  his  debts,  if 
the  payee  had  no  knowledge  of  such  purpose.  —  Alexander  v.  Bouton  et  sL, 
Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  June  5,  p.  400. 

Master  and  Skrvaxt.  —  Negligence  of  co-employee.  — A  detective  in  the  em- 
ploy of  a  railroad  company,  engaged  in  endeavoring  to  discover  perstms 
guilty  of  obstructing  the  track,  and  an  engineer  operatmg  an  engine  on  such 
road."  are  en^Mged  in  a  common  employment,  so  that,  under  the  pron^ions 
of  the  Code,  if  one  is  injured  by  reason  of  the  negligence  of  the  other,  he  may 
recover  therefor  against  the  common  master.  — I*\'ne  r.  Chicago,  Burling- 
ton, and  Quincy  R.  Co.,  Sup.  Ct.  Iowa,  Ch.  Leg.  if.,  July  10,  p.  366. 

Mechanic's  Lfen. — One  subsequently  made  party  to  action — Trustee  and  en- 
cumbrancer.  —  Under  the  statute  which  provides  that  a  mechanic's  lien  shall 
not  be  enforced  against  encumbrances  unless  suit  be  instituted  within  six 
months  after  the  last  payment  for  the  labor  and  materials  shall  have  become 
due,  if  one  not  made  a  party  at  the  time  of  filing  the  petition  shall  afterwards 
be  made  a  party  defendant,  as  to  such  defendant  the  suit  will  be  r^irded  as 
commenced  at  the  time  he  was  made  a  party,  and  not  before.  Where  it 
is  sought  to  enforce  a  mechanic's  lien,  under  the  statute,  against  an  encum- 
brancer whose  debt  is  secured  by  deed  of  trust  appointing  a  Uiird  person  as  the 
trustee,  it  is  not  enough  that  the  trustee  be  made  a  party;  the  owner  of  the 
indebtedness  himself,  as  his  interest  alone  is  to  be  affected  by  the  decree,  is 
an  indispensable  party. — Clark  et  al.  v.  Manning  et  al..  Sup.  Ct  HL,  5. 
W.  liep.,  June  5,  p.  692. 

MoRTOAOE. —  Valid  for  future  advances — Application  of  money —  Part  payment 
from  decedent's  estate.  —  A  mortgage  given  to  secure  future  advances,  at  a 
time  when  no  indebtedness  existed,  is  valid.  Where  money  has  been  re- 
ceived in  part  payment  of  a  running  account,  and  no  specific  application  has 
been  made  of  the' same,  a  chancellor  can,  in  his  discretion,  apply  such  money 
to  that  portion  of  the  account  which  remains  unsecured,  without  regard  to 
the  order  of  time  in  which  the  indebtedness  for  the  several  items  ol  account 
was  incurred.  Proof  of  a  debt  against  the  estate  of  a  deceased  mortgageor, 
and  receipt  of  a  dividend  from  the  assets  of  the  same,  does  not  extinguish  a 
mortgage  given  to  secure  a  part  of  such  debt  —  Schuelenburg  &  Boeckler  r. 
Martm  et  al.,  U.  S.  Cir.  Ct  Dist  of  Kan.,  Fed.  Rep.,  July  6,  p.  747. 

Chattel  —  When  void  in  part  and  good  as  to  residue. — Where  a  chattel  mort- 
gage provides  that  the  mortgageor  may  retain  possession  of  the  mortgaged 
property  and  use  the  same,  and  it  is  apparent  from  the  nature  of  the  prop- 
erty that  the  only  reasonable  use  the  mortgageor  can  make  of  it  is  to  sell  it 
such  mortgage  is  void  on  its  face  as  to  other  creditors  of  the  mortgageor.  But 
if  such  permission  applies  only  to  a  portion  of  the  mortgaged  property,  the 
mortgage  will  be  valid  as  to  the  portion  not  so  affected.  If  by  any  arrange- 
ment express  or  implied,  the  mortgagee  allows  the  mortcageof  to  continue  to 
sell  the  mortgaged  goods  at  retail  for  his  own  benefit  the  mortgage  will  be 
unavailing  against  judgment-creditors  of  the  mortgisgeor. — Davenport  r. 
Foulke,  Sup.  Ct  Ind..  Cent  L.  J.,  May  28,  p.  427. 

Mortgage  Ltxn.  —  Payable  out  of  realty  in  inverse  order  of  alienation,  — The 
doctrine  that  real  estate  subject  to  a  judgment  or  mortgage  lieot  different 
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parcels  of  w^ich  have  been  alienated  to  several  persons  at  different  times, 
shall  be  subjected  to  its  payment  in  the  inverse  order  of  alienation,  is  in  this 
case  considered  and  sustained  as  the  prevailinir  doctrine  in  courts  of  equity. 
As  it  is  the  first  time  this  court  has  been  called  to  consider  it,  except  as  an 
established  rule  of  property  in  a  State,  the  subject  is  fully  considered  and  the 
authorities,  English  ana  American,  are  reviewed. — National  Savings  Hank  v. 
Creswell  et  al.,  U.  S.  Sup.  Ct  Alb.  L.  J.,  May  29,  p.  431. 

McxiciPAL  Bonds.  —  Issued  to  invest  in  railway  stock  —  Jurisdiction  of  County 
Court  —  Verijication  and  petition  stating  facts  required  by  statute  —  Estop- 
pel—The verification  of  apetition,  under  chap  907,  Laws  of  New  York,  1869, 
as  amended  by  chap.  925,  Laws  1871,  for  the  issuance  of  bonds  by  a  munici- 
pal corporation  t<>  oe  invested  in  the  stock  or  bonds  of  a  railroad  corporation 
ig  a  part  of  such  petition,  and  if  such  petition  and  verification,  taken  together, 
state  the  necessary  facts  required  by  statute,  the  County  Court  to  whom  it  is 
a-Jdressed  will  have  jurisdiction.  Where  a  petition  and  verification  in  such 
case  uses  the  word  **  tax-payers,"  it  will  be  deemed  to  include  owners  of 
non-resident  lands  taxed  as  such.  Where  a  municipality  had  issued  its  bonds, 
under  such  statute,  and  invested  them  in  railroad  stock,  which  it  retained, 
and  had  for  a  long  time  paid  interest  on  such  bonds,  heldy  that  it  was 
estopped,  asa^insta  bona  fide  holder  for  value  of  interest-coupons  thereon, 
from  questionmg  the  validity  of  such  bonds  or  coupons,  but  their  conduct 
was  a  direct  ratification  of  tHe  acts  of  those  who  had  issued  them.  — Whitini 


r.  Town  of  Potter,  U.  S.  Cir.  Ct.  North.  Dist.  N.  Y.,  Fed.  Kep.,  June  8,  p.  61 


A«r  bonds  in  lieu  of  old  —  Failure  of  county  to  cany  out  new  agreetnent  — 

Remedy  —  Legal  rights  of  creditor.  —  Bonds  were  issued  by  a  county,  under 
an  act  of  the  legislature  making  it  obligatory  on  the  county  to  levy  an 
annual  tax  sufiicient  to  pay  the  interest  on  the  bonds  as  it  accrued,  and  the 
principal  at  maturity.  Afterwards,  the  county  proposed  to  the  holders  of 
such  bonds  that  if  they  would  scale  them  twenty-five  per  cent,  and  take  new 
bonds  for  the  reduced  sum,  the  county  would  annually  levy  and  collect  n  suffi- 
cient tax  to  pay  the  interest  on  the  new  bonds  as  it  accrued,  and  the  principal 
at  maturity,  and  that  if  it  failed  to  do  so  the  holders  of  the  new  bonds  should 
be  restoreif  to  all  their  rights  under  the  old  bonds.  New  bonds  were  issued 
under  this  agreement,  but  the  county  failed  to  pay  the  interest  thereon,  and 
by  reason  of  the  terms  of  the  act  under  which  they  were  issued  could  not  levy 
a  tax  for  that  purpose.  Held^  an  action  at  law  could  be  maintained  on  the 
original  bonds,  ana  that  a  bill  in  equity,  not  seeking  for  any  discovery,  would 
not  lie.  Where  a  valid  evidence  of  indebtedness  issued  by  a  county  is  sur- 
rendered by  the  holder  to  the  county,  and  a  new  evidence  of  debt  issued 
therefor,  which  is  invalid,  the  legal  rights  of  the  creditor  are  not  attected 
therebv.  —  Merchants'  National  Bank  r.  Countv  of  Pulaski,  U.  S.  Cir.  Ct 
East  b\st.  Ark.,  Fed.  Rep.,  June  15,  p.  545. 

See  Constitutional  Law. 

Municipal  Corporations.  —  Change  of  grade  — Damage  to  private  property.  — 
An  owner  of  an  unimproved  lot  m  the  city  of  Milwaukee,  which  is  injured 
by  the  change  of  a  grade  once  established,  has  an  action  against  the  city, 
under  the  city  charter,  lor  all  damages,  costs,  and  charges  sustained  in  conse- 

3uence  of  a  chahge  of  grade.  —  French  v.  Citv,  Sup.  Ct.  Wis.,  Wis.  Leg.  N., 
ulyl,p.  321. 

Damage  to  private  property  through  change  of  grade.  —  In  an  action  for 

dama^e«»  to  property  by  reason  of  the  change  of  grade  of  a  street  in  the  city 
of  Milwaukee,  the  plaintiff  is  not  in  all  cases  entitled  to  recover  as  damages 
the  cost  of  filling  or  cutting  down  his  premises  so  as  to  place  them  in  the 
same  relative  position  to  the  new  grade  as  to  the  former,  nor  to  recover  in- 
terest upon  the  unliquidated  damai^es  he  may  have  sustained  by  reH>on  of 
such  change  of  grade.  The  mere  passage  of  an  ordinance  of  the  city  chang- 
ing the  grade  of  a  street  does  not  entitle  the  owner  of  property  which  may 
be  aflected  by  such  proposed  change  of  grade  to  an  action  for  damages;  it 
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U  the  actual  chanee  which  jg^ives  the  mht  of  action.  —  Tyson  v.  City  of  Mil- 
waukee, Sup.  Ct  Wis.,  Wis.  Leg.  N.,  June  24,  p.  818. 

Liability  for  damages  eauatd  by  crowd —  Nuiaanee  removable  by  police, — 

A.  was  injured  while  crossing  a  street  in  a  borough,  by  the  firing  of  a  cannon 
by  a  crowd  of  men.  The  jury  found  in  a  special  verdict  that  the  firing  had 
been  going  on  for  some  hours,  without  any  special  authorization  from  the 
borough  authorities,  and  that  a  policeman  'standing  by  at  the  time  did  not 
interfere  to  stop  it.  The  borough  was  specially  directed  by  act  of  Assembly 
to  appoint  policemen  to  preserve  the  public  peace,  remove  nuisances,  etc 
In  un  action  by  A.  to  recover  damages  for  said  injuries,  held  (reversing 
the  judgment  of  the  court  below),  that  the  borough  was  not  liable.  Admit- 
ting that  the  crowd  constituted  a  nuisance  of  the  worst  kind,  it  was  yet  not 
one  that  could  be  abated  by  the  use  of  ordinary  appliances ;  it  could  onlv  be 
removed  by  the  police,  and  for  the  doings  and  misdoings  of  this  force 
the  municipality  is  not  liable.  —  Borough  v.  Fitspatrick,  oup.  Ct  Pa.,  W. 
N.  C,  July  8,  p'.  469. 

—  Limt^  of  contracting  powers, — Powers  are  conferred  upon  municipal 
corporations  for  public  purposes,  and  as  their  legislative  powers  cannot  be 
delegated,  so  they  cannot  be  bargained  or  bartered  away.  They  may  make 
contracts,  but  they  may  not  pass  laws  or  make  contracts  which  shall  cede 
away  or  control  or  embarrass  their  legislative  or  governmental  powers,  or 
disable  them  from  performing  their  legislative  or  governmental  functions. 
A  general  clause  in  a  city  charter  providing  that  it  shall  have  power  to  con- 
tract and  be  contracted  with,  etc,  does  not  confer  upon  such  city  power  to 
enter  into  a  contract  with  a  gas  company  for  lighting  its  streets,  which  shall 
extend  over  a  period  of  thirty  years,  so 'as  to  divest  the  city  of  power  to  ex- 
ercise its  discretion  as  to  wliethcr  any,  or  which,  of  its  streets  should  be 
lighted  with  gas.  —  East  St  Louis  ex  rel.  v.  East  St.  Louis  Gas-Light  and 
Coke  Co.,  Sup.  Ct  111.,  Ch.  Leg.  N.,  June  19,  p.  845;  N.  W.  Rep.,  June  5, 
p.  788. 

—  Negligent  construction  of  court-house  —  Not  liable  for  injury,  —  A  county 
bein^  a  ^ua^corporation,  is  not  liable  for  injury  to  a  person  by  reason  of 
negligent  construction  of  court-house  stairway.  Ko  action  can  be  maintained 
against  such  corporations  for  neglect  of  apuDlic  duty,  unless  right  to  action 
DP  given  by  statute.  —  Kincaid  v.  Hardin  County,  Sup.  Ct  Iowa,  West  Jur., 
June,  p.  200. 

• Not  subject  to  garnishment,  —  1.  A  municipal  corporation  (in  this  case  a 

county)  is  not  subject  to  garnishment,  and  one  wno  holds  property  of  a 
debtor  merely  as  agent  of  such  corporation  cannot  be  garnished  in  respect 
thereof.  Even  if  a  county  were  liable  to  garnishment,  the  process  would 
not  reach  an  undelivered  county  order  in  favor  of  the  debtor,  m  the  county 
clerk's  hands.  A  delivery  of  such  an  order  by  the  clerk  to  the  sheriff,  upon 
service  of  process  of  garnishment,  does  not  bind  the  county  and  subject  it 
to  garnishment  — Merrill  v,  Campbell,  Sup.  Ct  Wis.,  N.  W.  Rep.,  June  12, 
p.  6;i0. 

See  Nkolioenoi  ;  Eminent  Domain. 

NsoLiosNCE.  —  A  ship-owner  is  not  bound  to  keep  the  hatch wajrs  of  the  ship 
covered,  nor  to  maintain  a  guard  to  protect  persons  from  falling  into  them.  — 
Dwyer,  Admr.,  v.  Nntional  Steamship  Co.,  U.  S.  Cir.  Ct  East  Dtst  N. 
Y.,*Rep.,  June  9,  p.  786. 

'^^  Contributory  —  Question  of  fact  for  jury.  —  Where  there  was  evidence 
from  which  the  jury  might  have  inferred  negligence  on  the  part  of  defendant 
company  in  an  action  brought  for  an  injury  to  a  child  on  the  track,  a  non- 
suit wrong.  Where  proof  shows  that  a  child  was  killed  at  a  highway-cross- 
ing, the  question  whether  the  child  or  his  parents  were  guilty  of  ocminbutory 
negligence,  one  of  lact  for  jury.  — Johnson,  Admr.,  v,  Chicago  and  North- 
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Western  K  Co.,  Sup.  Gt  Wk.,  Wit.  Leg.  N.,  June  10,   p.  296;  N.  W. 
Bep.,  June  5,  p.  604. 


CKi 


Damagea  —  Contributory  negligence  of  eo-^mployee.  —  The  defendant  com- 
ly  ran  a  train  of  can  over  a  spur-track,  owned  by  D.  &  Co.,  at  Crystal 
ke  in  Illinois,  to  haul  out  ice  for  D.  A  Co.  The  plaintiff,  a  fireman  on  the 
train,  was  injured  by  the  locomotive  and  tender  running  off  the  track.  The 
accident  was  caused  in  part  by  the  negligence  of  D.  A  Co.,  in  suffering  the 
track  to  remain  in  an  unsafe  condition,  and  in  part  by  the  negligence  of  the 
plaintiff's  co-employees  operating  the  train.  Held^  that  defendant  was  re- 
sponsible for  the  negligence  of  D.  &  Co.,  and  that  the  contributory  negli- 
gence of  such  co-employees  does  not  relieve  the  defendant  from  liability  for 
such  injuries.  By  reason  of  the  injuries,  plaintiff  has  lost  the  rotary  motion 
of  one  arm.  Held,  that  an  award  of  $2,800  damages  is  not  excessive.  — 
Stetler  r.  Chicago  and  North- Western  R.  Co.,  Wis.  Leg.  N.,  July  8,  p. 
881 ;  s.  c.  46  Wis.  497. 

Injuriea  by  domestic  animals.  —  Defendant's  horse  escaped  from  an  en- 
closure where  it  was  rightfully  kept  by  A.  and  strayed  on  to  a  hij^hway 
where  it  injured  plaintiff.  In  an  action  to  recover  damages  for  the  mjury 
received,  held,  (1)  that  the  cause  of  action  rested  upon  negligence  on  the  part 
of  defendant,  and  (2)  that  if  the  horse  escaped  without  negligence  on  the 
part  of  defendant,  and  if  defendant  exercisea  due  diligence  in  pursuing  and 
recapturing  it,  plaintiff  could  not  recover.  Held,  also,  that  the  presence  of 
the  Dorse  loose  and  unattended  in  the  highwav,  in  violation  of  the  statute, 
was  prima  facie  negligen<:e  on  the  part  of  de^ndant  —  Fallon  v.  O'Brien, 
Sop.  Ct.  R.  i..  Alb.  L.  J.,  June  12,  p.  46a 

Injuries  to  intending  passenger  for  want  of  warning  of  danger,  —  About 

half-past  nine  o'clock,  on  a  dark,  rainy,  and  snowy  night,  plamtiff  went  to 
defendant's  depot,  at  a  village,  for  the  purpose  of  taking  the  caboose-car,  at 
the  rear  end  of  defendant's  freight-train,  for  his  place  of  residence.  The 
train  stopped,  with  the  caboose-car,  several  rods  north  of  the  depot  platform, 
and  two  car-lengths  north  of  a  cattle-guard  which  was  constructed  across 
both  tracks  of  the  road,  and  between  them,  and  was  partly  uncovered. 
Plaintiff  asked  the  night-watchman  whether  he  would  have  to  walk  that  far 
back  to  get  on  the  caboose,  and  was  answered  affirmatively ;  and  while  on  his 
way  to  uie  caboose  met  the  conductor,  with  a  lantern,  accompanying  lady 
passengers  from  the  caboose.  Nothing  was  said  to  him  by  the  conductor, 
and  before  plaintiff  reached  the  caboose  he  fell  into  the  open  cattle-guard, 
and  was  injured.  He  had  been  in  the  habit  of  taking  this  train  with  the 
caboose  standing  north  of  the  platform,  but  had  never  taken  it  with  the 
caboose  standing  north  of  the  cattle-guard ;  and  he  had  never  noticed  the 
situation  and  condition  of  the  cattle-guard,  nor  did  he  know,  before  the  acci- 
dent, that  the  caboose  stood  north  of  it.  Held,  that  the  facts  warranted  the 
jury  in  finding  that  defendant  was  guiltv  of  negligence,  and  that  plaintiff  was 
free  from  contributory  negligence.  —  Hfartwig  v.  Chicago  and  North- Western 
R  Co.,  Sup.  Ct  Wis.,  N.  W.  Rep.,  June  6,  p.  683. 

—  Landing  passenger  from  steamboat  —  Illiterate  person  —  Void  release  of 
cause  of  action  —  Financial  condition  of  plaintiff  immaterial  as  to  dam,a^es 
for  personal  injuries.  —  It  is  the  duty  of  the  ofhcers  of  a  steamboat  landing 
at  a  wharf  to  provide  proper  means  for  the  safe  transit  of  passengers  wishing 
tu  leave  the  boat,  and  where  a  stage-plank  fell  causing  injury  while  a 
passenger  using  due  care  was  walking  over  it,  held,  that  it  was  prima  facie 
eviclence  of  negli^nce  on  the  part  of  the  boat  officers.  Where  plaintiff,  an 
illiterate  person,  mjured  by  the  alleged  negligence  of  defendants,  during  her 
illness  from  her  injuries  and  at  the  request  of  her  physician,  and  in  the 
absence  of  friends,  signed  a  release  of  her  cause  of  action,  the  physician 
nnaply  explaining  to  her  that  defendant's  servants  had  expended  the  money 
mentioned,  and  wanted  that  to  show  what  it  was  for,  held,  she  would  not  be 
boand  thereby.     A  declaration  for  personal  injuries  from  negligence  of  de- 
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.  fendant  averred  that  plaintiff  **  then  and  there  became  and  was  sick,  lame, 
and  disordered,  and  so  remained  for  a  long  time,  to  wit,  hitherto/'  etc. 
Held^  sufficient  to  authorize  an  instruction  to  find  for  damages  such  pnerma- 
nent  injury  as  the  evidence  disclosed.  In  an  action  for  personal  injuries, 
evidence  of  the  financial  condition  of  the  plaintiff  is  immaterial.  —  Eagle 
Packet  Co.  ».  Defries,  Sup.  Ct  Wis.,  N.  W.  Rep.,  June  6,  p.  784. 

Municipal  corporation  —  Honest  mistake  ofo^ers,  —  Where  a  municipal 

corporation,  being  authorized  and  required  by  act  of  Assembly  to  bulla  t 
sewer  along  the  bed  of  a  creek  to  carry  off  the  waters  of  the  same,  con- 
structed without  negligence  a  sewer  of  insufiScient  size  and  capacity  to  re- 
place the  natural  drainage  of  the  creek,  heldf  that  it  was  not  responsible 
for  dnmages  from  an  overflow  resulting  from  such  insufficient  size  or 
capacity,  the  mistake  being  one  which  might  be  committed  by  its  officers  in 
the  honest  and  fair  exercise  of  their  duties.  —  Fair  v.  City  of  Philadelphia, 
Sup.  Ct.  Pa.,  W.  N.  C,  June  17,  p.  409. 

See  Damages. 

New  Trial.  —  Sufficienci/  of  grounds  fi^  —  Accidental  failure  to  discover  ma- 
terial evidence  before  trial.  —  To  justify  a  court  of  chancery  in  setting  aside 
a  judgment  at  law  and  granting  a  new  trial,  the  cause  must  be  one  appeal- 
ing strongly  to  the  chancellor.  And  the  new  trial  will  not  be  granted  except 
in  case  of  ^raud.  accident*  or  mistake,  and  when  the  party  applying  is  witn- 
out  fault.  Failure,  after  the  exercise  of  proper  diligence,  before  trial,  to 
obtain  inateriul  evidence,  which  is  discovered  afterwards,  will  be  treated  as  a 
case  of  accident.  Complainant  in  this  case  held  not  entitled  to  the  relief 
prayed,  proper  diligence  not  having  been  exercised.  —  Brown  v.  Lueh», 
Sup.  Ct.  111.,  N.  W.  liep.,  June  5,  p.  764. 

O vkrflowed  Lands.  —  Jurisdiction  for  redress.  —  The  County  Court  of  Dodge 
County  has  jurisdiction  of  an  action  for  injuries  to  lands  in  that  countv  by 
flowage  caused  by  the  maintenance  of  a  dam  in  another  county,  even  wKere 
the  judgment  sought  would  operate  upon  the  dam  itselfl  —  Geiss  r.  Greene, 
Sup.  Ct.  Wis.,  N.  W.  Rep.,  June  6.  p.  687. 

Parol  Trust  for  Wife's  Benefit.  —  Wficn  ooid  as  to  creditors.  —  A  husband 
purchased  a  house  and  lot,  paid  for  it,  but  had  the  title  made  toathird  party, 
conveying  it  by  absolute  deed,  with  no  trust  whatever  on  its  face.  A  parol 
trust  was  attempted  to  be  asserted  in  favor  of  the  wife,  on  the  ground  that 
the  conveyance  was  so  intended  when  made.  Held,  that,  as  against  creditors 
of  the  husband,  the  claim  of  the  wife  could  not  be  maintained;  that  the  right 
of  the  creditor  was  to  subject  the  land,  us  appeared  from  the  face  of  the  d<^ 
which  was  recorded,  in  connection  with  the  lacts,  and  creditors  could  not  be 
defeated  in  this  right,  except  by  deed  or  declaration  of  trust  in  writing,  and 
duly  registered,  or  noted  for  registration,  as  required  by  the  registration 
law's.  —  Martin  r.  Lincoln,  Sup.  Ct.  Tenn.,  Cent  L.  J.,  June  18,  p.  490. 

Partnership.  —  Accounting  —  Altered  books.  —  Where  the  plaintiff  in  an  ac- 
tion for  a  copartnership  accounting  had  altered  the  books  of  the  firm  after 
the  dissolution,  he  will  not  be  permitted  to  introduce  them  to  support  his 
case,  unless  there  is  other  evidence  offered  to  ejfkow  that  the  alterations  were 
properly  and  correctly  made.  Where  there  is  a  substantial  conflict  of  evi- 
dence, the  judgment  will  not  be  disturbed  on  appeal.  —  Butler  v.  Beach,  Sup. 
Ct,  Cal.,  Pmc.  Coast  L.  J.,  June  12,  p.  445. 

Partnership  Liability.  —  See  Bankruptcy. 

Patknt.  —  Date  of  invention  —  Authority  of  attorneys.  —  When  the  applica- 
tion fails  to  take  the  date  of  the  invention  back  of  the  date  of  the  patent, 
and  the  defendant  makes  out  prior  knowledge  and  use  by  others,  beyond  any 
fair  or  reasonable  doubt,  as  the  law  requires,  the  burden  is  shifted  on  to  the 
plaintiff  to  show  invention  or  discovery  by  the  patentee  still  prior  to  that 
time.     The  former  attornevs  of  a  deceased  inventor  have  no  autboritv  to 
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amend  an  application  for  letters-patent,  unsupported  by  the  oath  of  the  per- 
sonal representative  of  the  decedent.  —  Kagleton  Man.  Co.  v.  Western  B.  A 
C.  Man.  Co.,  U.  S.  Cir.  Ct  South.  Dist  N.  T.,  Fed.  Rep..  July  6,  p.  774. 

Infringement  —  When  profits  not  recoverable  —  Measure  of  damages.  — 

When  a  patentee  cannot  snow  an  absolute  advantage  in  the  use  of  his  patent 
over  results  which  could  be  reached  by  other  processes  in  common  ana  unre- 
stricted use,  he  cannot  recover  anything  from  an  infringer  as  profits,  although 
he  mav  exact  such  damages  as  will  compensate  him  for  the  injury  caused  by 
the  infringement  In  determining  whether  profits  have  been  realized  by  the 
infringer,  the  comparison  of  advantages  should  be  made,  not  between  the 
patentee's  invention  and  the  process  previously  used  by  the  infringer,  but  be- 
tween the  patentee's  invention  and  such  other  known  process  then  in  unre- 
stricted use  as  would  best  accomplish  the  same  result  —  Locomotive  Safety 
Truck  Co.  V.  Pennsylvania  R.  Co.,  U.  S.  Cir.  Ct  East  Dist  Pa.,  Rep.,  June 
29,  p.  677:  Rep.,  July  14,  p.  89. 

Mere  result  of  mechanical  skill  not  patentable.  —  A  device  which  is  merely 

the  result  of  mechanical  skill  is  not  patentable.  A  device  for  cleaning  win- 
dows, consisting  of  a  handle  or  holder,  with  an  elastic  or  rubber  strip  at- 
tached to  one  edge,  with  a  tubular  rubber  bearing  or  support  therefor,  em- 
bodies nothing  T)ut  mechanical  skill,  and  is  not  patentable.  —  Perfection 
Window  Cleaner  Co.  v.  Boslev,  U.  S.  Cir.  Ct.  North.  Dist  111.,  Rep.,  June 
15,  p.  574. 

Novelty — Combination,  —  The  inventor  of  an  improvement   is  entitled 

to  the  benefit  of  all  original  devices  or  combinations  that  accomplish  new 
and  better  results,  but  for  such  only.  Whatever  he  has  incorporated  into 
his  patent  from  the  common  property  of  the  public  at  the  date  of  his  in- 
vention still  belongs  to  the  public.  The  inquiry  is.  What  is  claimed  as 
new?  The  patentee  must  stand  upon  his  claims ;  the  thing  patented  is  what 
the  inventor  claims,  and  not  what  he  shows.  The  courts  cannot  give  him 
more  than  he  asks  for.  A  patent  containing  three  separate  claims  for  three 
constituent  elements,  which  the  patentee  confessed  were  not  new,  and  contain- 
ing no  claim  for  the  combination,  held,  for  that  reason  to  be  invalid. — 
Delaware  Coal  and  Ice  Co.  v.  Packer,  U.  S.  Cir.  Ct  Dist  N.  J.,  N.  J.  L.  J., 
June,  p.  178. 

Use  of  any  new  narts  —  Infringement.  —  It  is  an  infringement  to  use  in 

combination  any  oi  the  new  parts  of  a  patented  combination.  —  Sharp  v. 
Tiflft,  U.  8.  Cir.  Ct  South.  Dist  N.  Y.,  Fed.  Rep.,  June  29,  p.  697. 

See  Mabrixd  Womkn. 

Practick  and  Pleading,  —  Additional  plea^  —  Diligence  —  Depositions  — 
Sworn  copy  of  original  paper,  when  admissible.  —  Where  leave  is  asked 
to  file  additional  pleas,  eighteen  months  after  the  issues  are  made  up  and  on 
the  eve  of  trial,  there  will  be  no  abuse  of  discretion  or  error  in  refusing  the 
same,  especiallv  where  no  affidavit  is  filed  showing  a  reasonable  excuse  for 
the  del  ay.  Where  a  defendant,  after  filing  the  general  issue  and  the  con- 
tinuance of  the  cause,  discovers  that  he  has  a  substantial  defence,  not  admis- 
sible under  the  general  issue,  he  should,  at  the  earliest  convenient  day,  ask 
for  special  leave  of  the  court  to  file  an  additional  plea,  so  as  not  to  take  the 
plaintiff  by  surprise,  or  delay  the  business  of  the  court  Where  due  dili- 
gence has  not  been  used  to  procure  the  deposition  of  a  party  as  witness,  a 
motion  for  a  continuance  based  on  the  fact  tnat  such  deposition  has  not  been 
returned  is  properly  overruled.  Where  an  original  paper  is  in  the  hands  of 
a  third  person,  residing  out  of  the  State,  and  he  refuses  to  attach  the  same  to 
bis  deposition  when  token  and  requested  so  to  do,  a  sworn  copy  taken  hj 
another  person  present,  who  attaches  such  copy  to  his  deposition,  is  admissi- 
ble in  evidence.  —  Fisher  v.  Green,  Sup.  Ct  III.,  N.  W.  Rep.,  June  5,  p.  690. 

—  Express  and  implied  contracts  —  Instructions.  —  Where  the  counts  in  a 
<x>mplaint  are  in  indebitatus  assumpsity  and  founded  on  a  contract  to  pay  for 
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work  and  iHbor  done,  and  the  evidence  shows  that  there  was  no  expreaa  con- 
tract to  p»iy,  instructions  to  the  jury  based  upon  the  theory  of  an  expreu 
contract  are  erroneous.  —  Saivent  v.  Linden  Gravel-Mining  Co.,  Sup.  Ct.  CaL, 
Pac.  Coast  L.  J.,  June  5,  p.  l04. 

—  General  demurrer  bad  if  part  of  pleading  he  good,  —  Where  a  plead- 
ing consisting  of  several  paragraphs  is  demurred  to  as  an  entirety,  overruling 
demurrer  is  proper  if  any  one  of  the  paragraphs  is  good,^  no  matter  bow  de- 
fective the  others  may  be.  Failure  to  discuss  an  error  is  deemed  a  waiver 
thereof.  It  is  entirely  proper,  if  not  the  duty  of  the  court,  under  sect  7  of 
the  act  of  March  6,  1866,  to  provide  for  a  general  system  of  common  schools 
(1  Rev.  Stats.  1876,  p.  781),  in  an  action  upon  a  township  trustee's  bond,  to 
assess  upon  and  include  in  the  judgment  ten  per  cent  on  the  amount  of  ver- 
dict recovered ;  distinguishing  Raid  v.  The  State,  68  Ind.  406. —  Gk>ldaberry  et 
al.  V.  The  State,  Sup.  Ct  IncL,  N.  W.  Rep.,  May  29,  p.  26. 

Instructions  in  r>eneil,  — Instructions  given  by  the  court  are  by  the  Iowa 

Code  re<^uired  to  oe  given  in  writing.  Held,  instructions  written  in  pencil 
are  sufficient  compliance  with  the  statute. — Harvey  r.  Tama  County,  Sup. 
Ct  Iowa.,  West  Jur.,  May,  p.  219. 

Petition  and  counterclaim — Indiana  Code.  —  A  cross-complaint  under 

the  Indiana  Code,  technically  a  counter-claim,  is  synonvroous  with  a  cross- 
bill in  chancery,  and  the  same  rules  applicable  to  cross-bills,  as  to  what  may 
be  alleged  in  tfiem,  are  applicable  to  cross-complaints.  A  cross-bill  is  aux- 
iliary to  and  dependent  upon  the  original  suit,  and  cannot  be  used  to  intro- 
duce matter  new  and  distinct  from  that  of  the  original  bill.  Where  the 
original  complaint  in  a  Circuit  Court  set  out  a  cause  of  action  proper  to  be 
placed  on  the  docket  as  a  civil  action,  and  the  cross-complaint  introduced  an 
element  addressed  to  the  Probate,  held^  it  did  not  make  out  a  proper  counter- 
claim. —Douthitt  r.  Smith,  Sup.  Ct  Ind.,  N.  W.  Rep.,  May  29,  p.  9. 

Petition  for  rehearing  — Verification  by  solicitor — Demurrer,  —  Where  a 

petition  is  presented  for  a  rehearing  verified  only  by  the  solicitor  for  defend- 
ant, to  the  effect  that  the  petition  is  true  of  his  t)est  knowledge,  information, 
and  belief,  a  demurrer  to  such  petition  must  be  sustained.  Where  a  petition 
is  presented  by  corporations  not  parties  to  the  suit  to  be  heard  in  the  settle- 
ment of  the  decree,  there  being  no  alleg^ation  of  fraud  in  the  conduct  of  the 
suit,  a  demurrer  will  be  sustained.  — Page's  Administrator  r.  Holmes  B.  A. 
Tel.  Co.,  U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Rep.,  June  16,  p.  775. 

Plaintiff  may  dismiss  without  jn'ejudiee,  when.  —  A  plaintiff  may,  un- 
der sect  ^  of  the  Code,  dismiss  his  action  without  premdice  at  any  time 
before  the  jury  retire,  or,  if  the  trial  is  before  the  court,  before  the  finding 
is  announced.  The  court  after  hearing  the  evidence,  intimated  that  some 
of  the  material  facts  were  insufficeint  whereupon  the  plaintiff  requested  that 
the  court  make  a  special  finding  of  the  facts,  to  which  it  consented.  After- 
wards, and  on  the  same  day,  and  before  any  finding  was  announced,  he  asked 
leave  to  dismiss  without*^  prejudice,  which  was  denied,  and^subeequently 
special  finding  were  filed.  Held,  that  the  refusal  to  allow  the  dismissal  was 
error.  —Beai3  v.  Becker,  Sup.  Ct  Ind..  N.  W.  Rep.,  May  29,  p.  8. 

•^—  TVover  —  When  may  be  maintained  for  conversion  —  Grain  mingled  m 
mass  with  other  grain —  Warehouse'7*eceipts.  —  Trover  may  be  maintained 
for  the  conversion  of  property,  though  it  may  not  be  identified  or  distin- 
guished from  other  property  of  like  character.  Thus,  the  holder  of  receipts 
for  grain  in  an  elevator  may  maintain  trover  against  the  warehouseman,  on 
refusal  to  deliver  the  same,  whether  it  be  in  separate  bins  or  mingled  in  a 
common  mass  with  other  grain.  The  person  to  whom  an  elevator  having 
wheat  stored  therein  is  transferred  is  subject  to  the  same  liabilities  and  rem- 
edies, as  to  the  receipt-holders  therefor,  as  the  former  proprietor  who 
received  the  grain  and  issued  the  receipts.  So  held,  where  the  warehouaemaa 
transferred  the  same  in  trust  for  a  creditor;  and  where  such  warehouse  was 
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transferred  to  a  national  bank,  held,  that  it  could  not  protect  itself  from  lia- 
bility for  the  refusal  to  deliver  the  gmin  to  receipt-holders,  upon  the  ground 
that' the  conducting  of  warehouse  business  was  beyond  its  powers.  —  Ger- 
man National  Bank  v.  Meadowcroft,  Sup.  Ot.  111.,  N.  W.  Bep.,  June  6,  p. 
769. 

See  Contract  ;  Appeal  ;  Damages  ;  Criminal  Law,  Indictment. 

PROHiBmoN.  —  Writ  of. — It  is  not  the  province  of  a  writ  of  prohibition  to 
annul  orders  or  judgments  of  courts. — Clark  v.  Judge,  Sup.  Ct.  Cal.,  Pac. 
Coast  L.  J.,  June  12,  p.  447. 

Public  Records.  —  Might  to  copy.  —  A  person  has  no  right,  at  common  law, 
to  a  copy  or  abstract  of  the  entire  records  of  a  public  office,  in  which  he  has 
no  special  interest,  but  which  he  desires  to  obtam  for  speculative  purposes.  — 
Webber  p.  Townley,  Sup.  Ct  Mich.,  Cent.  L.  J.,  July  2,  p.  6. 

Railroads.  — Railroad  companies,  as  common  carriers,  are  not  authorized  to 
carry  on  an  express  business.  —  Southern  Express  Co.  v.  Nashville,  Chat- 
tanooea,  and  St  Louis  R.  Co.,  U.  S.  Cir.  Ct  Mid.  Dist  Tenn.,  Fed.  Rep., 
June  0,  p.  465 ;  Dinsmore,  President  etc.  v.  Louisville,  Cincinnati,  and  Lex- 
ington K.  Co.,  same  reference. 

Real  Estate.  —  Action  to  recover  purchase-price  while  property  is  in  poseession 
of  vendee,  for  failure  to  convey  perfect  title,  —  See  Contract. 

Adverse  possession,  —  To  constitute  adverse  possession,  the  occupation 

must  be  open,  visible,  notorious,  and  exclusive,  and  must  be  retained  under 
a  claim  of  right  to  hold  the  land  against  him  who  was  seized ;  and  the  per- 
son against  whom  it  is  held  must  nave  knowledge,  or  the  means  of  knowl- 
edge, of  such  occupation  and  claim  of  right  —  Thompson  v.  Felton,  Sup. 
Ct  Cal.,  Pac.  Coast  L.  J.,  May  29,  p.  376. 

Alluvial  formation  —  Riparian  rights.  —  To  entitle  a  party  to  claim  the 

right  to  an  alluvial  formation,  or  land  gained  from  a  lake  by  alluvium,  the 
\Ae  must  form  a  boundary  of  his  lano.  If  any  land  lies  between  his  boun- 
dary-line and  the  lake,  he  cannot  claim  such  formation.  When  the  fee  in  a 
watercourse  does  not  belong  to  the  grantor,  no  words  of  description  in  his 
grant  will  convey  to  the  centre  of  it  and  when  the  United  States  has  passed 
with  it  title  to  land  bordering  on  and  covered  by  a  lake,  a  subsequent  grant 
of  adjoining  land,  purporting  to  boun«l  it  on  the  lake,  will  not  invest  the 
grantee  of  the  second  grant  with  the  right  to  take  to  the  centre  of  the  lake, 
and  such  grantee  will  have  no  right  to  alluvial  formations  therein.  —  Bristol 
V.  County,  Sup.  Ct  III.,  N.  W.  Rep.,  June  6,  p.  718. 

Public  surveys  —  Presumptions  —  Judicial  notice.  —  The  court  will  take 
judicial  notice  of  the  public  surveys  of  land,  and  where  a  judgment  of  fore- 
closure in  a  certain  county  correctly  described  by  section,  town,  and  range, 
land  lying  therein,  but  did  not  name  the  county,  and  it  was  the  only  land  with 
that  description  in  the  State,  held,  that  it  would  be  presumed  to  be  the  same 
land  lying  in  the  county  where  the  judgment  was  rendered.  The  entire 
record 'in  a  foreclosureproceeding  may  bo  referred  to  to  show  that  the  land 
described  in  the  sberiflrs  deed  was  in  the  county  named  therein.  —  Burton  v, 
Ferguson,  Sup.  Ct  Ind.,  N.  W.  Rep.,  May  29,  p.  1. 

Testimony  concerning  original  monument  —  Question  for  jury.  —  Where 

there  is  testimony  which  tends  to  show  that  a  stake  at  the  corner  of  a  lot 
could  be  found,  or  the  place  where  it  stood  could  be  identified,  this  stake,  as 
it  would  be  an  ori^nal  monument,  would  control  distances  on  a  surveyed 
line,  and  the  question  whether  such  stake  could  be  found  would  be  one  for 
the  jury.  —  Lampe  v.  Kennedy,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  July  8,  p.  829. 

See  Parol  Trust. 

Remotal  of  Causes.  —  Under  the  act  of  March  8,  1875,  it  is  not  necessary 
that  the  cause  should  be  removed  from  the  State  court  at  the  first  term  at 
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which  it  could  be  put  at  issue,  but  it  may  be  removed  at  any  time  before 
the  pleadings  are  completed,  or  at  the  first  term  following  their  completion. 
The  provisions  of  the  act  of  1867  (Rev.  Stats.,  sect  639)  for  the  removal  of 
causes  from  the  8tate  courts  on  the  ground  of  local  influence  or  prejudice 
are  not  repealed  bv  the  act  of  1875.  —  Whitehouse,  Assignee,  v.  Continental 
Fire  Ins.  Co.,  U.  S.  Cir.  Ct.  East  Dist  Pa.,  Fed.  Rep.,  June  8,  p.  498;  Fed. 
Rep.,  June  29,  p.  810. 

A  suit  brought  in  a  court  of  the  State  of  Nevada,  by  a  citizen  of  Cali- 
fornia against  a  citizen  of  England,  may  be  removed  into  the  Circuit  Court, 
under  act  of  March  8, 1875.  — Eureka,  etc.  Mining  Co.  v.  Richmond,  etc.  Co., 
U.  S.  Cir.  Ct  Dist  Nev.,  Fed.  Rep.,  July  13,  p.  829. 

Delay  in  filing  record  —  Remanding,  —  The  only  necessary  consequence  of 

failure  to  file  the  record  of  a  case  removed  from  a  State  court,  under  the  act 
of  March  3,  1875,  by  the  first  day  of  the  next  term  after  the  application  for 
removal,  or  within  twenty  days  after  such  application,  is  to  create  a  liabilitv 
on  the  bond.  Unnecessary  delay,  amounting  to  laches,  in  filing  such  record, 
prejudicing  the  other  party,  may  be  ground  for  remanding  the  case ;  but  the 

Etirty  is  not  entitled  for  such  cause,  as  matter  of  right  to  have  it  remanded. 
>elay  in  filing  record  in  this  cause  held  not  sufficient  ground  for  remandine 
cause  to  State  court  —  Kidder  v.  Featean,  U.  S.  Cir.  Ct  Dist  Neb.,  Fed 
Rep.,  June  22,  p.  616. 

Seduction.  —  Action  for —  Impeachment  of  witness,  —  A  complaint  in  an  ac- 
tion for  seduction  that  plaintifi"  is  unmarried,  and  that  on  or  about  a  date 
named  defendant  be^an  paying  his  attentions  to  her,  and  that  afterwards,  by 
his  visits  and  attentions  and  expressions  of  love,  he  gained  the  confidence 
and  affection  of  plaintifi",  who,  through  her  confidence  and  t{fi*ection.  yielded 
to  his  solicitations,  and  had  illicit  intercourse  with  him,  bv  reason  of  which 
she  became  pregnant  etc.,  is  sufficient,  certainly  after  judgment.  In  a  case 
for  seduction  it  is  not  competent,  for  the  purposes  of  impeachment,  to  inquire 
of  plaintifi*,  on  cross-examination,  as  to  her  having  intercourse  with  others 
about  that  date ;  but  where  a  child  has  been  born,  which,  it  is  claimed,  was 
the  result  of  such  seduction,  such  questions  may  then  be  proper  as  bearing 
on  the  question  of  damages.  —  Smith  v.  Yaryan,  Sup.  Ct  Ina.,  N.  W.  Rep., 
May  29,  p.  11. 

Statute  of  Frauds.  —  Parol  title.  —  In  the  absence  of  such  part-perform- 
ance as  takes  the  case  out  of  the  operation  of  the  Statute  of  Frauds,  and  of 
such  valuable  improvements  as  cannot  be  easily  compensated,  seduction  and 
subsequent  cohabitation  will  not  support  aoarol  title  to  land.  —  Dankel  r. 
Balliet  Sup.  Ct  Pa.,  W.  N.  C,  June  3,  p.  887. 

Price  to  be  paid  subject  to  future  arbitration.  —  The  Statute  of  Frauds  will 

be  satisfied  by  such  a  statement  in  a  written  contract  as  ascertains  the  price 
to  be  paid,  although  it  mentions  no  specific  sum :  as,  for  instance,  if  to  pay 
a  price  to  be  settled  by  arbitration,  or  upon  the  valuation  of  appraisers  to  be 
selected  by  the  parties.  Where  a  lease  of  lots,  executed  by  ooth  parties, 
fixed  the  annual  rent  for  the  first  five  years,  and  then  provided  that  the  amount 
of  rent  to  be  paid  annually  for  the  next  five  years  should  be  six  per  cent 
on  the  appraised  value  of  the  premises,  to  be  ascertained  by  appraisers,  one 
to  be  selected  by  each  party,  and  they  to  select  another  in  case  they  could  not 
agree,  it  was  held  that  the  contract  was  not  within  the  Statute  of' Frauds  as 
to  the  rents  to  be  paid  for  the  second  five  years.     Where  the  parties  to  a  lease 

Srovide  for  rent  to  be  paid  yeariy  at  six  per  cent  on  the  appraised  value  of  the 
emised  premises,  to  be  ascertained  by  the  selection  of  property-holders,  this 
is  not  a  submission  to  arbitration,  and  no  notice  to  the  parties  is  necessary 
before  making  the  appraisement  unless  the  lease  so  requires,  and  the  finding 
of  the  appraisers,  when  selected,  will  be  conclusive  upon  the  parties  except 
for  fraud.  —  Norton  v.  Gale,  Sup.  Ct  III.,  N.  W.  Rep.,  June  19,  p.  1. 

Statutory  Construction. —S/o^«  and  Federal  courts.  —  The  constructioa 
of  a  statute  by  the  State  court  will  be  held  by  the  Federal  courts  to  tak 
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effect  as  part  of  the  statute.  —  Howe  Machine  Co.  v.  Gage,  U.  S.  Sup.  Ct., 
Rep.,  June  16,  p.  769. 

Stockholders.  —  Liability  limited  by  statute.  — The  liability  of  stockholders 
for  the  debts  of  their  corporation  is  created  alone  by  statute,  and  it  cannot 
be  increased  or  diminished  beyond  this  express  term  of  the  statute.  The 
liability  of  a  stockholder  in  the  Marine  Company  of  Chicago  does  not  em- 
brace any  and  every  deposit  of  money  that  may  be  made  in  the  bank,  but 
only  deposits  as  savings,  and  interest  —  Bromley  v.  Goodwin,  Sup.  Ct.  111., 
N.  W.  Rep.,  June  5,  p.  714. 

Liability  to  creditors  for  unpaid  stock — Creditor's  bill.  —  The  liability 

of  a  subscriber  for  the  capital  stock  of  a  corporation  is  several,  and  not  joint, 
and  he  becomes  a  several  debtor  to  the  company  as  much  so  as  if  he  had 
given  his  promissory'  note  for  the  amount  of  nis  subscription,  and  a  judg- 
ment-creditor of  an  msolvent  corporation  is  at  libert}'  to  proceed  against  one 
or  more  of  delinquent  subscribers  to  recover  the  amount  of  his  debt,  without 
an  account  being  taken  of  other  indebtedness  and  without  bringing  in  all  the 
stockholders  for  contribution.  And  a  previous  call  need  not  be  made,  though 
the  subscription,  bv  its  terms,  is  to  be  paid  "  as  called  for  by  said  company." — 
Hatch  r.  Dana.  U.*S.  Sup.  Ct,  Alb.  L.  J.,  June  12,  p.  470. 

Surety.  —  Insurance  agent  —  Application  of  moneys  remitted — Restraining 
enforcement  of  judgment,  —  An  insurance  agent  by  requirement  of  the 
company  for  which  he  was  acting,  gave  a  bond  for  the  faithful  performance 
of  his  duties  and  an  accounting  of  money's  received.  At  the  time  of  giving 
such  bond  he  was  delinquent  to  said  company  on  account  of  past  transac- 
tions. Such  agent  afterwards  made  remittances  to  the  company,  directing 
that  they  be  applied  upon  past  transactions.  A  judgment  at  law  having 
been  recovered  against  the  sureties  on  the  bond,  a  bill  was  tiled  by  them  to 
restrain  its  enforcement,  claiming  that  the  remittances  made  were  from  cur- 
rent business,  after  the  bond  was  given,  and  should  be  applied  upon  such 
account  Heldy  that  to  entitle  complainants  to  the  relief  prayed,  it  must 
appear  that  the  moneys  remitted  were  in  fact  from  current  business,  and 
that  the  company  had  knowledge  of  that  fact  when  it  received  and  applied 
the  money  on  account  of  former  transactions,  »i8  directed,  and  proot  not 
sufficiently  showing  this,  the  bill  should  be  dismissed.  —  Hecox  v.  Citizens' 
Ins.  Co.,  tJ.  S.  Cir.  Ct  North.  Dist  III..  Fed.  Rep.,  June  8,  p.  636. 

Taxation.  —  Capital  stock  of  amalgamated  corporations.  —  Where  a  corpo- 
ration is  formed  under  the  laws  of  this  State  by  a  consolidation  of  other 
corporations,  one  of  them  a  foreign  one,  the  capital  stock  of  such  new  com- 
pany is  liable  to  taxation  as  a  corporation  "incorporated  under  the  laws  of 
this  State."  Action  of  the  State  board  of  equalization  in  fixing  the  value 
for  taxation  of  certain  capital  stock  and  rolling-stock  of  a  railroad  company 
operating  in  this  and  other  States,  held,  fair  and  reasonable,  and  not  an 
a.sse3sment  of  its  property  in  another  State.  ''Capital  stock,"  "railroad 
track,"  "rolling-stock,"  "personal  property  other  tnan  roUiiig-stock,"  and 
"local  property,"  as  applicable  to  the  taxation  of  railroads,  defined.  Rule 
of  the  State  board  of  equalization,  for  ascertaining  the  fair  cash  value  of 
railroad  property  for  taxation,  sustained.  The  fact  that  in  ascertaining  the 
value  for  which  a  railroad  company  is  to  be  assessed  for  its  property  within 
this  State,  the  value  of  property  wit^iout  the  State  is  taken  into  consideration, 
will  not  render  the  assessment  or  tax  invalid.  —  Ohio  and  Mississippi  K.  Co. 
c.  Weber,  Sup.  Ct  Wis.,  N.  W.  Rep.,  June  12,  p.  795. 

• Collection — Injunction  —  Jurisdiction  —  A  court  of  equity  will  not  re- 
strain the  collection  of  a  tax,  upon  a  purely  legal  objection,  where  the  land 
has  been  duly  assessed.  A  court  of  equity  will  not  restrain  the  collection  of 
a  tax  upon  the  ground  of  excessive  valuation.  The  criterion  of  jurisdiction 
is  the  amount  ot  the  tax  in  dispute.  —  Woodman  v.  Elv,  U.  S.  Cir.  Ct  West 
Dist  Mich.,  Fed.  Rep.,  July  13,  p.  839. 

- — Legislative   power  to  classify  corporations,  —  Gas  companies  were. not 
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intended  to  be  included  in  the  class  of  corporations  "  organized  for  purely 
manufacturing  purposes,"  mentioned  in  the  revenue  law  of  Illinois,  whose 
capital-stock  snoula  be  exempt  from  assessment  for  purposes  of  tazatioo. 
The  power  of  the  Legislature  is  not  only  plenary  as  to  the  manner  in  which 
.  the  property  and  franchises  of  corporations  created  by  the  State  shall  be 
taxed,  but  ii  may  also  classify  such  corporationii  for  the  purposes  of  taxa- 
tion. —  Williams  0.  Rees  and  Gas  Co.,  tX.  S.  Gir.  Ct  North.  Dist.  Jll,  Ch. 
Leg.  N.,  June  12,  p.  329. 

See  Constitutional  Law. 

Tax-Collector.  —  Liability  for  false  return.  —  R.  held  a  mortg^age  on  lands 
on  which  a  tax  was  assessed  for  the  year  1874.  P.,  the  tax-collector,  falsely 
made  return  that  there  was  no  personal  property  upon  the  land,  and  the  tax 
becoming  therebv  a  lien  thereon,  K.  was  forced  to  redeem.  Held,  that  P. 
was  liable  to  R.  for  the  money  paid  by  him.  —  Baynsford  o.  Phelps,  Sup.  Ct 
Mich.,  Cent  L.  J.,  June  11,  p.  464. 

Tbade-Mark.  —  Sale  of  faetory  conveys  exclusive  use  of  all  brands. — The 

Eurchaser  of  a  factory  wnich  made  a  certain  defined  article,  which  was  known 
y  a  particular  brand,  the  sale  conveyingthe  use  of  all  the  brands,  takes  the 
exclusive  use  of  all  such  trade-marks.  Trade-marks  affixed  to  certain  ar- 
ticles manufactured  at  a  particular  factor^  will  pass  with  the  factory  when  it 
is  transferred  by  contract,  or  by  operation  of  law.  —  Kidd  o.  Johnson,  U. 
S.  Sup.  Ct.»  Bep.,  June  9,  p.  729. 

Trustxss.  —  Resvonsibility  of,  limited  to  the  purposes  of  the  creation  of  the 
trust.  —  A  legal  estate  sufficient  for  the  purpose  of  the  trust  shall,  if  possible, 
be  implied  in  the  trustees,  whatever  may  be  the  limitations  in  the  instru- 
ment, whether  to  him  and  his  heirs  or  not  Although  a  legal  estate  may  be 
limited  to  a  trustee  to  the  fullest  extent,  as  to  him  and  his  heirs,  yet  it  shall 
not  be  carried  further  than  the  complete  execution  of  the  trust  necessarily 
requires.  When  no  intention  to  the  contrary  appears,  the  language  creatine 
the  estate  will  be  limited  and  restricted  to  the  purposes  of  its  creation;  and 
the  extent  and  duration  of  the  estate  are  measured  by  the  object  of  its 
creation.  —  Young  v.  Bradley,  U.  S.  Sup.  Ct,  Week.  Jur.,  June  10,  p.  116. 

VxNDOB  AND  VsNDEX.  — Latter' s  riaht  to  possession  of  land,  and  liability  Jor 
taxes  paid  by  trustee.  —  Where  land  is  vacant,  and  a  contract  for  iti 
transfer  is  silent  as  to  possession,  and  the  vendee  has  fUUy  performed  on  his 

Eart,  and  it  only  remams  for  the  vendor  to  make  the  necessary  conveyance, 
is  rights  are  fixed,  and  there  is  an  implied  agreement  or  license  that  the 
vendee  may  at  once  take  possession  and  nave  the  use  of  the  land.  A  vendee 
in  such  case  should  pay  his  proportion  of  taxes  thereafter  assessed  upon  such 
land,  and  it  is  no  defence  against  such  obligation  that  the  vendor  refused  to 
convey  to  him,  but  conveyed  to  another,  against  whom  a  decree  for  specific 
performance  has  since  been  entered.  Where  lands  which  a  vendee  was  en- 
titled to  have  conveyed  to  him  were  transferred  by  the  vendor  to  another, 
who  was  subseauently  held  to  be  trustee  for  such  vendee,  and  decreed  to 
convey  to  him,  held,  that  taxes  paid  by  such  trustee  to  protect  the  title  sub- 
sequently conveyed  to  vendee  was  not  a  voluntary  payment,  and  he  wis 
entitled  to  reimbursement  therefor,  although  the  decree  of  the  State  court 
under  which  such  conveyance  was  made  ordered  a  conveyance  "  free  from 
encumbrances  executed  or  suffered."  —  Sherman  v.  Savery,  CJ.  S.  Dist  Ct 
Iowa,  Fed.  Rep.,  June  8,  p.  505. 

Retention  of  possession  of  personal  property.  — In  the  case  of  a  sale  of 

personal  property  where  the  surrounding  circumstances  are  such  as  will  not 
admit  of^an  absolute  visible  change  of  possession,  a  constructive  change  is 
sufficient,  and  passes  a  valid  title  as  against  the  creditors  of  the  vendor.— 
Pearson  v.  Carter,  Sup.  Ct.  Pa..  W.  N.  C,  June  10,  p.  40L  See  also 
Parks  p.  Smith.  W.  N.  C,  June  17,  p.  414. 

Sale  procured  by  fraud  —  Subsequent  innocent  purchaser,  —  Where  the 

owner  or  personal  property  makes  an  unconditional  delivery  thereof  to  his 
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▼endee,  with  intention  to  transfer  the  title,  a  subsequent  bona  fide  purchaser 
from  such  vendee  acquires  a  valid  title,  though  the  owner  was  induced  to 
sell  by  fraud.  —  Singer  Man.  Co.  v,  Sammons,  Sup.  Ct  Wis.,  Ch.  Leg.  N., 
June  12,  p.  880. 

Yikdor's  Lien.  —  Not  aangnabU  —  Encumhraneea  for  pari  of  pttrchase- 
money  not  subrogated  to  righU  of  vendor.  —  A  person  who  furnishes  money 
to  pay  the  balance  of  purchase-money  due  upon  a  piece  of  land,  taking  a 
trust-^eed  therefor  from  the  vendee,  does  not,  in  the  absence  of  any  special 
arrangement  to  that  effect,  become  subrogated  to  the  rights  of  the  vendor  as 
against  one  in  possession  of  a  portion  thereof  under  a  contract  of  purchase 
from  such  vendee.  A  vendor's  lien  is  not  assignable.  Possession  of  realty 
is  notice  of  the  rights  of  the  occupant.  —  Small  et  al.  v.  Stags,  Sup.  Ct. 
HI.,  N.  W.  Rep.,  June  6,  p.  773. 

Warkhousx^Receipt.  —  Agreement  between  bank  and  depoeitor — Collateral 
aeeuriiy — Bankruvtey.  —  It  was  agreed  between  a  bank  and  its  customer — 
mercantile  firm,  wno  had  applied  for  a  loan  —  that  the  firm  should  convert 
their  storehouse  into  a  warehouse,  under  the  State  law,  and  issue  receipts 
upon  property  stored  therein  to  a  third  party,  the  third  party  to  indorse  such 
receipts  to  the  bank  as  collateral  security  for  said  loan.  Held^  that  such  re- 
ceipts were  not  warehouse-receipts  within  the  meaning  of  the  warehouse 
system  of  the  State,  and  such  receipts  deposited  as  collateral  will  not  give 
the  bank,  in  bankruptcy  proceedings  against  the  firm  issuing  them,  a  prioriW 
lien  as  to  general  creditors.  —  Adams  v.  National  Bank  Indianapolis,  U.  £ 
Cir.  Ct  Dist  Ind.,  Fed.  Rep.,  June  29,  p.  804. 

Wharvaoe  Privtleqes.  —  The  owners  of  squares  and  lots  fronting  upon  a 
street,  and  separated  by  it  from  navigable  waters,  are  not  entitled,  by  virtue 
of  such  ownership,  to  construct  wharves  alone  the  shore  parallel  with  the 
street  and  opposite  said  property.  The  United  States,  as  the  owner  of  the 
fee-simple  of  the  streets,  has  the  exclusive  ri^^ht  to  construct  or  license 
the  construction  and  use  of  wharves  at  the  termini  of  streets  running  to  the 
river,  and  along  the  street  which  borders  on  the  river.  — Potomac  Steamboat 
Co.  V.  Upper  Steamboat  Co.  et  seq..  Sup.  Ct  Dist  CoL,  Wash.  L.  Rep., 
July6,  p.  419. 

Wills.  —  Construction  of.  — In  the  construction  of  wills,  the  intention  of  the 
testator  is  always  the  important  question  to  be  determined,  and  that  is 
usually  ascertained  from  tne  language  used  by  him,  and  when  that  intention 
is  ascertained,  it  is  the  duty  of  courts  to  see  that  it  is  carried  out  and  enforced. 
It  is  alwavs  proper,  in  determining  this  intention,  to  examine  each  provision 
of  the  will  that  nas  any  bearing  on  the  point  in  dispute,  and  construe  them 
together.  —  Caruthers  v.  McNeil  et  al..  Sup.  Ct  III.,  N.  W.  Rep.,  May  29,  p. 

Devise  subject  to  condition  precedent —  When  estate  wiU  vest.  —  Where  a 

devise  is  to  take  effect  onlv  upon  the  performance  by  the  devisee  of  a  prece- 
dent condition,  the  condition  must  be  strictly  performed ;  and  where  there  is 
a  substantial  deviation  from  the  intent  of  the  testator,  as  expressed  in  the  will, 
the  tiUe  will  not  vest  A  court  of  chancery  will  never  vest  an  estate  when, 
by  reason  of  a  condition  precedent,  it  will  not  vest  in  law.  And  if  the  pre- 
cedent act  to  be  performed  consists  of  several  particulars,  every  particular 
must  be  performed  before  the  estate  can  vest  or  take  efiTect  —  Nevins  v. 
Gourley,  Sup.  Ct  HI.,  N.  W.  Rep.,  June  6,  p.  696. 

Proof  of  sianature  —  Costs  of  contest.  —  An  issue  devisavit  vel  non  will 

not  be  grantea  where  the  evidence  against  the  alleged  will  would  be  insuffi- 
cient to  sustain  a  verdict  To  grant  one  in  such  a  case  would  be  merely  to 
waste  the  public  time,  and  subject  the  parties  to  unnecessary  costs.  If, 
when  a  will,  attested  by  subscribing  witnesses,  is  presented  for  probate,  the 
subscribing  witnesses  fail  to  prove  its  execution,  it  is  perfectly  competent  to 
call  other  witnesses  to  prove  the  signature.  Where  an  issue  divisavtt  vel  non 
was  aaked  for  and  refused,  the  costs  were  properlyput  upon  the  unsuccessful 
applicant — Winpenny's  Appeal,  Sup.  Ct  Pa.,  W.  N.  C,  June  17,  p.  418. 
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BI-MONTHLY  LIST  OF   VALUABLE  ARTICLES  IN 
THE  LA  W  PERIODICALS. 

Address  of  Hon.  Gboroe  W.  AIcCrary  to  Iowa  Bar  Assoctatiok.— 
West  Jur.,  May,  p.  193. 

A  Man  and  his  Name.  —  Cent.  L.  J.,  July  2,  p.  8 ;  July  9,  p.  25. 

Assessment  of  Lands  by  Railroad  Companies.  —  Va.  L.  J.,  July,  p.  394. 

Bank  Taxation.  —  Alb.  L.  J.,  May  29,  p.  427. 

Contracts  to  "Satisfaction." — Alb.  L.  J.,  June  12,  p.  466. 

Declarations  as  Res  Gestje. — Alb.  L.  J.,  June  19,  p.  484;  June  26,  p. 
504;  July3,  p.  4.    • 

Effect  of  a  Subsequent  M  arriage  contracted  in  a  Foreign  State  by 
THE  Guilty  Party  to  a  Divorce  decreed  in  New  York.  —  Alb.  L.  J, 
June  19,  p.  486. 

Execution  Sales  of  Chattels.  —  Alb.  L.  J.,  May  15,  p.  386. 

Impeachment  of  Witnesses.  —  Va.  L.  J.,  July,  p.  889. 

Injuries  to  Railway  Passengers  on  Lines  used  by  Different  Com- 
panies.—Irish  L.  T.,  May  29,  p.  270. 

Interposing  the  Statute  of  Limitations  by  Demurrer.  —  Cr.  Law  Mag., 
July,  p.  461. 

Law  of  Slander  and  Libel.  — Wash.  L.  Rep.,  June  7,  p.  853. 

Measure  of  Damages  —  Coal  Worked  beyond  Boundary  through  Com- 
mon Error.  — Ch.  Leg.  N.,  June  19,  p.  847. 

Methods  of  Review.  —  N.  J.  L.  J.,  June,  p.  166. 

Personal  Identity.  —  South.  L.  J.  &  Rep.,  May,  p.  39. 

Proceedings  against  Absent  Defendants. — West.  Jur.,  June  10,  p.  109. 

Right  to  Assign  Contract  Involving  Performance  of  Services,  but  not 
Personal  Services. — London  L.  T.,  June  5;  Ch.  Leg.  N.,  June  26,  p.  354. 

Sabbath-Breaking.  —  Alb.  L.  J.,  May  29,  p.  424. 

Sale  of  Real  Estate  of  Infant  for  its  Support  and  Maintenance.— 
Wash.  L.  Rep.,  June  14,  p.  871. 

SuBP(ENA  Duces  Tecum  and  Privilege  of  the  Attorney.  —  Alb.  L.  J., 
June  26,  p.  507. 

The  Heathen  Chinee  —  Tiburcio  Parrott's  Case  Discussed. — Scot.  Law 
Mag.,  June,  p.  281. 

The  Judgment  Non  Obstante  Veredicto.  —  Am.  L.  Rev.,  July,  p.  4^. 

The  Jury.  —  Alb.  L.  J.,  June  12,  p.  467. 

The  Law  of  Collateral  Securities.  —  Am.  L.  Rev.,  July,  p.  466. 

The  Plea  of  Insanity  as  an  Answer  to  an  Indictment.  —  Cr.  Law  Mag., 
July,  p.  431. 

Treaties  and  the  Federal  Convention.  —  Alb.  L.  J.,  July  10,  p.  26. 

Treatment  of  Insane  Criminals.  —  Alb.  L.  J.,  July  3,  p.  6. 

Unanimity  of  Juries.  —  Cent  L.  J.,  June  18,  p.  488. 

Warehouse  Receipts.  —  Cent  L.  J.,  May  28,  p.  421. 
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PURCHASES  BY  INSOLVENTS. 

Fraud  consists  in  some  act,  omission,  or  concealment 
which  involves  a  breach  of  legal  or  equitable  duty,  trust,  or 
confidence  justly  reposed  by  one  person  in  another,  whereby 
an  undue  and  unconscientious  advantage  is  taken  of  him. 
An  agent  holds  a  confidential  relation  with  his  principal. 
If  he  secretly  becomes  the  purchaser  of  goods  which  he  is 
intrusted  to  sell,  and  then  sells  them  to  another  at  a  profit, 
such  conduct  is  said  to  be  fraudulent,  for  it  is  a  violation  of  the 
confidence  which  the  principal  reposed  in  him.  If  a  person 
becomes  a  surety  for  the  payment  of  part  of  a  debt,  upon 
an  agreement  that  this  is  to  be  in  full  satisfaction  of  the 
whole  debt,  a  secret  stipulation  between  the  debtor  and  the 
creditor  for  the  payment  of  the  balance  is  said  to  be  fraudu- 
lent, for  it  is  a  breach  of  duty  towards  the  surety,  and  vio- 
lates the  confidence  which  he  reposed  in  them.  In  order, 
therefore,  to  determine  whether  an  act  is  fraudulent  or  not, 
it  is  essential  to  ascertain  whether  the  parties  hold  a  relation 
of  confidence  towards  each  other,  and  what  is  the  duty  of 
each  towards  the  other  arising  from  that  relation.  When 
a  sale  is  made  on  credit,  the  vendor  and  vendee  enter  into 
such  a  relation,  for  good  faith  lies  at  the  foundation  of  every 
valid  contract.  E^ch  expects  fair  dealing  from  the  other. 
The  vendee  trusts  the  vendor  as  to  the  goods ;  the  vendor 
trusts  the  vendee  as  to  payment.  The  relation  commences 
as  soon  as  the  negotiation  for  a  purchase  begins.  The 
duties  of  the  parties  towards  each  other  arise  from  that 
VOL.  VI.  NO.  4.  31 
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act,  and  have  their  inception  at  that  moment.  As  we  only 
propose  to  treat  of  fraud  on  the  part  of  the  vendee,  it  is 
only  necessary  to  examine  the  obligs^tion  that  he  owes  in 
law  to  the  vendor. 

If  no  inquiries  are  made,  the  vendee  is  not  in  ordinary 
cases  bound  to  disclose  his  pecuniary  condition  to  the 
vendor,  either  at  or  before  the  sale,  although  he  is  insolvent, 
and  knows  that  he  is  insolvent.'  In  the  battle  of  life  he  has 
a  natural  right  to  struggle  for  existence.  It  is  not  his  duty 
to  fold  his  arms  and  starve.  He  has  the  right  to  make  an 
honest  effort  to  earn  a  livelihood  by  trade  or  business  of  any 
kind.  If  he  intends  to  make  an  honest  effort  to  pay  for 
goods,  he  may  buy  them  on  the  strength  of  his  habits,  his 
character,  his  business  capacity,  his  financial  prospects,  his 
known  or  inferred  disposition  to  pay  his  debts,  or  any  other 
quality  that  is  calculated  to  give  him  credit.  This  general 
principle  is  equally  applicable  although  there  have  been  pre- 
vious dealings  between  the  parties,  in  the  course  of  which 
the  vendee  has  received  credit  and  punctually  performed 
his  engagements.  No  such  relation  of  trust  or  confidence 
is  thereby  created  as  to  entitle  the  vendor  to  expect,  or  to 
make  it  the  duty  of  the  vendee  to  communicate,  information 
concerning  his  financial  condition  while  he  continues  his 
regular  business.'  He  has  the  right  to  make  reasonable 
efforts  to  retrieve  his  fortunes  and  extricate  himself  from  his 
embarrassments.  It  is  not  unnatural  that  he  should  cling  to 
the  hope  that  better  times  will  come,  and  with  that  hope, 
however  delusive  it  may  be,  contract  new  debts,  and  struggle 

'  Redington  v,  Roberts,  25  Vt.686;  Bidault  v.  Wales,  19  Mo.  36;  Rodman 
V,  Talheimer,  75  Pa.  St.  232;  Klopenstein  v,  Mulcahy,  4  Nev.  296;  Morrill 
V.  Blackman,  42  Conn.  324;  Powell  v.  Bradlee,  9  Gill  &  J.  220;  Nichols  v. 
Michael,  23  N.  Y.  264 ;  Nichols,  v,  Pipner,  18  N.  Y.  295 ;  Conyers  v.  Ennis, 
2  Mason,  236;  Mears  v,  Waples,  3  HousL  581 ;  Mitchell  v,  Worden,  20  Barb. 
253 ;  Cross  V,  Peters,  i  Me.  376 ;  Fisher  v.  Conant,  3  E.  D.  Smith,  199  ;  Hall  r. 
Naylor,  18  N.  Y.  588;  s,  c.  6  Duer,  71 ;  Ex  parte  Whitaker,  L.  R.  10  Ch.  App. 
446;  Bell  V.  Ellis,  33  Cal.  620;  Henshaw  v,  Bryant,  5  III.  97;  Garbntt  v. 
Bank,  22  Wis.  384 ;  Mulllken  v.  Millar,  12  R.  I.  296.  Contra,  Seligmaa  v. 
Kalkman,  8  Cal.  207. 

»  Mitchell  V,  Worden,  20  Barb.  53. 
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on  until  he  finds  hioiself  hopelessly  insolvent.'  If  he  merely 
makes  his  usual  purchases,  for  the  purpose  of  continuing  his 
business,  it  is  the  duty  of  the  vendor  to  protect  himself  by 
making  proper  inquiries,  either  of  the  vendee  himself  or 
of  others.' 

There  are,  however,  circumstances  under  which  a  con- 
cealment by  a  vendee  of  a  sudden  change  in  his  pecuniary 
condition  will  amount  to  a  fraud.3  If,  for  instance,  there 
has  been  a  long  course  of  dealing  between  the  vendor  and 
vendee,  it  is  the  duty  of  the  vendee,  if  he  assigns  his  prop- 
erty to  a  trustee  for  the  benefit  of  creditors,  to  disclose  that 
fact  upon  applying  to  the  vendor  to  make  further  purchases/ 
If  he  agrees  to  give  his  draft,  accepted  by  another,  for  the 
goods,  and  he  and  the  acceptor  both  fail  before  the  delivery 
of  the  goods,  a  suppression  of  this  fact  when  the  vendor 
inquires  in  regard  to  the  paper  is  fraudulent,  and  vitiates  the 
delivery.5 

Although  the  concealment  of  insolvency  is  not  in  ordi- 
nary cases  fraudulent,  yet  if  the  vendee  at  the  time  of  the 
purchase  intends  not  to  pay  for  the  goods,  the  concealment 
of  this  intent  will  vitiate  the  sale.*     Payment  is  the  object  of 

'  Nichols  V.  Pinner,  18  N.  Y.  295. 

'  Mitchell  V,  Worden,  20  Barb.  53;  Smith  v.  Smith,  21  Pa.  St.  367  ;  Bell  v, 
Ellis,  33  Cal.  620. 

3  Nichols  V,  Pinner,  18  N.  Y.  295;  Fitzsimmons  v.  Joslin,  21  Vt.  129; 
Mannaduke  v,  Harvey,  2  Cin.  Superior  Ct  291 ;  De  Wolf  v.  Babbett,  4 
Mason,  289.  4  Mitchell  v,  Worden,  20  Barb.  253. 

5  De  Wolf  V,  Babbett,  4  Mason,  289. 

*  Stewart  v.  Emerson,  52  N.  H.  301;  Dow  v.  Sanborn,  85  Mass.  181; 
Bowen  r.  Schuler,  41  111.  192;  Fox  v,  Webster,  46  Mo.  181 ;  Lane  v,  Robin- 
son, 18  B.  Mon.  623;  Kraft  v.  Dulles,  2  Cin.  Superior  Ct.  116;  Shipman  v, 
Seymour,  40  Mich.  274;  Biggs  v.  Barry,  2  Curt  259.  Contra,  Nichols  z/.  Pin- 
ner, 18  N.  Y.  295;  Nichols  v.  Michael,  23  N.  Y.  264;  Smith  v.  Smith,  21  Pa. 
St  367.  In  some  cases  it  is  held  that  a  purchase  on  the  eve  of  insolvency,  with 
the  intent  not  to  pay  for  the  goods,  will  render  the  sale  void,  thus  making  insol- 
vency an  essential  element  in  the  fraud.  Hennequin  v.  Naylor,  24  N.  Y.  139; 
Mears  v.  Waples,  3  Houst  581 ;  Johnson  v,  Monell,  2  Abb.  App.  Dec.  470 ; 
Load  V.  Green,  15  Mee.  &  W.  216;  Hall  v,  Naylor,  18  N.  Y.  695;  Nichols  r. 
Michael,  23  N.  Y.  264;  Francheris  v,  Henriques,  24  How.  Pr.  16;  King  v, 
Phillips,  8  Bosw.  603;  Donaldson  v,  Farwell,  93  U.  S.  631  ;  j.  r.  5  Biss.  451. 
Contra,  Smith  v.  Smith,  21  Pa.  St  367 ;  Backentoss  v,  Speicher,  31  Pa.  St  324. 
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a  sale.  When  the  vendor  merely  desires  to  get  rid  of  his 
goods,  he  throws  them  away  or  gives  them  away;  but 
when  he  sells  them,  he  expects  to  be  paid  for  them.  An 
application  for  credit  at  the  time  of  the  purchase,  implies  the 
existence  of  an  intent  to  pay.  If  .the  vendor  grants  the 
application  and  makes  the  sale,  he  does  so  in  the  confidence 
that  the  vendee  is  acting  fairly  and  honestly.  If  the  vendee 
acts  dishonestly,  and  obtains  the  goods  under  the  color  of  a 
purchase,  with  a  view  to  deprive  the  owner  of  them  without 
consideration,  he  violates  the  confidence  which  the  vendor 
reposes  in  him.  As  far  as  the  vendee  is  concerned,  the  sale 
is  a  mere  fiction,  —  a  delusion  imposed  upon  the  vendor  to 
induce  him  to  part  with  his  goods.  This  imposition,  more- 
over, is  of  such  a  character  that  it  makes  the  contract  of 
sale  a  nullity.  The  substance  of  a  contract  is  a  mutual 
understanding  existing  in  fact  or  in  contemplation  of  law. 
The  understanding  in  case  of  a  sale  is  that  the  vendee  is  to 
acquire  the  ownership  of  the  goods  and  to  pay  for  them. 
Without  a  mutual  understanding  that  the  vendee  is  to  pay 
for  them,  there  is  no  sale.  If  both  parties  understand  that 
there  is  to  be  no  payment,  the  transaction  is  a  gift  and  not 
a  sale.  If  the  vendor  understands  that  there  is  to  be  pay- 
ment, and  the  vendee  understands  that  there  is  to  be  no 
payment,  there  is  neither  a  sale  nor  a  gift.  The  whole  trans- 
action is  fictitious.  There  is  no  mutual  understanding,  no 
meeting  or  agreement  of  minds,  no  harmony  of  intention,  no 
joint  assent  to  the  same  thing.  In  this  analysis,  the  entire 
contract  falls  to  pieces  and  disappears,  and  the  transaction, 
resolved  into  its  original  and  real  elements,  becomes  a  wrong- 
ful and  fraudulent  conversion  of  the  vendor's  goods  by  the 
vendee.  It  may  be  said  that  this  course  of  reasoning  makes 
the  validity  of  the  contract  depend  upon  a  mere  intent, 
and  that  the  law  takes  no  cognizance  of  a  mere  design. 
This  is  generally  true.  But  an  act  which  is  lawful  when 
done  in  good  faith  may  be  unlawful  when  done  in  bad  faith. 
In  many  cases  the  law  does  take  notice  of  the  intent  with 
which  an  act  is  done,  for  the  purpose  of  determining  its 
\  'lidity.     This  is  especially  true  in  cases  of  fraud.     Fraud 
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never  consists  in  intention,  but  in  intention  manifested  by 
some  act.  In  the  case  of  a  fraudulent  purchase,  the  fraud 
does  not  consist  in  the  mere  intent  to  obtain  goods  by  a 
pretended  purchase  without  paying  for  them,  but  in  obtain- 
ing goods  under  the  false  pretence  of  a  purchase  with  intent 
not  to  pay  for  them.  The  concealment  of  the  fact  of  the 
existence  of  such  ah  intent  at  the  time  of  the  purchase,  pos- 
sesses every  moral  and  legal  element  of  fraud.  The  fraud 
has  thus  far  been  treated  as  if  it  consisted  in  concealment, 
but  it  is  manifest  that  it  may  with  equal  truth  be  considered 
as  consisting  in  misrepresentations.  The  vendee,  by  the 
very  act  of  buying  on  credit,  impliedly  represents  the  exist- 
ence of  an  intent  to  pay ;  for  a  purchase  necessarily  implies 
payment,  or  an  intent  to  pay.  Such  a  representation  is  a 
representation  of  a  material  fact ; '  for  the  object  of  a  sale  is 
to  get  payment,  and  the  owner  relies  on  it,  for  he  is  thereby 
induced  to  part  with  his  goods.  It  is  as  effective  for  the 
vendee's  purpose  as  if  it  had  been  previously  and  expressly 
made.  If  it  is  false,  and  is  used  by  the  vendee  as  a  means 
of  getting  the  vendor's  goods  without  compensation,  under 
the  false  pretence  of  a  purchase,  it  is  sufficient  to  vitiate  the 
sale.  It  is  clear,  therefore,  that  it  is  immaterial  whether  the 
deceit  is  called  a  false  and  fraudulent  representation  of  the 
existence  of  an  intent  to  pay,  or  a  fraudulent  concealment  of 
the  existence  of  an  intent  not  to  pay.  In  either  case,  the 
fraud  described  is  one  and  the  same  fraud..^ 

From  this  it  appears  that  the  validity  of  a  sale  depends 
upon  the  good  faith  of  the  vendee.  He  has  the  right  to 
purchase  although  he  is  insolvent,  and  knows  himself  to  be 
insolvent.  It  is  not,  therefore,  essential  to  the  good  faith  of 
the  transaction  that  he  should  have  a  reasonable  expecta- 
tion of  being  able  to  pay  all  his  indebtedness.  It  is  enough 
if  he  intends  to  pay  for  the  goods  he  then  buys.^  The  mere 
absence  of  a  reasonable  expectation  of  being  able  to  pay  for 

*  Van  Neste  v,  Conover,  20  Barb.  547. 

*  Stewart  v.  Emerson,  52  N.  H.  301. 

3  Taicott  V,  Henderson,  31  Ohio  St  162;  Stewart  v.  Emerson,  52  N.  H. 
301 
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them  will  not,  as  a  matter  of  law,  invalidate  the  sale ;  for  the 
question  is  not  one  of  reasonable  expectation,  but  of  fraudu- 
lent purpose.'  The  inquiry  is,  not  whether  he  had  reason- 
able grounds  to  believe  that  he  could  pay  for  the  goods,  but 
whether  he  did  in  point  of  fact  intend  to  pay  for  them. 
The  only  intent  that  will  render  a  sale  fraudulent  is  an  intent 
never  to  pay  for  the  goods.  A  mere  intent  not  to  pay  when 
the  debt  becomes  due  is  not  sufficient.  If  the  vendee,  for 
instance,  buys  goods  upon  a  promise  to  pay  on  a  particular 
day,  his  mere  intention  not  to  meet  his  engagement  is  not 
fraudulent.'  The  distinction  is  between  an  intent  not  to 
pay  according  to  the  terms  of  the  contract,  and  an  intent  to 
obtain  goods  under  the  color  of  a  formal  sale,  upon  a  sham 
promise  to  pay,  but  with  the  design  of  never  paying  for 
them.  The  former  is  a  mere  intent  to  break  a  contract ;  the 
latter  is  an  intent  to  defraud.  If  the  contract  is  void  under 
the  Statute  of  Frauds,  an  intent  not  to  pay  existing  at  the 
time  of  the  delivery  of  the  goods  is  sufficient  to  vitiate  the 
sale,  for  the  acceptance  is  a  part  of  the  contract.^ 

Whether  the  vendee  obtains  possession  of  goods  with  the 
intent  never  to  pay  for  them,  or  not,  is  a  question  of  fact,* 
and  this  fact  must  be  proved  affirmatively.  The  presump- 
tion is  always  in  favor  of  innocence,  and  not  of  guilt. 
Odiosa  et  inhonesta  non  sunt  in  lege  prcestimenda^  It  may, 
however,  be  ascertained  and  determined  from  the  circum- 
stances connected  with  the  transaction  and  the  parties  to  it, 
for  fraud  may  be  inferred  although  it  cannot  be  presumed.^ 
But  the  evidence  must  be  clear  and  direct  to  overcome  the 
presumption  of  innocence  and  authorize  a  repudiation  of  the 
contract.7 

If  the  vendee  does  not  intend  to  pay  for  the  goods,  the 

*  Biggs  «/.  Barry,  2  Curt  259.  Contra^  Powell  v.  Bradlee,  9  Gill  &  J. 
220 ;  Rowley  v.  Bigelow,  29  Mass.  307. 

*  Bidault  V.  Wales,  20  Mo.  546.  Contra,  Powell  v.  Bradlee,  9  Gill  &  J. 
220.  3  Pike  V.  Wieting,  49  Barb.  314. 

4  Bristol  V,  Wilsmore,  i  Barn.  &  Cress.  514. 

5  Nichols  V,  Pinner,  18  N.  Y.  295;  Hennequin  v.  Naylor,  24  N.  Y.  139; 
Conyers  v.  Ennis,  2  Mason,  236. 

^  Morford  v.  Peck,  46  Conn.  380.        7  Nichols  v.  Pinner,  18  N.  Y.  295. 
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purchase  is  fraudulent,  whether  he  is  solvent  or  insolvent* 
His  insolvency,  however,  is  a  circumstance  to  be  considered 
in  determining  whether  the  intent  exists  or  not,  for  every 
reasonable  person  is  presumed  to  intend  the  ordinary  and 
probable  consequences  of  his  acts.  Hence,  if  he  is  insolvent, 
this  fact  may  be  taken  into  consideration,  in  connection  with 
the  disposition  that  he  makes  of  the  goods,  in  deciding 
whether  he  intends  to  pay  for  them  or  not.  The  presump- 
tion is  that  he  knows  the  true  state  of  his  affairs ; '  and  if, 
with  knowledge  of  his  insolvency,  he  buys  goods,  and  then 
so  disposes  of  them  as  to  deprive  himself  of  the  means  of 
paying  for  them,  it  may  be  inferred  that  he  does  not  intend 
to  pay  for  them.^  But  this  inference  is  not  in  all  cases  irre- 
sistible. He  may  show  that  a  change  has  occurred  in  his 
financial  condition,^  or  that  he  was  mistaken  as  to  his  sol- 
vency. If  it  merely  appears  that  both  vendor  and  vendee 
were  mistaken  as  to  the  solvency  of  the  vendee,  this  is  no 
ground  for  rescinding  the  contract* 

The  disposition  that  the  vendee  makes  of  the  goods  is  a 
circumstance  tending  to  prove  whether  he  makes  the  pur- 
chase with  the  intent  to  continue  in  business,  or  with  the 
intent  not  to  pay  for  them.  If  he  is  insolvent,  and  makes 
the  purchase  with  the  intent  to  turn  the  goods  over  to  a 
creditor,*  or  to  a  trustee  ^  for  the  benefit  of  creditors,  the 
sale  is  fraudulent     The  strength  of  the  inference  that  the 

«  Stewart  v.  Emerson,  52  N.  H.  301. 

*  Seligman  v.  Kalkman,  8  Cal.  207 ;  Johnson  v,  Monell,  2  Abb.  App.  Dec 

470. 

3  Biggs  V.  Barry,  2  Cart  259;  Talcott  v.  Henderson,  31  Ohio  St.  162; 
Kraft  V.  Dulles,  2  On.  Superior  Ct.  116;  Wright  v.  Brown,  67  N.  Y.  i ;  Byrd 
V.  Hall,  I  Abb.  App.  Dec.  285. 

4  Johnson  v,  Monell,  2  Abb.  App.  Dec.  470. 

s  L.apin  v.  Marie,  6  Wend.  77 ;  s,  c,  2  Paige,  169. 

*  Wright  V.  Brown,  67  N.  Y.  i ;  Cross  v.  Peters,  i  Me.  376;  Durell  v. 
Haley,  I  Paige,  492;  Buckley  v.  Artcher,  21  Barb.  585;  Pottinger  v.  Heck- 
sher»  2  Grant,  309;  Devoe  v.  Brandt,  53  N.  Y.  462;  Irving  v.  Motley,  7  Bing. 
543 ;  X.  c.  5  Moo.  &  P.  380. 

7  Byrd  v.  Hall,  i  Abb.  App.  Dec.  285 ;  Lupin  v.  Marie,  2  Paige,  169 ;  j.  r. 
6  Wend.  77;  Mulliken  v,  Millar,  12  R.  I.  296.  Vide  Artman  v.  Bell,  9  Phila. 
237. 
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purchase  was  made  with  such  an  intent  depends  upon  the 
time  that  elapses  between  the  purchase  and  the  transfer.  If 
the  interval  is  brief,  the  presumption  will  be  strong  that  he 
at  the  time  of  the  purchase  intends  to  make  that  disposition 
of  the  goods  which  he  actually  does.  If,  on  the  other  hand, 
the  interval  is  long,  the  presumption  is  that  the  design  of 
so  disposing  of  the  prpperty  is  formed  at  the  time  when  it 
receives  an  outward  expression  in  an  actual  transfer.  In  the 
latter  case  there  must  be  affirmative  proof,  besides  the  trans- 
fer, of  a  preconceived  design,  to  authorize  the  inference  that 
the  intent  was  formed  so  long  previously.' 

The  fact  that  the  vendee  at  the  time  of  the  purchase  gives 
a  check  on  a  bank  where  he  has  no  funds,'  or  buys  more 
goods  than  the  usual  course  of  his  business  requires,^  or  sells 
them  at  a  sacrifice  out  of  the  general  course  of  trade/  or 
embezzles  5  or  absconds  ^  with  the  money  arising  from  the 
sale,  or  turns  the  goods  over  to  another  upon  a  pretended 
sale,'  is  a  circumstance  tending  to  show  that  the  purchase  is 
fraudulent. 

If  the  vendee  makes  a  false  representation  concerning  his 
financial  condition,  and  obtains  the  goods  by  that  means, 
the  purchase  is  fraudulent.®  But  in  order  that  the  repre- 
sentation shall  have  this  effect,  it  must  be  such  as  is  calcu- 
lated to  deceive  a  person  of  ordinary  prudence,'  and  be 
relied   on  by  the  vendor  as  an   inducement  to  make  the 

«  Nichols  V.  Pinner,  i8  N.  Y.  295. 

'  Hawse  v,  Crowe»  Ryan  &  M.  414 ;  Bristol  v.  Wiismore,  i  Bam.  &  Cress. 
514;  Tamplin  v.  Addy,  8  Cow.  539,  note. 

3  Claflin  V.  Einstein,  6  W.  N.  C.  398. 

4  Bidault  V.  Wales,  19  Mo.  36;  McKinlay  v.  McGregor,  3  Whart  369. 

5  McKinlay  v,  McGregor,  3  Whart  369. 

^  Kilby  V,  Wilson,  Ryan  &  M.  178;  Bristol  v.  Wilsmore,  i  Bam.  &  Cress. 
514;  Bidault  V.  Wales,  19  Mo.  36. 

7  Fox  V.  Webster,  46  Me.  181 ;  Cohen  v.  Myers,  42  Ga.  46. 

*  Kline  v.  Baker,  99  Mass.  253 ;  Claflin  v,  Moore,  42  N.  Y.  262;  Thompson 
V.  Rose,  16  Conn.  71  ;  Bradley  v.  Obear,  lo  N.  H.  477 ;  McKinney  v.  Dingley, 
4  Me.  172;  Hitchcock  v,  Covill,  20  Wend.  167 ;  Ash  v.  Putnam,  i  Hill,  302; 
Francheres  v.  Henriques,  24  How.  Pr.  165;  Ayers  v.  Hewetly  19  Me.  281; 
Bradberry  v,  Keas,  5  J.  J.  Marsh.  446. 

9  Gregory  v.  Schoenell,  55  Ind.  loi. 
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sale.'  If,  for  instance,  the  vendor's  statement  as  to  his  indebt 
edness  is  a  mere  estimate,  and  the  vendor  knows  that  he  is 
dealing  with  probabilities  that  must  be  taken  with  many  con- 
siderations of  allowance  until  they  are  reduced  to  a  certainty 
by  an  exact  calculation,  the  sale  will  not  be  aflfected  thereby.* 
When  the  vendor  is  willing  to  sell  upon  a  certain  time,  a 
mere  statement  by  the  vendee  that  he  can  purchase  from 
another  on  a  longer  time  will  not  make  the  contract  void 
when  its  only  effect  is  to  get  a  longer  credit.^  On  the  other 
hand,  if  the  vendee,  being  a  worthless  fellow,  both  in  point 
of  character  and  estate,  dresses  himself  up  so  as  to  have 
the  appearance  of  a  man  of  property,  a  sale  on  credit  so 
obtained  is  void.^  A  representation  of  an  intention  to  pay 
on  delivery,  when  the  vendee  at  the  time  does  not  intend  to 
pay  at  all,  taints  the  contract.* 

The  false  representation  by  means  of  which  the  vendee 
gains  an  undeserved  credit  must,  from  the  nature  of  the 
case,  precede  the  sale,  for  the  sale  cannot  be  affected  thereby 
unless  it  is  made  in  consequence  thereof.  But  if  it  precedes 
the  sale,  the  time  when  it  was  made  is  not  of  much  impor- 
tance, except  so  far  as  it  affects  the  question  as  to  whether 
or  not  the  vendor  relied  on  it  in  making  the  sale.  If  the 
vendee  obtains  the  goods  by  means  of  the  fraud,  it  is  imma- 
terial whether  he  so  obtains  them  at  the  moment  the  fraud 
is  practised,  or  at  a  subsequent  day,  under  its  continued 
influence.  Therefore,  if  he  makes  a  false  representation 
of  his  affairs,  and  the  vendor,  continuing  to  act  under  the 
influence  of  that  representation,  afterwards  makes  a  sale, 
the  sale  is  void  by  reason  of  the  continued  fraud.^  '   [ 

If  the  purchase  is  made  by  a  firm,  a  false  representation  ^ 

'  Gregory  v,  Schoenell,  55  Ind.  loi ;  Klopenstein  v,  Mulcahy,  4  Nev.  296 ; 

Johnson  v.  Peck,  i  Woodb.  &  M.  334.  i 

»  Anman  v.  Bell,  9  Phila.  237 ;  Dyer  v.  Tilton,  23  Vt  313 ;  Poor  v.  Wood-  ]  «'. 

burn,  25  Vl  234;  Garbutt  v.  Bank,  22  Wis.  384.  ,  .  • 

3  Patton  V.  Campbell,  70  111.  72.               4  Ford  v.  Atwater,  i  Root,  59.  *  u 

5  Van  Ncstc  v.  Conover,  20  Barb.  547.  :  ; 

*  Scaver  v,  Dingley,  4  Me.  306;  King  v.  Fitch,  2  Abb.  App.  Dec.  508;  •   1 
Kline  v.  Baker,  106  Mass.  61  ;  Skinner  v.  Flint,  105  Mass.  528. 
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by  a  partner  will  affect  the  firm.'  If  the  purchase  is  madr 
by  an  agent,  a  false  representation  made  by  him  will  affect 
his  principal,  whether  the  latter  knows  that  it  is  fal^e  or  not* 
An  authority  to  an  agent  to  purchase  is  an  authority  to 
make  necessary  representations  as  to  the  solvency  of  the 
principal,  for  it  is  necessarily  incident  to  a  power  to  pur- 
chase on  credit.  In  such  case  the  purchase  is  fraudulent 
although  the  principal  does  not  know  what  particular  pur- 
chases the  agent  is  going  to  make  or  of  what  particular  per- 
sons he  is  going  to  buy.3  If  the  vendee  obtains  the  goods 
upon  representation  of  a  third  person,  whether  written  or 
verbal,  he  is  responsible  for  that,  the  same  as  if  he  made  it 
himself.5 

If  the  representation  is  made  to  another,  this  will  not 
affect  the  sale,  although  the  vendor  subsequently  makes 
inquiries  of  him  and  is  influenced  by  the  information  thus 
received,  unless  the  representation  is  made  with  the  intent 
that  it  shall  be  communicated  to  the  vendor  and  shall  in- 
fluence his  conduct.^  It  is  of  the  essence  of  a  false  and 
fraudulent  representation  that  it  is  designed  to  influence  the 
conduct  of  the  vendor.  The  fraud  must  be  one  perpetrated 
upon  him.  The  representation  must  be  made  to  him,  or  for 
the  purpose  of  being  communicated  to  him.  He  has  no 
right  to  rely  upon  any  other  representation  as  the  foundation 
of  a  business  transaction.  Although  a  statement  made  to 
another  is  false,  yet  the  legal  responsibility  for  it  must  be 
limited  to  those  who  are  originally  intended  to  be  embraced 
within  its  operation. 

The  vendee  is  bound  by  the  contract  although  it  is  fraud- 
ulent. When  he  by  his  words  or  conduct  causes  the  vendor 
to  believe  in  the  existence  of  a  certain  state  of  facts,  and 
induces  him  to  act  on  that  belief  so  as  to  alter  his  previous 
condition  by  parting  with  his  goods,  he  is  precluded  from 

«  Kilby  V.  Wilson,  Ryan  &  M.  178. 

*  Hunter  v,  Hudson  River  Iron  and  Machine  Co.,  20  Barb.  493 ;  King  v. 
Fitch,  2  Abb.  App.  Dec  508. 

3  Mulliken  v.  Millar,  12  R.  I.  296.        4  Fitzsimmons  v.  JosHn,  21  Vt  129. 
S  Van  Kleek  v.  Leroy,  4  Abb.  App.  Dec  479;  j.  r.  37  Barb.  544. 


Digitized  by 


Google 


PURCHASES   BY   INSOLVENTS.  491 

averring  a  different  state  of  facts,  and  therefore  cannot  treat 
the  contract  as  void.*  The  vendor  may  set  this  estoppel 
up  against  the  vendee.  But  he  is  not  obliged  to  set  it  up ; 
he  may  take  the  ground  that  the  contract  is  void  because 
there  was  no  mutual  understanding  between  them.'  In  this 
respect  it  is  immaterial  whether  the  fraud  is  indictable  or 
not,  for  the  right  to  rescind  the  contract  does  not  depend 
upon  the  provisions  of  law  for  punishing  the  offender  crim- 
inally.5 

Inasmuch  as  the  contract  is  void,  the  vendor  may  follow 
his  goods  and  retake  them  wherever  he  can  do  so  without 
violence  or  a  breach  of  the  peace.^  If  raw  material  has 
been  manufactured  into  other  articles,  he  may  retake  it  in  its 
improved  state.* 

The  vendor  has  an  election  to  treat  the  contract  as  either 
valid  or  void.  But  if,  with  full  knowledge  of  the  fraud,  he 
treats  it  as  valid,  he  cannot  afterwards  proceed  as  if  it  were 
void,  for  no  one  can  predicate  fraud  of  facts  which  have  his 
assent  with  full  knowledge  of  them.  He  cannot  then  say 
that  his  confidence  is  violated.  He  waives  all  right  to  rescind 
if  he  refuses  to  take  back  the  goods  when  they  are  tendered 
to  him,  in  order  to  continue  negotiations  for  the  payment  of 
the  debt,^  or  if  he  accepts  security  for  the  debt.'  If  he  takes 
a  secret  stipulation  for  a  preference  upon  entering  into  a  com- 
position agreement,  this  is  a  ratification  of  the  sale  although 
the  composition  does  not  go  through.®  If  he  brings  an  action 
for  the  price  of  the  goods,  he  cannot  thereafter  set  up  a  title 
to  the  goods  on  account  of  the  fraud,  although  he  does  not 

"I 

'  Stewart  v.  Emerson,  52  N.  H.  301.  ]k 

*  Rowley  v.  Bigelow,  29  Mass.  307. 

3  Nichols  V.  Michael,  23  N.  Y.  264;  Gary  v,  Hotailing,  i  Hill,  311 ;  Inring 
V.  Motley,  7  BiDg.  543 ;  s.  c.  $  Moo.  &  P.  380;  Smith  v.  Smith,  21  Pa.  St  367  ; 

Olmsted  v.  Hotailing,  i  Hill,  317.  .  ' 

«  Hodgen  v.  Hubbard,  18  Vt  504.  \  .| 

*  Joslin  V.  Cowee,  52  N.  Y.  90;  s.  c,  60  Barb.  48.  :  ;  • 

*  In  re  Walrup,  I  Fed.  Rep.  287.  *  J  J 
7  Joslin  V,  Cowee,  52  N.  Y.  90;  j.  r.  60  Barb.  48;  Bulkley  v,  Morgan,  46  \  '. 

Conn.  393. 

Artman  v.  Bell,  9  Phila.  237. 
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obtain  a  judgment ;  for  the  ratification  depends  upon  the 
election  of  the  remedy,  and  acting  upon  that  election,  and 
not  the  extent  to  which  he  pushes  the  election/    But  the  com- 
mencement of  an  attachment  suit  after  the  issuing  of  a  writ 
of  replevin  will  not  prevent  a  recovery  in  the  latter  action.' 
If  he  pursues  his  remedy  to  a  judgment  upon  the  contract 
as  a  valid  contract,  his  right  to  follow  the  goods  is  forever        I 
gone.3     If  a  factor  sells  the  goods,  he  may,  upon  discovering        ! 
the  fraud,  accept  security  for  the  benefit  of  his  principal, 
and  thereby  affirm  the  sale.^     But  if  the  vendee  has  sold  a 
part  of  the  goods,  the  bringing  of  an  action  of  assumpsit  for        | 
that  part  does  not  affirm  the  whole  sale.'  ! 

If  the  vendee  parts  with  the  goods  to  another,  who  takes 
them  in  good  faith  and  for  value,  the  vendor  cannot  after- 
wards reclaim  them ;  ^  for  when  one  of  two  innocent  parties  , 
must  suffer  a  loss  by  reason  of  the  fraud  or  deceit  of  another,  ' 
the  loss  must  fall  upon  him  by  whose  act  or  omission  or 
indiscretion  the  wrong-doer  has  been  enabled  to  commit  the 
fraud.  The  possession  of  personal  property  is  prima  facie 
evidence  of  ownership,  and  when  the  bona  fide  purchaser 
finds  the  vendee  in  the  possession  of  the  goods,  he  is  justi- 
fied in  considering  him  as  the  true  owner.  But  the  vendor, 
by  putting  his  goods  in  the  hands  of  the  vendee,  reposes 
confidence  in  him,  and  thereby  enables  him  to  commit  a 
fraud.  His  equity,  therefore,  is  not  equal  to  that  of  a  person 
who  in  good  faith  gives  value  or  incurs  a  responsibility  on 
the  strength  of  the  vendee's  apparent  ownership.^ 

The  mere  possession,  however,  of  the  party  claiming  to  hold 
the  goods  will  not  sustain  his  claim,  but  the  circumstances 

*  Dibble  v,  Sheldon,  lo  Blatchf.  178;  Berkley  v.  Morgan,  46  Conn.  393. 

*  King  V,  Phillips,  8  Bosw.  603. 

3  Lloyd  V.  Brewster,  4  Paige,  537  ;  Kennedy  v.  Thorp,  51  N.  Y.  174;  J. «. 
2  Daly,  258;  Dyer  v,  Tilton,  23  Vt  313. 

*  Joslin  w.  Cowee,  52  N.  Y.  90 ;  j.  c,  60  Barb.  48. 
5  Morford  v.  Peck,  46  Conn.  380. 

*  Rowley  v,  Bigelow,  29  Mass.  307;  Gibson  v.  Moore,  7   B.  Men.  92; 
Lloyson  v.  Ward,  24  La.  An.  158. 

7  Mowrey  v.  Walsh,  8  Cow.  238;  Hollingsworth  v.  Napier,  3  Caines,  183; 
Mean  r.  Waples,  3  HousL  581. 
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under  and  the  consideration  upon  which  he  acquired  the  pos- 
session are  also  material.  Several  things  must  concur  to  bar 
the  claim  of  the  vendor  :y?ry/,  some  person  must  have  acquired 
title  from  the  vendee,  without  notice  of  the  defects  in  his 
title,  or  knowledge  of  circumstances  to  put  him  to  an  inquiry 
as  to  the  source  of  his  title ;  and  second,  such  third  person 
must  have  parted  with  value  or  incurred  a  responsibility 
upon  the  faith  of  the  vendee's  apparent  title  and  right  to 
dispose  of  the  goods,  so  that  he  will  be  a  loser  if  the 
appearances  to  which  he  trusted  are  not  real.  If  any  of 
these  elements  are  wanting,  the  vendor,  reasonably  pursuing 
his  legal  right,  may  reclaim  his  goods  even  from  such  third 
person.* 

The  superior  equity  of  such  purchaser  is  based  upon  the 
fact  that,  acting  upon  the  evidence  of  title  which  the  vendor 
has  permitted  the  vendee  to  assume  and  possess,  he  has 
been  induced  so  to  act  that  he  will  be  the  loser  on  Account 
of  the  credit  given  to  the  apparent  ownership  if  he  is  com- 
pelled to  surrender  the  goods.  Hence,  no  one  can  hold 
them  against  the  vendor  unless  he  has  paid  value,  or  made 
advances,  or  incurred  a  responsibility  upon  the  credit  thereof. 
The  vendor  may  therefore  reclaim  the  goods  from  a  party 
who  merely  takes  them  in  payment  of  an  antecedent  debt,' 
or  an  attaching  creditor,^  or  an  execution  creditor/  or  an 
execution  creditor  who  buys  at  a  sale  under  his  own  execu- 
tion,5  or  a  trustee  for  the  benefit  of  creditors,^  or  an  assignee 

«  Barnard  v.  CampbeU,  55  N.  Y.  456 :   j.  f,  58  N,  Y.  73. 

*  Root  w.  French,  13  Wend.  570;  Johnscm  v.  Peck,  t  Woodb.  &  M.  5J4J 
Barnard  v,  CampbeU,  55  N.  Y.  456 ;  s.  f.  58  N.  Y.  73. 

3  Schweizer  v.  Tracy,  76  lU.  345 ;  Bussing  v*  Rice,  56  Mass.  4S ;  I^nc  v. 
Robinson,  18  B.  Mon.  623;  Buffington  ^.  Gernsh,  t$  Ma»<f.  156;  Thompson 
V.  Rose,  16  Conn.  71 ;  Bradley  v,  Obear,- 10  N,  H*  477  ;  Hawes  t*.  Dinglry, 
17  Me.  340 ;  Bidault  v.  Wales,  20  Mo,  546 ;  Wiggin  v.  Day,  75  Mass.  97  ; 
Ayers  v.  Hewlett,  19  Me.  281 ;  Landauer  !/.  Cochran,  54  G a.  333 ;  Jordan  v. 
Parker,  56  Me.  557. 

♦  Bristol  V.  Wilsmore,  I  Bam.  &  Cress.  514;  Tamplln  p.  Addy,  8  Cow» 
239,  note ;  Van  Cleef  v.  Fleet,  15  Johns.  147, 

5  Devoe  v.  Brandt,  53  N.  Y.  462. 

^  Nichols  V.  Michael,  23  N.  Y.  264 ;  Bliss  7/,  Cottle,  31  Barb.  322. 
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in  bankruptcy.*  The  mere  fact  that  the  party  who  takes  the 
goods  for  an  antecedent  debt  became  a  creditor  after  the 
sale  will  not  enable  him  to  retain  the  goods,  for  he  cannot 
be  deemed  a  bona  fide  purchaser  for  value  unless  he  became 
a  creditor  upon  the  faith  of  a  transfer  of  the  goods.'  Even 
if  value  is  given,  yet  the  party  cannot  hold  the  goods  unless 
he  is  a  purchaser  without  notice  of  the  fraud.^  If  the  pur- 
chaser's agent  was  also  the  vendee's  agent  to  procure  the 
goods,  he  is  affected  with  notice  of  the  fraud.* 

It  has  been  held  that  a  person  who  advances  money  on 
the  faith  of  a  bill  of  lading,  before  the  purchase  of  the 
goods  and  delivery  on  the  vessel,  is  a  bona  fide  purchaser, 
because  the  bill  of  lading  operates  on  the  goods  by  way  of 
relation  and  estoppel  during  the  time  that  the  vessel  is 
taking  in  her  cargo  for  the  voyage  and  before  she  sails  upon 
it.5        , 

If  the  vendor  elects  to  bring  an  action  of  assumpsit  against 
the  vendee  to  recover  the  value  of  the  goods,  he  cannot  sue 
before  the  time  of  credit  expires,  unless  the  vendee  has  sold 
the  goods ;  for  by  bringing  the  action  he  affirms  the  con- 
tract, and  can  only  sue  on  the  real  contract,  as  the  law  will 
not  imply  a  contract  where  there  is  an  express  one.*  If  the 
vendee  has  sold  the  goods  for  money,  or  that  which  is 
regarded  as  money,  the  vendor  may  bring  an  action  of 
assumpsit  even  before  the  time  of  credit  expires.^  If  the 
vendee  transfers  the  goods  to  a  person  who  is  not  a  bona  fide 
holder  for  value,  the  vendor  may  bring  an  action  of  assump- 

*  Donaldson  v,  Farwell,  93  U.  S.  631  \  s,  e.  $  Biss.  451. 

«  Powell  V.  Bradlee,  9  Gill  &  J.  22a     Vide  Gilbert  v.  Hudson,  4  Me.  345- 

3  Seaver  v,  Dingley,  4  Kle.  306 ;  Luckey  v,  Roberts,  25  Conn.  486 ;  Mar- 
maduke  v.  Harvey,  2  Cin.  Superior  Ct  291 ;  Powell  v,  Bradlee,  9  Gill  &  J.  220. 

4  Irving  V.  Motley,  7  Bing.  543;  s.  c,  5  Moo.  &  P.  380. 

5  Rowley  v,  Bigelow,  29  Mass.  307.  Vide  De  Wolf  v,  Babbett,  4  Mason, 
289. 

^  Ferguson  v,  Carrington,  9  Bam.  &  Cress.  59 ;  Stmtt  v.  Smith,  i  Cromp. 
M.  &  R.  312;  Read  v,  Hutchinson,  3  Camp.  351 ;  Kellogg  v.  Torpie,  loCent 
L.  J.  245.     Vide  De  Symons  v,  Minchaich,  i  Esp.  480. 

7  Barrett  v,  Koeller,  5  Biss.  40. 
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sit  against  the  latter ;  for  the  money  is  the  vendor's  if  the 
goods  have  been  sold,  and  if  not,  they  will  be  presumed  to 
have  been  sold,  and  the  vendor  may  recover  the  value.* 

The  vendor  may  bring  an  action  of  replevin  to  recover 
the  goods.*  Although  the  goods  were  sold  on  credit,  yet 
the  action  may  be  brought  before  the  term  of  credit  expires.^ 
No  demand  for  the  goods  is  necessary  before  the  commence- 
ment of  the  suit,  whether  the  action  is  against  the  vendee  * 
or  a  third  party.s  But  if  the  vendor  first  gets  out  an 
attachment  and  then  discovers  the  fraud,  he  cannot  after- 
wards bring  an  action  of  replevin  without  dismissing  the 
attachment.^ 

The  vendor  may  also  file  a  bill  in  equity  to  have  the  sale 
set  aside  and  the  goods  returned.^ 

The  vendor  may  bring  an  action  of  trespass.®  He  is  the 
owner,  notwithstanding  the  sale,  and  his  constructive  pos- 
session is  sufficient  to  sustain  the  action.  His  consent  to 
the  taking  is  null  on  account  of  the  fraud,  and  he  may  treat 
those  who  interfere  with  the  goods  as  trespassers.  He  may 
maintain  it  against  a  third  person,  although  the  latter  sold 
the  goods  before  he  had  notice  of  the  fraud.^ 

The  vendor  may  maintain  an  action  of  trover "  against 
either  the  vendee,  or  a  third  person  who  converts  the  goods 
to  his  own  use."  No  demand  for  the  goods  is  necessary 
before  bringing  the  action  against  the  vendee  "  or  a  co-con- 
spirator,'3  for  the  tortious  taking  is  itself  a  conversion.     But 

^  Hill  V,  Perrott,  3  Taun.  274;  Abbotts  v,  Barry,  5  J.  B.  Moo.  98. 

*  Car/  V,  Hotailing,  i  Hill,  311;  Seaver  v,  Dingley,  4  Me.  306;  Root  v. 
French,  13  Wend.  570;  Olmsted  v,  Hotailing,  i  Hill,  317. 

3  Seaver  v.  Dingley,  4  Me.  306. 

^  Hunter  v.  Hudson  River  Iron  and  Machine  Co.,  20  Barb.  493. 

5  Ayers  v.  Hewett,  19  Me.  281 ;  Bussing  v.  Rice,  56  Mass.  48;  Jordan  v, 
Parker,  56  Me.  557.  ^  Seligman  v.  Kalkman,  8  Cal.  207. 

7  Henshaw  v,  Bryant,  5  111.  97;  Cohen  v.  Myers,  42  Ga.  46;  Lane  v, 
Robinson,  18  B.  Mon.  623;  Bradberry  v.  Keas,  5  J.  J.  Marsh.  446. 

•  Cary  v.  Hotailing,  i  Hill,  31 1.  Contra,  McCarty  v,  Vickery,  12  Johns. 
348.  9  Ash  V.  Putnam,  i  Hill,  302. 

'^  Cary  v,  Hotailing,  i  Hill,  311.      "  Allison  v,  Matthieu,  3  Johns.  235. 
"  Thurston  v.   Blanchard,  39  Mass.  18;    Ladd  v,  Moore,  3  Sandf.  589; 
Stevens  v.  Hyde,  32  Barb.  171.  '3  Luckey  v.  Roberts,  25  Conn.  486. 
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such  a  demand  is  necessary  when  the  action  is  brought 
against  a  party  who  obtained  the  possession  in  good  faith 
from  the  vendee.'  It  must  be  made  in  such  a  manner  that 
it  is  the  duty  of  the  party  to  comply  with  it.  If  it  is  made 
by  an  agent,  he  must  have  authority  at  the  time  to  make 
the  demand,  for  a  subsequent  ratification  cannot  affect 
another  with  damages."  If  several  parcels  were  sold  at  dif- 
ferent times,  and  all  have  been  paid  for  but  one,  a  demand 
for  all  is  not  sufficient.^  If  the  party  has  a  lien  upon  the 
goods,  the  demand  must  be  accompanied  by  a  tender  of  the 
amount  of  the  lien.-*  If  he  has  a  reasonable  doubt  as  to  the 
rights  of  the  person  making  the  demand,  he  is  entitled  to  a 
reasonable  time  to  procure  information  on  that  subject.^  An 
absolute  refusal  to  deliver  the  goods,  based  upon  a  denial  of 
the  vendor's  right  to  them,  is  a  waiver  of  any  insufficiency  in 
the  form  of  the  demand,  whether  that  insufficiency  consists 
in  making  a  demand  for  all  when  a  part  has  been  paid  for,^ 
or  in  omitting  to  tender  the  amount  of  a  lien.^  Such  a 
refusal  is  also  a  waiver  of  the  right  to  require  information 
concerning  the  vendor's  rights.®  A  demand  and  refusal, 
however,  will  not  render  a  mortgageor  liable  if  he  leaves  the 
goods  in  the  possession  of  the  vendee.' 

If  an  officer  who  has  attached  the  goods  turns  them  over 
to  the  attaching  creditor  prior  to  a  demand,  in  pursuance  of 
an  order  from  the  vendee,  he  is  not  liable  to  the  vendor." 

If  the  vendor  has  received  a  part  payment  on  account  of 
the  goods,  he  must  offer  to  return  that  before  he  brings  an 
action  founded  upon  a  repudiation  of  the  sale."  If  he  has 
received  nothing  but  the  vendee's  note,  whether  negotiable 

*  Thompson  v.  Rose,  16  Conn.  71.  *  Bliss  v.  Cottle,  32  Barb.  322. 

3  King  V,  Fitch,  2  Abb.  App.  Dec.  508. 

4  Thompson  v.  Rose,  16  Conn.  71.  5  /hid, 

*  King  V.  Fitch,  2  Abb.  App.  Dec.  508. 

7  Thompson  v.  Rose,  16  Conn.  71.  •  Ibid, 

9  Matteawan  Co.  v.  Bentley,  13  Barb.  641. 

"  Halsey  v,  Heese,  46  Conn.  389. 

*«  Matteawan  Co.  v,  Bentley,  13  Barb.  641;  Stevens  v.  Hyde,  32  Barb. 
171;  Fisher  v,  Conant,  3  E.  D.  Smith,  199;  Bo  wen  c'.  Schuler,.4i  III  192. 
Contra,  Ladd  v.  Moore,  3  Sandf.  589. 
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or  not,  it  is  not  necessary  to  offer  to  return  the  note  before 
bringring  the  suit.  It  is  sufficient  to  produce  the  note  at  the 
trial,  to  be  cancelled.'  If  the  note  is  produced,  it  need  not  be 
cancelled  at  the  time  of  production.'  It  is  surrendered  into 
the  custody  of  the  court,  which  protects  the  rights  of  both  par- 
ties. If  the  fraud  is  established,  and  the  contract  subverted, 
the  note  will  be  cancelled  by  the  court.  If  the  vendor  fails 
to  establish  the  fraud,  the  note  will  be  returned  to  him,  if 
the  nature  of  the  contract  is  such  that  justice  requires  it.3 
The  note,  howevef,  must  be  produced  at  the  trial.  An  offer 
to  return,  on  a  motion  for  a  new  trial,  is  not  sufficient.^ 

Evidence  may  be  given  to  show  that  the  vendee  was 
insolvent  at  the  time  of  the  sale,  or  soon  thereafter  s  If  his 
trustee  or  assignee  has  the  means  of  knowing,  he  may  prove 
the  amount  of  assets  and  liabilities  soon  after  the  failure.* 
An  expert  who  has  examined  the  books  may  give  the 
results  of  his  computations.^  The  declarations  of  an  agent 
as  to  the  insolvency  of  his  principal  are  competent  evidence 
against  the  latter,  if  they  are  made  when  he  is  acting  within 
the  scope  of  his  authority  in  endeavoring  to  obtain  an  exten- 
sion.* Proof  of  the  condition  of  the  vendee's  bank-account 
at  the  time  of  the  sale  is  admissible.^  The  fact  that  he  was 
in  the  habit  of  overdrawing  his  bank-account  may  be  proved, 
for  it  tends  to  show  that  he  was  aware  of  his  condition." 

The  vendee's  representations "  or  statements "  as  to  his 
expectations,  intentions,  feelings,  or  belief  at  the  time  of  the 
sale,  are  a  part  of  the  res  gestce,  and  proof  thereof  is  compe- 

'  Nichols  V.  Michael,  23  N.  Y.  264;  Thurston  v,  Blanchard,  39  Mass.  18; 
Coghill  V.  Boring,  15  Cal.  213;  ScoU  v.  ScoU,  34  How.  Pr.  66. 

*  King  V.  Fitch,  2  Abb.  App.  Dec.  508. 

3  Nichols  w.  Michael,  23  N.  Y.  264;  King  v.  Fitch,  2  Abb.  App.  Dec 
508.  *  Ayers  v,  Hewett,  19  Me.  281. 

5  Coghill  V,  Boring,  15  Cal.  213. 

^  Haskins  v.  Warren,  115  Mass.  514;  Byrd  v.  Hall,  i  Abb.  App.  Dec.  285. 

^  Jordan  v.  Osgood,  109  Mass.  457. 

'  Hunter  v.  Hudson  River  Iron  and  Machine  Co.,  20  Barb.  493. 

9  Jordan  v,  Osgood,  109  Mass.  457. 

'^  Haskins  v,  Warren,  115  Mass.  514. 

"  Chisholm  v.  Chittenden,  45  Ga.  213;  Irving  z/.  Motley,  7  Bing.  543; 
1.  e,  5  Moo.  &  P.  380.  "  Byrd  v.  Hall,  i   Abb.  App.  Dec.  285. 

VOL.  VI.  NO.  4.  32  r^  \ 
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tent.  For  the  same  reason,  evidence  may  be  given  of  the 
representations  made  to  the  vendor's  clerk  immediately 
before  the  sale,  although  they  were  not  communicated  to 
the  vendor  until  after  the  sale.* 

Evidence  of  fraudulent  purchases  from  others  is  compe- 
tent, as  it  tends  to  prove  a  deliberate  design  to  defraud,  and 
may  authorize  the  inference  that  the  vendee  acted  on  that 
design  in  making  the  purchase  from  the  vendor.*  As  the 
quo  animo  of  the  transaction  is  the  point  of  inquiry,  the 
other  transactions  of  which  evidence  is  gfiven  must  be  so 
connected  in  point  of  time  and  so  similar  in  their  relations 
that  the  same  motive  may  be  reasonably  imputed  to  them 
all.3  \i  there  is  no  connection  of  design  between  them,  the 
evidence  is  not  competent.'*  But  in  order  to  be  connected 
in  point  of  time,  it  is  not  essential  that  they  shall  occur  on 
the  same  day  or  in  the  same  week.  The  nature  of  the 
transaction  has  much  to  do  with  the  question  of  time.  If 
the  sale  is  made  on  credit,  the  time  of  credit  is  an  important 
circumstance  in  its  bearing  on  the  question  of  a  common 
purpose  in  the  transactions,  and  evidence  of  fraudulent  pur- 
chases from  others  within  the  period  of  credit  is  competent* 
If  the  purchases  are  connected  in  point  of  time,  it  is  not 
essential  that  the  means  of  accomplishing  the  fraud  shall 
be  the  same  in  both.  Where  the  question  is  whether  the 
vendee  obtained  the  goods  with  the  intent  not  to  pay  for 
them,  it  is  competent  to  prove  that  in  other  instances  he 
obtained  fi^oods  by  actual  misrepresentation  as  to  his  sol- 
vency. The  concealment  in  one  case  and  false  representa- 
tion in  the  other  are  evidence  merely  of  a  fraudulent  design 

*  Thompson  v.  Rose,  i6  Conn.  71. 

*  Hawes  V.  Dingley,  7  Me.  340;  McKinlay  v,  McGregor,  3  Whart  369; 
Allison  V.  Matthieu,  3  Johns.  234;  Luckey  v.  Roberts,  25  Conn.  486;  Hat- 
kins  V,  Warren,  115  Mass.  514;  Rowley  v.  Bigelow,  29  Mass.  307;  Seaver 
V.  Dingley,  4  Me.  306;  Cary  v.  Hotailing,  i  Hill,  311 ;  Bradley  v.  Obear,  10 
N.  H.  477 ;  McKinney  v,  Dingley,  4  Me.  14a ;  Wiggin  v.  Day,  75  Mass.  97* 

3  Hall  V,  Naylor,  18  N.  Y.  695 ;  x.  r.  6  Duer,  71 ;  Jordan  v.  Osgood,  109 
Mass.  457. 

4  Jordan  v.  Osgood,  109  Mass.  457. 

5  Shipman  v,  Seymour,  40  Mich.  274. 
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common  to  both  transactions.'  As  the  purpose  of  proving 
transactions  with  others  is  to  establish  an  intent  to  defraud, 
evidence  of  misrepresentations  to  others  is  not  competent 
unless  they  are  connected  with  a  purchase  of  goods.'  Even 
if  they  are  so  connected,  that  is  not  sufficient  unless  the  sale 
is  made  on  the  faith  thereof.  If  the  sale  was  for  cash,  the 
evidence  is  not  competent.^  For  the  same  reason,  evidence 
of  representations  to  a  creditor  whose  debt  was  not  due,  and 
who  had  no  right  to  reclaim  his  goods,  is  not  admissible.'^ 
When  evidence  of  other  fraudulent  purchases  is  competent, 
it  is  admissible  against  the  vendee,  or  a  co-conspirator,'  or 
a  third  party  who  had  no  connection  with  the  fraud.* 

It  is  sufficient,  in  the  first  instance,  for  the  vendor  to  prove 
that  he  is  the  owner  of  the  goods,  and  that  his  title  thereto 
has  never  been  divested  by  any  lawful  contract.  When  this 
is  done,  he  establishes  a  right  to  recover  the  goods  from  any 
person  who  is  not  a  bona  fide  purchaser  for  value.  The 
burden  of  proof  is  then  on  the  party  claiming  the  goods,  to 
show  that  he  obtained  the  goods  in  good  faith  by  a  purchase 
and  payment  of  value,  for  the  fact  is  necessarily  within  his 
own  knowledge.' 

Orlando  F.  Bump. 

«  Hall  V.  Naylor,  i8  N.  Y.  695;  s,  c.  $  Ducr,  71. 

'  Easter  v.  Allen,  90  Mass.  7 ;  Kline  v.  Baker,  106  Mass.  6i. 

3  Murfey  v.  Brace,  23  Barb.  561. 

4  Hall  V,  Naylor,  18  N.  Y.  695;  s.  c,  5  Duer,  71. 

5  Allison  V.  Matthieu,  3  Johns.  234 ;  Luckey  v,  Roberts,  25  Conn.  486. 

^  Haskins  v,  Warren,  115  Mass.  514;  Rowley  v,  Bigelow,  29  Mass.  307; 
Seaver  v,  Dingley,  4  Me.  306;  Cary  v,  Hotailing,  i  Hill,  311;  Bradley  v. 
Obear,  10 'N.  H.  477;  McKinney  v.  Dingley,  4  Me.  142;  Wiggin  v.  Day,  75 
Mass.  97. 

7  Easter  v.  Allen,  90  Mass.  7;  Haskins  t/.  Warren,  115  Mass.  514;  Fitch 
V,  King,  2  Abb.  App.  Dec.  508. 
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LIMITATIONS   ON   THE   POWERS  OF  NATIONAL 

BANKS. 

I.  Of  the  Nature  of  National  Banks. 

II.  Conversion  of  State  into  National  Banks. 

III.  Suits  by  and  against  National  Banks. 

IV.  Suite  in  the  State  Courts. 

V.    Express  Prohibitions  on  State  Courts. 
VI.    Power  to  prosecute  Suits  as  Nominal  Plaintiff. 
VII.    Power  to  take  Mortgages. 
VIII.   Powers  specifically  granted. 

(I.)  Increase  of  Capital  Stock. 
(2.)  Diminution  of  Capital  Stock. 
(3.)  Power  to  certify  and  accept  Checks. 
IX.    Implied  Special  Powers. 

(I.)  Power  to  receive  Special  Deposits. 
(2.)  Power  to  lend  its  Credit 
(3.)  Control  over  Officers  and  Employees. 
X.   Powers  incidental  to  the  Banking  Business. 
(I.)  The  Statute. 

(2.)  Distinction  between  Discounting  and  Purchasing. 
(3.)  Power  to  take  Collateral. 
XI.   Express  Prohibitions  on  National  Banks. 

(I.)  Prohibition  against  lending  at  an  Usurious  Rate  of  Interest 

(2.)  Penalty  for  receiving  Unlawful  Interest 

(3.)  Remedy  for  recovering  Usury. 

(4.)  Statute  of  Limitation. 

(5.)  Forfeiture  of  Reserved  Interest 

(6.)  Jurisdiction  of  State  Courts  in  Actions  to  recover  the  Penalty 

from  National  Banks. 
(7.)  Usury  does  not  avoid  the  Loan. 
XII.    Loans  in  Excess  of  One-tenth  of  Capital. 
XIII.    Power  to  purchase  Stock. 
XIV.   Control  of  National  Bank  over  its  Shares. 

XV.    Power  to  act  as  Broker. 
XVI.   Dissolution  and  Winding-up. 

I.  Of  the  Nature  of  National  Banks.  —  It  is  generally 
stated  or  assumed  that  national  banks  are  instruments  of 
the  government  designed  to  carry  out  an  important  branch 
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of  the  public  service.'  This  assumption,  in  one  instance/ 
has  been  carried  much  further.  It  was  said  that,  being  such 
instruments,  they  are  subject  to  the  control  of  Congress 
alone.  In  that  decision  they  are  made  the  analogue  of  the 
old  Bank  of  the  United  States ;  and  it  is  said  by  Swayne^ 
J.,  in  the  course  of  his  opinion,  that  "  the  States  can  exer- 
cise no  control  over  them,  nor  in  any  wise  affect  their  opera- 
tion, except  in  so  far  as  Congress  may  see  proper  to  permit." 

The  language  quoted  is  much  more  sweeping  than  the 
necessities  of  the  decision  demanded,  and,  unless  qualified 
to  some  extent,  would  seem  not  accurately  to  define  the 
nature  of  the  associations  in  question.  It  is  true  that  they 
were  created  to  aid  in  circulating  a  national  currency ;  that 
certain  privileges  were  accorded  to  them,  and  certain  restric- 
tions imposed  upon  them,  by  the  Federal  legislature.  The 
constitutionality  of  their  creation  and  of  these  privileges 
and  restrictions  seems  to  be  generally  conceded.^  So  far 
forth  as  they  aid  in  circulating  a  national  currency  they  are 
undoubtedly  instruments  of  the  general  government,  and  to 
that  extent  are  not  subject  to  State  legislation  or  control. 
Of  course  a  State  could  not  prohibit  their  establishment 
within  its  boundaries.  In  Maine,  where  there  was  a  statute 
forbidding  the  erection  of  banking  companies  without  au- 
thority of  the  Legislature  first  obtained,  such  inhibition  was 
held  not  to  apply  to  national  banks.'^  But  it  would  seem 
that  it  is  competent  for  a  State  to  forbid  the  establishment 
of  branch  offices  within  its  boundaries  by  national  banks 
located  in  other  States,  and  to  declare  that  notes  discounted 
there  could  not  be  put  in  suit  in  the  courts  of  the  State.^ 

In  all  their  other  functions,  in  the  great  multiplicity  of 
financial  operations  carried  on  by  them,  can  it  be  main- 
tained that  they  are  instrumentalities  of  the  United  States  ? 
Certain   restrictions  were  imposed   upon   them  by  the   act 

'  Morse  on  Banking,  554. 

'  Funers'  Bank  v.  Dearing,  91  U.  S.  29. 

'  Farmers'  Bank  v.  Dearing,  supra, 

4  Stetson  V.  City  of  Bangor,  56  Me.  274. 

'  National  Bank  of  Fairhaven  v.  Phoenix  Warehousing  Co.,  6  Hnn,  71. 
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which  brought  them  into  existence.  They  were  imposed 
for  the  purpose  of  making  them  safe  banking  associations, 
with  a  view  to  protecting  their  circulation  and  of  inspiring 
the  public  with  confidence  in  them.  These  restrictions, 
being  for  that  end,  are  clearly  constitutional,  and  may  not 
be  transcended  by  the  banks  nor  interfered  with  by  the 
States.*  Except  as  to  these  necessary  restrictions,  and  in 
certain  cases  connected  with  their  governmental  functions 
where  special  power  has  been  delegated  to  the  States,  and 
in  all  matters  outside  of  the  duties  owed  by  them  to  die 
general  government,  which  matters  constitute  by  far  the 
larger  part  of  their  daily  business,  they  are  subject  to  State 
control  and  jurisdiction.* 

It  is  plain  that  national  banks  are  private  corporations ' 
organized  under  a  general  law  of  Congress,*  for  the  purpose 
of  private  gain  and  emolument.  The  fact  that  they  issue 
national-bank  notes,  which  notes  are  secured  by  bonds 
deposited  with  the  treasurer  of  the  United  States,  and  that 
they  are  subject  to  certain  supervisory  powers  of  the  comp- 
troller, does  not  constitute  them  governmental  functionaries. 
The  deposit  of  bonds  with  the  treasurer  is  in  the  nature  of 
a  special  pledge,  not  subject  to  be  used  by  the  government 
for  any  but  the  special  purpose.* 

Nor  does  the  designating  of  a  bank  as  a  special  depository 
of  public  funds  in  any  manner  affect  its  character,  or  give 
the  government  any  additional  control  over  the  institution, 
or  render  the  United  States  liable  for  any  of  its  obligations, 

<  Chesapeake  Bank  v.  First  National  Bank  of  Baltimore,  40  Md.  269. 
*  National  Bank  v.  The  Commonwrealth,  9  Wall.  353;  Thomas  et  aL  v. 
Farmers'  Bank,  46  Md.  43. 

3  Stetson  w.  City  of  Bangor,  56  Me.  274.  Even  were  any  of  their  stodt 
owned  by  a  State,  or  by  the  United  States,  that  fact  would  not  divest  them  of 
their  character  as  private  corporations.  By  taking  stock,  the  government 
throws  off  its  sovereign  character  and  assumes  the  role  of  a  citisen.  United 
Sutes  Bank  v.  Planters'  Bank,  9  Wheat.  904. 

4  It  is  remarked  by  Allen,  J.,  in  First  National  Bank  v.  Ocean  National 
Bank,  60  N.  Y.  278,  that,  being  organized  under  a  general  law  of  Congress, 
«'the  officers  and  agents  of  each  must  be  assumed  to  be  familiar  with  the 
powers  of  the  others,  and  the  general  powers  and  duties  of  their  officers." 

5  12  Opin.  Attor.-Gen.  549  (William  M.  Evarts,  attorney-general). 
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Such  money  is  at  once  mingled  with  the  other  funds  of  the 
bank,  and  is  employed  in  its  general  business.  The  United 
States  become  a  mere  depositor,  and  the  bank  their  debtor. 
The  United  States  may  resort  to  any  collateral  security 
exacted  from  the  bank  in  like  manner  as  a  private  individual ; 
or,  where  there  is  no  such  security,  they  take  their  dividend 
with  other  creditors,  without  priority  or  preference."  When 
a  bank  is  designated  as  a  financial  agent  of  the  government 
under  the  law,  it  then  becomes  a  special  agent  for  that  pur- 
post,  with  no  power  to  bind  the  government  beyond  its 
limited  and  special  authority.' 

II.  Conversion  of  State  into  National  Banks.  —  Under  the 
provision  of  the  National-Bank  Act  authorizing  such  change,^ 
it  is  generally  held  that  the  new  organization  does  not  lose 
any  of  its  previously  acquired  rights,  nor  escape  any  liabilities 
incurred  under  its  old  form.  Such  a  conversion  does  not 
work  an  annihilation  or  dissolution,  but  only  a  change  of 
the  old  bank.^  The  following  are  particular  instances  of  the 
above  general  proposition:  The  plaintiff  deposited  certain 
packages  of  gold  coin  with  a  State  bank,  and  after  the  bank 
had  become  a  national  bank,  demanded  his  deposit.  It  was 
held  that  the  bank  was  responsible  therefor.^  A  State  bank 
ofTered  a  reward  for  the  detection  of  thieves  who  had  robbed 
it  of  certain  securities,  and  the  reward  was'  claimed  of  the 
bank  afler  it  had  become  a  national  bank.  It  was  held  that 
the  bank  must  pay  the  reward.^  The  right  of  action  to 
recover  damages  for  the  fraudulent  misapplication  of  the 
State  bank's  funds  by  an  officer  thereof,  or  for  money  paid 
by  the  State  bank  to  its  president  on  the  false  representation 
that  he  had  paid  a  debt  owed  by  the  bank,  passed  as  assets 
to  the  national  bank.^     But  where  by  its  charter  a  State 

'  Branch  «.  United  Sutes,  12  Ct  of  CI.  281. 

*  Branch  v.  United  States,  supra,  3  U.  S.  Rev.  Stats.,  sect  5154. 

4  Maynard  v.  Bank,  1  Brews.  483. 

5  Coffey  V.  National  Bank,  46  Mo.  140. 

^  Kelsey  v.  National  Bank  of  Crawford,  69  Pa.  St.  426. 
^  Grocers'  National  Bank  t/.  Clark,  48  Barb.  26;  Atlantic  National  Bank 
V.  Harris,  1 18  Mass.  147. 


Digitized  by 


Google 


504  POWERS  OF   NATIONAL   BANKS. 

bank  was  required  to  pay  to  the  State  a  yearly  bonus  on  its 
capital  stock  paid  in,  and  the  bank  paid  such  bonus  for  a 
number  of  years  and  then  changed  to  a  national  bank,  it 
was  held  that  by  the  surrender  of  its  State  charter  it  dis- 
charged itself  from  the  liability  to  pay  such  sum  in  future.' 
No  authority  from  the  State  is  necessary  to  enable  a  bank 
existing  under  its  laws  to  change  its  organization  into  that 
of  a  national  bank.  The  power  to  effect  such  change  is 
given  by  Congress,  and  it  is  ample  to  accomplish  the  trans- 
mutation without  any  assistance  whatever  from  the  State.' 

III.  Suits  by  and  against  National  Banks,  —  The  ques- 
tion as  to  where  a  national  bank  may  sue  and  be  sued  is 
dependent  largely  for  its  answer  on  the  nature  of  these 
institutions.  It  is  thought  that  the  weight  of  adjudications 
will  bear  out  the  theory  already  attempted  to  be  enunciated 
in  this  article.  The  provisions  of  the  Bank  Act  have  varied 
somewhat,  as  will  be  seen  further  on,  and  these  fluctuations 
have  been  the  cause  of  more  or  less  confusion  in  the  cases. 
By  sect.  5136,  United  States  Revised  Statutes  1878,  it  is  pro- 
vided that  national  banks  "  may  sue  and  be  sued,  complain 
and  defend,  in  any  court  of  law  and  equity,  as  fully  as  natu- 
ral persons."  Sect.  57  of  the  Bank  Act  of  1864  provided 
that  ''suits,  actions,  and  proceedings  [by  and]  against 
national  banks  may  be  had  in  any  Circuit,  District,  or  Terri- 
torial Court  of  the  United  States,  held  within  the  district  in 
which  such  association  may  be  established ;  or  in  any  State, 
county,  or  municipal  court  in  the  county  or  city  in  which 
said  association  is  located,  having  jurisdiction  in  similar 
cases ; "  except  that,  as  to  the  latter  provisions,  proceedings 
to  enjoin  the  comptroller  must  be  had  in  the  Federal  courts. 
In  the  clause  relating  to  the  jurisdiction  of  the  United  States 
courts  (which  was  in  the  original  Bank  Act  of  1863),  the 
words  "by  and"  were  omitted  from  the  act  of  1864.  But 
the  United  States  Supreme  Court  3  said  that  the  omission 
was  accidental,  and  that  the  court  would  supply  them. 

'  The  State  v.  National  Bank  of  Baltimore,  33  Md.  75. 

•  Casey  v,  Galli,  94  U.  S.  673.  3  Kennedy  v,  Gibson,  8  Wall.  498. 
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In  the  Revised  Statutes  of  1873-4,  the  clause  relating  to 
the  Federal  courts  was  transferred  to  the  Judiciary  Act,*  with 
the  words  "by  or"  inserted,  while  the  clause  relating  to  the 
State  courts  was  omitted.  Afterwards '  the  provisions  con- 
ferring jurisdiction  on  both  Federal  and  State  courts  were 
re»enacted,  in  the  words  of  the  act  of  1864,  and  added  to 
sect  5198,  Revised  Statutes,  while  sects.  563  and  629  were 
left  unchanged. 

For  the  purpose  of  suing  and  being  sued,  a  national  bank 
is  a  citizen  of  the  State  in  which  it  is  located.^ 

The  last  two  decisions  of  the  preceding  note  were  based 
on  the  presumption  that  the  members  of  a  corporation  are 
citizens  of  the  State  in  which  alone  the  body  has  a  corpo* 
rate  existence,  and  that  the  citizenship  of  the  corporation 
follows  that  of  its  corporators.  In  this  they  follow  the  views 
of  Taney,  C.  J.,  in  Ohio  and  Mississippi  Railroad  Company 
V.  Wheeler.*  The  late  Chief  Justice  Church,  of  New  York,* 
held  that  such  corporations  are  citizens  of  the  State  in 
which  they  are  located,  irrespective  of  the  domicile  of  the 
individual  corporators.^ 

*  Sects.  563,  629.  »  February  18,  1875. 

3  Manufftctnrers'  National  Bank  v.  Baack,  2  Abb.  U.  S.  232 ;  8  Blatchf. 
147;  Daris  v.  Cook,  9  Nev.  134;  Chatham  National  Bank  v.  Merchants' 
National  Bank,  4  Thomp.  &  C.  196.  4  i  Black,  286. 

s  Cooke  V.  Sute  National  Bank  of  Boston,  52  N.  Y.  96. 

^  It  has  been  held,  however,  under  a  State  statute  requiring  corporations 
created  '<  by  the  laws  of  any  other  State  or  country  "  to  give  security  for  costs, 
that  a  national  bank  is  a  foreign  corporation.  National  Park  Bank  v,  Gunst, 
I  Abb.  N.  C  292.  This  decision  seems  to  have  been  based  on  Bowen  v. 
First  National  Bank  of  Medina,  34  How.  Pr.  409,  which  was  a  case  decided 
before  the  passage  of  the  act  of  Congress  forbidding  attachments,  in  State 
courts,  of  national  banks  before  final  judgment,  and  which  involved  the  con- 
struction of  a  State  statute  authorizing  attachments  against  '*  corporations 
created  by  or  under  the  laws  of  any  other  State,  government,  or  country."  3 
Rev.  Stats.  N.  Y.  (6th  ed.)  741,  sect  13.  The  case  decided  that  national  banks 
are  foreign  corporations  within  the  meaning  of  the  statute,  but  the  reasoning 
proceeds  solely  on  the  meaning  of  the  word  ''government,*'  and  the  case 
would,  hence,  hardly  be  an  authority  for  National  Park  Bank  v.  Gunst,  supra  ; 
snd  even  if  it  were  such  an  authority,  it  is  plain  that  the  question  of  citizenship, 
as  we  are  viewing  it,  is  not  necessarily  involved  or  decided.  See  also  in  this 
connection  a  remark  of  Welker,  J.,  in  Commercial  Bank  v.  Simmons,  10  Alb. 
L.  J.  155. 
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The  effect  of  sect.  5136  of  the  Revised  Statutes  has  been 
held  not  to  give  the  corporation  the  right  to  be  sued  in 
every  court,  State  or  national,  within  the  United  States,  but 
that  when  the  corporation  has  been  brought  into  a  court 
which  has  jurisdiction  of  the  suit,  it  shall  stand  in  all 
respects  in  the  same  position  in  which  a  natural  person  who 
is  a  suitor  in  such  court  may  stand,  leaving  the  question 
of  jurisdiction  to  be  resolved  by  other  laws.' 

The  question  now  arises  as  to  what  is  the  effect  of  the 
remaining  provisions  of  the  National-Bank  Act  relating  to 
Federal  jurisdiction.  The  adjudications  on  this  question  are 
few  and  unsatisfactory.  Turning  to  the  provisions  them- 
selves," it  will  be  seen  that  they  are  not  exclusive  in  terms. 
Are  they  by  necessary  implication  restrictive  to  the  enumer- 
ated cases?  Mr.  Justice  Miller  ^  held  that  "  national  banks 
may,  by  reason  of  their  character  as  such,  sue  in  the  Federal 
courts."  ♦  It  is  said  by  Judge  Blatchford :  s  "  But  the  fifty- 
seventh  section  *  must  be  regarded  as  intended  to  regulate 
the  whole  subject  of  jurisdiction  over  suits  against  associa- 
tions." Another  and  equally  respectable  court  have  inti- 
mated in  unmistakable  terms  that  that  section  was  not 
intended  as  restrictive  of  the  general  provisions  relating  to 
suits  in  the  Federal  courts,  but  rather  as  extending  them  in 
favor  of  national  banks  so  as  to  allow  thdse  tribunals  to 
entertain  suits  between  national  banks  and  citizens  of  the 
same  district  J  Prior  to  1875,  in  order  to  institute  a  civil  suit 
in  a  Federal  court  the  defendant  must  have  been  an  inhab- 
itant of  the  district  in  which  the  suit  was  brought,  or  he 
must  have  been  found  there.  Under  this  statute,  a  suit 
brought  by  a  national  bank  of  Chicago  against  citizens  of 
New  York  was  entertained   by  the  United  States   Circuit 

'  Manufacturers'  National  Bank  v,  Baack,  2  Abb.  U.  S.  232;  8  Blatch£ 
137  (cited  and  approved  in  Cadle  v.  Tracy,  ii  Blatchf.  loi). 
«  U.  S.  Rev.  Stats.,  sects.  563,  629,  5198. 

3  First  National  Bank  v.  County  of  Douglas,  3  Dill.  298  (1873). 

4  The  quoted  sentence  comprises  all  that  is  said  in  the  report  on  the  ques- 
tion of  jurisdiction.  s  Cadle  v.  Tracy,  11  Blatchf.  loi. 

*  U.  S.  Rev.  State.,  sect  5198. 

7  Main  v.  Second  National  Bank,  6  Biss.  26  (1874). 
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Court  for  the  Southern  District  of  New  York."  In  Main  v. 
Second  National  Bank,'  it  was  held  that  a  national  bank 
could  not  be  sued  in  the  Federal  courts  outside  of  the 
district  in  which  it  was  located.  The  decision  was  based, 
however,  on  the  section  of  the  Judiciary  Act  quoted  above, 
and  not  on  any  provision  of  the  Bank  Act  The  act  of  Con- 
gress of  March  3,  1875,3  extends  the  jurisdiction  of  Circuit 
Courts  to  controversies  between  citizens  of  different  States 
when  the  sum  in  controversy  exceeds  ^^500.  The  only 
adjudication  touching  this  question  occurong  since  the  pas- 
sage of  the  above  act  was  for  a  sum  less  than  ;f  500,  and  it 
was  held  that  under  those  circumstances  suit  could  not  be 
brought  by  a  national  bank  in  a  Federal  court  outside  of  its 
own  district* 

It  would  seem  on  principle,  and  from  the  few  authorities 
bearing  on  the  question,  that  suits  may  be  brought  by  and 
against  national  banks  in  the  Federal  courts,  subject  to  the 
same  restrictions  imposed  upon  natural  persons,  with  the 
additional  privilege  of  suing  and  being  sued  by  a  bank  or  a 
citizen  within  its  own  district.  The  eleventh  section  of  the 
Judiciary  Act,  relating  to  suits  to  recover  the  contents  of 
promissory  notes  and  choses  in  action  which  have  been 
assigned,  has  been  held  not  to  apply  to  suits  by  national 
banks,  —  these  latter  suing  by  virtue  of  the  Bank  Act.s 

•  IV.  Suits  in  the  State  Courts, — ^^The  provisions  of  the 
Bank  Act  relating  to  the  jurisdiction  of  State  courts  was 
first  enacted  in  1864.  It  is  to  be  found  in  sect.  57  of  the  act 
of  that  year,  in  connection  with  the  clause  conferring  juris- 
diction on  the  Federal  courts  in  actions  against  such  asso- 
•ciations.  That  part  of  the  section  relating  to  the  State  courts 
was  omitted  in  the  revision  of  1873-4,  but  was  re-enacted 
February  18,  1875,  combined  again  with  the  clause  relating 
to  the  Federal  courts,  and  the  two  were  added  as  an  amend- 

'  Mana&cturers'  National  Bank  v.  Baack,  2  Abb.  U.  S.  232 ;  8  Blatchf.  137. 
*  6  Biss.  26.  3  Chap.  137. 

^  St  Louis  National  Bank  v.  Brinkman,  10  Cent  L.  J.  95. 
'  Commercial  Bank  v,  Simmons,  10  Alb.  L.  J.  155. 
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ment  to  sect.  5 198,  Revised  Statutes  1878.  It  will  be  noticed 
that  nowhere,  in  connection  with  the  jurisdiction  of  State 
courts,  do  the  words  "  by  and  "  appear,  though  the  contrary 
is  erroneously  stated  by  Swayne,  J.,  in  Kennedy  v,  Gibson.' 
The  point  in  that  case  was  one  relating  to  the  jurisdiction  of 
Federal  courts,  and  of  course  the  error  does  not  affect  the 
reasoning  of  the  court.  In  First  National  Bank  v.  Hubbard,' 
it  was  held,  on  the  authority  of  Kennedy  v.  Gibson,  that  an 
action  might  be  brought  by  a  national  bank  in  a  State  court, 
notwithstanding  the  absence  of  the  words  "  by  and  "  in  the 
act.  It  is  plain,  however,  that  the  reasoning  of  Swayne,  J., 
does  not  apply  with  equal  force  to  the  case  of  a  State  court 
The  decision  of  the  Vermont  case  was  justified  on  another 
ground  also,  which  will  be  noticed  hereafter.  The  right  to 
bring  actions  against  national  banks,  under  the  Bank  Act, 
was  sustained  in  Bank  of  Bethel  v.  Pahquoique  Bank,^  and 
abo  in  Ordway  v.  Central  National  Bank.^  This  last  was 
an  action  brought  against  the  bank  in  the  State  court  to 
enforce  the  penalty  for  receiving  usurious  interest.  The 
action  was  brought  after  the  clause  relating  to  the  jurisdic- 
tion of  State  courts  had  been  omitted,  and  before  its  re-enact- 
ment. It  was  held,  however,  under  sects.  5597  and  5598, 
United  States  Revised  Statutes,  —  saving,  in  certain  cases, 
accrued  rights  of  action, — that  the  action  could  be  enter- 
tained. It  was  held,  further,  that  the  fact  that  the  action  was 
to  enforce  a  penalty  in  no  manner  affected  the  right  of  the 
State  courts  to  entertain  the  suit,  notwithstanding  the  ninth 
section  of  the  Judiciary  Act^  declared  that  the  District 
Courts  should  have  "exclusive  original  jurisdiction  of 
*  *  *  all  suits  for  penalties  and  forfeitures  incurred 
under  the  laws  of  the  United  States,"  that  provision  having* 
application  only  to  penalties  of  a  public  nature,  which  may 
be  sued  for  by  the  government,  or  some  person  in  its  behalf. 
In  view  of  the  fact  that  the  Revised  Statutes  do  not 
expressly  provide  for  suits  by  national  banks  in  the  State 

«  8  Wall.  498.  506.  3  14  WaU.  383. 

"  49  Vt  I.  4  47  Md.  217.  5  I  U.  S.  Stats,  76. 
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courts,  and  also  that  for  a  time  there  was  no  provision  what- 
ever for  suits  against  such  associations  in  those  courts,  it 
may  not  be  superfluous  to  examine  the  question  as  to 
whether  or  not  the  right  to  bring  suits  by  and  against 
national  banks  exists  independently  of  any  act  of  Congress. 
It  has  been  supposed '  that  the  case  of  Bank  of  Bethel  v. 
Fahquoique  Bank '  decided  that,  except  for  the  permission 
of  Congress,  the  State  courts  could  have  no  such  jurisdiction. 
But  that  case  decides  only  that  an  action  might  be  brought 
against  a  national  bank  "  in  any  State,  county,  or  municipal 
court,  in  the  county  or  city  in  which  said  association  is 
located/'  but  does  not  attempt  to  confine  the  right  within 
the  limits  of  the  wording  of  the  statute.  In  National  Bank 
V,  The  Commonwealth,^  Miller,  J.,  says :  "  It  is  argued  that 
the  banks,  being  instrumentalities  of  the  Federal  govern- 
ment, *  *  •  cannot  be  subjected  to  State  legislation." 
Conceding  the  proposition,  he  goes  on :  "  The  principle 
*  *  *  has  its  limitation, — a  limitation  growing  out  of 
the  necessity  on  which  the  principle  itself  is  founded.  That 
limitation  is,  that  the  agencies  of  the  Federal  government  are 
only  exempted  from  State  legislation  so  far  as  that  legisla- 
tion may  interfere  with  or  impair  their  efficiency  in  perform- 
ing the  functions  by  which  they  are  designed  to  serve  that 
government."  The  principle  covers  State  legislation  relat- 
ing to  the  jurisdictio/i  of  State  courts,  and  the  question 
resolves  itself  into  this :  Does  the  entertaining  of  suits  by 
and  against  national  banks  by  the  courts  of  a  State  interfere 
with  or  impair  the  efficiency  of  such  banks  in  their  functions 
as  agencies  of  the  government  ?  Clearly  not.  But  if  in  any 
f>articular  case,  or  class  of  cases,  such  jurisdiction  would 
so  impair  the  efficiency  of  such  banks,  then  it  may  not 
be  entertained;  otherwise  it  may.  In  Ordway  v.  Central 
National  Bank/  it  is  said  that  were  there  no  express  pro- 
vision in  the  United  States  statutes  conferring  jurisdiction 
on  the  State  courts,  and  no  statute  excluding  such  jurisdic- 
tion, then  the  State  courts  would  have  the  right  to  entertain 

■  Morse  on  Bankings  570.  3  9  Wall.  353. 

»  14  Wall.  353.  4  47  Md.  217. 
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such  suits.  But  does  the  statute  conferring  such  jurisdiction 
in  certain  cases  oust  the  jurisdiction  as  to  all  others?  The 
general  principle  applicable  to  all  such  questions  in  our 
complicated  system  of  government  is  perspicuously  enun- 
ciated by  Bradley,  J.,  in  Claflin  v.  Houseman :  *  that  "  where 
jurisdiction  may  be  conferred  on  the  United  States  cburts  it 
may  be  made  exclusive,  when  not  so  by  the  Constitution 
itself;  but  if  exclusive  jurisdiction  be  neither  express  nor 
implied,  the  State  courts  have  concurrent  jurisdiction  when- 
ever by  their  own  constitution  they  are  competent  to  take 
it." 

On  principle,  then,  it  would  seem  that  the  State  courts 
have  such  jurisdiction ;  since  the  statute  is  permissive,  and 
not  exclusive,  either  express  or  implied.  But  we  are  not 
without  adjudications  on  this  point.  In  construing  the 
clause  in  question,  the  United  States  Supreme  court  say ' 
that  the  statute  applies  only  to  transitory  and  not  to  local 
actions.  Local  actions  are  in  the  nature  of  suits  in  rem,  and 
are  to  be  prosecuted  where  the  thing  on  which  they  are 
founded  is  situated.^  In  Adams  v.  Daunis,^  it  was  said  that 
where  exclusive  jurisdiction  is  not  given  to  the  Federal 
tribunals,  the  jurisdiction  of  the  State  courts  depends  on 
the  State  laws.  The  New  York  Court  of  Appeals*  hold 
that,  "  in  the  absence  of  a  statute  conferring  executive  [ex- 
elusive]  jurisdiction  upon  the  Federal  pourts,  the  State  courts 
have  the  same  powers  and  jurisdiction  in  suits  to  which  a 
national  bank  is  a  party  as  if  it  was  an  individual."  The 
court  further  say  that  ''the  provision  as  to  local  jurisdiction 
is  to  be  construed  as  permissive  and  not  mandatory,  and 
therefore  not  limiting  the  general  rule  which  permits  civil 
actions  arising  under  the  laws  of  the  United  States  to  be 
prosecuted  and  determined  in  the  State  courts,  unless  exclu- 
sive jurisdiction  of  them  has  been  vested  in  the  Federal 

*  93  U.  S.  13a  "  Ca«ey  v.  Adams  et  aL,  21  Alb.  L.  J.  376. 

3  The  report  is  meagre,  and  it  is  not  there  stated  whether  the  United  Sutes 
statute  is  exclusive  as  to  transitory  actions  or  not 

4  29  La.  An.  315,  of  which  Casey  v.  Adams  et  al.,  supra,  is  the  affirmaDce. 

5  Robinson  v.  National  Bank  of  Newbeme,  22  Alb.  L.  J.  15. 
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courts,  or  unless  Congress  has  prohibited  the  State  courts 
from  entertaining  jurisdiction  in  such  cases."  To  the  same 
effect  are  other  cases ; '  but  there  are  cases  asserting  the 
contrary  doctrine.' 

It  is  submitted  that  the  former  view  is  the  one  more 
consonant  with  principle  and  with  the  theory  of  our  govern- 
ment. Of  course,  when  the  question  is  one  involving  rights 
or  powers  peculiar  to  national  banks,  such  questions  should 
be  determined  in  the  Federal  courts ;  as,  where  in  bank- 
ruptcy proceedings  the  question  arises  as  to  the  power  of  a 
national  bank  to  make  loans  of  a  particular  character  on 
mortgages,  such  question  should  be  litigated  in  the  Federal 
courts,  and  the  assignee  should  not  be  sent  to  the  State 
courts  to  try  it  on  the  distribution  of  money  in  a  foreclosure 
suit,  or  in  a  suit  brought  by  the  party  holding  the  alleged 
invalid  mortgage.^ 

V.  Express  Prohibitions  on  State  Courts.  —  As  we  have 
seen,  it  is  entirely  within  the  power  to  exclude  the  State 
jurisdiction  in  any  matters  where  otherwise  the  efficiency 
of  the  national  banks  might  be  impaired.  Congress  has 
seen  fit  to  forbid  attachments  in  the  State  courts.  The  sec- 
tion reads:  "And  provided,  further,  that  no  attachment, 
injunction,  or  execution  shall  be  issued  against  such  associa- 
tion or  its  property  before  final  judgment  in  any  such  suit, 
action,  or  proceeding  in  any  State,  county,  or  municipal 
court."  * 

In  New  York  it  was  held  that  this  clause  forbade  attach- 
ments, etc.,  being  issued  against  banks  in  the  State  where 
they  were  located,  but  had  no  reference  to  non-resident 
associations.^  Afterwards,  in  the  revision  of  1873-4,  this 
clause  was  removed  from  its  old  connection  and  added  to 

'  Bletz  V.  Columbia  National  Bank,  87  Pa.  St  87 ;  Gruber  v.  First  National 
Bank,  87  Pa.  St  465 ;  Cooke  v,  Sute  National  Bank,  52  N.  Y.  96. 

*  Crocker  v.  Marine  National  Bank,  loi  Mass.  240;  Cadle  v.  Tracy,  il 
Blatchf.  loi. 

3  In  re  Duryea,  17  Nat  Bank.  Reg.  495. 

^  Amendment  to  sect  57  of  the  Bank  Act  of  1864,  passed  in  1873. 

5  Soathwick  v.  First  National  Bank,  7  Hun,  96. 
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sect.  5242,  in  which  no  particular  class  of  actions  is  previously 
designated,  that  part  of  the  section  making  transfers  after 
insolvency,  or  in  contemplation  thereof,  void  in  certain  cases. 
The  wording  also  was  changed,  and  the  clause  now  reads: 
"And  no  attachment,  etc.,  shall  be  issued  against  such  asso- 
ciation *  *  *  in  any  suit,"  etc.  After  this  change  it 
was  held  that  the  inhibition  applied  both  to  resident  and  to 
non-resident  banks.'  The  question  of  attaching  the  property 
of  a  non-resident  bank  again  came  before  the  New  York 
Supreme  Court  in  1878,  and  it  was  held  that  the  attachment 
could  not  be  issued  before  final  judgment.' 

Now  come  the  New  York  Court  of  Appeals  with  the 
holding  that  the  prohibition  refers  only  to  insolvent  banks 
such  as  are  mentioned  in  the  first  part  of  the  section ;  and 
an  attachment  issued  in  New  York  against  the  property 
found  there  of  a  North  Carolina  national  bank  was  held  to 
be  good.3 

The  question  of  the  power  of  Congress  to  enact  the  clause 
in  question  was  passed  upon  in  one  case,  and  its  constitu- 
tionality affirmed.^ 

VI.  Power  to  prosecute  Suits  as  Nominal  Plaintiff,  —  In 
Maine,  a  note  was  discounted  by  a  national  bank  for  a 
second  indorser,  and,  after  protest,  suit  was  brought  by 
the  bank  against  the  maker.  The  executor  of  the  second 
indorser  paid  the  amount  due  to  the  bank,  but  the  suit  was 
still  prosecuted  in  the  bank's  name.  It  was  held  that  it  was 
competent  for  the  bank  to  sue  as  nominal  plaintiff,  and  that 
the  maker  could  not  set  that  fact  up  as  a  defence,  provided 
that  he  was  not  thereby  deprived  of  any  just  and  legal 
defence,  or  in  any  way  oppressed  or  defrauded.  A  suit  may 
be  maintained  for  the  benefit  of  the  owner,  and  by  his  order 
in  the  name  of  any  person  competent  to  give  the  debtor  a 

>  Central  National  Bank  v,  Richland  National  Bank,  52  How.  Pr  136. 
'  Rhoner  v.  First  National  Bank,  14  Hun,  216  (overruling  Soathwick  v. 
First  National  Bank,  supra), 

3  Robinson  v.  National  Bank  of  Newbeme,  22  Alb.  L.  J.  15. 

4  Chesapeake  National  Bank  v.  First  National  Bank,  40  Md.  269^ 
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discharge,  who  consents  to  the  use  of  his  name  as  plaintiff, 
or  this  act  may  be  afterwards  ratified  by  the  party  whose 
name  is  so  used.' 

Where  a  State  statute,  supplementing  the  National-Bank 
Act  in  the  matter  of  conversion  of  State  into  national  banks, 
provided  that  the  bank  might  use  its  old  corporate  name  for 
the  purpose  of  prosecuting  and  defending  and  of  enabling 
it  to  close  its  affairs,  and  a  suit  was  brought  by  such  a  bank 
under  its  old  name,  it  was  held  that  the  act  of  the  State 
legislature  was  not  in  conflict  with  any  of  the  provisions 
of  the  act  of  Congress,  and  that  the  bank  had  the  option 
of  suing  in  either  of  its  corporate  names  in  such  actions.' 

VII.  Power  to  take  Mortgages,  —  "A  national-banking  asso- 
ciation may  purchase,  hold,  and  convey  real  estate  for  the 
following  purposes,  and  for  no  others :  — 

'^Second,  Such  as  shall  be  mortgaged  to  it  in  good  faith 
by  way  of  security  for  debts  previously  contracted."  3 

An  indorsement  of  a  promissory  note  by  a  feme  covert^ 
charging  her  separate  estate  in  terms  with  the  payment 
thereof,  is  not  a  mortgage.  It  is  simply  a  personal  security 
within  the  meaning  of  the  National-Bank  Act.*  A  national 
bank  may  sell  any  real  estate  which  it  owns,  and  take  for 
security  a  purchase-money  mortgage.  Such  a  transaction  is 
not  within  the  prohibition  to  take  mortgages  to  secure  con- 
temporaneous debts.s  Where  a  national  bank  had  taken  a 
mortgage  on  certain  land  to  secure  a  previously  existing 
debt,  and  there  was  a  prior  mortgage  on  the  land  held  by 
another  party,  and  at  the  request  of  the  mortgageor  the 
bank  advanced  money  to  pay  off  part  of  the  prior  mortgage, 
and  as  a  security  for  such  advance  took  a  mortgage  on 
other  real  estate,  it  was  held  that  this  latter  mortgage  did 

'  Ti conic  National  Bank  v,  Bagley,  68  Me.  249. 
'  Thomas  et  al.  v.  Fanners'  Bank,  46  Md.  43. 

3  U.  S.  Rev.  Stots.,  sect.  5137. 

4  Third  National  Bank  v,  Blake,  73  N.  Y.  260. 

5  New  Orleans  National  Bank  v.  Raymond,  19  La.  An.  355. 
VOL.  VL  NO.  4.  33 
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not  come  within  the  restriction  imposed  upon  national  banks, 
and  was  valid.'  If  a  party  be  legally  indebted  to  a  national 
bank  for  money  loaned,  and  afterwards  give  a  mortgage  on 
realty  to  secure  such  debt,  such  mortgage  is  valid  in  the 
hands  of  the  bank.'  Nor  does  the  fact  that  the  old  notes 
were  delivered  up  and  new  ones  given  in  their  place  at  the 
same  time  the  mortgage  is  given,  render  the  mortgage  void. 
The  new  notes  are  evidence  of  the  preexisting  debt,  and  not 
a  new  indebtedness.^  And  when  both  the  old  and  the  new 
jiotes  bore  usurious  interest,  the  usury  avoided  only  the 
interest,  and  did  not  render  the  mortgage  invalid.*  Where 
a  State  bank  had  made  a  loan  secured  by  a  contempo- 
raneous mortgage,  and  afterwards,  and  before  the  debt  was 
discharged,  became  a  national  bank,  it  was  held  that  the 
national  bank  might  foreclose  the  mortgage.^  If  notes 
secured  by  a  mortgage  be  assigned  to  a  national  bank,  and 
by  it  transferred  to  an  innocent  third  party,  the  passage 
through  the  bank  will  not  extinguish  the  mortgage.  And 
unless  the  evidence  shows  explicitly  that  the  mortgage  was 
given  to  secure  a  contemporaneous  loan  or  future  advances, 
the  presumption  will  be  that  it  was  given  for  a  preexisting 
debt.^  A  national  bank  loaned  money  on  a  promissory  note 
indorsed  by  a  third  party,  and  the  latter's  liability  was 
secured  by  a  mortgage  on  real  estate  given  by  the  maker 
of  the  note.  It  was  agreed  by  all  parties  that  in  case  of 
default  the  mortgage  should  enure  to  the  benefit  of  the  bank. 
Such  mortgage,  it  was  held,  the  bank  might  foreclose.' 

It  has  been  held  that  mortgages  given  to  national  banks 
to  secure  future  advances  or  contemporaneous  loans  are 
ultra  vires  of  the  corporation,  and  hence  void.     Being  void, 

'  Ornn  v.  Merchants'  National  Bank,  i6  Kan.  341. 

'  Howard  National  Bank  v,  Loomis,  51  Vt  349;  Shinkle  v.  First  National 
Bank,  22  Ohio  St.  516;  Allen  v.  First  National  Bank,  23  Ohio  St.  97. 

3  Shinkle  v.  First  National  Bank,  and  Howard  National  Bank  v.  Loomis 
et  al.,  supra, 

4  Allen  V,  First  National  Bank,  23  Ohio  St.  97. 

5  Schofield  V.  State  National  Bank,  9  Nev.  316. 
^  Richards  v.  Kountze,  4  Nev.  200. 

7  First  National  Bank  v.  Haire,  36  Iowa,  443. 
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no  action  can  be  maintained  on  them ;  and  this  defence  is 
available  to  the  mortgageor  or  his  assigns.'  In  National 
Bank  v,  Matthews,'  the  Supreme  Court  of  the  United  States 
hold  that  though  such  mortgages  are  forbidden  by  the  Bank 
Act,  yet  the  defendant  cannot  avail  himself  of  this  fact.  It 
would  be  highly  inequitable  to  enforce  a  forfeiture  on  this 
ground.  The  prohibition  can  be  taken  advantage  of  only 
by  the  government,  by  its  proper  officer.3  In  the  note  will 
be  found  two  cases  where,  under  the  peculiar  facts,  the 
mortgages  were  held  to  have  been  given  to  secure  preexist- 
ing debts,  and  hence  valid.'* 

The  statute  goes  on  to  recite :  — 

"  Third.  Such  as  shall  be  conveyed  to  it  in  satisfaction 
of  debts  previously  contracted  in  the  course  of  its  dealings."  5 

Where  a  firm  was  indebted  to  a  national  bank  on  drafts 
drawn  on  them  and  accepted,  which  the  bank  had  discounted 
in  its  usual  course  of  business,  and  to  secure  such  indebted- 
ness they  had  transferred  to  the  bank  a  note  of  a  third  party, 
secured  by  deed  of  trust  on  realty  encumbered  with  other 
liens,  and  such  third  party  conveyed  the  property  in  question 

*  Fowler  v.  Scully,  72  Fa.  St.  456  (Sharswood  and  Williams,  J  J.,  dissent- 
ing) ;  Woods  V.  People's  National  Bank,  83  Pa.  St.  57 ;  Crocker  v.  Whitney, 
71  N.  Y.  161 ;  Fridley  v.  Bowen,  87  111.  151 ;  Matthews  v,  Skinker  et  al.,  62 
Mo.  329.  When  the  mortgage  is  given  to  secure  past  indebtedness,  and  also 
for  fature  advances,  the  security  is  good  as  to  the  former  and  void  as  to  the 
latter,  if  the  two  are  severable.  Kansas  Valley  National  Bank  v.  Rowell,  2 
Dill.  371. 

»  98  U.  S.  621. 

3  In  this  case  the  notes  were  secured  by  a  deed  of  trust  in  the  nature  of  a 
mortgage;  and  Miller,  J.,  dissents  from  the  rest  of  the  court,  saying  that  the 
National-Bank  Act  makes  all  such  mortgages  void,  and  that  they  ought  not  to  be 
enforced  by  the  courts.  He  would  have  the  holder  of  the  notes  relegated  to  a 
suit  on  the  notes,  while  the  deed  should  be  of  no  effect  This  case  reverses 
Matthews  v.  Skinker,  62  Mo.  329,  and  is  followed  by  Warner  et  al.  v»  De  Witt 
County  National  Bank,  4  Bradf.  305;  by  National  Bank  v,  Elmore,  9  Re- 
porter, no;  and  by  Howard  National  Bank  v.  Loomis  et  al.,  51  Vt.  349, 
Wroten's  Assignee  v,  Armat,  31  Gratt.  228,  decides  in  the  same  way,  but 
without  referring  to  Bank  v,  Matthews. 

^  Merchants'  National  Bank  v.  Mears,  5  Reporter,  426;  10  Chi.  Leg.  N. 
180;  Worcester  v,  Cheeney,  87  IlL  602. 

*  U.  S.  Rev.Suts.,  sect  5137. 
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to  the  bank  for  the  sum  due  from  him  (the  bank  assuming 
to  pay  the  other  liens),  it  was  held  that  the  conveyance  to 
the  bank  was  lawful.  The  bank  may  take  such  a  convey- 
ance of  real  estate  directly,  if  the  transaction  be  honestly 
done  to  secure  a  debt  already  due,  and  be  not  a  mere  pre- 
tence to  cover  speculations  in  realty.* 

The  statute  thus  continues :  — 

^'Fourth.  Such  as  it  shall  purchase  at  sales  under  judg- 
ments, decrees,  or  mortgages  held  by  the  association,  or 
shall  purchase  to  secure  debts  due  to  it."  ■ 

Where  a  party  owed  a  sum  of  money  to  a  national  bank, 
and  to  secure  it  and  a  further  loan  to  him  by  the  bank, 
assigned  to  the  latter  a  mortgage  on  certain  lands,  it  was 
held  that  the  bank  might  lawfully  acquire  such  real  estate^ 
and  that  in  such  a  transaction  the  bank  is  not  restricted  to 
purchasing  only  to  the  exact  amount  of  the  antecedent 
debt,  but  is  entitled  to  cover  the  entire  amount  due  to  it^ 
so  long  as  the  security  of  such  debt  is  the  bona  fide  o\y\tsX 
of  the  purchase.3 

VIII.  Powers  specifically  granted,  —  (i.)  Increase  of  Capi- 
tal Stock,  —  By  sect.  5142,  United  States  Revised  Statutes, 
a  national  bank  may,  under  certain  conditions,  increase  its 
capital  stock ;  but  no  increase  shall  be  valid  until  the  certifi- 
cate of  the  comptroller  of  the  currency  is  obtained.  And 
where  new  shares  had  been  subscribed  and  a  dividend 
declared  before  such  certificate  had  been  obtained,  it  was 
held  that  the  new  shares  were  not  taxable  under  a  city  ordi- 
nance until  approval  by  the  comptroller  in  due  form.-* 

(2.)  Diminution  of  Capital  Stock.  —  Sect.  5143  provides 
for  the  reduction  of  capital  stock.  Where  a  national  bank 
has  determined  to  reduce  its  capital  stock,  it  cannot  retain 
as  a  surplus  fund  the  money  received  by  it  for  retired  stock. 
Nor  can  they  hold  a  dividend  once  declared,  with  a  view  to 

»  Mapcs  et  al.  v.  Scott  et  al.,  88  III.  352. 

»  Sect.  5137. 

3  Upton  V,  National  Bank,  120  Mass.  153. 

<  Charleston  v.  People's  National  Bank,  5  So.  Car.  103. 
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establish  such  a  fund;  and  the  fact  that  such  a  procedure 
may  be  beneficial  to  the  stockholders  is  no  excuse.' 

(3.)  Power  to  certify  and  accept  Checks,  —  In  Merchants' 
National  Bank  v.  State  National  Bank,"  it  was  held  that  a 
national  bank  has  the  power,  by  its  duly  authorized  officer, 
to  certify  checks.  The  court  say,  in  the  opinion,  that  such 
certificate  is  equivalent  to  acceptance.  It  implies  that  the 
check  is  drawn  on  sufficient  funds  in  the  hands  of  the 
drawee,  that  they  have  been  set  apart  for  its  satisfaction, 
and  that  they  will  be  so  applied  whenever  the  check  is 
presented  for  payment.^  Since  the  controversy  in  that  case 
arose,  it  has  been  enacted  by  Congress^  that  it  shall  be 
unlawful  for  any  bank  to  certify  any  check  drawn  upon  it 
unless  the  drawer  has,  at  the  time  it  is  certified,  funds  on 
deposit  with  the  association  equal  in  amount  to  the  face  of 
the  check ;  and  provides  a  penalty  for  violation  of  the  sec- 
tion. It  is  competent  for  a  bank  to  give  a  parol  acceptance 
of  a  check  to  pay  the  same  when  the  drawer  shall  have  suf- 
ficient funds  to  meet  it  in  possession  of  the  bank.  When 
the  funds  reach  the  bank  the  acceptance  becomes  absolute, 
and  the  bank  liable  thereon.' 

IX.  Implied  Special  Powers. —  (i.)  Power  to  receive  Special 
Deposits.  —  It  is  a  very  common  practice  with  banks  of  all 
kinds  to  receive  special  deposits  from  their  customers  for 
safe-keeping,  and  with  or  without  reward.  The  question 
has  arisen  as  to  the  power  of  national  banks  to  act  as 
bailees  in  this  manner,  and  their  liability  in  case  of  loss. 
There  is  some  conflict  of  decision  with  regard  to  this  ques- 
tion, and  for  some  time  it  was  a  moot  one.  But  the  United 
States  Supreme  Court*  have  decided  that  national  banks 
have  such  power,  and  that  they  will  be  responsible  for  their 

'  Seeley  v.  New  York  Exchange  Bank,  4  Abb.  N.  C.  61. 

«  10  Wall.  604. 

9  See  also  Cook  v.  State  National  Bank,  52  N.  Y.  96. 

4  U.  S.  Rev.  SUU.,  sect  5208. 

s  First  National  Bank  v.  Manufacturers'  National  Bank,  7  W.  Va.  544. 

^  First  National  Bank  v.  Graham,  21  Alb.  L.  J.  311  (October  term,  1879). 
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negligence  in  the  keeping  of  such  deposits.  The  opinion 
contains  a  review  of  the  cases  on  the  subject,  and  the 
decision  is  rested  mainly  on  sect.  5228,  Revised  Statutes, 
which  provides  that  after  failure  of  a  national  bank  to  pay 
its  circulating  notes,  etc.,  it  shall  be  allowed  to  transact  only 
certain  specified  business  and  "  to  deliver  special  deposits." 
The  court  say  that  this  implies  that  the  receiving  of  special 
deposits,  for  hire  or  gratuitously,  is  part  of  the  legitimate 
business  of  national  banks,  and  that  their  degree  of  responsi- 
bility will  be  determined  according  to  whether  the  bailment 
was  for  hire  or  gratuitous.  The  Court  of  Appeals  of  New 
York  have  also  held  that  it  is  competent  for  national  banks 
to  receive  such  deposits  gratuitously ;  and  further,  that  the 
phrase  "  special  deposits  "  has,  by  the  course  of  banking, 
from  the  earliest  times,  acquired  an  ascertained  meaning/ 
In  the  note  will  be  found  a  collection  of  the  remaining 
authorities  on  this  subject.' 

'  Pattison  v.  Syracuse  National  Bank,  i  Am.  L.  Rey.  (n.  s.)  536  (affirming 
s,  c.  17  Hun,  419). 

*  In  Chattahoochee  National  Bank  v.  Schley,  58  Ga.  369,  the  oourt  say  that  a 
national  bank  which  habitually  receives  special  deposits  as  a  matter  of  accommo- 
dation, is  bound  by  the  act  of  its  cashier  in  so  receiving  a  deposit  of  stocks  and 
bonds.  The  bank,  though  acting  without  reward,  is  a  bailee,  and  is  responsible 
for  gross  negligence.  The  point  is  dictum  merely  in  that  case.  So  in  First  Na- 
tional Bank  v.  Rex,  89  Pa.  St.  308,  it  is  assumed  that  the  bank  may  receive  sach 
deposits,  and  it  is  held  chargeable  only  for  gross  negligence.  In  Lancaster 
County  National  Bank  v.  Smith,  62  Pa.  St.  47,  the  bank  was  held  for  gross  negli- 
gence, but  the  question  as  to  its  power  to  receive  such  deposit  was  not  specifically 
passed  on.  Scott  v.  National  Bank,  72  Pa.  St  471 ;  De  Haven  v,  Kensington 
National  Bank,  81  Pa.  St.  95 ;  and  Smith  v.  First  National  Bank,  99  Mass. 
605,  went  off  on  the  finding  that  the  banks  were  not  grossly  negligent,  and 
hence  not  responsible  in  any  case.  Dearboum  v.  Union  National  Bank,  58 
Me.  273,  was  decided  on  a  point  of  pleading.  It  cannot  be  determined  from 
the  report  of  First  National  Bank  v.  Ocean  National  Bank,  60  N.  Y.  278, 
whether  the  reversal  was  because  gross  negligence  was  not  proved,  or  becaose 
the  cashier  had,  in  the  absence  of  express  authority  or  language,  no  power  to 
bind  the  bank.  An  able  note,  from  the  pen  of  Judge  Redfield,  to  the  report  of 
the  case  of  Wiley  v.  First  National  Bank  {infra)  is  to  be  found  in  14  Am.  L. 
Reg.  (N.  s.)  342.  The  conclusion  of  the  writer  is  in  support  of  that  decision, 
and  against  the  power  of  national  banks  to  receive  such  deposits.  The  gist  of 
the  argument  is,  that  the  custody  of  valuables  as  mere  bailees  is  not  a  part  of  the 
legitimate  business  of  banking,  and  hence  will  not  follow  by  implication  from 
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Where  United  States  bonds  of  one  class  were  deposited 
with  a  national  bank  to  be  exchanged  for  other  bonds  of  the 
United  States,  and  the  bank,  on  demand,  refused  to  deliver 
either  the  deposited  or  any  bonds,  it  was  held  that  it  was 
competent  for  the  bank  to  receive  such  securities  for  the 
purpose  of  making  such  exchange ;  that  the  bank  was  not  a 
mere  gratuitous  bailee,  even  though  no  compensation  were 
paid  directly  by  the  depositor ;  and  that  it  was  required  to 
exercise  ordinary  care  in  the  transaction.' 

Where  a  State  bank  had  received  a  special  deposit  of 
coin,  and  afterwards  had  become  a  national  bank,  it  was 
held  that  by  the  change  it  escaped  none  of  its  former  lia- 
bility, and  that  the  plaintiff  should  recover  his  deposit."* 

Where  a  national  bank  took  in  custody  a  contract  in 
writing  between  two  parties,  and  also  a  sum  of  money,  and 
engaged  to  hold  the  latter  as  security  for  the  fulfilment  of 
the  contract,  it  was  held  that  such  a  receipt  was  within  the 
power  of  the  bank,  and  that  it  was  a  bailment  for  hire.3 

(2.)  Power  to  lend  its  Credit.  —  It  is  not  within  the  scope 
of  the  powers  of  a  national  bank  to  lend  its  credit  for  the 

the  general  grant  of  power  to  transact  the  business  of  banking ;  that  corpora- 
tions can  never  enlarge  their  powers  by  usage  or  custom ;  and  therefore,  in  the 
absence  of  a  special  grant  of  power  to  receive  such  deposits,  can  never  legally 
exercise  that  function.  Of  course  this  argument  falls  before  the  judgment  of 
the  Supreme  Court  of  the  United  States  of  an  implied  power,  in  First  National 
Bank  v.  Graham,  supra,  Wiley  v.  First  National  Bank,  47  Vt  546,  and 
Whitney  v.  First  National  Bank,  50  Vt  388,  both  hold  that  a  national  bank 
has  no  such  power,  and  is  not  responsible  for  the  loss  of  such  deposits. 

When  the  bailment  is  for  hire,  the  courts  generally  say  that  the  bank  will  be 
more  strictly  held  than  if  merely  gratuitous,  —  in  the  latter  case  for  gross  and 
in  the  former  for  less  negligence.  Thus,  where  a  bank  took  bonds  from  a  cus- 
tomer as  collateral  for  an  existing  debt  and  for  future  advances,  and  the  bonds 
were  stolen  after  the  existing  debt  had  been  paid,  it  was  held  that  such  a  trans* 
action  was  entirely  within  the  scope  of  the  powers  of  a  national  bank ;  that  the 
bank  was  a  bailee  for  hire ;  that  it  was  to  be  held  to  ordinary  diligence ;  and 
duLt  the  measure  of  damages  was  the  value  of  the  bonds  when  lost,  and  not 
when  demanded  by  the  bailor.     Third  National  Bank  v.  Boyd,  44  Md.  47. 

'  Leach  v.  Hale,  31  Iowa,  69. 

'  Coffey  V,  National  Bank  of  Missouri,  46  Mo.  140.  The  measure  of  dam- 
ages was  the  marketable  value  of  the  coin  at  the  ti  11  e  of  the  conversion. 

3  Boshnell  v.  Chatauqua  County  National  Bank,  10  Hun,  378, —  the  consid- 
eration being  the  use  of  the  deposited  money. 
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accommodation  of  its  customers  by  guaranteeing  the  latter^s 
paper.'  The  same  question  is  discussed  in  the  dissenting 
opinion  of  Tappan,  J.,'  and  a  like  conclusion  reached,  but 
the  majority  of  the  court  considered  the  point  as  not  involved 
in  the  case  before  them.  Where  the  vice-president  of  a 
national  bank,  upon  making  a  transfer  for  value  of  certain 
of  the  bank's  notes  to  a  correspondent,  pledged  the  credit 
of  the  bank  for  their  payment,  it  was  held  that  it  was  com- 
petent for  the  bank  to  give  such  warranty ;  and,  that  method 
of  transfer  being  common  with  banks,  the  bank  was  estopped 
to  deny  the  authority  of  the  vice-president  to  so  act  in  the 
matter.3 

(3.)  Control  over  Officers  and  Employees.  —  Where  the  ar- 
ticles of  association  give  authority  to  the  board  of  directors 
to  remove  officers,  and  the  comptroller  of  the  currency  has 
impliedly  approved  the  same  by  issuing  circulating  notes  to 
the  bank,  the  directors  may  remove  the  president  of  the  bank, 
although  no  by-laws  have  been  adopted.^  The  general  rules 
of  law  as  to  the  hiring  of  servants  and  their  discharge  for 
misconduct  apply  to  national  banks.  Thus,  a  teller,  though 
hired  for  a  definite  time,  may  be  discharged  by  the  president 
for  disobedience  of  lawful  instructions,  before  the  expiration 
of  the  specified  time.  A  national  bank  cannot  hire  a  ser- 
vant for  a  definite  time  and  waive  the  right  to  discharge  him 
for  cause.s 

X.  Powers  incidental  to  the  Banking  Business,  —  (i.)  The 
Statute,  —  By  the  statute  governing  national  banks,  power  is 
conferred  upon  them  "  to  exercise  by  its  board  of  directors, 
or  duly  authorized  officers  or  agents,  subject  to  law,  all  such 
incidental  powers  as  shall  be  necessary  to  carry  on  the  busi- 
ness of  banking:  (i)  by  discounting  and  negotiating  drafts, 
bills  of  exchange,  promissory  notes,  and  other  evidences  of 

'  Seligman  v,  Charlottesville  National   Bank,  3   Hughes,  647 ;  Johnston 
Bros.  &  Co.  V,  Charlottesville  National  Bank,  3  Hughes,  657. 
'  National  Bank  v.  Wells,  15  Hun.  51. 

3  People's  Bank  v.  Manufacturers'  Bank,  10  CenL  L.  J.  356. 

4  Taylor  v.  Hutton,  43  Barb.  195. 

5  Harrington  v.  First  National  Bank,  I  Thomp.  &  C.  361. 
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debt ;  (2)  by  receiving  deposits ;  (3)  by  buying  and  selling 
exchange,  coin,  and  bullion ;  (4)  by  loaning  money  on  per- 
sonal security;  (5)  and  by  obtaining,  issuing, and  circulating 
notes  according  to  the  provisions  of  this  title." '  This  section 
has  been  said  to  embody  five  distinct  grants  of  power,  no 
one  of  which  is  a  limitation  on  the  others.' 

(2.)  Distinction  between  Discounting  and  Purchasing. — 
Under  the  first  grant,  a  distinction  has  been  taken  in  the 
cases  between  discounting  and  purchasing  a  note ;  and  it 
has  been  held  that,  since  a  national  bank  has  no  express 
authority  to  purchase  a  note,  such  a  transaction  is  ultra 
vires  of  the  corporation,  and  there  can  be  no  recovery  on 
it.3  These  cases  were  decided  on  the  authority  of  a  case  in 
Minnesota,  which  arose  under  a  State  statute  substantially 
the  same,  as  to  this  provision,  as  the  act  of  Congress  under 
consideration.^  In  that  case  the  court  say :  "  Discounting  a 
note  and  buying  it  are  not  identical  in  meaning,  the  latter 
expression  being  used  to  denote  the  transaction  '  when  the 
seller  does  not  indorse  the  note  and  is  not  accountable  for 
it'  »  ♦  ♦  Though,  as  is  urged  by  plaintiff,  the  bank 
acquires  a  title  to  discounted  paper,  and  hence  may,  in  a 
certain  sense,  be  said  to  have  purchased  it,  yet  it  is  a  pur- 
chase by  discount,  —  which  is  permitted,  —  and  does  not 
involve  the  exercise  of  a  power  of  purchase  in  any  other 
way  than  by  discount."*  The  reason  of  the  rule  is  said* 
to  be  an  intention  of  the  legislature  to  prevent  the  banks 
evading  the  usury  laws,  which  they  might  do  if  empowered 
to  purchase  bills  and  notes,  by  buying  at  any  price  fixed  by 
the  parties.  A  bank  is  not,  however,  limited  to  discounting 
paper  made  directly  by  the  borrower  to  itself.     It  may  dis- 

»  U.  S.  Rev.  Stats.,  sect  5136,  "Seventh." 

'  Shoemaker  v.  National  Mechanics'  Bank,  2  Abb.  U.  S.  416.  The  sep- 
arate grants  are  indicated  in  the  text  by  the  figures  in  parentheses. 

3  Lazear  v.  National  Union  Bank,  8  Reporter,  499 ;  First  National  Bank 
V,  Pierson,  24  Minn.  140. 

4  Fanners'  etc.  Bank  v.  Baldwin,  23  Minn.  198. 

'  Discounting  a  note  is  only  a  mode  of  loaning  money.     Niagara  County 
Bank  v.  Baker,  15  Ohio  St  68;  Talmadge  v.  Pell,  7  N.  Y.  328. 
^  Farmers'  etc.  Bank  v,  Baldwin,  23  Minn.  198. 
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count  any  paper  for  the  holder,  when  such  paper  is  perfect 
and  available  in  the  hands  of  the  holder.'  Nor  is  a  national 
bank  prohibited  to  discount  a  promissory  note,  though  made 
for  the  accommodation  of  the  payee,  without  consideration, 
and  though  the  bank,  when  it  discounts  such  note,  has  notice 
of  such  facts.'  In  Massachusetts,  where  it  is  not  necessary 
that  the  plaintiff  in  a  suit  on  a  promissory  note  should  have 
the  legal  title  to  or  beneficial  interest  in,  or  any  title  to 
or  interest  in,  the  note,  it  has  been  held  that  a  national  bank 
which  purchases  a  note  from  an  indorsee  may  maintain  an 
action  thereon  against  prior  parties,  and  that  the  question 
of  the  illegality  of  the  purchase  by  the  bank  does  not  arise 
in  such  case.3 

Buying  checks  of  individuals  on  other  banks  is  a  part  of 
the  usual  business  of  banking,  and  a  national  bank  may  deal 
in  such  paper  without  special  mention  of  the  power,  and 
whether  the  checks  are  to  bearer  or  order. *♦ 

(3.)  Power  to  take  Collateral,  —  It  is  entirely  competent 
for  a  national  bank  to  take  collateral  security  for  existing 
debts,  for  discounts,  and  for  future  loans.  Such  a  proced- 
ure is  within  the  usual  course  of  banking,  and  incident 
thereto,  and  therefore  within  the  terms  of  the  Bank  Act^ 
Such  collateral  may  be  the  stock  of  a  corporation,^  or  of 
another  national  bank.'  Such  a  loan  is  not  prohibited  by 
the  letter  or  spirit  of  the  Bank  Act;  and  if  it  were,  the 
lender  could  not  set  up  its  own  violation  of  the  law  to  escape 
its  liability  of  being  assessed  as  a  stockholder.^     So  also  it 

'  Smith  V,  Exchange  Bank,  26  Ohio  St  141. 

*  Thatcher  v.  West  River  National  Bank,  19  Mich.  196. 

3  National  Pemberton  Bank  v.  Porter,  125  Mass.  333;  AtUeborough  Na- 
tional Bank  v.  Rogers  et  al.,  125  Mass.  339;  Atlas  National  Bank  v.  Savery 
(Sup.  Ct  Mass.),  9  Cent.  L.  J.  227. 

4  First  National  Bank  v,  Harris,  108  Mass.  514. 

5  Third  National  Bank  v.  Boyd,  44  Md.  47. 

^  Shoemaker  v.  National  Bank,  2  Abb.  U.  S.  416;  Canfield  v.  State 
National  Bank,  I  N.  W.  Rep.  173. 

7  National  Bank  v.  Case,  99  U.  S.  628. 
^  National  Bank  v.  Case,  supra. 
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may  advance  money  on  United  States  bonds,  and  becomes 
a  bailee  for  hire  of  such  securities.' 

The  right  to  take  a  chattel  mortgage  to  secure  a  pre- 
viously contracted  debt  was  affirmed  in  the  case  cited,* 
under  the  implied  power  to  protect  itself  from  loss ;  but  the 
authority  to  take  such  a  mortgage  for  future  advances  or 
contemporaneous  loans  was  not  passed  on. 

It  has  been  held  that  a  national  bank  may  take  a  pledge 
of  a  railroad  locomotive  as  a  security  for  a  contemporaneous 
loan.3  In  that  case  Judge  Dillon  gives  it  as  his  opinion  that 
national  banks  are  not  confined,  "  in  the  taking  of  security 
for  discounts  and  loans,  to  the  security  afforded  by  the 
names  of  indorsers  or  personal  sureties,  but  may  take  a 
pledge  of  bonds,  choses  in  action,  bills  of  lading,  or  other 
personal  chattels.  The  words  '  loans  or  personal  security,' 
in  the  Banking  Act,  are  used  in  contradistinction  to  real- 
estate  security."  ^ 

XI.  Express  Prohibitions  on  National  Banks,  —  (i.)  Pro^ 
kibition  against  lending  at  an  Usurious  Rate  of  Interest.  — 
The  National-Bank  Act  authorizes  national  banks  to  charge 
the  rate  of  interest  allowed  in  the  State,  Territory,  or  dis- 
trict where  located,  and  no  more,  except  where  a  different 
rate  is  limited  for  State  banks  of  issue,  in  which  case  national 
banks  may  charge  that  rate ;  and  when  no  rate  is  there 
fixed,  then  not  to  exceed  seven  per  cent.  Exchange  shall 
not  be  counted  as  interest.  Interest  at  the  specified  rate 
may  be  taken  or  reserved  in  advance.  When  a  bank  charges 
an  usurious  interest,  it  shall  forfeit  the  amount  charged ; 
when  it  takes  or  receives  such  interest,  the  person  paying  it, 
or  his  legal  representatives,  may  recover,  in  an  action  in  the 
nature  of  an  action  of  debt,  twice  the  amount  of  the  interest 

'  Third  National  Bank  v,  Boyd,  44  Md.  47. 
'  Spafford  v.  First  National  Bank,  37  Iowa,  181. 
)  PitUburgh  etc.  v.  State  National  Bank,  2  Cent  L.  J.  692. 
*  See  alio  Erie  Bank  v.  Smith,  3  Brews.  9 ;  Maitland  v.  Citizens'  National 
Btnk,  40  Md.  54a 
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paid  in.  Such  action  must  be  brought  within  two  years 
from  the  time  of  the  usurious  transaction.^ 

Where  notes  were  delivered  to  a  national  bank  to  be 
sent  to  other  banks,  to  be  there  discounted  at  the  legal  rate, 
and  the  national  bank  had  indorsed  the  notes  and  charged  a 
commission  for  so  lending  its  credit,  the  transaction  was  held 
not  to  be  usurious.  Such  a  transaction  might  be  a  mere 
cover  for  usury,  and  in  such  case  the  penalty  would  attach ; 
but  where  the  arrangement  was  carried  out  literally,  as 
above,  and  the  first  bank  did  not  in  fact  discount  the  notes, 
but  merely  procured   their  discount,  there  was  no  usury.* 

In  Kentucky,  where  at  the  time  a  statute  existed  forbid- 
ding a  higher  rate  of  interest  than  six  per  cent,  unless  by  a 
memorandum  signed  by  the  party  chargeable  thereon,  when 
ten  per  cent  might  be  charged,  a  national  bank  discounted 
notes  at  ten  per  cent.  It  was  held  that  the  notes  themselves 
constituted  a  memorandum,  and  that  the  interest  was  lawful.' 

In  New  York,  where  there  is  no  rate  limited  at  which 
natural  persons  may  discount  paper,  but  the  legal  rate  of 
interest  in  the  State  is  seven  per  cent,  it  was  held  that  a 
national  bank,  in  discounting  paper,  was  imited  to  seven 
per  cent,  and  this  whether  the  State  rate  of  legal  interest 
generally  applied  or  not.  For,  if  it  did  not  apply,  then  the 
National-Bank  Act  interposed  with  its  maximum  of  seven  per 
cent.  It  was  further  held  that  it  made  no  difference  whether 
such  paper  was  accommodation  or  business  paper.^  And  in 
the  same  State,  where  a  statute  of  1858  forbids  corporation 
borrowers  to  set  up  the  defence  of  usury,  the  effect  of  which 
was  to  remove  the  limit  to  the  rate  of  interest  which  a  cor- 
poration might  pay,  it  was  held  that  a  national  bank,  in  loan- 
ing money  to  a  corporation,  was  restricted  to  seven  per  cent* 

'  U.  S.  Rev.  Suts.,  sects.  5197,  5198. 
*  National  Bank  v.  Wells,  15  Hon,  51. 

3  Newell  V.  National  Bank,  12  Bush,  57. 

4  Johnson  v.  National  Bank,  74  N.  Y.  329. 

5  In  re  Wild,  ii  Blatchf.  243;  s,  c,  sub  nom.  Ocean  National  Bank  «. 
Estate  of  Wild,  10  NaL  Bank.  Reg.  568. 
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Where  the  rate  allowed  in  a  State  generally  was  higher 
than  that  "  limited  to  banks  of  issue  "  organized  under  its 
laws,  it  was  held  that  a  national  bank  might  charge  the 
higher  rate.'  Where  a  State  bank,  by  a  special  charter,  was 
allowed  to  contract  for  any  rate  of  interest,  but  the  other 
State  banks  were  restricted  by  a  general  law  of  the  State,  it 
was  intimated  that  national  banks  in  that  State  could  not 
take  advantage  of  the  exceptional  privilege  accorded  to  a 
single  bank.  The  case,  however,  went  off  on  a  point  of 
pleading.' 

(2.)  Penalty  for  receiving  Unlawful  Interest,  —  There  seems 
to  be  a  difference  of  opinion  as  to  whether,  when  unlawful 
interest  has  been  paid  to  a  national  bank,  it  shall  forfeit 
the  entire  interest  paid  in,  or  double  the  excess  over  the 
lawful  rate.  Judge  Dillon  holds  that  the  forfeiture  is  of 
double  the  entire  amount  actually  paid  in.3  The  New  York 
Court  of  Appeals  ♦  hold  that  the  forfeiture  extends  only  to 
double  the  excess  over  the  lawful  rate.  The  view  of  Dillon, 
J.,  is  followed  in  National  Bank  v.  Davis,^  but  without  citing 
his  decision.^  The  weight  of  authority  would  hence  seem 
to  favor  the  forfeiture  of  double  the  entire  amount  paid  in. 

(3.)  Remedy  for  recovering  Usury,  —  Where  usurious  inter- 
est has  actually  been  paid,  the  only  method  of  recovering 
the  penalty  is  by  an  action  in  the  nature  of  an  action  of 
debt.  The  action  must  be  brought  by  the  person  paying 
the  interest,  or  his  legal  representatives,  and  he  or  they  will 
not  be  allowed  to  recoup  or  counter-claim  the  same  in  any 
other  action.     The  statutory  method  is  exclusive.' 

>  Tiflany  v.  National  Bank,  18  Wall.  409.  Contra^  Shunk  v.  First 
National  Bank,  22  Ohio  St.  508  (Welch,  J.,  dissenting). 

*  First  National  Bank  v,  Gruber,  87  Pa.  St.  468,  wherein  the  case  of  First 
National  Bank  v.  Duncan,  25  Pitts.  Leg.  Jour.  169,  is  distinguished. 

3  Crocker  v.  First  National  Bank,  3  Am.  L.  T.  (n.  s.)  350. 

4  Hintermaster  v.  First  National  Bank,  64  N.  Y.  212. 

5  6  CenL  L.  J.  106. 

^  So  also  in  Pennsylvania.     Overholt  v.  National  Bank,  82  Pa.  St  49a 

7  Brown  v.  Second  National  Bank,  72  Pa.  St  209;  Wiley  v.  SUrbuck,  44 

Ind.  298;  Barnet  v.  National  Bank,  98  U.  S.  555;  Stephens  v,  Monongahela 

National  Bank.  88  Pa.  St   157;  First  National  Bank  v,  Stauffer,   I  Am.  L. 

Rev.   (N.  s.)  389;  First  National  Bank  v.  Gruber,  21  Alb.  L.  J.  238.     In 
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(4.)  Statute  of  Limitation, — The  limitation  of  two  years 
begins  to  run  at  the  time  the  usurious  payment  is  made/  and 
refers  only  to  the  case  where  usury  has  been  actually  paid 
in,  and  not  to  the  case  of  mere  reservation  of  illegal  in- 
terest.' 

(5.)  Forfeiture  of  Reserved  Interest.  — The  only  way  to  for- 
feit reserved  usurious  interest,  as  described  in  the  Bank  Act, 
is  to  plead  such  fact  as  a  set-off  in  an  action  by  the  bank  to 
recover  the  amount  loaned.  No  affirmative  action  will  lie 
to  forfeit  it.3  Where  usurious  interest  has  been  reserved 
there  is  left  to  the  bank  a  locus  poenitentice,  and  it  may,  on 
receiving  payment  of  the  debt,  discharge  itself  from  all  lia- 
bility by  crediting  the  debtor  with  the  amount  of  interest 
reserved.^  But  where  a  national  bank  knowingly  receives 
usury  on  a  loan  made  or  a  note  discounted,  it  does  not 
entitle  the  borrower  to  have  such  interest  applied  as  a  pay- 
ment of  so  much  of  the  principal  debt,  in  an  action  brought 
more  than  two  years  after  such  payment  of  interest  was 

National  Bank  v.  Davis,  6  Cent  L.  J.  106,  it  was  held  that  if  a  national  bank 
discount  a  note  at  an  usurious  rate,  it  can  recover  only  the  face,  less  the  entire 
rate  reserved.  But  if  the  note  be  renewed,  the  borrower  paying  the  usurious 
interest  out  of  his  pocket  in  advance,  the  defendant  may  recoup,  or  recover  in 
an  independent  action  double  the  entire  amount  of  the  interest  paid  at  the 
renewal. 

*  Stephens  v.  Monongahela  National  Bank,  88  Pa.  Sl  157.  In  Duncan  r. 
First  National  Bank,  11  Bank.  Mag.  787,  it  was  held  that  where  a  national 
bank  has  actually  received  usurious  interest,  it  may  elect  to  apply  the  excess 
over  the  lawful  interest  to  the  reduction  of  the  principal  at  any  time  before  the 
note  is  paid  in  full,  or  before  judgment  is  entered  for  the  full  amount :  and  that 
the  statute  of  limitation  does  not  begin  to  run  until  after  payment  of  principal 
or  entry  of  judgment  as  above  described. 

'  Shinkle  v.  First  National  Bank,  22  Ohio  St.  516  ;  Brown  v.  Second  Na- 
tional Bank,  72  Pa.  St.  209;   Picket  v.  Merchants'  National  Bank,  32  Ark  546. 

3  Hintermaster  v.  First  National  Bank,  64  N.  Y.  2ii  (dictum  merely); 
Brown  v.  Second  National  Bank,  72  Pa.  St.  209 ;  Lucas  v.  Government  Na- 
tional Bank,  72  Pa.  St.  228.  In  this  case  there  is  a  dictum  that  usurious 
interest  reserved  by  a  national  bank  could  be  set  off  by  the  defendant  though 
the  suit  was  on  another  transaction.  This  case  is  limited,  however,  by  Over- 
holt  V,  National  Bank,  82  Pa.  St.  490,  where  it  was  held  that  defendant  coold 
not  set  off  usurious  interest  reserved  by  a  national  bank  on  another  and  indf 
pendent  note.     Vide  &\%o  Hade  v.  McVay,  31  Ohio  Sl  231. 

4  Higley  v.  First  National  Bank.  26  Ohio  St.  75. 
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made,  to  recover  the  principal  sum.*  Payments  made  gen- 
erally on  an  usurious  note  will  be  applied  in  reduction  of  the 
principal,  for  the  reason  that  by  the  mere  fact  of  reserving 
illegal  interest  the  interest-bearing  power  of  the  note  is 
destroyed.' 

The  general  principle  of  the  law  of  usury,  that  a  contract 
once  usurious  cannot  throw  off  that  taint  by  the  aid  of  sub- 
sequent circumstances,  applies  with  equal  force  to  the  ques- 
tions now  under  consideration.  Thus,  if  a  note  be  given  in 
renewal  of  an  usurious  note,  and  the  interest  of  the  latter 
be  incorporated  in  the  new  note,  the  interest  on  both  will 
be  deducted.3  The  taint  of  usury  will  affect  the  whole  line 
of  renewal  notes.'^  And  when  a  national  bank  discounts  a 
note  at  usurious  interest,  such  act  works  a  forfeiture  of  the 
interest  which  would  otherwise  have  accrued  after  maturity, 
as  well  as  the  entire  interest  which  the  bill  or  note  carries 
with  it,  or  which  has  been  agreed  to  be  paid  thereon.* 

(6.)  Jurisdiction  of  State  Courts  in  Actions  to  recover  the 
Penalty  from  National  Banks,  —  This  question  has  been  de- 
cided in  both  ways,  but  clearly  the  weight  of  authority,  as 
well  as  principle,  is  in  favor  of  such  jurisdiction.^  So  also 
may  State  courts  entertain  actions  brought  by  national  banks 
to  recover  money  loaned ; '  and  the  defendant  may  set  off 
usury  in  such  a  case.®  But  the  courts  of  one  State  have  no 
jurisdiction  of  an  action  against  a  national  bank  located  in 

'  Higley  v.  First  National  Bank,  supra. 

'  Bank  v,  Slemmons,  34  Ohio  St.  142. 

3  Bank  v.  Slemmons,  supra;  National  Bank  v.  Eyre,  9  Reporter,  83. 

^  Cake  V,  First  National  Bank,  86  Pa.  St  303 ;  Stephens  v,  Monongahela 
National  Bank,  88  Pa.  St.  157.   ^ 

5  First  National  Bank  v,  SUuffer,  i  Am.  L.  Rev.  (n.  s.)  389;  s.  c,  21  Alb. 
L.  J.  456 ;  Shunk  v.  First  National  Bank,  22  Ohio  St.  508 ;  Lucas  r.  Gov- 
ernment National  Bank,  78  Pa.  St.  228. 

^  In  the  aflBnnative,  Bletz  v,  Columbia  National  Bank,  87  Pa,  St.  87 ;  Gru- 
ber  V,  First  National  Bank,  87  Pa.  St.  465  ;  Hade  v,  McVay,  31  Ohio  St.  231 ; 
Ordway  v.  Central  National  Bank,  47  Md.  217;  Dow  v,  Irasburgh  National 
Bank,  50  Vt  1 12.  Contra^  Newell  v.  National  Bank,  12  Bush,  57;  Missouri 
River  Tel.  Co.  v.  First  National  Bank,  74  111.  217. 

^  First  National  Bank  v.  Hubbard  et  al.,  49  Vt  i. 

*  National  Bank  v.  Eyre,  9  Reporter,  83. 
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another  State,  for  the  recovery  of  the  penalty  imposed  upon 
a  national  bank  for  the  receipt  of  usurious  interest'  The 
right  of  action  for  the  recovery  of  the  forfeiture  imposed  by 
Congress  on  national  banks  for  receiving  usury  is  a  personal 
right  restricted  to  the  person  actually  making  the  illegal 
payment  (or  his  legal  representatives),  and  is  not  available 
to  other  and  antecedent  parties  on  the  note  or  bill.' 

(7.)  Usury  does  not  avoid  the  Loan,  —  In  the  adjudications 
on  this  question,  the  courts  have  sought  to  make  a  distinc- 
tion between  the  case  where  the  State  laws  place  a  limita- 
tion on  the  amount  of  interest  which  may  be  charged  on 
money  loaned,  and  the  case  where  such  laws  make  no  limit. 
In  the  former  case,  it  has  been  said  that  if  the  State  laws 
work  a  forfeiture  of  the  principal,  then  such  laws  must 
govern,  for  the  reason  that  the  clause  in  the  Bank  Act  for- 
feiting the  entire  interest  relates  only  to  the  provision  appli- 
cable to  those  States  where  there  are  no  usury  laws,  leaving 
the  other  cases  to  be  governed  by  the  State  laws.3  The  dis- 
tinction seems  forced,  and  is  distinctly  repudiated  by  the 
case  of  Central  National  Bank  v,  Pratt.^  The  intention  of 
Congress  appears  to  have  been,  that  when  national  banks 
receive  a  greater  amount  of  interest  than  is  allowed,  they 
shall  forfeit  double  the  sum  actually  paid  in  as  interest,  and 
that  they  may  recover  the  principal,  s 

*  Missouri  River  Tel.  Co.  v.  First  National  Bank,  74  111.  217. 
"  Smith  V,  Exchange  Bank,  26  Ohio  St  141. 

3  First  National  Bank  v.  Lamb,  50  N.  Y.  95  (reversing  j.  c,  in  57  Barb. 
429)  ;  Re  Wild,  il  Blatchf.  243.  In  Hintermaster  v.  First  National  Bank, 
64  N.  Y.  212,  it  is  said  that  since  the  judgment  in  Farmers*  etc.  Bank  v,  Dear^ 
ing  {infra),  the  case  of  First  National  Bank  v.  Lamb  (supra)  can  no  longer 
be  considered  as  an  authority. 

4  115  Mass.  539.     See  also  Davis  v,  Randall,  115  Mass.  547. 

5  First  National  Bank  v,  Garlinghouse,  22  Ohio  Sl  492 ;  Allen  v.  First 
National  Bank,  23  Ohio  St.  97 ;  National  Bank  v,  Davis,  6  Cent  L.  J.  106 ; 
Cheek  et  al.  v.  Merchants*  National  Bank,  10  Heisk.  618,  note;  Brown  v. 
Second  National  Bank,  72  Pa.  St  209 ;  Lucas  v.  Government  National  Bank, 
78  Pa.  St  228;  Merchants'  etc.  National  Bank  v.  Meyers,  74  N.  C  514; 
Wiley  V.  Starbuck,  44  Ind.  298;  Davis  v.  Randall,  115  Mass.  547;  Central 
National  Bank  v.  Pratt,  115  Mass.  539 ;  National  Exchange  Bank  v.  Moore,  t 
Bond,  170;  Citizens*  National  Bank  v.  Leming,  8  Int  Rev.  Rec  132.  This 
was  definitely  settled  in  Farmers'  etc.  National  Bank  v,  Dearing,  91  U.  S.  39» 
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XII.  Loans  in  Excess  of  One-tenth  of  Capital.  —  By  sect. 
S200  of  the  Revised  Statutes  of  the  United  States  it  is  pro- 
vided that  the  total  liabilities  of  a  national  bank  to  any  per- 
son, corporation,  company,  or  firm  shall  at  no  time  exceed 
one-tenth  of  the  capital  stock  paid  in.  But  bills  discounted 
bona  fide  against  existing  values,  and  discount  of  commer- 
cial paper  actually  owned  by  the  person  negotiating  the 
same,  shall  not  be  considered  as  money  loaned.  Under  this 
section  it  has  generally  been  held  that  when  such  loans  have 
actually  been  made,  the  defendant  in  an  action  by  the  bank 
to  recover  the  amount  loaned  will  not  be  allowed  to  set 
up  as  a  defence  that  the  amount  of  the  loan  was  in  excess  of 
one-tenth  of  the  capital  paid  in,  and  hence  void.  The  pro- 
vision is  a  rule  for  the  government  of  the  bank,  and  not  a 
device  to  enable  a  man  to  avoid  his  just  debts,  and  conse- 
quently such  loans  are  not  void.' 

In  Elder  v.  First  National  Bank,"  the  court  refused  to 
enjoin  a  national  bank  from  transferring  to  an  innocent  third 
party  securities  taken  to  secure  a  loan  in  excess  of  one- 
tenth  of  capital  paid  in.  In  this  case,  as  in  the  case  of  Shoe- 
maker V,  National  Bank,3  the  court  refused  the  injunction  on 
the  ground  that  the  petitioner  did  not  come  into  the  court 
with  clean  hands,  but  did  not  decide  whether  or  not  the  loan 
was  void.  The  point  was,  however,  put  at  rest  by  Gold 
Mining  Company  v.  National  Bank.*  It  will  be  seen  that 
in  the  cases  of  illegal  mortgages  or  excessive  loans  the 
courts  have  refused  to  declare  either  void.  The  restrictions 
are  for  the  internal  government  of  the  bank,  and  their  viola- 
tion can  be  taken  advantage  of  only  by  suit  by  the  comp- 
troller, under  the  statute,  to  forfeit  the  privileges  and  rights 
of  the  bank. 

which  case  was  followed  and  approved  by  the  same  court  in  Oates  v.  First 
National  Bank,  9  Reporter,  97. 

'  Gold  Mining  Co.  v.  National  Bank,  96  U.  S.  640;  s,  c.  sub  nom.  Union 
Gold  Mining  Co.  v.  Rocky  MounUin  National  Bank,  i  Col.  531;  O'Harec/. 
Second  National  Bank,  77  Pa.  St.  96 ;  Bly  v.  Second  National  Bank,  79  Pa. 
St  458;  Shoemaker  v.  National  Bank,  2  Abb.  U.  S.  416;  Stewart  v.  National 
Union  Bank,  2  Abb.  U.  S.  424 ;  Allen  v.  First  National  Bank,  23  Ohio  St.  97. 

•  12  Kan.  238.  3  31  Md.  396.  4  Supra. 

VOL.  VI.  NO.  4.  34 
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XIII.  Power  to  purchase  Stock. — A  national  bank  may 
not  purchase  its  own  stock  except  to  avert  a  loss,  as  provided 
by  the  statute ;  *  and,  therefore,  if  such  a  bank  buy  its  own 
shares,  it  cannot  by  any  contrivance  transfer  them  so  as  to 
give  a  good  title."  But  when  necessary  to  prevent  or  dimin- 
ish a  loss,  a  national  bank  may  obtain  a  transfer  of  stock  of 
corporations,  and  may  pay  a  larger  sum  than  would  have 
been  exacted  in  satisfaction  of  the  debt,  in  the  honest  belief 
that  it  may  be  able  afterwards,  under  more  favorable  cir- 
cumstances, to  sell  such  stock  at  an  advanced  rate.  It  may 
accept  stocks,  with  a  view  to  subsequent  sale,  to  avert  or  re- 
duce an  anticipated  loss.  Such  transactions  do  not  amount 
to  dealing  in  stocks,  and  are  within  the  scope  of  the  powers 
of  national  banks.^ 

XIV.  Control  of  National  Bank  over  its  Shares. — The 
transferability  of  stock  in  a  corporation  is  one  important  ele- 
ment in  enhancing  its  value,  and  is  one  of  the  greatest  ad- 
vantages which  a  shareholder  in  such  an  association  has  over 
a  member  of  a  copartnership.  The  general  doctrine,  both  in 
this  country  and  in  England,  is  that  in  the  absence  of  some 
restraining  clause,  either  in  the  articles  of  association  or  the 
statute  governing  such  corporation,  shareholders  have  the 
right  to  make  bona  fide  out-and-out  sales  of  their  shares  to 
persons  taking  the  same,  and  the  directors  cannot  refuse  to 
make  the  proper  transfer.^  Such  being  the  general  rule, 
no  power  being  given  in  the  National- Bank  Act  to  the  direc- 
tors to  refuse  to  make  the  necessary  transfers  on  the  books 
of  the  association,  it  has  been  declared  by  the  court  that 
"  a  shareholder  in  a  national  bank,  while  it  is  a  going  con- 
cern, has  the  absolute  right,  in  the  absence  of  fraud,  to  make 
a  bona  fide  and  actual  sale  and  transfer  of  his  shares  at  any 

'  U.  S.  Rev.  Stats.,  sect.  5201. 

'  Meyers  v.  Valley  National  Bank,  18  Nat  Bank.  Reg.  34. 

3  First  National  Bank  v.  National  Exchange  Bank,  39  Md.  600 ;  /.  /.  9^ 
U.  S.  122. 

4  Weston's  Case,  L.  R.  4  Ch.  App.  20 ;  Chouteau  etc  Co.  v,  Harris,  ao 
Mo.  382 ;  Bank  v,  Lanier,  1 1  Wall.  369.  See  further,  on  this  point,  Thomp. 
on  Stock.,  sect.  210  et  seq. 
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time,  to  any  person  capable  in  law  of  purchasing  and  holding 
the  same  and  of  assuming  the  transferor's  liabilities  in  re- 
spect thereto,  and  that  his  right  is  not  in  such  case  sub- 
ject to  the  control  of  the  directors  or  other  stockholders."  * 
And  the  New  York  Court  of  Common  Pleas  have  gone  so 
far  as  to  say,  that  where  a  bank  wrongfully  refused  to  per- 
mit the  shares  of  a  stockholder  to  be  transferred  on  its 
books,  it  was  liable  for  the  value  of  the  shares."  A 
national  bank  cannot,  either  by  its  articles  of  association 
or  its  by-laws,  restrain  the  transfer  of  shares  by  a  stock- 
holder indebted  to  the  bank.  This  is,  in  eflFect,  an  attempt 
to  create  a  lien  upon  its  own  stock  for  debts,  and  is  equiva- 
lent to  a  loan  of  money  on  the  security  of  such  stock,  —  a 
proceeding  expressly  forbidden  by  the  Bank  Act.3 

The  question  is  thus  clearly  set  out  by  the  decisions  of  the 
United  States  Supreme  Court  in  the  cases  cited  in  the  last 
note.  There  are,  however,  decisions  which  hold  to  a  con- 
trary view,  namely,  that  a  national  bank  may  by  its  by-laws 
prohibit  the  transfer  of  stock  owned  by  one  indebted  to  it.* 
If  the  transfer  were  merely  colorable,  or  to  a  man  of  straw, 
to  escape  liability,  and  in  defraud  of  creditors  and  other 
stockholders,  as  to  them  it  is  void,  even  though  it  be  an 
out-and-out  sale.5     Sect.  5139  of  the  Revised  Statutes  of  the 

'  Per  Dillon,  J.,  in  Johnson  v,  Laflin,  17  Alb.  L.  J.  146. 

'  Seeley  v.  New  York  National  Exchange  Bank,  4  Abb.  >f.  C.  61. 

3  Evansville  National  Bank  v.  Metropolitan  National  Bank,  2  Biss.  527. 
This  case  was  appealed  to  the  United  States  Supreme  Court,  and  there  affirmed 
by  an  equally  divided  court  According  to  the  practice  of  that  court  in  such 
cases,  no  opinion  was  rendered.  Bank  v.  Lanier,  1 1  Wall.  369 ;  Bullard  r. 
Bank,  18  Wall.  589;  Second  National  Bank  v.  State  Bank,  10  Bush,  367; 
Conklin  v.  Second  National  Bank,  45  N.  V.  655. 

^  Knight  V.  Old  National  Bank,  4  Am.  L.  T.  240;  Young  v.  Vough,  23 
N.  J.  E^.  325  ;  In  re  Dunkerson,  4  Biss.  227 ;  In  re  Bigelow,  i  Nat  Bank. 
Reg.  (2d  ed.)  667 ;  Pendergast  v.  Bank  of  Stockton,  4  Am.  L.  T.  247.  In 
Rosenback  v.  Salt  Springs  National  Bank,  53  Barb.  495,  a  distinction  is  at- 
tempted to  be  made  to  the  effect  that  while  a  by-law  prohibiting  the  transfer 
of  stock  by  one  indebted  to  the  bank  is  void,  yet,  were  such  a  lien  provided 
for  by  the  articles  of  association,  it  would  be  valid.  The  United  States  Supreme 
Court  recognizes  no  such  distinction. 

s  Johnson  v,  Laflin,  17  Alb.  L.  }.  146.  This  is  the  American  doctrine, 
stated  broadly.     It  differs  from  the  English  in  this  respect :  that  in  the  latter 
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United  States  provides  that  shares  shall  be  *'  transferable 
on  the  books  of  the  association  in  such  manner  as  may 
be  prescribed  in  the  by-laws  or  articles  of  association." 
Where  no  method  has  been  prescribed  in  the  by-laws  or 
articles  of  association,  the  State  laws  regulating  such  matters 
apply.'  A  transfer  is  complete  only  when  made  on  the 
books  of  the  bank ;  but,  though  made  there  in  proper  form, 
yet  if  the  sale  were  illegal,  —  as,  if  an  executor  sold  shares 
of  the  testatrix  in  such  a  manner  as  to  be  void  by  the  laws 
of  the  State  wherein  he  was  acting,^ the  transfer  of  such 
stock  on  the  books  of  the  bank  would  pass  no  title  to  the 
transferee.'  But  a  national  bank  has  a  lien  on  and  the 
right  to  hold  a  cash  dividend  for  the  debt  of  a  shareholder 
to  the  bank;  and  it  was  held  in  the  same  case  that  the 
bank  may  attach  the  stock  of  such  indebted  shareholder, 
and  sell  the  same  to  any  purchaser.^ 

XV.  Power  to  act  as  Brokers,  —  National  banks  have  no 
authority  to  act  as  brokers  or  agents  in  the  purchasing  of 
stocks  and  bonds.^  So,  where  a  contract  was  made  with  the 
president  of  a  bank,  as  such,  for  the  purchase  of  bonds  for 
the  plaintiff,  and  money  was  deposited  with  him,  for  which 
he  gave  the  bank's  receipt,  it  was  held  that  since  on  its  face 
the  contract  was  beyond  the  powers  of  a  national  bank,  the 
bank  was  not  bound  by  the  act  of  the  president,  but  that 
the  latter  acted  in  the  capacity  of  an  individual.^  On  the 
same  principle,  a  bank  is  not  responsible  for  the  fraudulent 
representations  of  its  teller  in  selling  railroad  bonds,  such 
sales  being  ultra  7nres  of  the  bank.^     But  a  national  bank 

country  a  transfer  to  a  man  of  straw,  if  it  be  complete,  without  the  power  in 
the  transferor  to  revoke  the  sale  or  retake  the  stock,  is  good,  yide  Thomp.  on 
Stock.,  sect  211  «/  sff, 

<  Hobbs  V.  Western  National  Bank,  9  Reporter,  467. 

3  Weyer  v.  Second  National  Bank,  57  Ind.  198.  « 

3  Hagar  v.  Union  National  Bank,  63  Me.  509. 

4  First  National  Bank  t/.  Hoch,  89  Pa.  St  324;  9  Reporter,  1 53.  Also, 
dictum  in  First  National  Bank  v.  National  Exchange  Bank*  9a  U^^S.  122; 
and  Fowler  v.  Scully,  72  Pa.  St  456. 

5  First  National  Bank  v,  Hoch,  supra. 

6  Wheeler  v.  First  National  Bank,  42  Md.  581. 
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may  lawfully  take  government  securities  of  one  kind  to  be 
exchanged  for  securities  of  another;"  and  the  bank  will  be 
held  to  ordinary  care,  even  though  no  direct  consideration 
pass  to  it  from  the  obligee.'  The  same  power  is  acknowl- 
edged in  New  York ;  there  was  evidence  of  a  consideration 
having  passed  to  the  teller  who  made  the  agreement.  The 
bank  was  held  liable  for  the  loss  of  the  bonds,^ 

XVI.  Dissolution  and  Winding-up. — ^The  National- Bank 
Act  has  provided  that  in  certain  contingencies  the  rights 
and  privileges  of  a  bank  shall  be  forfeited,*  This  forfeiture 
must,  however,  be  enforced  in  a  suit  brought  by  the  comp- 
troller of  the  currency;  and  no  person,  in  order  to  escape 
his  liability  to  the  bank,  can  attack  its  existence  on  account 
of  any  violation  of  the  provisions  of  the  Bank  Act.*  Until 
its  rights  and  privileges  are  forfeited  in  the  manner  described, 
it  may  continue  to  do  business  as  usual. ^  The  provisions  of 
the  National-Bank  Act  for  winding  up  an  insolvent  bank 
are  exclusive  in  their  nature  where  the  contingencies  con- 
templated by  them  arise,  and  in  such  cases  the  method 
pointed  out  in  the  statute  must  be  pursued.  Where  there 
arc  no  specific  provisions  in  the  Bank  Act  bearing  on  the 
subject,  the  general  rules  of  law  regulating  the  remedies 
of  creditors  of  corporations  apply ;  and  in  such  cases  the 
courts  have  asserted  their  power  to  appoint  receivers.?  It 
has,  however,  been  held  that  the  bankruptcy  courts  have  no 
jurisdiction  over  national  banks  under  the  provisions  of  the 
National  Bankrupt  Act.^     The  resolution  of  a  national  bank 

*  Van  Leiiven  v.  First  National  Bank,  54  N.  V,  671. 

*  Leach  v.  Hale,  31  Iowa,  69.  Consideration  \ft  derived  from  the  indirect 
benefits  to  its  general  business. 

3  Yerkes  v.  National  Bank,  69  N.  Y.  3S2. 

^  U.  S.  Rev.  Stats.,  sect  5200. 

5  Stephens  v,  Monongahela  National  Bank^  SS  Pa.  St.  157. 

«  Ibid. 

f  Irons  v»  Manufacturers'  National  Bank,  6  Biss.  30 J ;  Wrigbl  v.  Mer- 
duinU'  National  Bank,  3  Cent  L,  J.  351. 

^  In  re  Manufacturers'  National  Bank,  5  Biss,  499.  This  decision  was 
iomewhat  modified  by  the  same  judge  in  a  tatrr  cise  (Irons  v,  Manufactur- 
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to  go  into  liquidation,  the  appointment  of  a  receiver,  and 
the  providing  for  the  redemption  of  its  circulating  notes,  do 
not  work  a  dissolution  of  the  corporation  so  as  to  abate  or 
prevent  actions  being  brought  against  it.'  When,  however,  a 
decree  has  been  rendered  by  a  District  Court  of  the  United 
States,  on  information  filed  by  the  comptroller,  dissolving 
a  national  bank  and  forfeiting  its  rights  and  privileges, 
such  decree  abates  a  suit  against  the  bank.  The  existence 
of  the  corporation  as  a  legal  entity  is  ended  by  the  decree 
of  the  court,  and  judgment  cannot  be  rendered  against  it 
any  more  than  against  a  dead  man,  dying  pendente  lite.* 

The  word  **  insolvency  "  insect.  5242,  United  States  Re- 
vised Statutes,  has  been  held  to  be  equivalent  in  meaning  to 
the  same  word  in  the  Bankrupt  Act.3 

Frank  P.  Blair. 

Columbia,  Mo. 

ers'  National  Bank),  and  a  receiver  appointed  by  him  on  the  application  of  a 
judgment-creditor. 

<  Ordway  v.  Central  National  Bank,  47  Md.  217;  Security  National  Bank 
V.  National  Bank,  4  Thomp.  &  C.  518;  Green  v,  Walkill  National  Bank,  7 
Hun,  63. 

'  National  Bank  v,  Colby,  21  Wall  609. 

3  Case  V,  Citizens'  Bank,  2  Woods,  23. 


Digitized  by 


Google 


RIGHTS   OP   MATERIAL-MEN   AND   EMPLOYEES.  $35 


RIGHTS  OF  MATERIAL-MEN  AND  EMPLOYEES  OF 
RAILROAD  COMPANIES  AS  AGAINST  MORT- 
GAGEES.' 

In  a  comparatively  recent  treatise  on  Railroad  Securities, 
by  a  gentleman  of  the  Boston  bar,  the  following  observation 
occurs : — 

**  Railroad  bondholders  have  within  the  last  few  years  sometimes 
experienced  much  surprise,  to  say  nothing  of  other  and  stronger 
emotions,  at  finding  in  the  course  of  events  that  mortgage  liens 
which  were  nominally  and  actually,  at  the  time  they  were  created, 
first  liens  upon  the  mortgaged  property,  have  been  adjudged  by  the 
courts  to  be  subject  to  other  claims  subsequently  incurred. '^ 

This  was  published  early  in  1879.  About  eighteen  or 
twenty  months  later,  —  namely,  on  the  9th  of  the  present 
month  (August,  1880),  —  the  special  masters  in  the  fore- 
closure suit  of  Taylor  v.  The  Philadelphia  and  Reading 
Railroad  Company  filed  their  report  (which  was  approved 
by  the  court),  in  which  they  state  that  — 

"It  may  now  be  taken  to  be  the  well-settled  doctrine  of  the 
American  courts  that  when  the  holders  of  railroad  mortgage  bonds 
obtain  the  appointment  of  a  receiver  pending  proceedings  for  fore- 
closure, the  court  will  apply  the  net  income,  in  its  discretion^  to 
the  payment  of  the  employees  and  material-men  who  have  fur- 
nished the  labor,  materials,  and  supplies  necessary  for  the  opera- 
tion of  the  road." 

The  above  sentence  from  Mr.  Jones's  book  on  Railroad 
Securities  has  been  quoted  because  it  may  be  taken  as  a 
fair  indication  of  the  general  view  expressed  in  professional 
literature  upon  the  subject  which  it  is  proposed  to  discuss  in 

'  The  following  article  was  read  at  a  meeting  of  the  American  Bar  Associa- 
tion, at  Saratoga,  on  August  19,  1880. 
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the  present  paper,  and  because  it  indicates  also  a  feeling  of 
dissatisfaction  with  the  present  condition  of  the  law  which  is 
believed  to  prevail  in  a  good  many  professional  minds; 
while  the  quotation  from  the  master's  report  in  the  Reading 
Railroad  case  has  been  made  for  the  purpose  of  showing 
the  progress  which,  in  the  opinion  of  some  gentlemen  of 
the  bar  and  some  members  of  the  bench,  has  taken  place 
within  the  past  two  years  in  the  doctrine  under  considera- 
tion, and  the  rapidity  with  which  that  doctrine  is  assuming 
definite  shape. 

The  topic,  indeed,  is  one  which  has  not  only  attracted  the 
attention  of  text-writers,  but  has  been  the  occasion  of  no 
little  thought  among  members  of  the  bar,  and  has  given  rise 
to  the  expression  of  some  diversity  of  opinion  from  the 
bench.  It  is  one  of  g^eat  practical  importance  ;  it  has  been 
illustrated  during  the  last  ten  years  by  some,  but  not  many, 
decisions  of  courts  of  the  highest  authority ;  it  can  be  prop- 
erly examined  only  by  a  constant  reference  to  precise 
principles  of  law  and  a  careful  avoidance  of  vague  and 
unscientific  considerations  of  public  policy ;  and  the  present 
state  of  the  law  in  reference  to  it  may  be  said  to  be  in  a  for- 
mative condition,  which  it  is  the  province  of  members  of  the 
bar  to  do  something  towards  controlling,  in  order  that  the 
crystallization  into  hard  rules  may  take  such  shapes  as  may 
be  most  conducive  to  justice  and  most  consonant  with  the 
true  business  interests  of  the  community. 

A  hasty  examination  into  the  present  condition  of  rail- 
roads throughout  the  United  States  shows  that  on  the  first 
day  of  the  present  year  more  than  ten  thousand  miles  of 
railway  were  being  operated  under  the  control,  more  or  less 
immediate,  of  courts;  while  we  can  roughly  estimate  the 
vast  pecuniary  interests  involved  when  we  reflect  that  in  one 
of  the  recent  cases  of  insolvency  of  these  corporations,  labor 
and  supply  claims  to  the  extent  of  over  ^1,500,000  have 
been  presented,  and  alleged  to  have  priority  over  bonds 
which  the  holders  fondly  conceived  to  be  the  first  charge 
upon  the  road. 

In  view,  then,  of  the  immense  practical  importance  which 
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this  subject  would  seem  to  have,  let  us  very  briefly  consider 
the  point  or  points  which  have  been  reached  by  judicial 
decision  upon  the  questions  which  have  arisen  under  it.  Of 
course,  since  the  case  of  Fosdick  v,  Schall,  in  the  Supreme 
Court  of  the  United  States,'  some  otherwise  disputable 
propositions  may  be  considered  as  finally  settled ;  but  it  will 
be  convenient,  nevertheless,  to  recur  to  a  few  of  the  earlier 
authorities,  in  order,  as  already  said,  that  we  may  see  what 
rules  may  be  fairly  deduced  from  the  cases,  and  what,  if 
any,  limitations  may  be  suggested  in  reference  to  the  doc- 
trine announced  by  the  recent  decision  of  the  Supreme 
Court. 

How  far,  then,  have  the  courts  gone  in  holding  that  the 
rights  of  mortgagees  may  be  interfered  with  or  affected  by 
the  claims  of  material-men  and  laborers  ? 

One  of  the  earliest  cases  in  which  the  question  seems  to 
have  arisen  is  Clark  v.  The  Williamsport  and  Elmira  Rail- 
road Company,  in  the  Supreme  Court  of  Pennsylvania, 
which,  so  far  as  is  known,  is  unreported  except  in  the  local 
papers  of  the  day.  The  defendant  company  was  put  into 
the  hands  of  a  receiver  in  the  year  i860. 

In  the  order  appointing  the  receiver,  he  was  directed  to  pay 
"all  sums  due  or  maturing  [at  the  time  of  the  appointment] 
to  the  employees  upon  the  said  railroad,"  and  the  amounts 
**due  and  maturing"  for  materials  and  supplies  about  the 
operation  and  for  the  use  of  the  said  road.  Subsequently 
some  of  the  holders  of  the  first-mortgage  bonds  intervened, 
objected  to  these  provisions  in  the  order,  and  asked  that 
they  should  be  stricken  out.  It  will  be  observed,  therefore, 
that  here  was  a  contested  case,  and  one  in  which  the  ques- 
tion of  the  right  of  the  laborers  and  material-men  to  inter- 
fere with  the  priorities  of  the  mortgagees  fairly  arose.  Mr. 
Justice  Strong  (afterwards  elevated  to  the  bench  of  the 
Supreme  Court  of  the  United  States),  by  whom  the  order 
had  been  originally  made,  heard  the  application,  but  refused 
to  modify  the   order.     The   payment  to  the  laborers  and 

«  9  Otto,  235. 

Digitized  by  VjOOQ IC 


538  RIGHTS   OF   MATERIAL*MEN   ANP   EMPLOYEES. 

material-men  had  been  directed  to  be  made  out  of  the  tolb 
and  income  merely,  and  the  learned  judge  reached  the  con- 
clusion that,  as  to  this  fund,  the  mortgagees  had  no  rights 
paramount  to  those  possessed  by  the  claimants  for  wages 
and  for  the  price  of  supplies.  His  reasons  for  reaching  this 
conclusion  will  be  noticed  further  on. 

Some  years  afterwards  the  Louisville,  Cincinnati,  and 
Lexington  Railroad  was  placed  in  the  hands  of  a  receiver, 
upon  the  application  of  the  trustee  under  the  first  mortgage. 
Subsequently  a  petition  was  presented  on  behalf  of  certain 
employees  of  the  road,  asking  that  their  wages  should  be 
paid  out  of  the  earnings  in  the  receiver's  hands.  This  appli- 
cation was  granted  by  the  vice-chancellor,  and  his  decision 
was  affirmed  by  the  Court  of  Appeals,  —  one  judge  dissent- 
ing. The  case'  is  reported  in  12  Bush,  608.  The  ground 
upon  which  the  majority  of  the  court  based  the  conclusion 
which  they  reached  was,  that  the  mortgagee  either  had  no 
legal  right  to  the  earnings  of  the  road,  or  had  not  thought  it 
proper  or  expedient  to  insist  upon  that  right ;  that  he  had 
elected  to  avail  himself  of  the  equitable  remedy  of  a  receiv- 
ership; and  that  the  court  from  whose  hand  this  equitable 
assistance  was  sought  was  at  liberty  to  measure  the  terms 
upon  which  the  required  relief  should  be  granted,  and  to 
insist  that  the  complainant  asking  for  equity  should  do 
equity  to  meritorious  claimants,  such  as  the  employees  of 
the  road  were  considered  to  be.  The  scales  of  justice  were 
very  much  inclined  towards  the  side  of  the  wages  claims, 
not  only  by  the  consideration  of  their  intrinsic  merit,  but 
also  by  motives  of  public  policy,  which,  it  was  urged,  re- 
quired that  an  agency  such  as  a  railroad,  being  of  a  public 
rather  than  of  a  private  nature,  should  be  maintained,  and 
that  the  risk  of  public  loss,  inconvenience,  and  possible 
injury  should  not  be  incurred  by  discouraging  those  whose 
labor  was  from  time  to  time  required  to  keep  the  road  in  a 
condition  of  efficiency  and  of  safety.  The  views  of  the 
majority  of  the  court  were,  however,  dissented  from  by  one 
judge. 

'  Douglass  V.  Kline. 
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In  Still  another  case,'  where  an  application  was  made  to 
the  Circuit  Court  of  the  city  of  Richmond  for  authority  to 
apply  the  surplus  earnings  of  the  road»  then  in  the  hands 
of  a  receiver,  to  the  payment  of  arrears  which  had  been  due 
employees  prior  to  the  receiver's  appointment,  an  order  to 
that  effect  was  made,  being  placed  by  the  court  apparently 
upon  the  grounds, Jirst,  because  "the  laws  of  humanity,  the 
policy  and  laws  of  two  States,  overriding  all  questions  of 
pecuniary  interest  in  stockholders  or  bondholders,"  forbade 
the  relaxation  of  any  means  necessary  to  the  maintenance 
and  safe  operation  of  the  road ;  and  secondly^  because  after 
default,  while  "  the  bondholders  stood  aloof  without  assert- 
ing their  rights  to  possession,"  the  officers  of  the  road  were 
to  be  considered,  pro  tanto,  as  the  agents  of  the  bondholders, 
and  consequently  to  have  some  sort  of  implied  authority 
from  them  to  take  the  necessary  steps  and  incur  the  neces- 
sary responsibility  for  the  protection  and  preservation  of  the 
property. 

On  the  other  hand,  in  the  case  of  Kitchen  v.  The  Pacific 
Railroad  Company,'  an  application  was  made  for  an  order 
to  pay  a  small  sum  due  for  supplies  furnished  shortly  before 
the  appointment  of  the  receiver,  and  although  similar  claims 
to  the  amount  of  1(300,000  had  been  paid  previously  by  con- 
sent,  yet,  on  the  claim  now  presented  being  opposed  by  the 
bondholders,  its  allowance  was  refused.  A  similar  ruling 
was  made  in  the  Circuit  Court  of  the  United  States  for 
the  Eastern  District  of  Virginia,  in  the  administration  of  the 
Atlantic,  Mississippi,  and  Ohio  Railroad  Company ;  while  in 
Denniston  v.  Chicago,  Alton,  and  St.  Louis  Railroad  Com- 
pany,3  the  Circuit  Court  for  the  Northern  District  of  Illinois 
refused  to  order  the  claims  of  certain  creditors  who  had 
furnished  supplies  to  a  road  to  be  paid  out  of  a  sum  real- 
ized by  a  foreclosure  sale,  in  preference  to  the  bondholders. 
Moreover,  the  Supreme  Court  of  the  United   States,  in  a 

'  Duncan  v.  The  Trustees  of  the  Chesapeake  &  Ohio  Railroad,  3  Cent 
L.J.  578. 

»  Sec  4  Cent  L.  J.  458,  459. 
^  4  Biss.  414. 
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case  reported  in  1 1  Wallace,"  refused,  with  some  emphasis, 
to  put  the  claims  of  material-men  against  the  estate  of  an 
insolvent  railroad  company  upon  the  footing  analogous  to 
that  of  the  maritime  lien  for  repairs.  Indeed,  this  supposed 
analogry  has  excited  some  little  ridicule,  and  a  clever  phrase 
has  been  coined  for  the  rather  contemptuous  dismissal  of 
this  theory,  and  it  has  been  curtly  turned  out  of  court  as 
"  an  admiralty  Hen  on  wheels." 

Putting  out  of  consideration  those  cases  in  which  orders 
allowing  the  payment  of  wages  and  supply-claims  have  been 
made  by  consent,  and  also  those  in  which  the  decision  turned 
upon  the  effect  of  some  local  statute,  the  above  are  believed 
to  be  all  the  cases  which  have  arisen  (and  have,  at  all  events, 
found  their  way  into  the  regular  reports)  directly  upon  the 
point,  except  the  case  of  Fosdick  v,  Schall,  in  the  Supreme 
Court  of  the  United  States,  and  in  a  still  later  case  in  Ver- 
mont. It  will  be  observed  that  they  leave  the  question  in  a 
very  unsatisfactory  condition.  It  is  true  that  the  general  rule 
to  be  applied  to  such  cases  has  been  stated  to  be  that  "he 
who  seeks  equity  must  do  equity ;  *'  but  this  rule,  which  is 
rather  a  vague  one  at  best,  must  obviously  be  applied  with 
some  care  and  qualification ;  and  it  leaves  unanswered  the 
important  question.  What  sort  of  equity  is  it  that  the  com- 
plainant in  the  case  asking  for  a  receiver  must  do  in  order 
to  get  the  equitable  relief  which  he  seeks  ?  Must  he  sub- 
mit himself  to  the  maxim  that  " equality  is  equity?"  —  in 
which  case  the  creditor  who  loans  money  to  the  company 
without  security  would  have  just  as  good  a  standing  as  the 
man  who  furnishes  supplies  or  he  who  does  work.  And  to 
this  extent,  indeed,  would  we  be  led  if  we  carelessly  applied 
the  decision  of  the  Supreme  Court  of  Massachusetts  in  Ellis 
V.  The  Boston,  Hartford,  and  Erie  Railroad  Company,"  where 
a  simple-contract  creditor  was,  for  reasons  special  to  that 
case,  preferred.  Indeed,  if  we  were  to  adopt  the  view  that 
the  doing  of  equity  by  the  complainant  in  a  bill  for  a 
receivership   means   the   admission  of  all    creditors   to  an 

'  Galveston  R.  Co.  v,  Cowdrey,  459,  480.  See  also  Meyer  v.  JohnstoQ, 
53  Ala.  237-345.  »  107  Mass.  i. 
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equality  of  distribution  of  the  fund  realized  by  the  action 
of  the  court,  as  one  of  the  conditions  of  the  receiver's  ap- 
pointment, a  very  curious  result  would  follow.  A  second 
mortgagee  has  always  been  supposed  to  have  acquired 
priority,  so  far  as  the  income  of  mortgaged  property  was 
concerned,  over  the  holder  of  a  prior  mortgage,  by  obtaining 
a  receiver.'  Hence,  until  the  first  mortgagees  choose  to  file 
a  bill  and  have  the  receivership  extended  to  them,  they 
have  no  right  to  interfere  with  the  second  mortgagees'  percep- 
tion of  the  revenues.  Now,  if  the  doctrine  that  the  com- 
plainant in  a  receiver's  bill  must  do  equity,  be  construed  to 
mean  that  the  relief  will  only  be  granted  on  the  terms  of 
putting  all  creditors  on  equality,  the  first-mortgage  bond- 
holders will  equally  with  the  second  be  entitled  to  the 
benefit  of  ihe  latter's  application ;  and  the  rather  extraor- 
dinary result  would  ensue  that  the  very  application  to  secure 
priority  by  diligent  prosecution  of  rights,  would  be  the  effec- 
tive means  of  defeating  them. 

Obviously,  there  is  here  a  field  in  which  professional  labor 
may  well  be  employed  in  attempting,  if  possible,  to  arrange, 
systematize,  and  to  give  precision  to  the  judicial  views  which 
have  been  expressed,  and  to  arrive  at  some  general  con- 
clusions upon  the  subject  a  little  more  definite  than  the  gen- 
eral principle  just  mentioned,  or  (to  quote  again  from  the 
language  of  one  of  the  decisions  just  referred  to)  "the  laws 
of  humanity"  and  the  "policy  of  two  States."  If  the 
**  pecuniary  interests  of  stockholders  and  bondholders  "  are 
to  bj  overridden  at  all,  it  must  be  by  some  very  satisfactory 
considerations ;  and  mortgagees  may  not  unfairly  ask  for  a 
somewhat  logical  reply  to  the  pertinent  question  which  has 
been  sometimes  put  on  their  behalf:  "  Why,  in  distributing 
the  assets  of  an  insolvent  railroad,  are  the  secured  creditors 
the  only  ones  postponed  ?  "  The  case  of  Fosdick  v,  Schall 
has  been  supposed  to  have  done  very  much  to  put  the  sub- 
ject upon  a  proper  basis,  and  the  importance   of  the  case 

'  See  Galveston  R.  Co.  v,  Cowdrey,  11  Wall.  460;  Gilman  v.  The  Tele- 
graph Co.,  I  Otto,  603 ;  American  Bridge  Co.  v,  Heidelback,  4  Otto,  798. 
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itself,  the  condition  of  law  at  the  time  it  was  decided,  and 
the  weight  to  be  justly  attributed  to  the  exalted  authority 
by  which  the  judgment  was  rendered,  are  sufficient,  it  is  be- 
lieved, to  justify  a  somewhat  extended  notice  of  it.  The 
facts  of  the  case,  it  will  be  remembered,  were  these  :  — 

Schall  had  sold  and  delivered  to  the  Chicago,  Danville, 
and  Vincennes  Railroad  Company  certain  coal-cars  at  a 
price  payable  in  instalments,  the  bill  of  sale  containing  a 
proviso  that  the  cars  were  to  remain  the  property  of  the 
vendor  until  paid  for.  After  a  portion  of  the  cars  had  been 
delivered,  the  road  went  into  the  hands  of  a  receiver 
appointed  by  the  State  court  under  a  bill  Bled  by  certain 
mortgage  bondholders,  and  subsequently  passed  into  the 
control  of  receivers  appointed  by  the  Federal  court  under 
proceedings  instituted  by  bondholders  under  another  mort- 
gage. A  balance  of  about  |tiio,ooo  remained  due  to  the 
vendor  of  the  cars.  The  receiver  appointed  by  the  United 
States  court  entered  into  a  contract  with  the  vendor,  by 
which  it  was  agreed  that  a  certain  monthly  rent  should  be 
paid  by  the  receiver  while  the  cars  were  in  his  possession 
and  used  by  him.  The  road  was  subsequently  sold,  and 
the  proceeds  paid  into  court  for  distribution.  These  pro- 
ceeds of  the  road  itself  apparently  constituted  the  entire 
fund  which  was  the  subject  of  litigation.  The  vendor  of  the 
cars,  after  the  sale,  presented  his  petition,  claiming,  first,  a 
return  of  the  cars ;  and  secondly,  a  payment  out  of  the  pro- 
ceeds of  a  rental  for  the  use  of  the  cars  during  the  six 
months  prior  to  the  appointment  of  the  receiver  by  the 
State  court,  and  also  during  the  period  covered  by  the  pos- 
session of  that  receiver.  The  court  below  allowed  both  of 
these  claims,  holding,  in  the  first  place,  that  the  title  to  the 
cars  had  not  passed  to  the  company,  and  was  consequently 
not  covered  by  the  mortgage ;  and  secondly,  that  the 
vendor  was  entitled  to  a  rent  for  the  use  of  his  property 
during  a  reasonable  time  prior  to  the  appointment  of  the 
first  receiver,  and  also  during  the  period  when  that  receiver 
was  in  possession  of  the  property  and  was  using  the  cars. 

This  decision  upon  the  first  point  was,  on  appeal,  affirmed 
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by  the  Supreme  Court,  but  on  the  second  point  reversed, 
and  it  was  held  that  the  equities  of  the  owner  of  the  cars 
were  not  such  as  to  entitle  him  to  a  payment  for  their  use 
out  of  the  funds  in  court,  which  had  been  realized  by  a  sale 
of  the  corpus  of  the  mortgaged  property. 

The  grounds  upon  which  this  decision  upon  the  second 
point  are  rested  by  the  Chief  Justice  are  useful  to  consider. 
The  Chief  Justice  alleges  that,  in  a  proper  case,  such  a 
claim  as  that  of  the  vendor  of  the  cars  ought  to  prevail 
even  against  the  lien  of  a  first  mortgage ;  and  this  upon  two 
grounds :  firsts  because  the  remedy  of  a  receivership,  invoked 
by  the  mortgagees,  is  one  to  obtain  which  they  were  obliged 
to  resort  to  equity,  and  which  a  chancellor  would  not  admin- 
ister except  upon  equitable  terms ;  and  secondly^  because  it 
often  happens  that  the  funds  which  would  in  a  normal  finan- 
cial condition  of  a  railroad  corporation  go  to  the  payment 
of  its  debts  for  current  supplies,  furniture,  and  repairs,  are, 
when  insolvency  or  embarrassment  is  impending,  used  to 
pay  interest  on  bonds,  and  thus  to  avert  threatened  proceed- 
ings in  foreclosure  on  the  part  of  the  bondholders ;  and  that 
when  this  is  so,  it  is  but  equitable  that  those  who  have  been 
disappointed  in  reaching  funds  which  in  the  ordinary  course 
of  business  would  be  used  to  pay  their  debts,  should  have  a 
right  to  be  made  whole  out  of  funds  which  would  otherwise 
be  applicable  to  the  payment  of  the  principal  and  interest 
due  to  the  bondholders.  But  the  court  held  that  the  case 
at  bar  did  not  present  either  of  those  two  grounds  for  a 
favorable  consideration  by  a  chancellor,  and  that  conse- 
quently the  equities  of  the  vendor  of  the  cars  were  insuf- 
ficient to  overcome  the  prima  facie  equitable  rights  of  the 
mortgagees. 

From  this  resume  of  authorities,  it  therefore  would  appear 
that  the  grounds  upon  which  parties  who  claim  to  be  entitled 
to  payment  for  wages  or  supplies  have  had  priority  given  to 
their  demands  as  against  the  lien  of  mortgagees  are  mainly 
and  substantially  as  follows :  — 

First.  That  public  policy,  involving  considerations  of  pub- 


Digitized  by 


Google 


544  RIGHTS    OF    MATERIAL-MEN    AND    EMPLOYEES. 

lie  convenience  and  safety,  requires  that  the  expenses  of 
maintaining  the  efficiency  of  a  quasi^-public  highway  should 
be  defrayed  in  preference  to  any  other  obligations. 

Second,  That  the  appointment  of  a  receiver  is  an  equitable 
remedy  which  a  chancellor  would  only  apply  at  the  price  of 
exacting  a  provision  for  claimants  whose  demands  a  court 
of  equity  would  consider  highly  meritorious  and  would  con- 
sequently protect. 

Third,  That  when  the  current  earnings  of  a  road,  which 
would  ordinarily  be  used  to  meet  current  obligations  for 
labor  and  supplies,  are,  in  consequence  of  impending  insol- 
vency, used  to  keep  down  interest  on  bonded  debt,  the  dis- 
appointed creditors  are  entitled,  by  an  equitable  adjustment 
of  funds,  to  be  subrogated  to  the  rights  of  bondholders  as 
against  the  income  of  the  road,  or  even  as  against  the  pro- 
ceeds of  the  road  itself  when  sold. 

To  these  considerations  may  possibly  be  added  another, 
which  does  not  seem  to  have  received  much  attention,  but 
which  should  perhaps  be  borne  in  mind  when  the  decision 
in  any  given  case  may  involve  the  distribution  of  the  pro- 
ceeds of  personal  property  acquired  after  the  creation  of  the 
mortgage,  but  which  is  nevertheless  claimed  to  be  embraced 
in  its  terms,  —  viz.,  that  the  right  of  mortgagees  to  a  lien 
upon  such  subsequently  acquired  property  is  one  not  of 
common  law,  but  of  equity,  and  that  it  should  fairly  be  sub- 
ject to  any  qualifications  or  conditions  which  would  prevent 
its  assertion  from  being  inequitable  or  unjust. 

Let  us  briefly  consider  these  grounds  as  they  are  appli- 
cable, first,  to  the  corpus  of  the  mortgaged  property  as  it 
existed  at  the  date  of  the  mortgage ;  second,  to  the  earnings 
of  the  road ;  and  lastly,  to  personalty  acquired  after  the 
date  of  the  mortgage,  but  claimed  to  be  embraced  in  its 
terms.  In  so  doing  we  shall  perhaps  be  able  to  see  clearly 
which,  if  any,  of  the  foundations  of  the  doctrine  under  dis- 
cussion are  to  be  rejected  and  which  retained,  and  what 
qualifications  are  to  be  attached  to  such  of  these  foundations 
as  may  be  admitted,  in  a  general  sense,  to  be  sound. 
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And  first,  as  to  the  mortgaged  property  as  it  existed  at 
the  date  of  the  mortgage,  including  improvements  which 
may  have  been  annexed  to  the  realty. 

Now,  what  the  general  rule  upon  this  subject  ought  to  be 
would  seem  scarcely  to  admit  of  a  question.  Of  course,  as 
the  mortgagee's  right  is  a  purely  legal  one,  and  as  he  needs 
no  aid  from  a  chancellor  for  its  recognition,  it  ought  to 
prevail  as  against  any  purely  equitable  claim  arising  subse- 
quently to  the  creation  and  acquisition  of  the  legal  right; 
and  no  considerations  of  public  policy  or  expediency  ought 
ever  to  give  us  pause  as  against  the  paramount  consideration 
of  the  observance  of  contracts,  and  the  paramount  expe- 
diency (to  put  it  on  the  lowest  ground)  of  obtaining  money 
to  build  railroads  by  offering  to  those  who  advance  it 
security  whose  priority  cannot  be  disputed ;  —  for  in  all  of  the 
authorities  but  one  which  have  been  referred  to,  the  contest 
was  over  income,  and  a  claim  against  the  corpus  of  the 
mortgaged  property  is  a  very  different  matter.  The  first 
serious  question,  therefore,  would  seem  to  be,  ought  there 
to  be  any  exception  at  all  ?  Can  there  ever  be  a  case  in 
which  the  mortgagee's  lien  against  the  road  itself  may  be 
postponed  ?  A  reference  to  the  opinion  of  Chief  Justice 
Waite  will  show  us  that  this  question,  if  that  decision  is  to 
be  followed,  must  be  answered  in  the  affirmative,  and  that 
in  certain  very  exceptional  cases  the  right  of  the  bondhold- 
ers, even  as  against  the  corpus  of  the  property,  must  give 
way.  It  is  when  current  earnings,  which  would  otherwise 
have  been  used  to  keep  down  current  expenses,  are  taken 
to  purchase  permanent  improvements  and  thus  to  add  to 
the  value  of  the  mortgaged  property.  In  such  a  case  the 
creditors,  who  would  otherwise  have  been  paid  out  of  the 
earnings,  would  seem  to  have  a  reasonable  claim  against  the 
proceeds  of  the  property,  which  proceeds  have  thus  been 
swollen  at  their  (the  creditors*)  expense.  After  observing 
that  in  many  cases  the  income  of  the  road  in  the  hands  of 
a  receiver  should  be  taken  to  reimburse  those  creditors 
whose  fund  has  been  used  for  permanent  improvements  or 
for  the  payment  of  interest  on  the  bonded  debt,  and  that 
VOL.  VI.  NO.  4.  35 
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ordinarily  this  form  of  appropriation  applies  only  to  the 
income  of  the  receivership  and  the  proceeds  of  *' moneyed 
assets,''  the  Chief  Justice  remarks  that  "cases  may  arise 
where  equity  will  require  the  use  of  the  proceeds  of  the 
sale  of  the  mortgaged  property  in  the  same  way,"  —  i,e.,  for 
the  payment  of  claims  for  permanent  improvements.  When 
the  property  is  in  course  of  administration  by  the  court,  it 
not  unfrequently  happens  that  the  receivers  are  obliged  to 
take  the  current  income,  which  might  otherwise  have  been 
applied  to  the  payment  of  old  debts  for  current  expenses, 
and  use  it  for  permanent  improvements ;  and  as  in  this  way 
the  value  of  the  mortgaged  property  is  increased,  there  is  a 
manifest  equity  that  the  income  thus  diverted  from  its  legiti- 
mate channel  should  be  returned  out  of  the  proceeds  of  a 
sale  of  the  corpus.  More  than  this,  the  Chief  Justice  goes 
on  to  say  that  "  the  same  may  be  true  in  respect  to  expendi- 
tures before  the  receivership'*  In  other  words,  where,  prior 
to  an  appointment  of  a  receiver,  the  income  of  the  road, 
which  would  otherwise  be  used  to  pay  for  current  supplies 
and  labor,  is  taken  to  purchase  materials  which  go  to  enhance 
the  value  of  the  mortgaged  property,  the  disappointed  cred- 
itors are  entitled  to  be  made  whole,  at  all  events  to  the 
extent  of  the  fund  which  has  been  withdrawn  from  them, 
out  of  income  which  accrues  after  the  receiver  is  appointed, 
or  even  out  of  the  proceeds  of  the  road  itself  when  sold. 

But  while  the  Chief  Justice  goes  to  this  extent,  he  is  never- 
theless careful  to  base  his  decision,  not  upon  any  general 
equity  on  the  part  of  the  laborers  or  material-men,  and  not 
upon  grounds  of  public  policy  or  expediency,  but  upon  this 
limited  and  distinct  equity,  viz.,  that  the  mortgagees  have 
got  the  benefit  of  that  which  should  have  gone  to  the  whole 
or  a  part  of  the  general  creditors,  and  that  the  payment 
of  the  latter  is  not  a  payment  out  of  a  fund  which  belongs 
to  some  one  else,  but  a  restoration  of  what  justly  belongs  to 
the  creditors.  "  Whatever  is  done,  therefore,"  says  the  Chief 
Justice,  "  must  be  with  a  view  to  a  restoration  by  the  mort- 
gage creditors  of  that  which  they  have  thus  inequitably 
obtained.     It  follows  that  if  there  has  been  in  reality  nc 
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diversion^  there  can  be  no  restoration^  and  that  the  amount 
of  restoration  should  be  made  to  depend  upon  the  amount 
of  diversion."  Of  course,  such  a  claim  upon  the  fund  real- 
ized by  the  sale  of  the  corpus  is  exceptional ;  but  we  may 
be  sure  that  as  long  as  the  courts  do  not  base  its  allowance 
upon  too  broad  a  foundation,  but  confine  it  within  the  nar- 
row limits  of  "  diversion  and  restoration/*  the  right  of  the 
material-men  and  laborers  will  not  in  any  undue  form  inter- 
fere with  the  legal  rights  of  mortgagees.  It  was  within 
these  limits  that  the  court  acted  in  Fosdick  v,  Schall,  and  it 
was  because  Schall  could  rely  only  upon  his  general  equity 
and  upon  general  considerations  of  public  policy,  and  could 
bring  forward  no  special  equity  as  a  reason  for  interfering 
with  the  rights  of  bondholders,  that  the  court  refused  his 
prayer. 

It  must  be  remembered,  however,  that  the  question  of  the 
amount  of  betterments  to  the  road  is,  practically,  a  very  dif- 
ficult one  to  determine.  "  The  very  use  of  these  improve- 
ments, [to  quote  from  a  printed  brief  which  has  kindly 
been  furnished  to  the  writer]  as  well  as  the  rest  of  the 
property,  involves  wear  and  tear,  deterioration,  and  decay ; 
and  to  compel  bondholders  to  restore  to  the  fund  all  the 
earnings  produced  by  the  wear  and  tear,  deterioration,  and 
decay  of  the  property,  and  also  to  compel  them  to  pay  in 
full  the  prime  cost  of  the  thing  itself,  would  be  grossly 
inequitable."  It  would,  in  short,  be  simply  to  improve 
them  out  of  their  security.  If,  therefore,  this  doctrine  is  to 
be  applied  in  future,  it  must  be  with  this  qualification,  viz., 
that  the  material-men  must  submit  to  a  proper  deduction  or 
discount  on  their  claims  by  reason  of  wear  and  tear. 

This  g^round  taken  by  the  Supreme  Court  is,  however,  it 
is  submitted,  not  only  the  proper  rule  to  apply  in  cases  such 
as  the  one  then  before  it,  but  also  furnishes  the  proper  test  to 
make  use  of  when  the  fund  for  distribution  arises  solely  from 
tolls  and  income.  This  leads  us  to  the  consideration  of  the 
limitations  under  which  the  income  of  the  road  in  the  hands 
of  receivers  may  be  applied  to  the  payment  of  matured  and 
maturing  debts  for  labor  and  supplies. 
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Sufficient,  perhaps,  has  been  already  said  to  show  that  the 
supply  and  wages  claimants  cannot  safely  have  their  claims 
allowed  upon  any  general  principle  such  as  have  been 
advanced  in  some  of  the  authorities  which  have  been  cited. 
Any  one  who  will  carefully  consider  the  learned  opinion 
delivered  by  Mr.  Justice  Cofer  in  Douglass  v.  Kline  will,  it 
is  believed,  be  led  to  the  conclusion  that  any  such  general 
doctrine  would  logically  lead  to  a  distribution  of  the  income 
in  receivers'  hands  among  all  the  general  creditors  pari 
passu;  for  the  general  equity  of  the  man  who  loans  money 
to  buy  supplies  and  pay  hands  is  just  as  great,  and  ought  to 
be  just  as  persuasive,  as  the  general  equity  of  laborers  and 
vendors  of  material ;  but  no  one  has,  so  far  as  is  known, 
contended  that  the  unsecured  creditor  for  money  loaned  has 
any  such  equity  as  would  entitle  him  to  interfere  as  against 
a  bondholder  whose  receiver  had  produced  the  fund.  There 
must  be  some  special  equity  shown  by  the  laborer  or  mate- 
rial-man. What  are  these  equities  ?  Without  professing  to 
give  a  catalogue  of  them,  there  are  at  least  three  cases  in 
which  the  bondholders  ought,  it  seems,  to  be  compelled  to 
recognize  the  rights  of  the  wages  and  supply  creditors. 

Where  the  receipts  of  the  road  prior  to  the  filing  of  the 
foreclosure  bill  have  been  used  to  pay  for  permanent  im- 
provements, and  the  current  expenses  have  remained 
unpaid,  the  income  which  subsequently  comes  into  the 
hands  of  a  receiver  should  be  used  to  pay  those  expenses. 
This  is  because  the  mortgagees  have  got  the  benefit  of 
something  to  which  they  were  not  legitimately  entitled,  and 
which  they  ought  therefore  to  restore.  Admitting  that  they 
are,  either  by  general  law  or  by  statute,  or  by  special  pro- 
visions in  the  mortgage,  entitled  to  earnings  of  the  road,  it 
is  the  net  income,  not  the  gross  receipts,  to  which  they 
can  lay  claim.  In  the  Williamsport  and  Elmira  case  Judge 
Strong  pointed  this  out  very  clearly ;  and  it  was  upon  this 
ground  that  he  refused  the  bondholders'  petition  to  modify 
the  order.  This  is  a  case  of  a  diversion  of  a  fund  from  one 
class  of  creditors,  and  its  subsequent  restitution. 

Again,  where  the  receipts  have  for  any  reason  happened 
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to  accumulate  immediately  prior  to  the  appointment  of  the 
receiver,  and  are  turned  over  to  him,  this  fund  should,  of 
course,  be  applied  to  the  payment  of  maturing  indebtedness 
for  labor  and  supplies.  It  is,  in  the  case  supposed,  a  part  of 
the  gross  and  not  of  the  net  income,  and  the  mortgagees 
have  no  right  to  it.  This  is  not  a  case  of  diversion  of  a 
fund ;  it  is  simply  the  case  of  its  accidental  reservation,  and 
its  subsequent  payment  to  the  parties  to  whom  it  ought  to 
have  gone. 

An  illustration  of  this  is  afforded  by  the  recent  decision 
in  the  La  Moille  Valley  Railroad  Company  case '  by  the 
Supreme  Court  of  Vermont,  with  a  copy  of  the  opinion 
of  Judge  Powers  in  which  .the  writer  has  been  recently 
favored.  In  this  case  a  bill  was  filed  by  the  trustee, 
under  what  was  known  as  a  preference  mortgage,  against 
the  mortgageors  and  certain  lien-holders,  including  bond- 
holders under  two  other  mortgages,  and  creditors  for  ma- 
terials. Among  the  questions  which  arose  in  the  cause 
was  this,  viz.,  whether  the  creditors  for  supplies  and  labor 
had  priority  over  mortgagees  quoad  certain  chattels  which 
were  covered  by  the  mortgages,  but  which  under  the 
Vermont  statute  were  mortgaged  subject  to  the  lien  of 
such  creditors.  The  master's  report  showed  that  this  chat- 
tel property  had  been  taken  by  the  receivers ;  that  it  had 
been  of  sufficient  value  to  satisfy  the  creditors'  claims ;  that 
it  had  been  used  by  the  receiver  in  operating  the  road, 
and  had  been  partly  consumed  and  destroyed  by  such  use ; 
and  that  the  residue  had  been  by  that  use  much  depre- 
ciated in  value.  Upon  this  state  of  facts,  it  was  ruled  that 
the  creditors  for  materials  wer«  entitled  to  payment  out  of 
the  net  income  earned  by  the  receiver,  as  in  this  way  alone 
could  they  be  reimbursed  for  the  loss  and  deterioration  of 
the  property  which  would  otherwise  have  been  applicable  to 
the  payment  of  their  debts,  and  which  passed  into  the  hands 
of  the  receiver  subject  to  their  rights.  *'  The  claims  of  these 
creditors,"  says  Judge  Powers,  "  are  for  current  expenses  of 

<  Poland  V.  The  La  MoiUe  Valley  R.  Co.  et  al. 
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the  road.  They  should  have  been  paid  by  the  mortgageor 
out  of  the  earnings.  If  the  earnings  had  been  kept  intact, 
and,  on  the  appointment  of  the  receivers,  had  been  delivered 
to  them  in  cash,  would  not  a  court  of  equity  order  that  they 
be  first  applied  in  satisfaction  of  all  back  arrearages  of  ex- 
penses incurred  by  the  mortgageor  in  the  operation  of  the 
road  ?  "  And  further  on  the  learned  judge  remarks :  "  It  is 
to  be  noted  that  this  application  of  net  income  is  merely  pay- 
ing  an  obligation  that  equitably  rested  upon  a  portion  of  the 
property  seized  by  the  receivers,  and  which  has  been  largely 
consumed  upon  the  mortgagee's  express  request,"  —  i.e.,  by 
his  prayer  to  have  the  road  operated  by  a  receiver.  In  other 
words,  the  learned  judge  does  not  ground  the  relief  which 
he  administers  upon  general  equities  or  upon  vague  con- 
siderations of  public  policy,  but  upon  the  distinct  and  pre- 
cise equities  which  are  indicated  in  Fosdick  v.  Schall., 

Still  again,  where  gross  income  prior  to  the  receiver's 
appointment  has  been  used  to  pay  interest  on  bonded  debt, 
and  the  current  indebtedness  of  the  road  has  thus  been  suf- 
fered to  accumulate,  the  net  income  subsequently  earned  by 
the  receiver  should  be  used  to  make  good  the  deficiency  for 
current  expenses  thus  created.  This  also  is  a  case  of  diver- 
sion and  restoration. 

In  short,  where  the  gross  income  has  been  used  directly  or 
indirectly  for  the  benefit  of  mortgagees,  and  current  debts 
have  thus  accumulated,  there  is  a  special  equity  on  the  part 
of  the  holders  of  the  latter  that  the  assets  of  the  insolvent 
corporation  should  be  so  marshalled  that  they  may  be 
restored  to  the  rights  of  which  they  have  been  deprived  for 
the  benefit  of  the  bondhold^s. 

But  while  all  these  concessions  are  made  to  labor  claims, 
it  is  respectfully  submitted  that  the  courts  should  go  no 
further,  and  that  the  limitations  which  have  been  classified 
above,  and  which  have  been  attempted  to  be  deduced  from 
the  latest  and  best-considered  authorities  upon  the  subject, 
should  not  be  overstepped.  Therefore,  where  cases  arise  in 
which,  prior  to  the  receiver's  appointment,  current  earnings 
have  been  faithfully  used  to, pay  current  debts  for  supplies 
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and  work,  but  have  been  found  to  be  insufficient,  there 
ought  to  be  no  order  for  an  allowance  for  the  payment  of 
arrears  which  have  thus  accumulated,  out  of  income  which 
afterwards  comes  into  the  hands  of  the  receiver.  The 
reason  would  seem  to  be  plain.  In  such  a  case  there  has 
been  no  diversion  of  funds  from  one  class  of  creditors  to  the 
advantage  of  another.  The  mortgagees  cannot  be  asked  to 
restore  anything,  for  they  have  taken  nothing  from  others. 
No  equity,  then,  exists  on  the  part  of  the  wages  and  labor 
claims  except  the  general  equity  that  every  creditor  ought 
to  be  paid  what  is  owing  to  him ;  and  in  the  administration 
of  such  an  equity  (if  it  can  be  so  termed)  as  that,  it  is  going 
rather  far  to  ask  the  courts  to  throw  legal  rights  and  prior- 
ities overboard. 

If  the  above  views  are  correct,  it  will  be  observed  that 
the  question  of  making  an  order  for  the  payment  of  amounts 
due  for  supplies  and  labor  out  of  income  must  be  one,  not 
of  arbitrary  discretion,  but  pretty  much  of  accounting.  If, 
upon  examining  into  the  affairs  of  the  company,  the  accounts 
show  a  diversion  of  income  from  current  expenditures  and 
its  application  to  the  benefit  of  the  mortgagees,  to  that 
extent  the  mortgaged  property  ought  to  refund ;  but  if  it 
should  appear  that  there  has  been  no  such  diversion,  then 
no  claim  for  restoration  can  fairly  be  made  upon  the  mort- 
gaged property,  and  no  order  for  the  payment  of  amounts 
due  and  maturing  for  supplies  and  wages  should  be  made. 

There  is  also  another  qualification  which  all  the  cases 
unite  in  saying  must  be  attached  to  the  labor  and  supply 
claims,  viz.,  that  of  time.  The  orders  in  such  cases,  as  is 
well  known,  usually  provide  that  only  those  liabilities  which 
have  been  incurred  within  a  few  months  (generally  four  or 
six)  prior  to  the  appointment  of  the  receiver  shall  be  entitled 
to  the  benefit  of  the  order.  The  justice  of  this  is  obvious, 
as  otherwise  there  would  be  an  enforced  accumulation  of 
arrears  of  interest  upon  the  bonds,  against  which  the  bond- 
holders would  have  no  means  of  protecting  themselves. 
Hence,  the  laches  of  the  material-men  and  laborers  should 
properly  bar  their  equities. 
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The  third  species  of  property  in  reference  to  which  the 
question  under  consideration  is  likely  to  arise  is  that  which 
may  have  been  acquired  after  the  execution  of  the  mort- 
gage, but  which  is  nevertheless  covered  by  its  terms.  It  is 
submitted  that  so  far  as  the  fund  which  may  be  before  the 
court  for  distribution  is  made  up  of  the  proceeds  of  after- 
acquired  personal  property,  its  application  to  the  payment 
of  the  demands  of  claimants  must  depend  not  so  much 
upon  legal  priorities  as  upon  equitable  rights ;  and  this  for 
the  simple  reason  that  it  is  in  equity  alone  that  after- 
acquired  property  is  supposed  to  pass  by  the  conveyance! 
and  to  be  therefore  bound  for  the  mortgage  debt.  Possibly 
this  ought  to  have  some  weight  when,  in  distributing  the 
fund  in  any  given  case,  that  fund  is  made  up  partly  of  the 
proceeds  of  such  property. 

In  determining,  then,  the  grounds  upon  which  the  rights 
of  material-men  and  laborers  may  be  asserted  as  against 
mortgagees,  we  may  conclude  — 

(i)  That  considerations  of  public  policy,  public  conven- 
ience, or  public  safety  do  not  furnish  sufficiently  definite  or 
satisfactory  reasons  for  interfering  with  the  rights  of  bond- 
holders; and  that  when  these  are  the  only  grounds  upon 
which  the  court  is  asked,  in  any  given  case,  to  give  priority  to 
supply  and  wages  claims,  the  application  should  be  refused. 

(2)  That  the  general  rule  that  "  he  who  seeks  equity  must 
do  equity  "  is  applied  too  loosely,  if  it  is  construed  to  mean 
that  merely  because  mortgagees  ask  for  the  equitable  remedy 
of  receivership  they  must  submit  to  any  conditions  which 
the  court  may  see  fit  to  enforce,  in  view  of  the  supposed 
meritorious  character  of  labor  claims. 

But  (3)  that  where  the  special  equity  of  diversion  and 
restoration  exists,  the  bondholders  may  be  fairly  compelled 
to  give  way,  to  the  extent  at  least  of  restoring  the  property, 
which  has  been  diverted  for  their  benefit,  to  its  legitimate 
channel ;  and  that  in  so  doing  the  court  will  be  influenced 
not  a  little  by  the  three  considerations  of  the  right  of  the 
mortgagees,  under  the  terms  of  the  mortgage,  to  an  imme- 
diate  possession  of  the  property,  of  the  equitable  nature  of 
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the  mortgagees'  title  to  after-acquired  personalty,  and  of  the 
laches  (if  any)  on  the  part  of  the  material-men  and  laborers 
in  asserting  their  claims. 

Under  these  rules  and  with  these  qualifications  it  is 
believed  that  the  courts  may  administer  relief  in  cases  of 
railroad  receivership  with  some  greater  degree  of  precision 
and  some  more  careful  regard  to  well-settled  legal  doctrines 
than  has  been  in  some  instances  displayed.  Whether  this 
end  should  be  secured  by  uniform  legislation  is  a  subject 
which  deserves  attention,  but  the  present  discussion  of  which 
would  seem  to  be  forbidden  by  the  leng^th  already  reached 
by  this  paper. 

George  Tucker  Bispham. 

Philadblphia,  Pa. 
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JUDICIAL  NOMINATIONS. 

If  any  one  who  has  reflected  on  the  subject  is  satisfied 
with  the  judicial  nominations  already  made,  and  those  which 
are  with  reasonable  certainty  prefigured  for  this  city,  he  is 
hereby  notified  that  the  following  remarks  are  not  addressed 
to  him.  From  those  who  are  not  satisfied  with  what  has 
been  done  or  with  what  is  promised,  I  expect  a  perusal  of 
what  follows. 

For  every  office,  for  every  place  to  which  duties  are 
annexed,  the  essential  inquiry,  when  that  place  is  to  be 
filled,  is  as  to  the  fitness  of  the  person  proposed  for  the 
performance  of  those  duties.  For  a  merely  ministerial  place, 
a  low  grade  of  qualifications  may  suffice.  But  for  every 
employment,  from  president  down  to  clerk,  two  things  are 
necessary:  first,  that  the  person  proposed  should  be  hon- 
est ;  second,  that  he  should  be  industrious.  He  must  also 
be  capable ;  but  capability,  as  I  have  said,  may  be  of  a  very 
low  order  where  the  duty  is  merely  ministerial  or  of  a  rou- 
tine character.  No  merchant  or  other  man  possessing  any 
business  habits,  and  wishing  to  thrive,  would  knowingly 
employ  even  a  porter  whom  he  believed  to  be  intemperate, 
negligent,  or  dishonest ;  for  he  would  be  directly  exposed 
to  loss  from  the  existence  of  any  of  these  vices  in  his  em- 
ployee. No  careful  man  would  take  for  granted  that  any 
stranger  applying  for  employment  was  temperate,  honest, 
and  industrious ;  and  on  all  these  points  he  would  naturally 
institute  close  inquiry.  His  stress  might  be  such  that  he 
would  be  forced  to  engage  the  services  of  a  stranger,  with- 
out adequate  knowledge  of  his  character;  but  this  would 
compel  him  to  be  vigilant,  and  would  keep  him  anxious 
until  experience  had  furnished  him  some  basis  for  confi- 
dence on  this  score. 
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In  more  important  and  dignified  employments,  the  selec- 
tion is  deliberately  made,  and  full  opportunity  exists  for 
knowing  the  character  of  all  the  candidates.  Indeed,  in  all 
such  cases  the  candidates  come  before  the  people  (this,  at 
least,  is  the  theory  of  the  matter),  submitting  their  claims  on 
the  ground  of  their  character ;  and  if  this  be  not  unexcep- 
tionable, if  there  be  anything  obscure  or  equivocal  about 
it,  —  still  more,  if  there  be  any  colorable  aspersion  upon  it, — 
that  individual  should  be  clearly  and  decidedly  excluded 
from  all  share  of  the  public  confidence. 

There  is  no  officer  who,  more  than  a  judge,  ought  to  enjoy 
the  confidence  of  the  public.  If  he  be  not  of  unblemished 
integrity,  of  profound  and  varied  knowledge  of  law,  of  firm- 
ness, of  at  least  respectable  capacity  for  its  exposition,  and 
of  industry  which  will  make  him  feel  it  a  disgrace  that  any 
suitor  should  suffer  by  the  law's  delay,  the  community  in 
which  he  administers  justice  is  ill  served.  No  one  but  a 
lawyer  can  possess  these  qualifications;  but  observation 
teaches  us  that  these  qualifications  are  far  from  being  pos- 
sessed by  all  lawyers.  The  inquiry,  then,  when  there  is 
question  of  electing  a  judge,  should  be,  first  of  all,  which  of 
the  bar  possess  these  indispensable  qualifications ;  secondly, 
of  the  class  possessing  them,  who  will  be  willing  to  devote 
himself  to  judicial  duties.  These  inquiries  being  satisfac- 
torily met,  the  selection  of  the  fittest  of  the  class  will 
remain. 

It  is  obvious  that  none  except  lawyers  can  answer  these 
inquiries.  The  practice  of  electing  judges  by  popular  vote 
is,  I  think,  essentially  vicious,  and  the  mischief  is  greatly 
aggravated  by  holding  an  election  for  judges  on  the  same 
day  when  officers  purely  political  are  voted  for;  but  it 
would,  nine  times  in  ten,  result  in  a  good  choice  if  the  bar 
did  its  duty ;  and  by  that  I  mean,  if  the  bar  —  a  body  of  lib- 
eral-minded and  educated  gentlemen,  meeting  in  a  fraternal 
spirit,  with  a  proper  sense  of  professional  honor  and  public 
duty — should  designate  one  of  their  number,  whom  they 
pledged  themselves  to  support,  without  distinction  of  party 
for  a  particular  judgeship.     Such  a  designation  would  be  an 
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honor.  He  who  received  it  would  be  recommended  to  the 
community  by  the  testimony  of  thoroughly  competent 
judges  of  his  qualifications  for  the  most  honorable  place  in 
the  profession.  The  bar  could  not  make  such  a  recommen- 
dation without  incurring  a  weight  of  responsibility.  This 
responsibility  would  steady  them,  —  at  least  all  of  them  who 
are  not  invincibly  frivolous.  It  ought  to  be  a  monstrous 
thing  to  suggest  that  any  members  of  such  a  profession  as 
that  of  the  law  are  frivolous ;  but  I  am  dealing  with  facts, 
and  it  is  unfortunately  true  that  frivolity  is  predicable  of  a 
large  number  of  the  bar. 

If  such  a  designation  were  made  by  the  bar  —  not  by  a 
few  lawyers,  but  the  whole  bar,  called  together,  after  full 
notice,  and  deliberating  like  gentlemen,  imbued  with  a  sense 
of  their  responsibility  to  the  city  and  the  State  and  to  the 
profession,  I  do  not  believe  that  any  other  candidate  would 
receive  a  vote  respectable  either  in  number  or  character.  If 
the  bar  met  and  deliberately  acted  in  a  spirit  of  candor, 
showing  its  wish  to  place  before  the  public  gaze  the  man 
whom  they  considered  most  worthy  of  the  honor  of  filling  the 
judgment  seat,  no  lawyer,  not  very  opinionated,  —  not  to  say 
self-conceited,  —  could  be  found  to  oppose  to  the  decision 
of  his  brethren  either  his  own  estimate  of  his  merits,  or  the 
estimate  of  a  class  which  every  one  must  at  a  glance  per- 
ceive to  be  less  competent  to  judge  of  them  than  those  who 
had  already  spoken.  Not  only  is  the  bar  the  most  compe- 
tent to  judge  of  qualifications  for  the  judgeship,  but  it  is  more 
directly  and  vitally  interested  than  any  class  of  the  commu- 
nity in  the  selection  for  the  bench  of  him  who  possesses 
them  in  the  fullest  measure.  Perhaps  not  one  man  in  a 
hundred  of  the  laity  expects  to  have  a  lawsuit  during  the 
ensuing  year,  and  such  is  the  apathy  of  our  people,  such  its 
disinclination  to  take  an  active  interest  in  public  affairs,  that 
until  a  man  is  either  actually  brought  into  court,  or  expects 
to  be,  he  lazily  imagines  that  he  has  no  special  interest  in  the 
administration  of  justice ;  that  it  concerns  his  neighbor  who 
is  sued,  or  who  sues,  but  does  not  touch  him.  This,  of 
course,  is  an  erroneous,  and  I  may  add,  a  most  hurtful  mis- 
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take.  Every  citizen  is  interested  in  the  administration  of 
justice,  and  every  man  who  has  anything  to  lose  is  the 
poorer,  and  the  more  insecure  in  the  possession  of  what  is 
his,  by  having  on  the  bench  a  corrupt,  indolent,  timid,  or 
ignorant  judge.  But  the  bar  is  quite  out  of  danger  of  fall- 
ing into  the  error  of  supposing  that  it  has  no  interest  in 
having  the  bench  well  filled.  Except  those  who  disgrace 
the  profession,  and  who  desire  to  see  the  bench  occupied  by 
their  tool  or  their  accomplice,  the  bar  naturally  and  neces- 
sarily desires  to  see  the  best  of  its  number  advanced  to  the 
place  of  honor. 

If  these  things  be  true,  why  is  such  action  not  had  by  the 
bar?  Surely,  if  they  be  true  the  bar  must  be  aware  of  it, 
and  its  failure  to  act  upon  this  assumed  knowledge  strongly 
indicates  that  the  bar  does  not  entertain  the  opinions  here 
expressed.  Is  it  practicable  for  the  bar  to  act  as  suggested  ? 
Has  it  ever  done  so  since  judges  were  made  elective?  Have 
nominations  ever  been  made  by  the  bar  since  that  time 
without  regard  to  politics,  and  entirely  from  regard  to  per- 
sonal qualities  ?     If  so,  with  what  result  ? 

All  this  has  been  done,  and  with  the  best  results,  in  former 
years.  In  1841,  the  Probate  Court  of  St.  Louis  County  was 
established  by  law,  and  the  judge  of  it  was  made  elective 
by  the  people,  —  the  first  example,  I  believe,  of  any  judge 
of  a  court  of  record  in  Missouri  being  so  elective.  The 
new  court  was  charged  with  the  probate  business  formerly 
dispatched  by  the  St.  Louis  County  Court.  The  deputy- 
clerk  of  the  County  Court  had  long  been  Peter  Ferguson. 
His  principal  was  Henry  Chouteau,  —  and  Chouteau  was 
not,  on  an  average,  once  a  month  in  his  office  the  year 
round.  Peter  Ferguson  was  a  most  estimable  man,  of  ex- 
cellent sense  and  minute  knowledge  of  the  administration 
of  law,  but  he  was  of  a  disposition  and  demeanor  not  at  all 
calculated  to  conciliate  the  favor  of  politicians.  He  was 
eminently  competent,  but  he  was  full  of  angularities.  He 
was  a  man  of  grave  demeanor  and  abrupt  speech  ;  exacting 
from  all  who  dealt  with  him  precision  and  relevancy,  and 
not  tolerant  of  any  waste  of  time.     It  was  known  that  he 
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would,  if  elected,  like  to  preside  as  judge  of  probate.  He 
was  a  rather  bitter  Whig.  He  certainly  did  not  electioneer 
for  the  office  in  any  way.  There  was  no  nomination,  either 
by  the  bar  or  a  convention,  but  the  bar  very  generally 
expressed  an  intention  to  support  him.  On  the  day  fixed 
by  law  for  the  first  election  (first  Monday  of  April,  1841), 
Judge  Ferguson  was  elected  without  competition.  It  may 
be  said  that  at  this  time  the  Whigs  had  a  decided  majority 
in  St.  Louis  County.  This  is  true.  But,  in  the  -first  place, 
Democrats  as  well  as  Whigs  united  to  elect  Judge  Ferguson ; 
in  the  second  place,  after  the  Democrats  had  gained  the 
decided  ascendant  he  continued  to  be  elected,  without  the 
formality  of  a  nomination,  in  1846,  in  1852,  and  down  to 
the  end  of  his  useful  and  honorable  life.  In  1852,  another 
person,  a  Democrat  who  had  been  a  member  of  the  Legisla- 
ture in  1850-51,  had  procured  the  paissage  of  an  act  making 
the  election  of  probate  judge  come  off  on  the  same  day 
with  that  on  which  presidential  electors  were  chosen,  and 
then  had  procured  for  himself  a  somewhat  irregular  Demo- 
cratic nomination.  This  was  generally  condemned  by  the 
party.  In  November,  1852,  the  majority  for  the  Democratic 
presidential  electors  in  St.  Louis  County  was  more  than 
three  thousand.  On  the  same  day  Judge  Ferguson  (as  I 
have  said,  a  staunch  and  even  bitter  Whig)  was  reelected 
judge  of  probate  by  more  than  two  thousand  majority,  thus 
receiving  more  than  five  thousand  Democratic  votes. 

The  experience,  in  Judge  Ferguson's  case,  of  this  working 
of  the  plan  of  electing  judges  by  the  people,  undoubtedly  had 
a  large  influence  in  determining  in  favor  of  that  experiment 
many  members  of  the  St.  Louis  bar.  In  185 1,  the  first  elec- 
tion by  the  people  of  judges  of  the  Supreme  Court,  Circuit 
Courts,  and  Courts  of  Common  Pleas  was  made.  The  bar 
of  St.  Louis  had  for  many  years  protested  against  the  illib- 
erality  which  confined  to  one  party  all  judicial  appoint- 
ments. In  repeated  instances  it  had,  without  distinction  of 
party,  petitioned  the  Executive  to  disregard  party  lines  in 
making  such  appointments ;  but  in  vain.  This  circumstance 
also  aided  in  effecting  the  change  of  the  Constitution  by  which 
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judges  were  made  elective  by  the  people.  In  185 1,  the  bar 
of  this  city  and  of  the  whole  State  united  in  asking  Ham- 
ilton R.  Gamble  of  St.  Louis  to  agree  to  serve,  if  elected,  as 
one  of  the  judges  of  the  Supreme  Court.  His  reply  was 
that  he  did  not  desire  the  office,  but  that  he  complied  with 
the  request  of  his  brethren.  He  was  elected  by  the  united 
Whig  and  Democratic  suffrages  of  the  people,  —  receiving 
nearly  double  the  number  of  votes  cast  for  the  other  two 
successful  candidates.  No  political  nominations  were  made 
in  behalf  of  any  of  the  judges  in  that  year.  At  that  time 
the  State  was  overwhelmingly  Democratic.  Mr.  Gamble  was 
an  unbending,  and  indeed  a  somewhat  bigoted  Whig. 

In  1854,  ill-health  compelled  Judge  Gamble  to  resign. 
There  was  in  the  interior  of  the  State  a  lawyer  coeval  with 
Judge  Gamble ;  we  refer  to  Abiel  Leonard  of  Fayette.  He, 
with  Messrs.  Gamble  and  Geyer  of  St.  Louis,  divided  the 
opinions  of  the  bar  of  Missouri  as  to  which  of  them  was 
entitled  to  be  considered  its  head.  The  bar  of  the  State  in 
1854  made  to  Mr.  Leonard  the  same  appeal  which  it  had 
made  to  Judge  Gamble  in  185 1,  and  he  complied  with  their 
request  in  the  same  spirit.  Judge  Leonard  was  a  Whig. 
The  State  was  always  overwhelmingly  Democratic,  as  we 
have  already  said,  —  but  this  cannot  be  repeated  too  often 
in  this  connection.  Judge  Leonard  was  elected  without 
opposition.  He,  also,  was  compelled  by  ill-health  to  decline 
a  reelection  in  1857.  Judge  Richardson  of  St.  Louis  was 
thereupon  designated  by  the  bar,  without  distinction  of 
party,  to  take  his  place.  He  also  was  a  Whig.  In  August, 
1857,  Judges  Scott,  Napton,  and  Richardson  were  elected, 
we  may  say,  without  opposition.  There  were  no  political 
nominations  forjudges  that  year. 

In  the  meantime,  in  St.  Louis  itself,  —  the  Eighth  Judicial 
Circuit  of  the  State,  —  at  the  election  in  August,  1851,  Alex- 
ander Hamilton  was  elected  judge  of  the  Circuit  Court  over 
F.  M.  Haight,  both  being  Democrats;  A.  Todd  (Whig) 
being  also  a  candidate.  S.  Treat  was  elected  judge  of  the 
Court  of  Common  Pleas  over  M.  Blair  (both  Democrats), 
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and  J.  B.  Colt  (Democrat)  was  elected  judge  of  the  Criminal 
Court  over  S.  Reber  (Whig).  It  is  obvious  that  politics  had 
nothing  to  do  with  these  elections.  They  did  not  in  all  re- 
spects satisfy  the  bar.  But  in  truth  the  bar  had  failed  to  ex- 
press its  opinion  as  to  the  fitness  of  the  respective  candidates; 
and  there  was  another  circumstance,  proper  to  be  here  men- 
tioned, which  powerfully  contributed  to  the  result.  Prior  to 
185 1,  the  maximum  salary  of  the  judges  of  the  Circuit,  Com- 
mon Pleas,  and  Criminal  Courts  of  St.  Louis  was  f  2,000.  It 
might  be  much  less.  In  1849,  Blair  had  resigned  his  seat  on 
the  bench  of  the  Court  of  Common  Pleas  on  account  of  the 
insufficiency  of  the  salary,  and  Judge  Treat  had  been  ap- 
pointed. Judge  Hamilton  had  been  appointed  judge  of  the 
Circuit  Court  in  1846,  and  Judge  Colt  had  been  elected  by 
the  Senate  (such  being  the  method  of  choice  prescribed  in 
the  act  constituting  that  court)  in  1845,  or  thereabouts.  All 
these  gentlemen  were  incumbents  when  the  constitutional 
amendments  adopted  in  1851  made  judges  elective;  and  at 
the  same  session  the  salaries  of  the  judges  in  St.  Louis  were 
increased  to  <3,ooo  per  annum.  Thereupon  Judge  Blair 
announced  his  willingness  to  serve  again  if  elected  judge 
of  the  Common  Pleas  Court;  Messrs.  Haight  and  Todd  in 
like  manner  indicated  their  willingness  to  be  judges  of  the 
Circuit  Court,  and  Judge  Reber  his  readiness  to  serve  as 
judge  of  the  Criminal  Court.  There  was  a  widespread  and 
not  unnatural  feeling  that  those  who  had  served  at  the  lower 
salaries  should  be  continued  in  office  when  the  higher  salaries 
attracted  rivals  for  their  places ;  and  there  can  be  no  doubt 
that  this  sentiment  operated  powerfully  in  favor  of  all  the 
incumbents,  although  in  the  case  of  one  of  them,  now  de- 
ceased, there  were  serious  objections  which  deprived  him 
of  the  vote  of  many  of  the  bar.  I  dwell  on  this  point 
because,  even  at  that  early  day,  the  bar  neglected  its  duty, 
and  the  natural  scramble  followed.  It  may  be  added  that 
on  this  occasion  some  of  the  arts  of  electioneering  were 
practised  by  some  of  the  candidates.  Though  ten  times  the 
indecency  (for  so  it  was  then  regarded)  actually  practised  in 


Digitized  by 


Google 


JUDICIAL   NOMINATIONS. 


561 


185 1,  would  attract  no  attention  now,  it  excited  then  a  deep 
sentiment  of  disgust  among  the  bar  and  throughout  the 
community. 

In  1857,  Judge  Treat  resigned;  on  the  petition  of  the  bar, 
without  distinction  of  party,  Judge  Reber  was  appointed 
to  succeed  him,  and  in  August  of  that  year  he  was  elected 
without  opposition.'  At  the  same  time,  Judge  Hamilton  was 
succeeded  by  Judge  J.  R.  Lackland.  No  political  judicial 
nominations  were  made  for  St.  Louis  in  that  year.  Judge 
Lackland  was  a  Whig.  On  February  24,  1853,  the  St.  Louis 
Land  Court  was  established.  The  bar  indicated  Edward 
Bates  as  its  choice  for  the  bench  of  that  court ;  and  though 
there  was  an  opposing  candidate,  though  St.  Louis  was 
strongly  Democratic  and  Judge  Bates  a  conspicuous  Whig, 
his  Democratic  rival  (who  was  not  nominated  by  a  conven- 
tion, according  to  my  recollection)  was  beaten  out  of  sight. 
I  have  not  the  means  at  hand  of  ascertaining  whether  there 
was  a  formal  nomination  of  the  defeated  candidate.  My 
impression  is  that  there  was  not.' 

Judge  Bates  resigned  before  the  close  of  his  term,  and 
Judge  Lord  (a  Democrat)  was  designated  by  the  St.  Louis 
bar  to  succeed  him.  Judge  Lord  continued  to  be  elected 
to  the  bench  of  the  St.  Louis  Land  Court  until  his  death,  in 
November,  1868.  He  was  at  that  time  sitting  as  one  of  the 
judges  of  the  St.  Louis  Circuit  Court,  in  which  the  Land 
Court  was  merged  in  1865-6. 

I  have  been  minute  in  these  particulars,  for  I  consider 
them  full  of  instruction.  They  show  the  principles  by  which 
former  practice  was  guided,  and  we  all  know  the  fruits  of 
that  practice.  Whatever  may  be  thought  of  the  learning 
and  ability  of  the  judges  of  the  Supreme  and  Nisi  Prius 
Courts  in  former  days  as  compared  with  those  of  the  pres- 


*  Judge  Rcber  continued  on  the  bench  from  1857  until  he  resigned,  which 
was,  if  we  remember  rightly,  in  1869. 

*  One  of  the  good  features  of  the  ante-bellum  modes  of  electing  judges 
was,  their  election  was  held  in  the  off-year,  on  a  day  when  no  general  election 
was  conducted.  We  have  since  1861  been  growing  steadily  worse  and  worse 
in  this  matter. 
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ent  time  (I  think  that  I  waive  a  very  decided  advantage 
when  I  leave  this  point  out  of  view),  one  thing  cannot  be 
doubtful,  in  the  memory  of  any  one  who  can  make  the  com- 
parison, viz.,  that  there  was  in  former  days  a  complete 
absence  of  any  of  the  scandals  now  current  respecting  the 
manner  in  which  some  judges  have  obtained  a  nomination, 
and  that  in  which  they  administer  justice.  I  very  strongly 
wish  not  to  assail  any  one.  It  is  impossible,  however,  to 
deal  historically  with  public  events  without  being  compelled 
to  blame  such  as  deserve  censure,  as  well  as  being  allowed 
to  praise  those  who  have  earned  commendation ;  and  from 
this  necessity  no  person  aiming  to  do  the  office  of  history, 
and  ''  instruct  by  examples,"  should  shrink. 

When,  then,  did  a  change  occur  in  the  methods  above 
detailed  of  designating  and  electing  judges?  Markedly  and 
perniciously  in  1865.  What  was  called  "the  ousting  ordi- 
nance "  of  the  convention  of  that  year  was  a  hideous  mon- 
strosity. The  Constitution  then  declared  by  Rodman  to 
have  been  adopted  by  the  popular  vote,  contained  proscrip- 
tive,  tyrannical,  and  unconstitutional  clauses,  by  which  a 
large  number  of  the  people  of  Missouri  were  disfranchised. 
Some  of  those  against  whom  these  clauses  were  aimed  had 
been,  no  doubt,  guilty  of  rebellion.  But  rebellion,  eo  nomine, 
was  not  a  crime  known  to  the  statutes  of  the  State.  If  what 
a  man  was  guilty  of  amounted  to  treason^  ox  felony,  ox  breach 
of  the  peace,  as  defined  by  existing  laws,  the  culprits  were 
liable  to  the  penalties  annexed  to  the  commission  of  these 
offences.  If  they  did  not  come  within  these  definitions, 
every  one  was,  of  course,  at  liberty  to  form  his  own  opinion 
of  the  moral  odium  which  such  offender  incurred  ;  but  the 
supreme  law  of  the  land  forbade  any  State,  by  any  device 
or  instrumentality,  to  annex  to  past  transgressions  a  new 
penalty.  Any  such  legislation  would  be  an  ex  post  facto 
law.  The  men  who  met  in  convention  in  1865  were  for  the 
most  part  elected(?)  by  military  intervention.  Any  one 
giving  an  anti-Radical  vote  in  the  country,  in  Missouri,  in 
the  fall  of  1864,  may  be  said  to  have  done  so  at  the  risk  of 
his  life.     When  assembled,  the  delegates  were  an  instructive 
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illustration  of  the  mischief  that  comes  from  trampling  on  our 
institutions.  J/wrepresenting  the  people,  they  so  acted  as 
to  demonstrate  either  their  ignorance  of,  or  their  contempt 
for,  the  fundamental  law  which  they  took  an  oath  to  observe. 
It  is  hardly  uncharitable  to  believe  that  they  knew  they  were 
violating  this  law ;  for  at  the  same  time  that  they  framed  the 
clauses  referred  to,  they  provided  by  the  "  ousting  ordi- 
nance" that  before  the  submission  of  the  work  of  their 
hands  to  the  people  of  Missouri  the  office  of  every  judge  in 
the  State  should  be  vacated,  and  the  vacancies  filled  by 
executive  appointment,  —  the  Executive  having  been,  like 
themselves,  elected  (?)  in  1864.  This  ordinance  took  effect 
on  May  i,  1865.  It  was  provided  that  the  Constitution 
should  be  submitted  to  the  vote  of  a  portion  of  the  people 
on  June  6,  1865.  By  the  sixth  section  of  Art.  XIII.  it 
was  most  usurpingly  declared  that,  at  the  election  held  on 
that  day,  no  one  should  be  allowed  to  vote  who  would  not 
be  qualified  as  a  voter  "if  the  second  article"  of  the  pro- 
posed Constitution  "  were  then  in  force."  It  is  rather  strange 
that,  under  such  circumstances,  it  was  thought  becoming  or 
necessary  to  go  through  any  of  the  forms  of  a  submission  of 
their  work  to  popular  ratification  or  rejection  at  all.  Certainly 
every  essential  feature  of  a  free  choice  was  cynically  derided. 
A  provision  of  the  Constitution,  not  then  adopted,  was  de- 
clared to  be  in  force  for  the  purpose  of  excluding  from  voting 
a  class  supposed  to  be  adverse  to  its  adoption,  on  the  occa- 
sion when  the  question  of  its  adoption  was,  in  terms,  declared 
to  be  submitted  to  the  people.  The  authors  of  such  an  out^ 
rage  can  only  escape  condemnation  from  those  who  "  par- 
don their  bad  hearts  for  their  worse  brains;"  but,  for  the 
reasons  already  given,  it  is  believed  that,  without  being  mas- 
ters of  the  constitutional  question  involved,  they  were  well 
aware  that  they  were  doing  what  no  honest  court  could  sanc- 
tion. Hence  their  solicitude  to  purge  the  voting  population 
(according  to  the  method  of  Col.  Pride,  of  fragrant  memory) 
at  the  same  time  that  they  packed  all  the  courts  before  which 
any  question  of  the  lawfulness  of  their  acts  could  come.  It 
seems  impossible  to  reconcile  contrivances  like  these  with 
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merely  stupid  blundering.  Innocent  persons  are  not  in  the 
habit  of  bribing  the  judges  and  packing  the  juries  by  whom 
they  are  to  be  tried.  Here,  before  that  act  was  done,  prepa- 
ration was  made  for  averting  from  the  actors  the  punishment 
which  a  sure  instinct  taught  them  to  look  for. 

It  is  not  irrelevant  to  instance  with  some  particularity  the 
misdeeds  of  a  body  whose  work  has  been  so  calamitous  to 
Missouri.  It  is  true  that  we  are  only  directly  concerned  here 
with  the  blow  which  it  dealt  at  the  purity  and  independence 
of  the  judiciary.  But  that  was,  as  I  think,  a  crime  of  eminent 
atrocity,  and  it  is  well  to  call  attention  to  the  companion 
works  of  it.  It  was  appropriate  and  natural  that  those  who 
perpetrated  this  iniquity  should  show  themselves  thoroughly 
rotten  at  all  points.  It  has  been  shown  that  they  usurped 
power  without  scruple.  They  had  been  commissioned  only 
to  propose  amendments  to  the  Constitution  of  the  State. 
The  act  calling  the  convention  authorized  its  members  to 
consider, y?rj/,  such  amendments  to  the  Constitution  as  might 
be  necessary  for  the  emancipation  of  slaves;  second^  such 
amendments  as  might  be  deemed  necessary  to  preserve  in 
purity  to  loyal  citizens  the  elective  franchise;  and  thirdly, 
such  other  amendments  as  the  public  good  might  seem  to 
require.  Not  a  word  was  said  of  any  of  their  amendments 
becoming  obligatory  without  popular  ratification,  and  cer- 
tainly no  implication  to  that  effect  existed.  Hence,  all  that 
they  could  lawfully  do  was  to  submit  to  popular  approval 
what  they  might  consider  appropriate  Tor  the  purposes  indi- 
cated in  the  act  constituting  them.  Compare  or  contrast 
what  they  actually  did  with  what  they  had  any  warrant  for 
doing.  We  have  no  right  to  be  surprised  that  a  body  so 
lawless,  disregarding  thus  openly  the  plainest  principles  of 
legislation,  should  strike  at  the  purity  and  independence  of 
the  judiciary;  but  what  is  mournful  and  surprising  is,  that 
the  evil  example  they  set  should  have  been  imitated  by 
those  who,  politically  at  least,  had  nothing  in  common  with 
them. 

It  is  not  my  purpose  to  give  the  details  of  the  crowning 
outrage  by  which,  in  June,  1865,  the  judges  of  the  Supreme 
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G)urt,  who  were  guilty  of  believing  that  these  usurpations 
were  in  contempt  of  the  supreme  authority  of  the  law,  were 
removed  from  their  seats  by  an  armed  force.  We  forget 
many  things  in  the  busy  whirl  of  life,  but  I  hardly  imagine 
that  the  memory  of  this  crime  will  ever  grow  dim.  It 
stamps  the  men  engaged  in  it  as  guilty  of  that  for  which  the 
best  interests  of  free  government  require  that  there  should 
never  be  oblivion  or  pardon.  The  especial  blackness  of  the 
crime  is,  that  it  was  the  first  emphatic  discrimination  in  Mis- 
souri against  an  independent  judiciary,  against  all  judges 
except  those  **  addictos  jurare  in  verba  magistri**  —  pledged 
beforehand  to  interpret  the  law  in  favor  of  malefactors. 

When,  after  a  dreary  interval  of  misrule,  the  clauses  ad- 
verted to  had  been  condemned  and  swept  away,  the  Demo- 
cratic party  is  said  to  have  proposed  to  its  Republican  rivals 
in  St.  Louis  to  abstain  from  political  nominations  forjudges, 
and  it  is  said  that  the  proposal  was  declined.  At  any  rate, 
both  parties  made  such  nominations  in  1872.  As  I  cannot 
say  with  certainty  that  such  a  proposal  was  made  and  de- 
clined, I  will  only  add  that  I  should  be  very  glad  to  be 
assured  that  nothing  of  the  sort  was  done ;  for  the  establish- 
ment of  this  proposition  of  fact  would  relieve  the  effort  I 
wish  to  see  made  for  a  thorough  reform  in  the  method  of 
choosing  judges,  of  at  least  one  serious  obstacle.  But,  even 
assuming  this  obstacle  to  be  unremoved,  and  the  difficulties 
in  the  way  of  reform  to  be  as  serious  as  my  fears  picture 
them,  the  conclusion  seems  irresistible  that  they  must  be  met 
and  overcome,  or  that  the  balance-wheel  of  republican  gov- 
ernment is  fatally  deranged.  Much  may  be  endured  in  the 
way  of  incompetency,  and  even  wilful  neglect  of  duty,  in 
many  departments,  provided  the  ermine  remains  pure,  — 
provided  the  judiciary  is  vigilant,  courageous,  learned,  hon- 
est, and  capable.  It  is  simply  insane  to  expect  that  it  will 
continue  to  be  what  these  terms  imply  if  the  present  modes 
of  constituting  it  prevail.  Still  more  insane  will  it  be  to 
indulge  such  an  expectation  if  these  modes  go  on  from  bad 
to  worse,  as  they  have  done  during  the  last  fifteen  years. 
A  seat  on  the  bench  was  formerly  an  honor  so  distinguished 
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that  some  of  the  most  eminent  men  who  have  illustrated  the 
science  of  jurisprudence  have  thought  it  cheaply  purchased 
by  the  sacrifice  of  an  enormous  professional  income.  Chief 
Justice  Shaw  of  Massachusetts,  and  Judge  Dillon  of  Iowa, 
to  cite  two  familiar  examples,  devoted  themselves  (almost 
blamably,  when  their  duty  to  their  families  is  considered) 
to  the  most  engrossing  judicial  duties,  receiving  as  a  salary 
certainly  less  than  one-fifth  of  the  sum  which  less  arduous 
labor  would  have  won  for  them  at  the  bar.  Jurisprudence 
has  profited  by  such  devotion.  There  will  be  small  likeli- 
hood of  those  examples  being  imitated  unless  a  radical 
change  be  made  in  the  methods  of  putting  jurists  on  the 
bench,  and  keeping  them  there.  The  progressive  develop- 
ment of  the  causes  now  in  operation  will  naturally  produce 
such  judges  as  Cardozo  and  Barnard.  Can  any  one»  without 
a  shudder,  contemplate  this  probability  ? 

The  remedy  proposed  is  that  the  bar  should  resume  and 
assert  its  proper  functions ;  that  it  should  ascertain  and  rec- 
ommend to  the  people  the  men  whom  it  considers  most  fit 
to  administer  the  laws,  with  the  full  assurance,  derived  from 
past  experience,  that  the  community,  believing  in  its  sin- 
cerity and  discernment,  will  accept  and  ratify  the  designa- 
tion. Will  the  bar  do  this?  The  question  is  more  easily 
asked  than  answered.  Opposed  to  its  answer  in  the  affirma- 
tive are  the  indolence  of  individual  members,  the  cowardice 
or  timidity  of  individual  members,  the  vanity  of  individual 
members,  and  the  always  existing  difficulty  of  procuring 
unity  of  action  on  the  part  of  a  body  consisting  of  many 
persons.  There  is  little  fraternity  in  the  St.  Louis  bar; 
much  less,  I  am  disposed  to  believe,  than  in  the  bar  of  many 
other  cities  similiarly  circumstanced,  —  and  expressing  this 
opinion,  no  one  would  rejoice  more  than  I  to  see  a  refutation 
of  it.  It  is  feared  that  if  the  views  here  presented  should 
find  favor  with  a  majority  of  the  profession  of  this  city,  the 
attempt  to  give  them  full  effect  would  be  disappointed  by 
the  impossibility  of  procuring  the  cooperation  of  some  few 
whose  absence  would  be  pernicious,  perhaps  fatal  to  the 
enterprise ;  for  something  approaching  unanimity  on  the  part 
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of  the  bar  is,  I  think,  indispensable.  Nothing  but  actual 
trial  can  determine  this  point.  To  my  mind  one  thing  is 
clear :  the  bar,  if  it  determines  to  do  so,  can  effect  the  pro- 
posed reform.  It  has  the  remedy  in  its  own  hands.  If  it 
refuses  or  fails  to  employ  the  means  at  its  command,  it 
makes  itself  a  partaker  of  all  the  condemnation  and  all  the 
shame  which  will  attach  to  a  degraded  judiciary.  It  sees 
the  power  to  make  and  unmake  judges  impudently  usurped 
by  a  set  of  men,  association  with  whom  is  recognized  as 
contaminating.  It  sees  this  usurpation  supinely  acquiesced 
in  by  the  community,  and  it  cannot  but  see  that  in  this  dis- 
graceful abdication  of  the  duties  belonging  to  the  citizens 
of  a  free  State  the  most  striking  example  has  been  set  by 
themselves.  If  any  one  can  rest  contentedly  under  the  load 
of  such  obloquy,  he  will  naturally  decline  all  exertion  to 
effect  a  change.  It  is  hoped,  however,  that  all  who  regard 
the  present  condition  as  a  burning  disgrace,  and  the  certain 
consequences  as  beyond  measure  ruinous,  will  not  only  prove 
to  be  a  large  majority,  but  a  majority  determined  to  make 
its  power  and  influence  effectual  for  an  urgently  needed 
reform. 

Thomas  T.  Gantt. 
St.  Louis,  September  9,  1880. 
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CONFINEMENT  OF  THE  INSANE. 

The  time  is  almost  within  the  memory  of  living  persons 
when  it  was  deemed  not  only  lawful  but  proper  to  confine 
persons  afflicted  with  mental  disease  in  dungeons  and  with 
chains,  and  to  subject  them  to  beating,  at  the  discretion  of 
their  keepers,  in  order  to  subdue  their  senseless  fury  and 
drive  away  their  delusions'  The  notions  of  an  ignorant 
and  barbarous  age  justified  such  treatment,  but  the  common 
law  on  the  subject  has  been  so  much  modified  in  the  greater 
intelligence  of  the  present  century  that  opinions  as  to  how 
much  of  the  old  rules  remain  must  be  expressed  with  some 
degree  of  hesitation.  Moreover,  new  cases  are  constantly 
arising  so  peculiar  as  to  convince  us  not  only  that  much  yet 
remains  to  be  learned  on  the  general  subject  of  insanity, 
but  also  that  it  is  diflficult  to  prescribe,  either  judicially  or 
by  statute,  the  proper  rules  for  the  government,  care,  and 
custody  of  the  unhappy  persons  who  are  afflicted  with 
mental  disorder. 

We  commonly  find  in  this  country  that  insane  persons  are 
cared  for  in  one  of  the  following  ways :  — 

1.  By  friends  in  their  own  homes,  or  in  families  who  con- 
sent to  receive  them  for  care  and  protection. 

2.  In  private  asylums,  to  which  they  are  consigned  by 
friends,  who  pay  for  the  care  and  attention  that  is  given 
them  and  provide  for  their  various  needs. 

3.  In  public  almshouses,  to  which  they  have  been  taken 
as  paupers,  and  where  they  are  detained  only  as  a  conven- 
ient method  whereby  the  State  may  provide  for  their  neces- 
sities, and  discharge  the  obligation  of  the  State  to  furnish 
them  with  food,  clothing,  and  shelter. 

4.  In  asylums  established  by  the  State,  where  they  will 

*  2  RolL  Abr.  546 ;  Lofft,  243. 
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receive  such  medical  care  and  attention  as  is  calculated  to 
restore  to  health  the  curable  cases,  and  where  the  incurable 
can  be  made  as  comfortable  as  the  nature  of  the  case  will 
permit. 

In  whichever  of  these  methods  the  insane  are  provided 
for,  the  confinement  will  have  in  view  one  or  all  of  the 
following  objects :  Medical  treatment  of  the  person,  with  a 
view  to  restoration  to  health ;  provision  for  his  comfort  and 
physical  welfare ;  protection  of  the  public  against  dangerous 
manifestations  of  his  disease.  Of  confinement  in  the  com- 
mon almshouses  or  poor-houses  of  the  country,  we  need  only 
remark  that  it  is  a  barbarous  method  of  treating  this  unfor- 
tunate class  of  people,  for  the  reason  that  it  places  them 
in  charge  of  persons  not  selected  for  any  fitness  to  deal 
properly  with  them,  and  who  will  commonly  be  incapable 
of  judging  of  any  but  mere  physical  needs.  It  makes  no 
proper  provision  for  treatment  with  a  view  to  possible  res- 
toration to  health,  and  is  likely  to  subject  insane  persons  to 
abuses  from  rough  keepers,  who  will  impute  to  evil  pas- 
sions the  conduct  attributable  to  mental  disease.  Happily 
this  imperfect  and  cruel  method  of  discharging  a  public 
duty  is  rapidly  giving  way  to  more  wise  and  humane  treat- 
ment in  public  asylums. 

When  the  going  at  large  of  an  insane  person  is  dangerous 
to  others,  it  is  agreed  on  all  hands  that  any  person  may 
arrest  him  and  place  him  under  restraint.'  The  right  to  do 
this  is  the  same  as  the  right  to  arrest  persons  actually 
engaged  in  committing  crimes  of  violence,  and  the  restraint 
is  an  act  of  self-defence  by  society  through  one  of  its  mem- 
bers. But  such  an  arrest  is  a  mere  temporary  expedient ; 
the  party  making  it  judges  of  the  necessity  at  his  peril, 
being  liable  for  all  mistakes,  and  he  must  continue  the 
restraint  without  legal  process  only  until  more  regular  pro- 
ceedings can  be  taken.  As  was  said  by  Chief  Justice  Shaw 
in  one  case,  the  necessity  which  creates  the  law  that  justifies 

•  Colby  V.Jackson,  12  N.  H.  526;  Lott  ».  Sweet,  33  Mich.  308;  Williams 
V.  WiUiams,  4  Thomp.  &  C.  251 ;  Scott  v.  Wakem,  3  Fost.  &  Fin.  328 ;  Symm 
V.  Frazer,  3  Fost  &  Fin.  859.     See  Rex  v.  Gourlay,  7  Barn.  &  Cress.  669. 
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him  creates  also  the  limitations  of  the  law ; '  and  in  contem- 
plation of  law  no  restraint  by  mere  private  authority  can  be 
deemed  necessary  after  opportunity  has  been  afforded  for 
judicial  proceedings.'  Strangers  have  no  right  whatever  to 
arrest  and  confine  a  person  whose  going  at  large  is  not 
dangerous  to  others,  unless  they  have  the  authority  of  judi- 
cial process. 

The  right  of  friends  to  put  an  insane  person  under  restraint 
is  the  same  with  the  right  to  treat  any  sick  person  who  is 
incapable  of  acting  for  himself,  with  a  view  to  his  restoration 
to  health,  with  the  superadded  right  of  self-defence.  The 
difficulties  in  such  cases  arise  mainly  from  the  uncertainties 
which  often  attend  the  question  of  actual  mental  unsound- 
ness, and  the  conflicting  claims  of  friends  to  the  custody 
of  the  person,  or  to  determine  what  that  custody  and  the 
accompanying  treatment  shall  be. 

In  a  considerable  proportion  of  cases  of  alleged  mental 
aberration  there  is  controversy  respecting  the  fact.  The 
supposed  insane  person  will  dispute  it,  —  sometimes  with  no 
little  vigor  and  shrewdness;  friends  may  disagree  respect- 
ing it,  and  the  general  public — who  will  in  most  cases 
know  little  on  the  subject  —  will  be  likely  to  have  impres- 
sions of  the  party's  real  condition  derived  as  much  from 
the  supposed  motives  of  those  who  make  the  allegation 
as  from  any  known  facts.  A  husband  supposed  to  be  harsh 
and  tyrannical,  who  undertakes  to  put  his  wife  under  re- 
straint as  an  insane  person,  is  likely  to  find  her  relatives  and 
the  general  community  instinctively  arrayed  against  him, 
and  the  case  is  prejudged  upon  prejudices.  Indeed,  when 
the  most  regular  investigations  are  entered  upon,  the  ques- 
tion of  mental  unsoundness  is  surrounded  by  so  many  diffi- 
culties that  the  most  conscientious  and  intelligent  expeits 
are  sometimes  found  unwilling  to  express  positive  opinions; 
and  when  they  express  them,  any  two  may  draw  different 
conclusions  from  the  same  facts,  according  as  they  occupy 

*  Matter  of  Oaks,  8  Law  Rep.  122;  The  Commonwealth  v,  Kirkbride,  2 
Brews.  586.  a  Colby  v.  Jackson,  12  N.  H.  526. 
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different  stand-points  in  respect  to  the  surroundings.  Neither 
legal  nor  medical  science  has  any  definite  test  whereby  to 
judge  of  the  existence  of  mental  disease ;  and  the  law  author^ 
ities  are  not  agreed  as  to  the  persons  who,  as  witnesses,  may 
express  opinions  on  the  facts  given  in  evidence.  Some  are 
of  opinion  that  any  one  who  has  had  opportunity  to  observe 
actions  may  testify  as  to  the  impression  of  the  mental  condi- 
tion which  these  made  upon  him; '  while  others  confine  the 
testimony,  as  to  opinions,  exclusively  to  those  authorized  to 
speak  as  experts."  But  the  question  who  are  experts,  is 
almost  as  difficult  as  any  other,  and  is  likely  in  any  case 
to  complicate  the  leg^l  problem.  A  medical  practitioner 
may  or  may  not  have  had  the  experience  to  render  him 
expert  in  such  cases ;  and  it  has  sometimes  been  urged  that 
clergymen,  whose  office  makes  it  their  duty  to  administer 
consolation  to  the  sick  and  the  dying,  and  to  observe  their 
mental  condition,  ought,  after  considerable  experience,  to 
be  received  as  experts  also ;  3  but  this  view  is  open  to  grave 
objections. 

The  question  who,  as  a  friend,  is  entitled  to  place  a  sup- 
posed non  compos  under  restraint,  is  likely  to  come  in  con- 
troversy whenever  the  disease  is  denied ;  and  also  in  other 
cases,  where  parties  near  in  relationship  may  have  conflicting, 

'  See  the  authorities  to  this  effect  collected  by  Doe,  J.,  in  The  State  v. 
Pike,  49  N.  H.  399,  409.  Also  Titlow  v,  Titlbw,  54  Pa.  St.  216;  Dickinson 
».  Dickinson,  61  Pa.  St.  401 ;  Pidcock  v.  Potter,  68  Pa.  St.  351 ;  Hathaway  v. 
Life  Ins.  Co.,  48  Vt  335;  Beaubien  v,  Cicotte,  12  Mich.  459;  The  State  v. 
Stickney,  41  Iowa,  232;  Holcomb  v.  The  State,  41  Texas,  125;  Beller  v, 
Jooes,  22  Ark.  92. 

*  The  Commonwealth  v,  Wilson,  i  Gray,  337 ;  The  Commonwealth  w. 
Rich,  14  Gray,  335;  The  Commonwealth  v,  Fairbanks,  2  Allen,  511;  Board- 
man  V.  Woodman,  47  N.  H.  120;  The  State  v.  Pike,  49  N.  H.  399;  Wyman 
V,  Gould,  47  Me.  159;  Real  v.  The  People,  42  N.  Y.  270.  In  New  York 
the  true  rule  is  said  to  be  that  "  a  layman,  when  examined  as  to  facts  within  his 
own  knowledge  bearing  on  the  question  of  sanity,  may  be  permitted  to  char- 
acterize the  acts  to  which  he  testifies  as  rational  or  irrational.  He  may  testify 
to  the  impression  produced  -by  what  he  witnessed,  but  he  is  not  legally  com* 
petent  to  express  an  opinion  on  the  general  question  whether  the  mind  of  the 
individual  be  sound  or  unsound."  O'Brien  v.  The  People,  36  N.  Y.  276,  282, 
following  earlier  cases. 

3  In  re  Toomes's  Estate  (Sup.  Ct  Cal.),  12  Ch.  Leg.  N.  374, 


Digitized  by 


Google 


$y2  CONFINEMENT  OF  THE   INSANE. 

contingent,  or  presumptive  interests  in  the  property,  or  for 
other  reasons  might  suspect  each  other's  motives.  Parents, 
no  doubt,  are  the  proper  persons  to  take  charge,  as  his 
friends,  of  an  unmarried  insane  child,  and  their  judgment  of 
what  his  case  demands  should  be  entitled  to  the  highest 
respect,  and  in  most  cases  be  conclusive.  But  parents,  by 
their  previous  behavior  to  him,  may  have  deprived  them- 
selves of  all  equity  to  this  control,  and  others  farther 
removed  in  kin  may  be  nearer  in  kindness.  But  with  the 
best  and  kindest  motives,  it  may  be  found  that  their  judg- 
ments cannot  be  harmonized.  So  children  ought  to  decide 
for  insane  parents;  but  when  they  disagree,  shall  one  be  at 
liberty  to  release  the  parent  as  often  as  the  other  restrains 
him?  The  husband  may,  no  doubt,  judge  for  the  wife,  and 
the  wife  for  the  husband,'  but  the  judgment  cannot  be  con- 
clusive ;  and  the  kindred  of  a  wife  whose  husband  should 
place  her  under  restraint  as  a  lunatic  would  have  an 
undoubted  right  to  bring  his  judgment  to  a  judicial  test, 
and  in  many  cases  would  be  inexcusable  if  they  failed  to 
do  so.  A  power  of  final  decision  in  either  spouse  would  be 
so  dangerous  that  grave  abuses  might  be  counted  upon  with 
certainty,  and  it  might  sometimes  be  found  —  as  it  has  been 
heretofore  —  that  the  sane  person  was  imprisoned,  with  the 
insane  as  keeper.  Indeed,  there  is  no  class  of  cases  so  lia- 
ble to  the  suspicion  of  improper  motives,  and  of  false  and 
fabricated  appearances,  as  those  in  which  the  allegation  of 
insanity  is  made  by  husband  or  wife  against  the  other,  and 
none  in  which  there  is  so  often  occasion  for  legal  inter- 
ference. But  if  the  spouse  by  marital  right  may  confine, 
and  the  father  or  mother  by  right  of  kin  may  release  at  dis- 
cretion, the  case  would  be  left  for  decision  to  a  species  of 
mob  law,  and  the  party  who  could  rally  the  largest  and  most 
reckless  force  would  hold  and  control  the  unhappy  person 
who  was  the  subject  of  contention.  Such  a  condition  of 
things  would  be  worthy  of  medixval  barbarism. 

Common  sense  would  seem  to  dictate  that  the  mere  fact 
of  insanity  should  be  no  excuse  for  confinement,  where  the 
«  Davis  v.  Merrill,  47  N.  H.  208 ;  Denny  v,  Tyler,  3  Allen,  225. 
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authority  is  only  that  of  kinship  or  affinity.  The  harmless 
lunatic  whose  peculiar  vagaries  threaten  injury  to  the  person 
or  property  of  no  one,  it  would  seem,  ought  to  be  entitled  to 
assert  his  right  to  liberty  as  against  any  one  who  would  sub- 
ject him  to  a  restraint  which  neither  the  public  protection 
nor  his  individual  advantage  required.'  But  restraint  may 
always  be  made  beneficial  while  there  is  a  prospect  of  cure, 
and  in  any  case  the  confinement  of  the  most  harmless  non 
compos  may  be  justified  if  it  is  had  in  an  asylum  specially 
designed  for  the  comfort  of  such  persons,  and  where  their 
needs  can  be  better  provided  for  than  in  a  private  family.  It 
has  been  said  in  one  case  that  indefinite  restraint  for  the 
purposes  of  medical  treatment  can  only  be  made  lawful  by 
judicial  proceedings ; '  but  no  court  would  interfere  if  the 
mental  disease  was  proved,  and  if  the  patient  was  receiving 
treatment  that  seemed  intelligent,  judicious,  and  kind.^ 

It  is  a  striking  illustration  of  the  uncertainties  surrounding 
this  general  subject,  that  an  officer  in  one  of  the  leading 
States,  whose  duty  requires  him  to  have  a  general  super- 
vision of  the  treatment  of  insane  and  incompetent  persons, 
and  who  has  written  much,  and  with  large  information  and 
experience,  on  the  subjects  requiring  his  attention  in  his 
office,  appears  to  hold  the  opinion  that  when  once  a  person 
diseased  in  mind  is  confined  by  his  friends  in  a  private 
house,  the  State  can  exercise  no  supervision  of  the  case,  or 
in  any  manner  interfere,  until  some  overt  act  of  wrong-doing 
is  made  out.*     The  reason  assigned  is  that  the  Constitution  of 

'  See  Look  v.  Dean,  108  Mass.  116. 

'  Colby  V,  Jackson,  12  N.  H.  527. 

3  Denny  v.  Tyler,  3  Allen,  225;  Davis  v,  Merrill,  47  N.  H.  208. 

*  "  Although  it  is  against  the  danger  of  indefinite  detention  in  custody, 
whether  public  or  private,  of  an  alleged  lunatic  that  the  law  is  most  jealously 
watchful,  it  IS  nevertheless  a  fact  that  under  the  Constitution  (Art.  IV.  of 
Amendments,  guaranteeing  protection  to  private  houses  against  unreasonable 
searches)  there  is  no  legal  method  of  testing  the  necessity  for  a  continued 
detention  of  any  alleged  lunatic  in  the  custody  of  his  relatives,  either  in  his 
own  or  in  their  private  house.  Until  an  act  of  overt  wrong  be  alleged  against 
them,  no  presumption  of  such  arises  from  time  alone.  If  the  party  has  once 
been  so  insane  as  to  justify  restraint,  we  have  at  present  no  legal  means  of 
ascertaining  whether  his  insanity  still  continues,  or  whether  it  has  ceased  and 
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the  United  States,  in  one  of  its  amendments,  guarantees  the 
citizen  against  "unreasonable  searches  and  seizures,"  and 
makes  his  house  his  castle.  But  this  is  a  grave  mistake. 
Waiving  the  facts  that  the  provision  in  the  Federal  Constitu- 
tion is  designed  as  a  security  against  Federal  action  only,' 
and  that  the  Federal  government  has  not  been  given  author- 
ity for  the  protection  of  rights  in  the  domestic  relations,'  it 
seems  sufficient  to  say  here  that  a  "  search  "  with  a  view  to 
determine  whether  a  sane  person  is  wrongfully  deprived  of 
his  liberty  under  the  pretence  of  insanity,  must  be  one  of 
the  most  reasonable  that  can  possibly  be  suggested,  and  that 
a  State  having  an  officer  to  whom  the  supervision  of  cases 
of  insanity  is  committed,  not  only  may  provide,  but  ought 
to  provide,  as  a  regulation  of  police,  that  every  such  case 
shall  be  subject  to  his  frequent  inspection.  No  privacy  is 
so  sacred  that  the  reasonable  police  regulations  of  the  State 
may  not  inspect  it ;  no  "  castle  "  is  so  impenetrable  that  its 
keeper  may  close  its  gates  against  the  State  when  it  de- 
mands entrance  to  inquire  after  one  of  its  citizens  confined 
therein  without  judicial  process.  No  doubt  legislation  would 
be  needful  to  impose  on  the  officer  the  duty  of  examination, 
and  upon  the  keeper  the  obligation  of  submission  to  it ;  but 
the  power  of  legislation  is  ample,  and  without  it  the  writ  of 
habeas  corpus  may  be  sent  into  any  dwelling,  and  it  may  be 
issued  on  the  application  of  any  friend  who  believes  the 
restraint  unwarranted,^  or  even  of  a  stranger.*  It  is  imma- 
terial whether  the  confinement  was  unlawful  in  the  begin- 
ning, or  has  only  become  so  by  a  change  of  circumstances. 

his  custodians  are  now  trespassers."  Ordronaux's  Judicial  Aspects  of  Insanity. 
53.  '*  Necessarily,  therefore,  no  public  supervision  can  now  be  exercised  over 
lunatics  in  their  own  houses,  or  in  those  of  a  relative ;  for  the  law  cannot  intrude 
upon  the  privacy  of  domestic  life,  nor  change  its  character,  until  some  overt 
act  of  wrong  has  been  committed.  Const.  U.  S.,  Art  IV.  of  Amendments. 
It  is  under  this  indefeasible  right  that  the  privacy  of  every  citizen's  house  is 
guaranteed  against  unlawful  violation.     It  is  in  fact  his  castle.'*     Ibid,  56. 

*  Barron   v.  Baltimore,   7  Pet.  243 ;  Twitchell  v.  The  Commonwealth,  7 
Wall.  321 ;  Cooley's  Const.  Lim.  19,  and  cases  cited. 

»  Barry  v,  Mercein,  5  How.  103;  Ex  parte  Barry,  2  How.  65. 
3  Cobbett's  Case,  15  Q.  B.  181,  note. 

*  Hottentot  Venus  Case,  13  East,  195. 
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Even  a  private  citizen  who  should  assume  that«a  sane  person 
was  thus  unlawfully  confined,  and  should  forcibly  break  in 
for  his  release,  would  incur  no  greater  responsibility  than  the 
custodian  himself;  for  each  would  be  justified  if  the  facts 
were  as  he  assumed  them  to  be,  and  each  would  be  a  tres- 
passer if  they  were  otherwise.  But  the  supervision  of  the 
State  would  not  be  confined  to  a  determination  of  the  ques- 
tion of  sanity ;  it  should  extend  to  the  whole  treatment,  and 
it  should  in  many  cases  permit  participation  in  supervision 
by  other  friends  than  the  one  in  charge,  —  not  merely  as  it 
might  be  for  the  benefit  or  comfort  of  the  person  confined, 
but  for  the  quieting  of  any  concern  on  their  part  respecting 
the  nature  of  the  care  bestowed. 

It  is  expected,  however,  that  insane  persons  will  com- 
monly be  secluded  in  asylums  specially  adapted  to  their 
needs,  not  only  because  this  is  most  convenient  for  friends 
and  most  safe  for  the  community,  but  also  because  curable 
cases  can  be  best  treated  there,  and  incurable  be  made  most 
comfortable.  In  foreign  countries,  asylums  are  not  gener- 
ally provided  by  the  State,  but  are  licensed,  and  certain 
precautions  are  established  with  a  view  to  insure  good  faith 
and  prevent  abuse.  The  chief  of  these  is  that  the  certifi- 
cate of  one  or  more  reputable  physicians  to  the  fact  of 
insanity  shall  be  furnished  to  the  keeper  when  the  person  is 
delivered  over.  This  certificate  is  based  upon  an  examina- 
tion of  which  the  subject  will  commonly  be  ignorant,  and 
his  first  knowledge  that  one  has  been  made  will  be  derived 
from  the  forcible  possession  taken  of  his  person. 

The  idea  that  one's  liberty  can  be  certified  away  without 
his  knowledge  and  without  an  opportunity  to  contest  the 
grounds  of  the  certificate,  is  naturally  shocking  to  the  mind, 
and  the  most  satisfactory  reasons  of  necessity  ought  to  be 
required  to  reconcile  one  to  it.  But  it  is  easy  for  the  pro- 
cedure under  such  a  law  to  be  worse  than  the  law  itself;  and 
there  is  a  widespread  belief  that  in  many  cases  the  investi- 
gation is  but  a  farce,  and  scarcely  goes  beyond  inquiry  of 
the  person  applying  for  the  certificate,  —  the  latter  being  in 
fact  given  by  the  physician  without  any  personal  knowledge 
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whatsoever  of  the  facts  attested.  It  may  seem  impossible 
that  physicians  entrusted  with  a  duty  so  important  should 
be  so  criminally  confiding  and  so  heedless  of  obligation; 
but  the  fact  has  sometimes  been  established  on  their  own 
testimony  when  their  conduct  has  been  made  the  subject 
of  judicial  examination  and  the  certificate  has  proved  untrue 
in  fact.*  A  person  who  from  his  youth  has  been  familiar 
with  the  principles  of  the  common  law  cannot  fail  instinc- 
tively to  protest  against  such  a  system  as  being  so  vicious  in 
principle  that  abuses  are  natural  to  and  invited  by  it.  To 
him  the  right  to  a  judicial  investigation  seems  a  matter  of 
course. 

The  professional  training  of  physicians,  however,  inclines 
them  to  object  to  such  investigations,  as  being  unnecessary 
in  most  cases  and  likely  to  be  highly  injurious.  A  writer  in 
one  of  the  leading  law  journals  of  the  country,  some  ten 
years  ago,  stated  the  reasons  for  this  objection  with  more 
fulness  and  force  than  we  find  them  elsewhere  expressed, 
and  we  copy  his  language.  After  giving  reasons  against 
certain  other  tribunals,  and  supposing  an  intelligent  com- 
mission appointed  for  the  purpose  of  the  investigation,  he 
proceeds:  "Any  good  which  the  procedure  may  possibly 
accomplish  would  be  obtained  at  the  sacrifice  of  many 
important  objects,  —  for  observe  how  it  would  work  prac- 
tically in  a  case  of  acute  mania  as  it  often  appears.  The 
patient  is  noisy,  boisterous,  and  self-sufficient,  bent  on  going 
out  about  his  business,  and  threatening  violence  to  all  who 
endeavor  to  prevent  it.  He  refuses  proper  food  and  medi- 
cine, perhaps  insists  on  having  stimulants,  and  requires  the 
unremitting  attention  of  two  or  three  men.  The  house  is  in 
confusion,  the  family  are  frightened,  attendants  are  obtained 
with  difficulty,  and  every  day  reveals  some  fresh  phase  of 
the  trouble.  Endurance  is  possible  no  longer,  and  applica- 
tion is  made  to  the  commissioner.  He  appoints  a  day  for 
hearing   the  case,  and    notice  is   given  accordingly  in  the 

*  Anderson  v.  Burrows,  4  Car.  &  P.  210.  This  case  holds  the  physician 
personally  responsible  in  such  a  case.  And  see  Hall  w.  Semple,  3  Fost.  & 
Fin.  337. 
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public  papers.  Counsel  appear  for  the  patient  and  solicit 
more  time  for  preparation.  Of  course  the  request  must  be 
granted,  and  another  week  or  ten  days  of  agony,  care,  and 
anxiety  must  be  endured.  At  the  trial,  the  affairs  of  the 
family  are  laid  open  to  the  public  gaze,  —  the  actions  and 
the  discourse  of  the  patient  are  described  in  his  presence  by 
those  who  would,  in  the  natural  course  of  things,  regard 
them  as  something  they  were  bound  by  every  sentiment  of 
honor  and  propriety  to  conceal ;  and  when  at  last  the  com- 
missioner signs  the  order  for  his  admission  to  the  hospital, 
he  goes  with  redoubled  excitement,  and  with  tenfold  hos- 
tility to  those  who  have  never  ceased  to  love  and  protect 
him.  If  the  patient  is  really  insane,  —  and  such  is  admitted 
to  be  the  fact  in  the  great  majority  of  cases,  —  what  method 
could  be  better  calculated  to  exasperate  him  to  fury,  and  on 
recovery  to  overwhelm  him  with  mortification  and  shame  ?  " 
In  view  of  these  objections,  the  writer  declares  that  "  it  be- 
comes a  fair  question  whether  we  can  do  better  than  to 
retain  the  old  method  whereby  the  friends  assumed  the 
management  of  the  case,  acting  according  to  their  best 
judgment  under  the  advice  of  friends  and  physicians,  and 
legalize  it  by  a  statutory  enactment." ' 

This  is  a  vivid  picture  of  an  extreme  case.  We  have 
already  seen  that  the  common  law  permits  the  friends  to 
subject  an  insane  person  to  restraint ;  but  when  they  con- 
fine him,  it  is  at  their  peril  if  the  fact  is  not  as  they  assume."* 
An  enactment  in  aid  of  their  common-law  right  might  be 
desired,  firsts  to  prevent  the  interference  of  others ;  second^ 
to  render  it  compulsory  that  the  keepers  of  asylums  should 
receive  the  patient  when  brought  there ;  thirds  to  exempt  all 
parties  concerned  from  responsibility  in  case  the  alleged 
insanity  should  be  disproved.  To  make  it  fully  effectual, 
the  judgement  of  friends  upon  the  case  should  be  made  final. 
But  to  this  there  are  objections  on  the  score  alike  of  expe- 
diency, justice,  and  constitutional  right.  Friends,  as  has 
already  been  said,  may  not  always  agree,  either  upon  the 

«  Am.  L.  Rev.,  vol.  3,  pp.  193,  213. 
•  Fletcher  v,  Fletcher,  1  El.  &  El.  420. 
VOL.  VI.  NO.  4.  37 
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fact  of  insanity  or  upon  the  course  that  should  be  taken 
when  its  existence  is  conceded.  Moreover,  the  persons  who 
would  decide  are  sometimes  interested  in  making  a  false 
accusation  for  some  dishonest  end.  This  most  often  hap- 
pens in  the  marital  relation,  but  by  no  means  exclusively; 
and  when  it  does  happen,  leaving  the  decision  to  the  party 
interested  violates  the  first  principles  of  common  right  and 
just  government.  The  alternative,  if  there  is  to  be  no  judi- 
cial investigation,  must  be  statutory  provision  for  some 
examination  that  shall  be  sufficient  and  at  the  same  time 
avoid  the  evils  so  forcibly  depicted  as  likely  to  attend  a 
judicial  inquiry. 

These  evils,  shortly  stated,  are :  first,  that  notice  is  pub- 
licly given ;  second,  that  the  hearing  is  delayed  for  prepara- 
tion to  defend  ;  third,  that  family  matters  and  the  conduct 
of  the  respondent  are  inquired  into  in  public ;  fourth,  that 
by  these  the  party  is  excited ;  fifth,  that  in  case  of  subse- 
quent cure,  the  recollection  of  these  overwhelms  the  party 
with  mortification  and  shame.  To  avoid  these,  then,  the 
statutory  investigation  must  be, yfrj/,  secret;  j^^:e>«rf,  without 
delay  for  defence ;  and  third,  without  bringing  out  matters 
it  might  be  supposed  the  respondent,  if  sane,  would  choose 
to  conceal.  But  it  would  be  ridiculous  to  call  this  an  inves- 
tigation. If  the  party  is  unquestionably  insane,  this  may 
answer,  because  nothing  more  than  mere  form  can  then  be 
needed ;  but  assuming  this  is  assuming  the  needlessness  of 
any  such  enactment.  An  investigation  supposes  an  inquiry 
into  unknown  facts,  and  assumes  that  there  may  be  more 
than  one  side  or  aspect  to  the  subject  investigated;  but 
if  the  proceeding  is  to  be  managed  by  one  party  only,  and 
the  party  principally  concerned  is  to  be  kept  in  ignorance 
of  what  is  going  on,  it  is  worse  than  a  misnomer  to  call  it 
an  investigation,  for  the  result  must  be  foredoomed  in  all 
cases  which  are  not  too  plain  for  doubt.  The  officer  investi- 
gating will  see  what  the  moving  party  desires  him  to  sec ; 
and  friends  who  may  know  of  countervailing  facts  are  likely 
to  be  kept  in  ignorance  of  the  proceeding  until  the  result  is 
reached  and  the  purpose  executed.     Apply  similar  procecd- 
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ings  in  other  cases^  and  what  wife  would  be  secure  in  her 

rights  whom  the  husband  ^aw  fit  to  divorce  ?  what  accused 

party  would  escape  whom  the  State  wished  to  convict,  or  j 

be  convicted  when  the  government  chose  to  shield  him  ?  ' 

It  is  often  complained  that  there  is  an  unhealthy  sentiment 
in  the  public  mind  on  this  subject,  which  has  been  created 
by  writers  of  fiction,  and  which  leads  to  our  viewing  the 
proceedings  in  these  cases  with  unreasoning  suspicion.  To 
some  extent  this  is  true ;  but  fiction  would  have  done  little 
to  influence  the  public  mind  if  it  had  not  been  felt  that 
truth  lay  at  the  foundation.  When,  as  the  result  of  an 
inquiry  which  is  as  likely  to  be  set  on  foot  by  malice  or 
cupidity  as  by  affection,  an  eccentric,  nervous,  and  excit- 
able person,  who  is  perfectly  sane  notwithstanding  his  pecu- 
liarities, is  seized  without  warning,  dragged  by  force  from 
his  home,  secluded  from  society  in  an  asylum  devoted  by 
law  exclusively  to  persons  of  disordered  intellect,  and  there 
retained  with  the  treatment  of  a  madman,  against  his  will, 
while  he  is  smarting  under  a  sense  of  outrage  at  the  hands 
of  those  who  should  have  shielded  and  cherished  him,  and 
is  intensely  concerned  about  property  and  business  affairs, 
which  without  his  consent  have  been  taken  from  his  hands 
and  committed  he  knows  not  to  what  management,  —  per- 
haps to  the  person  of  all  others  he  specially  distrusts,  —  and 
while  he  feels  confident  that  he  might  disprove  the  horrible 
charge  under  which  he  is  confined,  if  he  were  allowed  the 
fundamental  right  of  defence  which  is  conceded  to  the  most 
petty  offender,  is  there  not  a  certainty  that  any  excitement 
he  before  exhibited  will  be  redoubled  by  his  treatment? 
that  any  ill-will  he  before  may  have  indulged  for  members 
of  his  family  concerned  in  it  will  be  increased  many  fold  ? 
that  the  treatment  will  have  a  direct  and  positive  tendency 
to  unsettle  the  mind  ?  and  that,  finally,  if  he  shall  be  fortu- 
nate enough  to  escape  both  insanity  and  the  imprisonment, 
he  will  be  "overwhelmed  with  mortification  and  shame" 
that  those  near  to  him  in  blood  or  affinity  could  be  guilty 
of  such  unnatural  and  horrible  cruelty  ?  Now,  such  a  case 
is  not  only  possible,  but  it  is  one  likely  to  occur  when  the 
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motive  to  bring  it  about  is  sufficiently  powerful ;  and  it  is 
idle  to  expect  that  the  care  and  caution  of  asylum-officers 
will  constitute  perfect  protection  against  it,  for  they  receive 
their  patient  with  all  presumptions  and  appearances  against 
him,  and  will  in  most  cases  be  slow  in  detecting  the  fraud, 
and  never  detect  it  if  the  outrage  results  in  the  condition 
of  mind  which  it  presupposes.  Suppose  the  case  be  but 
one  in  a  thousand ;  what  right  has  the  State  to  sacrifice  thus 
the  rights,  liberty,  perhaps  the  mind  itself,  of  the  thousandth 
man  for  an  assumed  benefit  to  others  ?  But  the  evils  neces- 
sarily attending  public  examinations  are  enormously  exag- 
gerated; they  are  no  doubt  considerable  in  exceptional 
cases,  but  there  are  countervailing  benefits  even  when  insan- 
ity exists.  When  the  patient  retains  his  sense  of  right  and 
wrong,  the  excitements  of  a  trial  conducted  according  to 
forms  which  he  knows  are  established  for  effiscting  justice, 
before  a  tribunal  which  the  community  is  accustomed  to 
respect  and  obey,  are  likely  to  be  far  less  violent  and  dis- 
turbing than  a  certificate  from  one  who  has  condemned  him 
unheard,  and  whose  conclusion  he  fancies  would  have  been 
different  if  he  had  been  allowed  the  ordinary  privileges 
which  are  accorded  as  of  common  right  to  every  culprit. 

It  is  certainly  remarkable  that  so  many,  when  insanity  is 
in  question,  deem  it  reasonably  safe  to  allow  the  judgment 
to  be  founded  on  a  private  inquisition  managed  by  one  side 
of  the  controversy  only,  and  where  family  history,  peculiari- 
ties, and  controversies  will  be  brought  out  only  so  far  as  the 
managers  see  fit  to  disclose  them.  These,  in  fact,  are  the 
important  res  gestce,  and  to  keep  them  from  coming  into  con- 
troversy lest  they  may  be  mortifying,  is  to  shut  the  eyes  to 
facts  that  may  be  controlling.  In  many  cases  the  mental 
condition  can  only  be  established  by  a  series  of  facts  and 
circumstances  and  acts  and  conduct  extending  over  a  con- 
siderable period  of  time ;  *  and  as  a  matter  of  common  obser- 
vation we  know  that  in  almost  every  case  involving  property 
rights  or  criminal  conduct,  experts  draw  different  conclu- 

*  Anderson  v.  The  Sute,  43  Conn.  514,  519. 
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sions  from  the  state  of  facts  presented  by  the  respective 
parties  to  the  controversy.  For  example,  in  a  will  case, 
the  proponent  presents  his  evidence,  and  then,  stating  his 
hypothesis,  asks  the  expert  whether,  supposing  it  to  be  true, 
the  decedent,  in  his  opinion,  was  sane.  The  answer  being 
favorable,  the  contestant  presents  the  hypothesis  his  evi- 
dence tends  to  support,  and  asks  the  same  question  of  the 
same  witness,  and  is  answered  in  the  negative.  The  same 
expert,  therefore,  would  find  insanity  or  sanity  according  as 
he  believed  one  story  or  the  other  to  be  true ;  and  yet  they 
may  differ  perhaps  in  particulars  which  a  layman  might 
overlook,  and  which  even  a  fair  examination,  if  ex  parU% 
might  not  bring  out  at  all.  When,  therefore,  we  assume 
that  insanity  is  easily  and  readily  discovered,  with  slight 
probability  of  error,  we  assume  what  the  experience  of 
experts,  both  legal  and  medical,  is  constantly  disproving. 

Reasons  for  a  judicial  investigation  may  be  thus  enu- 
merated :  — 

1.  Only  thereby  will  the  facts  which  tend  to  disprove 
insanity  be  brought  to  light  in  obscure  and  doubtful  cases ; 
and  those  are  the  very  cases  in  which  the  danger  of  fearful 
and  disastrous  mistakes  are  likely  to  occur.  And  these 
mistakes,  if  they  lead  to  insanity,  may  never  be  discovered 
even  by  conscientious  and  careful  keepers,  who  will  see 
their  patients  under  the  bias  of  an  established  charge,  and 
will  find  in  the  very  intensity  of  their  sense  of  outrage  some 
evidence  of  deranged  intellect. 

2.  When  an  insane  person  retains  his  sense  of  justice  and 
fair  dealing,  —  as  he  usually  does,*  —  the  regular  investiga* 
tion  is  quite  as  apt  to  soothe  as  to  excite  him. 

3.  The  public  investigation  is  important  for  its  effect  upon 
the  public  mind.  When  a  citizen  is  suddenly  abducted  and 
conveyed  to  a  place  of  indefinite  confinement,  without  any 
public  investigation  of  cause,  the  public,  unless  prepared  for 
it  by  previous  knowledge,  is  likely  to  be  startled,  and  to  be 
reminded  of  horrible  possibilities.     Fair  minds,  unless  the  par- 

'  Ordronattx's  Judicial  Aspects  of  Insanity,  Introd.  xxziv. 
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ties  concerned  have  a  well-known  reputation  for  undoubted 
integrity,  and  are  without  conceivable  motive  for  injustice  in 
the  particular  case,  are  likely  to  feel  strongly  that  such  fear- 
ful consequences  should  only  attend  the  fullest  investigation 
by  an  impartial  tribunal  that  hears  all  sides.  The  existence 
of  distrust  in  such  cases  is  a  great  public  evil ;  for  while  it 
is  important  that  there  should  be  satisfaction  with  the  law  in 
all  cases,  it  is  especially  so  when  it  affects  the  cases  of  help- 
less persons. 

4.  Full  and  public  inquiry  is  important  to  the  protection 
of  managers  of  asylums.  We  do  not  now  have  in  view  any 
legal  responsibility  which  they  may  incur  by  reason  of 
mistakes  in  receiving  or  detaining  patients  who  are  really 
sane,  but  to  responsibility  or  suffering  by  reason  of  false 
accusations  made  by  patients  in  respect  to  treatment  in  the 
asylum.  Take  for  illustration  a  not  uncommon  case.  A 
woman  is  dismissed  as  cured  from  one  of  our  best-regulated 
asylums.  She  publishes,  on  her  release,  a  most  pathetic 
story  of  wrong,  beginning  with  her  incarceration  while  sane, 
at  the  instance  of  interested  parties,  and  followed  by  brutal 
treatment  while  her  seclusion  continued.  No  doubt  she 
believes  the  story,  and  she  will  have  no  difficulty  in  im- 
pressing the  belief  upon  a  considerable  portion  of  the  com- 
munity. It  will  be  in  vain  that  the  friends  of  the  asylum 
call  attention  to  the  fact  that  the  diseased  imagination 
frequently  pictures  upon  the  mind  atrocities  that  never  oc- 
curred, and  that  the  predisposition  of  the  public  to  believe  in 
their  truth  has  come  from  the  reading  of  sensational  fiction; 
the  fact  of  belief  will  remain,  and  it  will  cause  all  parties 
concerned  much  unhappiness,  if  not  litigation  and  loss.  A 
preliminary  public  examination  before  a  competent  tribu- 
nal would  establish  a  prima  facie  case  which  such  a  story 
could  not  shake,  and  the  officers  of  the  asylum  might  rely 
upon  it  with  confidence  for  their  protection  against  unjust 
censure. 

Our  asylums  for  the  insane  are  great  public  charities,  and 
it  is  of  the  highest  importance  that  they  have  the  entire  c^m- 
fidence  of  the  public.     Every  thing  that  is  reasonable  should 
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be  done  to  establish  a  conviction  that  they  are  places  for  the 
tender  care  of  the  unfortunate,  and  that  they  never  become 
places  of  torment  for  the  victims  of  malice,  cupidity,  or  mis- 
take. We  cannot  be  too  careful  here;  and  if  there  exist 
unreasonable  prejudices  in  the  community,  we  cannot  wisely 
or  safely  disregard  them  or  set  them  at  defiance.  While 
they  exist  they  will  do  mischief,  and  we  can  only  overcome 
them  by  removing  the  causes  from  which  they  arise. 

And  here  it  may  be  well  to  refer  to  the  fact  that  it  is 
sometimes  found  that  an  impression  prevails  among  those 
connected  with  the  management  of  asylums  that  the  person 
who  has  caused  the  seclusion  of  a  patient  has  some  special 
right  of  control  to  the  exclusion  of  other  friends.  For  ex- 
ample, in  a  State  asylum  to  which  a  husband  had  caused  his 
wife  to  be  restrained,  a  parent  called  to  see  her  recently,  and 
was  denied  the  privilege.  Pressing  for  a  reason,  which  at 
first  was  denied  him,  he  discovered  at  last  that  it  was  because 
the  husband  had  forbidden  it.  The  asylum  was  one  repu- 
tably and  conscientiously  managed,  but  the  keepers  believed 
the  husband  had  the  power  he  assumed  to  exercise.  In  fact, 
every  such  patient  is  the  ward  of  the  State  while  in  its  charge, 
and  the  duty  of  the  officers  is  to  consult  her  interest  exclu- 
sively, without  being  influenced  by  the  wishes,  feelings,  and 
resentments  which  might  prevail  among  her  relatives. 

We  fully  concede  that  in  the  statutes  which  provide  for  a 
judicial  investigation  little  wisdom  has  generally  been  shown. 
The  case  is  not  a  proper  one  for  jury  trial,  and  in  the  absence 
of  statutes,  would  be  disposed  of  in  the  Court  of  Chancery." 

Nor  is  it  a  proper  one  to  be  left  to  an  inferior  magis- 
trate, who  from  his  education  and  opportunities  may  have 
acquired  no  fitness  for  such  an  inquiry.  The  hearing  is  one 
of  the  most  important  that  any  court  can  ever  be  required  to 
enter  upon,  and  it  should  be  conducted  by  a  tribunal  spe- 
cially created  for  the  purpose,  or  by  one  of  the  superior  courts. 
The  question  of  guardianship  has  no  necessary  connection 
with  it;  the  adjudication  of  insanity  may  well  be  required 

»  Smith  V.  Carll,  5  Johns.  Ch.  118. 
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for  the  sole  purpose  of  determining  the  need  and  advisability 
of  restraint  under  the  advantages  which  an  asylum  may  offer. 

5.  A  minor  but  not  unimportant  reason  for  a  judicial  deter- 
mination is  that  the  party  removing  the  patient  to  an  asylum 
will  then  have  conclusive  evidence  of  his  right  in  writing  and 
under  official  seal,  and  can  exhibit  it  to  those  who  demand 
it,  and  should  exhibit  it  on  demand.  It  is  not  impossible, 
under  the  practice  generally  prevailing,  for  a  person  who  is 
perfectly  sane  to  be  seized  and  carried  for  considerable  dis- 
tances on  public  conveyances  and  finally  removed  there- 
from on  the  pretence  of  taking  him  or  her  to  an  asylum, 
when  the  actual  purpose  is  altogether  different  and  perhaps 
criminal.  The  interference  of  others  is  prevented  by  assur- 
ances that  the  person  is  insane ;  and  the  more  indignantly 
and  vehemently  this  is  denied,  the  more  likely  it  is  to  be 
believed.  There  is  a  common  belief  that  such  cases  of  the 
abduction  of  women  sometimes  occur ;  and  it  is  certain  that 
insafie  persons  are  frequently  taken  by  force  to  asylums, 
when  the  only  evidence  the  public  have  of  their  condition  is 
the  word  of  those  in  charge  of  them.  This  proves  how  easily 
an  outrage  like  the  one  suggested  may  be  perpetrated. 

That  one  is  of  right  entitled  to  a  trial  before  his  insanity  can 
be  taken  as  conclusively  established  against  him,  is  unques- 
tionable. No  certificate  of  a  physician,  however  honesdy 
given,  can  determine  the  fact,  for  the  physician  possesses  no 
part  of  the  State  judicial  power.  His  fiat  cannot  be  "due 
process  of  law,"  to  deprive  any  man  of  his  liberty.  Those 
who  act  upon  it  may  use  it  as  an  item  of  evidence  in  making 
out  good  faith,  but  it  cannot  protect  them  if  it  proves  mis- 
taken and  untrue,  and  no  legislative  power  could  make  it 
protect  them.'     In  England,  a  Parliament  unfettered  by  con- 

'  It  seems  to  have  been  once  held  in  Pennsylvania,  in  a  case  in  which 
relatives  were  sued  for  confining  in  an  asylum  an  alleged  lunatic,  that  if  defend- 
ants '*  acted  under  such  circumstances  as  would  have  induced  a  man  of  ordinaiy 
intelligence  to  have  believed  the  plaintiff  insane,  and  requiring  medical  treat- 
ment in  a  hospital,  then  the  plaintiff  cannot  recover."  Hinchman  v.  Richie, 
2  Law  Rep.  (n.  s.)  180,  quoted  in  47  N.  H.  210;  but  no  other  authority  cono- 
tenances  such  a  notion.  Compare  Fletcher  v.  Fletcher,  i  El.  &  El.  420;  Vaa 
Duesen  v.  Newcomer,  40  Mich.  90,  142;  Look  v.  Dean,  108  Mass.  1 16. 
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stitutional  restraints  may  give  protection  to  those  concerned 
in  the  confinement  of  a  sane  person,  in  reliance  upon  such  a 
paper,  if  it  shall  be  deemed  wise  to  do  so ;  ■  but  American 
legislatures  exercise  a  delegated  authority,  and  the  power  to 
legislate  away  the  liberty  of  the  citizen  without  the  oppor- 
tunity of  a  hearing  has  not  been  confided  to  them.'  And 
it  is  proper  to  add  that  the  approval  of  the  physician's 
certificate  by  a  court  of  record,  which  has  sometimes  been 
provided  for  by  statute,  is  neither  a  hearing  nor  a  substitute 
for  a  hearing.  It  may  strengthen  the  presumption  that  the 
case  is  a  proper  one  for  restraint,  but  it  cannot  go  further.' 
The  case  of  persons  acquitted  on  criminal  charges  by 
reason  of  insanity,  requires  perhaps  more  thoughtful  attention 
than  it  has  hitherto  received.  The  fact  that  the  defence  is 
often  a  fraud,  but  nevertheless  successful,  comes  ip  to  com- 
plicate the  difficulty.  Of  course,  if  there  was  insanity  at 
the  time  of  the  alleged  offence,  a  verdict  of  acquittal  does 
not  prove  that  it  still  exists ;  but  the  verdict  may  neverthe- 
less be  prima  facie  evidence,  sufficient  to  warrant  confine- 
ment until  an  investigation  under  judicial  forms  can  be  had. 
But  a  party  has  a  right  to  such  an  investigation,  and  the  law 
that  provides  for  the  confinement  should  afford  the  means 
of  obtaining  it.* 

Thomas  M.  Cooley. 

'  Mackintosh  v.  Smith,  4  Macq.  H.  L.  Cas.  913. 

'  Where,  however,  insanity  in  fact  exists,  the  parties  concerned  in  the  arrest 
sod  detention  will  not  be  liable  merely  because  of  errors  in  attempting  to  com- 
ply with  legal  forms.     Matter  of  Shuttleworth,  9  Q.  B.  651. 

3  See  Ex  parte  Jones,  50  How.  Pr.  446. 

4  Underwood  v.  The  People,  32  Mich.  i. 
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Missouri  Appeal  Reports.  Vol.  VI.  Rq>orts  of  Cases  argued  ind  detei^ 
mined  in  the  St  Louis  Court  of  Appeals  of  the  State  of  Missouri.  By  A. 
Moore  Berry,  Official  Reporter.     St.  Louis :  F.  H.  Thomas  &  Co.    1880. 

We  have  before  called  attention  to  the  fact  that  the  St.  Louis 
Court  of  Appeals  is  a  constitutional  court,  and  of  last  resort  for 
St.  Louis  and  a  few  adjoining  counties  except  in  criminal  causes 
and  causes  involving  the  construction  of  the  State  Constitution 
or  statutes.  In  these  excepted  cases  an  appeal  lies  to  the  State 
Supreme  (5burt. 

This  volume  contains  the  usual  variety  of  causes  which  will 
always  arise  in  a  large  commercial  city.  The  opinions,  on  the 
whole,  seem  carefully  prepared,  and  the  conclusions  generally  strike 
us  as  obviously  correct. 

Hooton  V.  Ransom  is  an  exception.  It  was  an  action  to  charge 
the  separate  property  of  a  late  married  woman  with  a  promissory 
note  given  by  her  when  married.  Judgment  had  been  obtained  in 
the  Circuit  Court,  which  was  reversed  upon  the  ground  that  this 
was  a  suit  in  equity,  the  court  holding  that  "  the  creditor  has  dur- 
ing coverture  his  equitable  remedy.  When  the  coverture  ceases, 
the  creditor  must  sue  at  law ;' '  and  the  case  was  remanded  in  order 
to  permit  the  plaintiff  to  amend  by  seeking  a  legal  remedy.  There 
are  several  objections  to  this  decision.  It  seems  never  to  have 
occurred  to  the  court  that  the  statute  provides  that  there  shall  be 
but  one  form  of  action ;  that  there  is  now  no  such  thing  as  an 
action  at  law  or  a  suit  in  equity,  —  only  a  civil  action  ;  that  a  bill 
in  equity  is  a  misnomer,  and  an  action  at  law  is  a  misnomer.  To 
drive  a  suitor  out  of  court  because  he  has  mistaken  the  relief  to 
which  he  supposes  himself  entitled,  because  he  imagines  the  court, 
under  the  facts,  will  give  him  a  judgment  which  was  formerly  called 
a  decree  in  equity,  while  the  court  holds  that  he  is  only  entitled  to 
a  money  judgment,  — 1.^.,  to  a  judgment  at  law,  —  is  perpetuating 
the  worst  grievance  of  the  old  system  of  practice.  It  is  bad  enough 
to  still  talk  of  legal  and  equitable  relief,  and  this  should  only  be 
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tolerated  for  the  sake  of  brevity ;  and  we  may,  for  the  same  reason, 
speak  of  an  action  of  an  equitable  nature,  meaning  an  action  for 
relief  which,  before  the  adoption  of  the  Code,  could  only  be  given 
by  a  court  of  chancery.  It  would  be  better,  in  view  of  the  mis- 
chief, the  injustice,  the  illegality  of  such  decisions  as  the  one 
before  us,  — and  this  does  not  stand  alone  in  Missouri,  — to  avoid 
altogether  the  use  of  the  term  "  equity  ;"  not  to  recognise  any  dis- 
tinction between  law  and  equity,  as  there  is  none  in  fact,  the  words 
having  only  a  historical  significance.  The  statute  not  only  abol- 
ishes these  distinctions  by  saying  that  there  shall  be  but  one  form 
of  action,  but  provides  expressly  that,  upon  answer  or  other  plead- 
ing, the  court  may  give  *'  any  relief  consistent  with  the  case  made 
by  the  plaintiff  and  embraced  within  the  issue.''  The  suit  was 
brought  by  the  indorsee  of  a  negotiable  note,  stating  its  execution 
and  indorsement,  the  fact  of  marriage,  the  separate  estate,  and  the 
divorce  which  made  the  defendant  a  feme  sole;  and  there  was  a 
general  denial.  If  these  facts  entitle  the  plaintiff  to  any  relief,  it 
was  the  duty  of  the  court  to  give  it;  but  because  the  plaintiff  asked 
for  relief  formerly  called  equitable,  he  should  amend  or  go  out  of 
court.  Such  is  the  ruling,  as  specially  indicated  by  the  last  lines  of 
the  opinion,  which,  in  reversing  and  remanding  the  case,  says: 
''  If  the  respondent  desires  to  amend,  leave  should  be  granted ; 
otherwise  the  suit  should  be  dismissed."  The  objection  to  this 
decision  is  not  for  the  reversal,  — for  there  was,  perhaps,  error  in  the 
record,  —  but  for  the  attempt  to  revive  an  old  abuse  in  judicial  pro- 
cedure. It  was  sometimes  necessary,  before  the  reforms  in  the  law 
of  procedure,  for  a  plaintiff  to  bring  his  action  two  or  three  times, 
stating  the  same  facts  each  time,  before  he  should  be  at  one  with 
the  court  as  to  whether  the  action  should  be  legal,  or  equitable,  or 
something  else,  —  perhaps  statutory.  To  remedy  this  evil  was  the 
chief  object  of  the  Code  ;  but  if  this  opinion  be  correct,  it  is  not 
half  remedied.  The  principal  point  decided  was  that  the  plaintiff 
was  only  entitled  to  a  money  judgment,  and  could  not,  after  the 
wife  had  become  sole,  charge  her  separate  estate.  If  this  be  so, 
there  was  error  upon  the  trial  in  refusing  a  jury  and  in  entering 
judgment  against  the  property.  But  should  the  courts  hold,  is 
the  doctrine  a  sound  one,  that  the  contracts  of  a  married  woman^ 
which  do  not  bind  her  personally  but  only  charge  her  separate 
estate,  are  reversed,  in  effect,  the  moment  she  becomes  discovert? 
By  the  law,  in  whatever  court  administered,  her  contracts  are  void, 
her  disability  is  complete,  she  cannot  bind  herself  to  do  or  to  pay. 
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But,  if  she  have  a  sole  and  separate  estate,  the  law  permits  her  to 
charge  that  estate.  This  charge,  like  liens,  though  it  is  not  pre* 
cisely  a  lien,  was  formerly  enforced  by  courts  of  equity  only; 
under  the  Code  it  is  enforced  by  any  court  of  general  jurisdiction. 
We  cannot  appreciate  the  reasoning  which  discharges  the  separate 
estate  the  moment  the  husband  dies,  and  converts  a  specific  dispo- 
sition of  property  which  the  law  allows  into  a  personal  contract 
which  the  law  does  not  allow.  There  is  authority  for  this  view,  — 
indeed,  there  is  authority  for  almost  any  doctrine  concerning  the 
wife's  separate  estate;  but  that  does  not  make  it  a  reasonable 
one. 

We  call  attention  to  Erie  and  Pacific  Dispatch  v.  St.  Louis  Cot- 
ton Compress  Company,  for  the  sake  of  noting  the  difference  be- 
tween the  negotiability  of  warehouse  receipts,  etc.,  and  commercial 
paper.  The  latter  may  be  negotiated  by  delivery  only,  if  there  is 
a  blank  indorsement  or  it  is  payable  to  bearer ;  but  as  to  the 
former,  the  statute  provides  that  they  shall  be  ^*  made  negotiable 
by  written  indorsement  thereon  and  delivery,"  so  that  the  par- 
chaser  may  get  no  title  unless  he  obtains  a  written  indorsement  as 
well  as  delivery. 

Acton  V,  Dooley  affirms  the  doctrine  of  Dolde  v.  Vodicka,  49 
Mo.  98,  in  regard  to  estoppel  in  pais  in  case  parties  have  made 
valuable  improvements  in  reference  to  a  mistaken  boundary-line, 
where  there  was  no  fraud,  only  a  mutual  mistake,  but  where  its 
correction  would  work  great  hardship.  The  view  taken  seems  to 
be  contrary  to  the  prevailing  one,  yet  it  is  certainly  reasonable. 

In  Schultz  V.  Christman,  the  defendant,  a  director  of  an  insolvent 
bank,  had  sold  his  stock  to  the  bank  and  drew  the  money,  and  this 
action  was  brought  by  tlie  assignees  in  insolvency  to  recover  from 
him  the  money  so  drawn.  The  plaintiff  had  recovered  in  the  Cir- 
cuit Court,  and  the  judgment  was  reversed  on  technical  grounds, 
while  the  substantial  questions  were  decided  against  the  defendant. 
It  was  a  clear  case  of  a  fraudulent  conversion  of  its  funds  by  the 
officers  of  an  insolvent  incorporation,  by  means  of  the  sale  to  the 
corporation  itself  of  the  worthless  stock  owned  by  such  officers. 
Our  sense  of  justice  would  have  been  better  gratified  could  the 
judgment  below  have  been  affirmed  upon  some  of  the  familiar 
reasons  given  by  appellate  courts,  "  that  the  judgment  was  for  the 
right  party,"  "  that  substantial  justice  had  been  done,"  etc.,  not- 
withstanding there  may  have  been  errors  upon  the  trial.  There  is 
need  of  greater  severity  than  has  hitherto  been  shown  by  St.  Louis 
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courts  against  fraudulent  trustees  and  bank  managers.  The  city 
has  become  notorious  for  its  unpunished  rascalities.  Men  in  high 
social  positions,  by  fraud  and  virtual  robberies,  have  swamped 
some  of  the  heaviest  moneyed  institutions  in  the  West,  and  still 
bask  in  God's  sunlight  with  no  fear  of  the  penitentiary,  while 
their  victims,  those  who  had  trusted  them  with  their  hard  earn- 
ings, are  compelled  to  suffer  in  garrets,  or  renew  in  age  the  hard 
labors  of  youth,  for  want  of  the  funds  which  have  thus  been  stolen 
from  them. 

Wisconsin  Reports,  Vol.  XLVII.  Containing  Cases  Determined  at  the 
January  and  August  Terms,  1879.  Reported  by  O.  M.  Conovbk.  Chi- 
cago:  Callaghan  &  Co.     1880. 

The  number  of  the  judges  of  the  Wisconsin  Supreme  Court  has 
been  increased  from  three  to  five,  and  Messrs.  Taylor  and  Orton 
have  been  added  to  make  up  the  five.  In  looking  through  this 
volume  we  find  but  few  cases  that  present  novel  and  doubtful  points ; 
and  in  Wisconsin,  as  elsewhere,  the  disposition  to  regard  nothing 
as  settled,  or  perhaps  a  hope  for  some  turn  of  luck  on  the  part  of 
the  disappointed  party  or  lawyer,  brings  many  cases  into  the  appel- 
late court  that  ought  to  have  slept  below.  There  should  be  some 
limit  to  the  power  of  appeal ;  it  is  difficult  to  say  precisely  what  it 
Should  be,  but  it  might  be  well  to  require  that  all  appeals  and  writs 
of  error  should  be  allowed  by  the  Supreme  Court  or  by  some  of  its 
judges. 

The  State  v.  Doxtater  involved  the  question  of  criminal  jurisdic- 
tion over  the  Oneida  Indians  living  upon  a  reservation  just  south 
of  Green  Bay.  Over  forty  years  ago  a  portion  of  the  Oneida  tribe 
emigrated  from  New  York  to  Wisconsin  and  received  from  the 
Menomonee  Indians,  under  sanction  of  the  United  States,  a  tract 
of  land  upon  which  they  now  reside.  Special  interest  is  attached 
to  the  Oneidas  and  their  fate  from  the  fact  that  they  belonged  to 
the  famous  confederacy  known  as  the  '*  Six  Nations,"  and  espe- 
cially from  the  fact  that  during  our  Revolutionary  struggle  this  tribe 
alone  refused  to  join  the  confederates  in  making  war  upon  the 
colonies.  No  white  blood  stained  their  tomahawks,  and  they  were 
wholly  innocent  of  the  atrocities  committed  by  Brandt  and  his 
Mohawk  followers. 

This  neutrality  and  friendship  for  the  colonies  resulted  from  the 
influence  of  Dr.  Samuel  Kirkland,  a  Connecticut  Congregational 
missionary  who  was  settled  among  them.     Dr.  K.  was  a  man  of 
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remarkable  energy  and  devotion  to  his  calling ;  was  not  only  a 
friend  and  as  a  father  to  the  Indians,  but  also  exerted  a  strong  in- 
fluence upon  the  white  settlements  that  soon  after  the  Revolution 
enveloped  his  favorite  tribe.  The  strictest  friendship  always  ex- 
isted between  the  whites  and  these  Indians  ;  although  it  was  natuntl, 
with  their  roving  disposition  and  aversion  to  steady  work,  that 
many  of  them  should  seek  a  wilder  home  in  the  West.  Hence  the 
Wisconsin  settlement.  The  criminal  jurisdiction  of  the  State  was 
sustained  by  the  court ;  the  doctrine,  as  given  in  the  syllabus,  being 
that  "  the  jurisdiction  of  a  State,  when  not  restricted  by  existing 
treaties  with  Indian  tribes,  or  by  the  act  admitting  such  State  into 
the  Union,  and  except  so  far  as  it  is  restricted  by  the  authority  of 
Congress  under  the  Federal  Constitution  to  '  regulate  commerce 
with  the  Indian  tribes,'  extends  to  all  members  of  such  tribes 
within  the  territorial  limits  of  the  State." 

The  vexed  question  of  contributory  negligence  is  discussed  in 
Kearney  v,  Chicago,  Milwaukee,  and  St.  Paul  Railway  Company, 
in  Cottrill  v.  Chicago,  Milwaukee,  and  St.  Paul  Railway  Com- 
pany, and  in  Otis  v,  Janesville.  The  courts  have  never  been 
able  to  settle  upon  principle  —  at  least,  have  never  been  able  to 
so  state  a  principle  that  possesses  any  value  as  a  guide  to  courts 
and  juries  —  the  question  of  the  defendant's  liability  for  injuries  re- 
sulting from  his  negligence,  when  the  negligence  of  the  plaintiff 
contributed  to  the  injury.  Phrases  have  been  used  in  abundance,— 
as,  **  proximate  cause,"  etc., —  but  in  effect  it  has  always  been  uncer- 
tain, when  the  plaintiff  has  been  guilty  of  any  negligence  what- 
ever, what  will  be  held  in  respect  to  that  of  a  defendant.  Generally, 
courts  avoid  responsibility  by  throwing  it  upon  the  jury,  making  it 
**a  question  of  mixed  law  and  fact,"  or  "a  question  of  law  and 
fact,  under  instruction,"  etc.  The  court,  in  such  case,  will  state 
some  abstract  legal  proposition  in  regard  to  the  matter,  and  in 
effect  leave  the  whole  thing  to  the  jury ;  and  if  the  defendant  is  a 
railroad  company,  the  verdict  will  be  generally  in  favor  of  the 
plaintiff.  The  tendency,  however,  for  or  against  the  plaintiff 
varies  in  different  States,  and  in  the  same  State  at  different  times. 
The  Wisconsin  Supreme  Court  tries  to  be  even-handed,  is  indeed 
just  in  this  regard  in  the  spirit  of  its  decisions ;  yet  the  defendant 
is  slightly  at  disadvantage, —  a  great  deal  is  left  to  the  jury.  In 
Missouri  the  former  tendency  was  in  the  same  direction,  but  now 
the  railroad  defendants  seem  to  be  in  better  favor  ;  not  that  there 
was,  or  is  now,  any  conscious  leaning,  but  the  judicial  mind  docs 
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not  always  run  in  the  same  channel.  We  cannot  pass  by  this  im- 
portant subject  without  calling  attention  to  an  article  in  the  last 
February-March  number  of  this  Rkview,  written  by  Mr.  Sey- 
mour D.  Thompson.  Mr.  Thompson  has  given  to  the  bar  a  very 
able  and  exhaustive  work  embodying  all  the  cases  upon  negligence, 
and  in  this  article  he  gives  in  a  nutshell  the  rattonaie  of  the  whole 
doctrine  of  liability  when  there  has  been  contributory  negligence 
on  the  part  of  the  plaintiff.  Nowhere  else  has  it  been  made  so 
clear^  and  many  a  perplexed  judge  would  have  been  made  happy 
and  thankful  could  he  have  had  the  article  before  him. 

In  Klauber  z^.  Biggerstaff,  the  court  holds  that  a  certificate  of 
deposit  payable  in  currency  is  negotiable;  that  the  word  "cur- 
rency "  means  paper  money  lawfully  issued,  in  actual  circulation, 
and  at  par  with  coin.  It  apparently  contradicts  a  few  former  cases 
which  are  reviewed  and  explained. 

In  Mellen  v.  Goldsmith,  a  verbal  agreement  by  a  creditor  to 
execute  a  composition  deed,  the  other  creditors  having  released 
and  received  their /ri^  ra/tf,  is  held  to  be  obligatory.  The  con- 
sideration is  not  the  agreement  to  pay  part  of  the  debt,  but  the 
action  of  the  other  creditors. 

An  important  rule  is  laid  down  in  Eviston  v,  Cramer,  in  respect 
to  liability  for  libel  on  the  part  of  a  newspaper  publisher  who 
criticises  the  acts  of  a  public  officer  or  ex-officer.  The  right  to 
fair  criticism  is  secured  on  public  grounds ;  it  is  essential  to  secure 
a  free  and  full  discussion  of  public  matters.  "With  this  end  in 
view,"  says  Cole,  J.,  quoting  Cooley  on  Torts,  "not  only  must 
freedom  of  discussion  be  permitted,  but  there  must  be  exemption 
afterwards  from  liability  for  any  publication  made  in  good  faith 
and  in  the  belief  of  its  truth,  the  making  of  which,  if  true,  would 
be  justified  by  the  occasion.''  This  is  going  quite  as  far  as  any 
one  can  ask,  and  it  would  seem  that  something  more  than  good 
faith  should  be  required,  —  that  there  should  be  at  least  color  of 
truth  in  the  libellous  statement.  Most  newspap>er-writers  are  so 
narrow  as  to  believe  any  charge  against  their  political  opponents ; 
and  when  a  defendant  would  justify  the  statement  of  a  scandalous 
falsehood  against  one  in  public  life,  in  claiming  it  to  be  a  privi- 
leged criticism,  he  should  be  required  to  show  something  more 
than  his  own  belief,  — some  excuse  founded  on  the  conduct  of  the 
officer,  which  was  so  suspicious  as  to  induce  a  reasonable  person  to 
believe  in  the  truth  of  the  charge.  The  public  have  an  interest  in 
free  and  honest  discussion  in  regard  to  public  men  and  measures; 
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but  public  men  also  have  rights,  and  the  whole  people  are  interested 
in  securing  the  services  of  men  who  value  character  more  than  life, 
and  who  do  not  willingly  encounter  scandal  and  falsehood.  It  is 
difficult  to  say  what  criticisms,  aside  from  their  truth,  should  be 
privileged,  and  what  not ;  and  if  jurors  would  always  infer  malice 
from  mere  falsehood,  the  protection  would  perhaps  be  sufficient. 
It  has  never  been  doubted — and  that  is  really  the  point  decided  in 
the  case  before  us — that  if  the  journalist  should  not  only  falsely  bat 
maliciously  publish  the  libel,  he  could  not  raise  the  question  of 
privilege.  A  falsehood  is  prima  facte  malicious,  and  whether  it  is 
held  to  be  actually  malicious  or  not  must  depend  upon  the  opinion 
of  the  jury  as  to  the  nature  of  the  excuse.  Upon  this  juries  will 
differ,  and  the  rule  of  law,  if  possible,  should  be  made  more  ex- 
plicit. Men  should  have  some  better  protection  than  the  igno- 
rance of  newspaper-men ;  nor  should  they  be  driven  or  even 
tempted  to  resort  to  the  bludgeon  or  the  bullet.  B. 

The  Elements  of  Jurisprudence.  By  Thomas  Erskine  Holland,  D. 
C.  S.,  of  Lincoln's  Inn,  Barns tcr-at- Law,  Chichelc  Professor  of  Inters 
national  Law  and  Diplomacy,  and  Fellow  of  All-Souls'  College,  Oxford. 
Oxford:  At  the  Clarendon  Press.     1880. 

This  book  embodies  an  attempt  to  state  in  a  succinct  form, 
within  the  space  of  three  hundred  printed  pages,  the  general  prin- 
ciples which  characterize  and  underlie  modern  jurisprudence.  It 
is  a  daring  attempt.  Prof.  Holland  has,  in  the  language  of  our 
American  essayist,  **  hitched  his  wagon  to  a  star."  With  a  bold- 
ness equal  to  that  of  Austin  or  Bentham,  he  has  not  hesitated  to 
differ  from  each  of  those  philosophical  jurisconsults,  or  to  attempt 
to  improve  upon  their  suggestions.  In  fact,  he  aims  to  perfect 
the  modem  work  of  a  full  and  comprehensive  anal3rsis  of  the  science 
of  Jurisprudence,  and  to  complete,  for  English  and  American  jur- 
ists at  least,  that  system  at  which  others  have  for  a  century  past 
been  laboring.  It  is  a  work  most  interesting  and  important ;  and 
on  the  examination  of  Prof.  Holland's  pages  to  which  our  duty 
invites  us,  we  find  him  manifesting  a  discriminating  mind  and  a 
close  and  careful  study  of  his  subject,  and  exhibiting  a  pleasing 
and  communicative  style,  dogmatic  though  it  necessarily  is,  less 
diffuse  than  Sir  Henry  Maine,  and  far  more  clear  in  his  style  of 
expression  and  in  his  analysis  than  Prof.  Sheldon  Amos,  while  as 
fully  devoted  to  the  study  of  the  Roman  law  as  either  of  those 
authors.  We  sympathize  with  the  learned  writer,  therefore,  in  his 
performance  of  his  self-imposed  task,  and  would  do  so  none  the 
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less  whether  or  not  we  found  ourselves  able  at  once  to  adopt  fully 
his  system  and  to  concur  in  all  his  conclusions. 

The  analytical  mode  of  treatment  which  his  work  requires  leads 
the  author  first  to  define  the  term  Jurisprudence.  He  correctly 
holds  that  it  has  no  longer  its  primitive  meaning  of  a  "  knowledge 
of  the  law."  The  modern  practice  of  using  the  terms  "Law" 
and  "Jurisprudence"  as  convertible,  is  shown  to  be  wholly  un- 
justifiable. Benthara  was  furthering  this  confusion  of  terms  in 
speaking  of  "expository  jurisprudence"  and  "censorial  jurispru- 
dence," when  he  meant  not  jurisprudence  but  law.  Austin  was 
refining  improperly  in  attempting  to  divide  Jurisprudence  into 
"general "  and  "  particular,"  for  these  terms  may  properly  apply 
to  systems  of  law,  but  not  to  the  science  of  Jurisprudence.  The 
criticisms  and  discriminations  of  the  author  are  thus  summed  up : 
**  The  term  Jurisprudence  is  wrongly  applied  to  actual  systems  of 
law,  or  to  current  views  of  law,  or  to  suggestions  for  its  amend- 
ment, but  is  the  name  of  a  science."  He  then  reaches  the  defini- 
tion that  Jurisprudence  is  *'  the  formal  science  of  positive  law." 
Analyzing  the  term  Law,  he  carefully  distinguishes,  for  the  pur- 
poses of  the  jurist,  the  law  in  question  from  both  the  Laws  of 
Nature  or  the  Order  of  the  Universe,  and  Moral  Law  or  the  Code 
of  Ethics ;  and  this  distinction  has  perhaps  never  been  made  plainer 
than  it  is  made  by  Prof.  Holland.  The  law  under  discussion  is, 
in  his  view,  an  embodiment  of  certain  abstract  rules  governing 
human  action,  which,  for  all  the  purposes  recognized  by  the  science 
of  Jurisprudence,  are  so  limited  and  so  peculiar  as  to  require  care- 
ful analysis  and  the  observance  of  close  distinctions  in  order  that 
clear  ideas  may  be  entertained.  All  that  body  of  science  which 
deals  with  states  of  the  human  will,  irrespective  of  their  outward 
manifestation  in  act,  belongs  to  Ethics.  All  that  body  of  sc,ience 
which  deals  with  states  of  the  will  so  far  as  they  are  manifested 
in  action,  but  are  controlled  by  rules  enforced  by  indeterminate 
authority,  is  also  to  be  excluded  from  consideration  in  ascertaining 
the  limits  of  Jurisprudence ;  and  this  science  Holland  calls  Nom- 
ology,  though  many  philosophers  assign  it  also,  and  perhaps  cor- 
rectly, to  the  domain  of  Ethics.  With  these  exclusions,  there 
remain  for  consideration  only  those  rules  for  the  government  and 
control  of  human  actions  which  are  prescribed  and  enforced  by 
determinate  authority,  and  the  body  of  these  rules  constitute  Law 
in  the  sense  in  which  the  term  is  used  in  Jurisprudence.  In  the 
language  of  the  author:  "A  law  is  a  general  rule  of  human  action, 
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taking  cognizance  only  of  external  acts  enforced  by  a  determinate 
authority,  which  authority  is  human,  and,  among  human  authorities, 
is  that  which  is  paramount  in  a  political  society.  More  briefly,  a 
general  rule  of  external  human  action  enforced  by  a  sovereign 
political  authority."  We  think  this  not  only  an  admirable  defini- 
tion of  the  term  Law  as  used  in  Jurisprudence,  but  a  vast  improve- 
ment on  the  well-known  definition  of  Blackstone,  and  others  that 
have  been  heretofore  in  common  use.  Two  thoughts  arise  in  this 
connection  :  one,  that  a  series  of  commentaries  like  those  of  Black- 
stone  on  the  Laws  of  Great  Britain,  based  upon  an  anal3rsis  similar 
to  that  of  Prof.  Holland,  would  be  a  great  desideratum;  the  other, 
that  such  a  book  as  that  before  us  could  not  have  been  written  in 
Blackstone's  day. 

While  we  concur  in  the  definition  of  Law  as  resulting  from  Prof. 
Holland's  discriminating  analysis,  we  find  him  going,  as  we  think, 
too  far  in  his  discriminations  against  other  uses  of  the  term.  In 
his  view,  nothing  is  law  unless  it  be  a  rule  of  human  action 
enforced  by  a  determinate  authority.  This  being  its  meaning 
d  priori,  it  is  by  a  "  mere  metaphor"  that  the  term  is  employed 
in  the  physical  sciences  to  express  the  method  or  order  of  phe- 
nomena. All  this  we  regard  as  hypercriticism.  To  those  who 
reverence  a  Great  First  Cause  of  all  things,  the  "order  of  phe- 
nomena" or  the  laws  of  nature  areas  truly  laws  as  are  those  of 
human  authority.  The  criticism  was  needless  to  Prof.  Holland's 
purposes,  which  required  only  that  the  different  senses  in  which 
the  term  Law  was  used  should  be  understood,  in  order  that  the 
student  might  correctly  apprehend  Prof.  Holland's  distinctions, 
and  formulate  to  himself  Prof.  Holland's  clearly-drawn  definition. 
We  read  between  the  lines  of  our  author  a  lack  of  belief  in  God  as 
a  creator  of  all  things,  including  human  laws  and  institutions, 
which  merely  reflects  discredit  on  himself  personally,  while  it  does 
not,  for  reasons  above  stated,  detract  from  the  force  of  his  analysis 
or  the  correctness  of  his  definitions.  We  doubt  not,  when  the 
American  work  on  the  principles  of  jurisprudence,  as  viewed  phil- 
osophically, is  presented,  it  will  exhibit  no  squeamishness  on  the 
subject  of  an  acknowledgment  of  the  Divine  origin  of  all  laws. 

We  cannot  in  these  pages  present  in  full  detail  the  author's  an- 
alysis of  his  subject  in  its  ramifications.  We  can  only  outline  it 
by  saying,  that  after  stating  the  object  of  Law  to  be  "the  creation 
and  protection  of  legal  rights,"  he  enters  into  a  critical  and  care- 
ful dissection  and  explanation  of  rights,  their  characteristics  and 
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elements,  and  deduces  therefrom  several  distinct  classifications  of 
rights.  This  leads  to  a  corresponding  number  of  distinct  classifi- 
cations of  Law  as  affecting  rights ;  the  leading  and  most  important 
classification  being  that  which  divides  it  into  the  three  great  fields 
of  Private,  Public,  and  International  Law,  each  of  which  is  treated 
in  detail.  In  these  dissections  and  classifications,  no  less  than  in 
the  author's  criticisms  and  definitions,  we  see  the  evidences  of  a 
mature  mind,  conscious  of  its  own  strength,  and  presenting  con- 
clusions reached  after  prolonged  and  careful  investigation  and 
reflection.  We  commend  the  Work  most  cordially  as  a  valuable 
contribution  to  the  study  of  jurisprudence,  worthy  the  close  atten- 
tion of  all  our  readers,  and  valuable  equally  to  both  student  and 
practitioner ;  for  we  think  no  lawyer  of  either  class,  who  would 
understand  a  priori  the  science  he  professes,  should  fail  to  read  the 
pages  of  Prof.  Holland  pari  passu  with  those  of  Blackstone,  Kent, 
Story,  Austin,  and  Maine.  It  is  a  source  of  gratification  to  Ameri- 
cans to  observe  that  in  a  work  so  elementary,  and  one  treating  of 
matters  so  fundamental,  a  graceful  acknowledgment  should  be 
made  of  the  value  of  the  contribution  of  Mr.  O.  W.  Holmes,  Jr., 
to  the  study  of  the  Law  of  Possession,  in  a  late  volume  of  the 
American  Law  Reoeiw, 

Reports  of  the  DsasioNS  of  the  Appfxlate  Courts  of  thr  State  of 
Illinois.  By  James  B.  Bradwell.  Vol.  VI.  Containing  all  the  remain- 
ing Opinions  of  the  First,  Second,  Third,  and  Four'h  Districts,  up  to 
August  12,  1880.     Chicago:  Chicago  Legal  News  Company.     1880. 

The  sixth  volume  of  Judge  Bradwell's  excellent  series  of  Appel- 
late Court  reports  is  before  us,  and  contains  an  unusual  number  of 
interesting  and  important  decisions. 

Chicago  and  North- Western  Railway  Company  v.  Bliss  (p.  411), 
decides  that  a  trackman  employed  to  repair  a  railroad  track,  and  an 
engineer  employed  upon  an  engine  belonging  to  the  same  company, 
are  not  fellow-servants  engaged  in  a  common  employment,  and  that 
there  is  no  liability  upon  the  part  of  the  railway  company  for  injuries 
received  by  one  through  the  negligence  or  carelessness  of  the  other. 
It  is  also  held  that  where  one  perceives,  or  has  the  means  of  per- 
ceiving by  the  exercise  of  ordinary  care,  that  danger  is  imminent 
if  he  pursues  a  certain  line  of  conduct^  yet  if  he  pursues  it  declin- 
ing another  and  safer  course,  and  sustains  injuries  thereby,  he  is 
chargeable  with  a  want  of  ordinary  care. 

In  Killian,  Receiver,  v.  Hoffman  (p.  200),  it  is  held  that  a  pledgee 
cannot  become  a  purchaser  at  his  own  sale,  and  if  he  does  so,  the 
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sale  will  be  set  aside  at  the  suit  of  the  pledgeor,  regardless  of 
whether  it  was  beneficial  or  otherwise.  But  where  a  bank  sells 
stocks  held  as  collateral,  which  are  bought  by  the  cashier  and  the 
amount  is  indorsed  upon  the  indebtedness,  if  the  pledgeor  avoids 
the  sale  the  bank  will  still  hold  the  stock  as  security  for  the  debt. 

In  Cobbs  V,  Niblo  (p.  60),  it  is  held  that  an  agreement  not  to 
carry  on  a  certain  business  in  the  county  of  A.,  in  consideration 
of  a  partnership  settlement  and  payment  to  the  retiring  partner 
for  his  interest  in  the  business,  is  valid,  the  restraint  being  reason- 
able and  limited,  and  founded  upon  a  valuable  consideration. 
Such  a  contract  may,  therefore,  be  enforced  by  an  action  at  law 
for  damages^  or  by  specific  performance  in  equity ;  and  an  injunc- 
tion will  lie  to  restrain  its  violation. 

In  Jenney  v,  Jackson  (p.  32),  it  is  held  that  an  engine  and 
machinery  used  for  manufacturing  purposes,  and  described  in  a 
deed  of  trust  as  personal  property,  but  so  fixed  that  they  cannot 
be  removed  without  tearing  down  the  walls  of  the  building,  are 
fixtures,  and  pass  as  part  of  the  realty ;  and  that  their  description 
as  personalty  in  the  deed  of  trust  does  not  make  them  such,  or 
estop  the  party  from  asserting  their  true  character  as  fixtures. 

Morse  v.  Richmond  (p.  166)  decides  that  a  partnership  may 
arise  out  of  an  arrangement  for  a  joint  business,  although  the 
word  **  partnership  "  may  not  have  been  used.  If  there  is  such  a 
joinder  of  interest  and  action  as  the  law  considers  equivalent  to 
forming  a  partnership,  it  will  give  to  the  persons  so  engaged  all 
the  rights  and  subject  them  to  all  the  liabilities  pertaining  to  a 
partnership. 

City  of  Chicago  v.  Watson  (p.  344)  decides  that  a  municipal 
corporation  is  only  bound  to  exercise  reasonable  diligence  in  keep- 
ing its  streets  and  sidewalks  in  a  reasonably  safe  condition,  and 
that  it  is  not  an  insurer  against  accidents  thereon ;  and  that  to 
sustain  an  action  against  a  city  for  injuries  sustained  by  defective 
sidewalks,  actual  notice  to  the  city  of  such  defects  should  be  shown, 
or  facts  from  which  such  notice  may  reasonably  be  inferred,  or  it 
must  appear  that  the  city  officers  might  by  ordinary  care  and  dili- 
gence have  known  of  such  defects. 

The  volume  contains  all  the  remaining  opinions  of  the  Appel- 
late Courts  of  Illinois  to  within  one  month  of  its  appearance, — a 
feat  in  law  reporting  which  is,  we  believe,  without  a  parallel  in 
this  country. 
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A  Treatise  on  Wills.  By  Thomas  Jarman,  Esq.  In  Three  Volumes. 
Vol  II.  Fifth  American,  from  the  Fourth  London  Edition,  with  Notes 
and  References  to  American  Decisions.  By  Joseph  F.  Randolph  and 
William  Talcott,  of  the  New  Jersey  Bar.  Jersey  City,  N.  J.:  Frederick 
D.  Sinn  &  Co.,  Law  Publishers.     1880. 

The  second  volume  of  this  new  edition  of  Mr.  Jarman's  "admi- 
rable treatise  "  is  welcomed  with  real  pleasure.  The  same  careful 
and  elaborate  editorial  work  is  visible  as  in  the  previous  volume. 
The  new  notes  are  not  so  extensive ;  indeed,  we  are  not  sorry  for 
this,  for  we  did  not  see  how  the  work  could  be  completed  in  three 
volumes,  at  the  ratio  of  additions  of  new  matter  which  we  noted 
in  our  review  of  the  first  volume.  But  we  observe  with  pleasure 
that  our  New  Jersey  editors  have  not  contented  themselves  with 
annotating  only  the  American  decisions.  In  several  instances  they 
have  done  more  than  was  promised  in  their  title-page,  and  have 
made  copious  references  to  English  cases  which  were  not  referred 
to  in  the  earlier  series  of  notes.  Among  the  subjects  thus  treated 
may  be  mentioned  Estates  arising  by  Implication,  the  Doctrine  of 
Constructive  Conversion,  and  Trusts  for  Married  Women.  The 
best  examples  of  the  industry  and  research  of  the  editors  in  col- 
lecting and  classifying  the  American  decisions  are  found  in  their 
ample  notes  to  the  opening  chapter  on  Election,  and  to  the  chap- 
ters which  treat  respectively  of  Devises  whether  Vested  or  Con- 
tingent, Gifts  to  the  Heir  as  Purchaser,  Conditions,  Executory 
Devises  and  Bequests,  and  Gifts  to  the  Family  and  Next  of  Kin. 

The  pagination  indicates  an  increase  in  this  one  volume,  over  the 
English  edition,  of  one  hundred  and  thirty-two  pages,  which  pre- 
sumably furnishes  a  measure  of  the  extent  of  the  new  contributions 
of  the  American  editors,  and  affords  means  for  an  estimate  of  the 
value  of  this  edition  to  the  American  practitioner. 

While  the  new  volume  is  thus  seen  to  keep  the  promise  of  its 
predecessor,  so  far  as  concerns  the  duty  of  the  editors,  we  regret 
that  less  is  to  be  said  of  the  work  of  the  printers.  It  is  a  blemish 
upon  the  fair  pages  of  an  otherwise  exceedingly  handsome  book 
that  it  should  be  necessary  to  append  a  table  of  errata^  correct- 
ing four  citations  made  from  one  author  within  a  space  of  forty 
pages  of  this  book.  It  is  a  worse  blemish  that  these  errata  should 
not  all  be  corrigenda  i  for  one  of  them  is  said,  in  the  table  of 
errata^  to  occur  on  page  583,  whereas  the  reader  will  find  it  on 
page  586.  Jhe  case  of  Lady  Cavan  v,  Pulteney,  in  2  Ves.  Jr., 
which  is  cited  on  pages  5  and  8  of  this  volume,  appears  in  two 
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places  in  the  table  of  cases^  in  both  of  which  it  is  misprinted, 
once  as  Caven  v.  Pultney,  and  once  as  Lady  Cowen  v.  Pultney. 
Errata  of  this  character  indicate  some  very  unfortunate  proof- 
reading, which  we  would  gladly  overlook  if  it  were  not  for  the 
trouble  and  annoyances  which  result  therefrom  to  the  lawyer  who 
consults  and  would  like  to  rely  on  the  citations  made  by  the  author 
and  editors. 

The  Law  of  Pubuc  Schools.  A  Treatise  by  Finlky  Burkb,  CounscUor- 
at-Law,  Council  Bluffs,  Iowa.     New  York:  A.  S.  Barnes  &  Co.     i88a 

Within  the  compass  of  a  neat  duodecimo  of  one  hundred  and 
fifty  pages,  the  author  of  this  little  book  has  attempted  to  give  an 
account  of  the  law  of  the  common  schools  of  the  United  States. 
It  touches  upon  such  topics  as  Taxation  for  School  Purposes; 
Exemptions  from  Taxation;  Elections;  Condemnation  of  Sites 
for  School-houses;  School  Officers;  School  Property;  School 
District  Meetings;  Employment  of  Teachers;  School  Regula- 
tions, and  Corporal  Punishment, — the  amount  of  attention  be- 
stowed upon  each  corresponding  apparently  to  that  which  the 
several  subjects  have  received  from  the  courts  and  legislatures  of 
the  different  States.  In  fact,  the  author's  aim  seems  to  have  been, 
despite  his  title-page,  to  make  a  digest  of  the  law  and  the  cases 
decided,  rather  than  a  treatise  upon  the  principles  involved.  This 
fact  does  not  render  the  work  any  less  valuable,  perhaps,  to  the 
legal  profession,  but  necessarily  detracts  somewhat  from  its  merits 
as  a  popular  presentation.  Upwards  of  three  hundred  and  forty 
cases  are  cited,  and  the  points  decided  are  fairly  presented  in  the 
text.  There  is  a  fairly  good  index,  and  a  table  of  cases.  The 
printer  and  binder  have  performed  their  parts  creditably. 

We  bespeak  for  the  little  volume  a  cordial  welcome  from  the 
legal  fraternity,  to  whom  it  must  needs  prove  very  useful,  and 
heartily  commend  it  to  all  who  desire  a  succinct  view  of  the  pres- 
ent state  of  an  important  branch  of  the  law. 

J.  S.  G. 

A  Treatise  on  Criminal  Law.     In  Two  Volumes.     Eighth  Edition. 
A  Treatise  on  Criminal    Pleading   and    Practice.     In   One  Volame. 
Eighth  Edition. 

A  Treatise  on  the  Law  of  Evidence  in  Criminal  Issues.  In  One 
Volume.  Eighth  Edition.  All  by  FRANas  Wharton,  LL.D.  Phila- 
delphia:  Kay  &  Brother.     1880. 

The  first  edition  of  "  Wharton's  Criminal  Law"  was  published 
in  1846.    The  author  was  then  prosecuting  attorney  in  Philadelphia, 
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and  wrote  it  as  a  manual  for  practice.  It  has  always  been  in  de- 
mand and  popular  with  the  profession  throughout  the  country,  and 
regarded  as  a  practical  and  eminently  useful  book.  In  the  first 
four  editions  it  was  in  one  volume ;  in  the  fifth  it  is  in  two  vol- 
umes; in  the  sixth  and  seventh  it  is  in  three  volumes;  in  this  edi- 
tion it  is  in  the  four  volumes  named  at  the  head  of  this  notice. 
The  books,  as  now  divided  and  entitled,  —  ''Criminal  Law," 
"Criminal  Pleading  and  Practice,"  and  "The  Law  of  Evidence 
in  Criminal  Issues,'' — seem  to  be  different  works,  and  in  some 
respects  they  are.  But,  in  the  main,  they  are  enlargements  and 
improvements  of  what  was  in  essence  contained  in  the  first  edi- 
tion of  *'  Wharton's  Criminal  Law."  And  this  is  the  view  of  the 
author,  as  he  publishes  each  of  the  above-named  books  as  the 
**  eighth  edition  "  thereof. 

The  enlargements  and  improvements  just  spoken  of  have  been 
going  on  for  thirty-four  years.  There  is  no  work  that  we  know 
of  that  has  more  steadily  been  improved  by  each  new  edition. 
The  author,  so  far  as  we  know,  has  quarreled  with  no  one,  or 
entered  into  controversy  with  any  one  concerning  his  books.  But 
where  errors  or  omissions  have  been  discovered  by  himself,  or 
pointed  out  by  others,  in  one  edition  of  his  work,  he  has  corrected 
them  in  the  succeeding  edition.  Not  content  with  what  was  well 
done  in  the  earlier  editions,  he  has  continually  wrought  to  improve, 
and  has  succeeded  in  improving,  this  great  work  in  every  part,  as 
has  been  made  manifest  in  its  successive  republications.  As  the 
author  has  advanced  in  knowledge  and  wisdom,  so  has  this  work 
advanced  more  and  more  towards  perfection.  Since  the  first  ap- 
pearance of  this  work,  the  author  has,  by  arduous  and  unremitting 
toil,  enlightened  methods,  and  liberal  studies,  proceeded  from  the 
comparatively  unknown  and  obscure  prosecuting  attorney  in  Phila- 
delphia to  the  proud  and  commanding  position  of  one  of  the  best 
known  law-writers  and  jurists  of  the  world  —  and  as  one  who 
by  his  works  has  conferred  lasting  benefits  on  mankind. 

The  author,  speaking  of  the  work  as  it  now  appears,  in  contrast 
with  former  editions,  says:  **It  treated,  first,  of  pleading;  then 
of  evidence ;  then  of  a  series  of  crimes  in  the  concrete ;  and  then 
of  practice.  In  six  succeeding  editions  this  plan  was  followed ; 
but  its  modification  now  becomes  necessary  for  the  following  rea- 
sons :  In  the  first  place,  the  enormous  accumulation  of  cases  ren- 
ders it  impossible,  without  undue  expansion,  to  recapitulate,  m 
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connection  with  each  crime,  the  adjudications  which  bear  on  it  in 
common  with  other  crimes,  and  make  it  desirable,  therefore,  to 
discuss  these  rulings  in  a  preliminary  exposition,  considering  sub- 
sequently each  crime  only  in  respect  to  its  distinctive  characteris- 
tics. In  the  second  place,  a  due  regard  both  to  symmetry  and  to 
convenience  requires  that  the  generic  principles  belonging  to  all 
crimes  should  be  considered  at  large,  before  the  differentia  of  each 
crime  is  detailed.  I  have,  therefore,  rearranged  the  work  on  the 
following  basis :  Two  volumes  are  given,  first,  to  the  statement  of 
the  principles  or  philosophy  of  Criminal  Law,  as  bearing  on  crimes 
in  general ;  and  secondly,  to  the  examination  of  specific  crimes, 
referring  in  each  case  for  general  principles  to  the  preliminary 
exposition..  A  third  volume  is  given  to  Criminal  Pleading  and 
Practice,  and  a  fourth  to  Criminal  Evidence.  The  latter  volume 
may  be  also  regarded  as  supplementary  to  my  treatise  on  Evidence 
in  Civil  Cases.  In  performing  this  task,  I  have  endeavored  to 
present  a  systematic  exposition  of  the  law,  not  as  it  existed  at  the 
time  of  prior  editions,  but  as  it  exists  at  the  present  day." 

This  last  statement  of  the  author  gives  the  secret  of  the  great 
value  of  this  edition  of  this  work.  It  fully  presents  the  law  on 
the  subjects  of  which  it  treats  as  it  exists  to-day.  The  work  is  all 
its  author  claims  for  it.  It  is  a  treatise  in  the  proper  sense  of  that 
term.  The  work  has  heretofore  been  criticised  in  certain  quarters 
as  not  being  in  all  respects  fully  up  to  the  high  demands  required 
of  a  treatise.  This  edition  cannot  be  fairly  objected  to  on  that 
ground.  It  gives  the  principles  of  the  common  law  which  have 
governed  the  decided  cases,  in  an  orderly  and  masterly  way. 

The  volume  of  this  edition  devoted  exclusively  to  Criminal  Evi- 
dence appears  to  us  to  be  especially  worthy  of  attention.  It  is 
complete  in  itself.  And  it  is  devoted,  not  to  the  discussion  of 
evidence  relating  to  each  specific  crime, — as,  to  evidence  relating 
to  larceny  and  arson,  and  the  like, — but  to  the  clear,  powerful,  and 
orderly  statement  of  the  principles  of  evidence  (as  deduced  from 
the  decisions  of  England  and  this  country,  which  decisions  are 
fully  cited  in  the  notes),  as  such  principles  relate  to  all  criminal 
issues.  We  regard  it  as  the  ablest  book  of  the  kind  that  has  yet 
appeared  either  here  or  in  England. 

No  man  who  is  engaged  in  the  trial  of  criminal  causes  can  afford 
to  be  without  these  books.  As  now  presented,  they  are  indispen- 
sable to  every  lawyer's  library. 


Digitized  by 


Google 


BOOK   REVIEWS.  60I 

American  Cuminal  Reports.  A  Series  designed  to  contain  the  Latest  and 
Most  Important  Criminal  Cases  determined  in  the  Federal  and  State  Courts 
in  the  United  States,  as  well  as  Selected  Cases,  important  to  American 
Lawyers,  from  the  English,  Irish,  Scotch,  and  Canadian  Law  Reports,  with 
Notes  and  Referencei.  By  John  G.  Hawlky,  Late  Prosecuting  Attorney 
at  Detroit.     Vol.  II.     Chicago :  Callaghan  &  Co.     1880. 

In  the  year  1874,  N.  St.  John  Green,  Esq.,  prepared  and  pub- 
lished a  volume  on  the  same  plan  as  this  one.  That  volume  was 
followed  by  another  compiled  by  the  same  author.  The  work  was 
found  to  supply  a  very  general  need,  and  at  once  found  favor  with 
the  profession  throughout  the  country.  The  death  of  Mr.  Green, 
for  a  time  put  an  end  to  the  enterprise  which  he  had  set  on  foot. 

Mr.  Hawley  then  took  up  the  project  where  Mr.  Green  left  it,  and 
the  result  is  this  second  volume  now  before  us,  by  Mr.  Hawley. 

The  cases  in  this  volume  have  been  selected  with  good  judgment, 
and  prepared  for  publication  with  care  and  skill.  We  have  thought 
that  the  notes,  in  several  instances,  might  have  been  more  full,  and 
prepared  so  as  much  better  to  illustrate  the  subject  both  histori- 
cally and  theoretically. 

The  Liberty  of  the  Press,  Speech,  and  Public  Worship.  Being  Com- 
mentaries on  the  Liberty  of  the  Subject  and  the  Laws  of  England.  By 
James  Paterson,  M.A.,  Barrister-at-Law,  sometime  Commissioner  of 
English  and  Irish  Fisheries.     London  :  Macmillan  &  Co.     1880. 

American  lawyers  place  but  a  low  estimate  on  treatises  which 
seek  to  draw  the  doctrines  of  the  modern  law,  on  such  subjects  as 
personal  liberty,  from  English  sources  alone.  The  American 
courts  have  contributed  very  much  to  the  body  of  existing  law  on 
the  subjects  above  named ;  and  if,  upon  any  of  them,  the  English 
doctrines  are  insular  and  peculiar,  their  statement  can  have  but 
little  other  interest  to  American  practitioners  than  that  which 
arises  from  curiosity.  It  is  apparent  from  Mr.  Paterson's  title- 
page,  that  he  has  so  restricted  the  scope  of  his  commentaries  that 
they  will  be  of  limited  if  of  any  use  on  this  side  the  Atlantic. 
The  views  of  a  former  Commissioner  of  British  Fisheries,  especially, 
will  not  interest  us  very  greatly. 

The  subjects  which  the  title-page  tells  us  are  somewhat  facti- 
tiously grouped  together  in  this  book,  are  further  arranged  into 
two  classes,  one  covering,  according  to  the  author,  the  law  relat- 
ing to  the  Security  of  Thought,  Speech,  and  Character;  and  the 
other,  the  law  relating  to  the  Security  of  Public  Worship.  Under 
this  last  heading  are  treated  the  insular  subjects  of  Witchcraft,  the 
Established   Church,  and   the   Orders  of  its  Ministry,  Parishes, 
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Tithes,  Benefices,  Simony,  Profanity,  Toleration,  and  Dissent. 
The  first-named  class  or  division  relates  to  Public  Meetings  and 
Addresses,  Slander  and  Libel,  Freedom  of  the  Press  and  the  Post, 
Libels  on  Parliament  and  the  English  Courts,  Copyright,  Patent 
Rights,  and  Trade-Mark.  To  a  certain  extent,  therefore,  it  is 
apparent  that  Mr.  Paterson  proposes  to  treat  of  personal  liberty 
and  the  rights  of  persons. 

The  system  on  which  the  book  is  constructed  is  that  of  a  digest 
of  the  British  law  respecting  these  several  subjects,  strung  together 
upon  a  slender  thread  of  commentary.  Mr.  Paterson  generally  in- 
troduces a  chapter  with  his  own  comments,  but  the  bulk  of  each 
chapter  is  a  digest,  though  lacking  many  features  of  arrangement 
which  serve  to  make  a  digest  useful.  As  a  specimen  of  his  style  of 
commentary,  we  quote  a  few  passages  from  the  opening  chapter,  on 
the  subject  of  Personal  Character :  '*  The  law,  which  so  often  looks 
upon  the  acquisition  and  retention  of  the  power  of  dealing  with 
property  as  the  greatest  object  and  business  of  life,  and  of  its  own 
primary  care,  is  never  so  well  satisfied  with  its  solution  of  a  diffi- 
culty as  when  it  can  liken  all  other  objects  of  its  regard  to  a 
species  of  property  which  can  be  seen  and  handled  and  weighed. 
Hence  it  is  a  familiar  expression,  that  a  man  has  a  species  of  prop- 
erty in  his  own  body  and  limbs,  and  in  the  health  of  his  constitu- 
tion, or  in  the  thoughts  of  his  brain.  In  the  same  sense  he  is  said 
also  to  have  a  species  of  property  in  his  own  character  and  repu- 
tation, and  it  is  because  this  consciousness  is  a  valuable  possession 
that  the  law  will  encourage  and  protect  it  against  attacks.  These 
figures  of  speech  assist  in  explaining  what  is  unknown  by  what  is 
known  and  familiar." 

The  student  should  be  careful  not  to  adopt  literally  Mr.  Pater- 
son's  suggestion  that  **  the  law ''  likens  all  other  things  to  "  prop- 
erty,'' meaning  thereby  things  tangible.  It  does  not  follow  that 
''the  law"  adopts  any  such  mode  of  comparison,  because  certain 
judges  and  text-writers  do  so.  Perhaps  if  Mr.  Paterson  would 
dig  still  deeper,  he  might  discover  that  "property"  is  so  called 
only  because  of  its  quality  of  "proprium"  which,  when  they  are 
the  subject  of  individual  ownership,  things  tangible  possess,  in 
some  analogy  or  likeness  to  the  characteristics  of  personal  reputa- 
tion, or  to  personal  health  and  energy,  or  to  the  thoughts  of  a 
man's  brain. 

It  is  a  pleasure  to  observe  in  Mr.  Paterson,  as  in  nearly  all  mod- 
ern authors,  a  large  measure  of  independence  in  the  discussion  of 
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copyright  and  the  questions  growing  therefrom.  He  does  not 
hesitate  to  criticise  the  doctrines  of  the  Anglican  law  on  this  sub- 
ject, as  at  present  administered  by  the  courts,  as  unsound,  illogi- 
cal, and  based  on  judicial  error  and  oppression.  His  arguments 
on  this  subject  justify  the  title  of  **  Commentaries,"  and  form  an 
interesting  addition  to  what  has  heretofore  been  said  on  the  sub- 
ject. It  is  pleasant  to  see  that  this  English  author  recognizes  the 
value  of  Mr.  Drone's  treatise  on  Copyright,  the  latest  American 
contribution  to  the  literature  of  the  subject.  When  Englishmen 
can  work  in  entire  accord  with  Americans  in  this  cause,  some 
impression  may  perhaps  be  made  on  the  minds  of  courts  and 
legislatures,  in  respect  to  the  just  demands  and  the  natural  and 
equitable  rights  of  authors.  P. 

Missouri  Appeal  Reports,  Vol.  VII.  Reports  of  Cases  argued  and  deter- 
mined in  the  St  Louis  Court  of  Appeals  of  the  State  of  Missouri.  By  A. 
Moore  Berry,  Official  Reporter.     St  Louis :  G.  I.  Jones  &  Co.    1880. 

This  is  a  handsome  volume  of  six  hundred  and  forty-two  pages, 
doing  credit  to  the  printer  and  the  reporter.  It  contains  ninety- 
two  civil  cases  and  only  ten  criminal  cases  on  appfsal,  together 
with  four  cases  of  original  jurisdiction.  An  appendix  of  thirty- 
seven  pages  contains  the  points  in  a  large  number  of  cases  not 
reported,  but  often  quite  as  material  as  those  given  at  large.  Of 
the  appealed  cases,  sixty-six  were  affirmed  and  thirty-six  reversed. 
If  we  strike  out  frivolous  appeals  and  those  affirmed  on  technical 
grounds,  the  reversals  nearly  equal  the  affirmances. 

This  is  a  reflection  on  some  one.  The  cases  come  on  appeal 
mainly  from  the  St,  Louis  Circuit  Court,  wherein  five  nisi  prius 
judges  sit  in  banc  on  questions  regarded  by  any  one  of  them  as 
specially  difficult  or  important.  The  St.  Louis  Court  of  Appeals 
consists  of  three  judges,  but  the  prolonged  illness  of  the  presiding 
judge  has  left  its  work  largely  to  his  colleagues.  When,  therefore, 
two  judges  of  an  intermediate  appellate  court  reverse  in  whole- 
sale fashion  decisions  made  by  subordinate  judges,  whether  one  or 
five,  and  the  decrees  of  reversal  themselves,  on  the  other  hand, 
are  often  set  aside  in  the  State  Supreme  Court,  there  is  no  little 
danger  that  the  intermediate  tribunal  will  fall  into  discredit.  The 
only  escape  possible  is  by  virtue  of  unusual  strength  of  reasoning 
and  marked  judicial  qualities.  These  are  not  generally  accorded 
by  the  bar  to  the  court  here  reported,  unless  it  be  to  the  opinions 
delivered  by  the  presiding  judge.     This  discontent,  indeed,  may 
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imperil  the  continued  existence  of  the  court.  As,  however,  there 
is  reason  to  believe  that  a  retiring  judge  will  be  replaced  by  a 
lawyer  of  high  ability  and  national  reputation,  Mr.  Seymour  D. 
Thompson,  the  bar  anticipate  a  great  and  salutary  improvement. 
We  may  be  sure  that  if  elected,  the  opinions  of  the  new  judge 
will  flow  with  neither  an  amiable  and  shallow  volubility  nor  with  a 
partisan  heat  and  tone  of  argument,  but  as  a  clear,  deep  stream, 
bearing  with  it  the  intellectual  and  moral  assent  of  the  reader,  and 
convincing  even  to  the  defeated  suitor. 

The  reported  cases  of  general  importance  are  few.  In  The 
State  V.  McWilliams,  the  pretences  of  lottery-vendors  to  a  con- 
tract right,  under  the  now  famous  town  charter  of  New  Franklin, 
are  disposed  of  with  a  clearness  of  thought  and  justness  of  dis- 
crimination not  unlike  those  which  characterize  the  decision  of 
Chief  Justice  Waite  in  a  similar  case  from  Mississippi,  though  the 
judgments  proceed  on  entirely  different  grounds. 

To  one  who  has  familiarized  himself  with  the  accepted  rules 
governing  statutory  liens  not  growing  out  of  direct  contracts,  the 
decision  in  Creamer  v.  McCune  is  startling  in  its  disregard  of 
legal  axioms.  By  statute  a  duly  certified  special  tax-bill,  made  upon 
certain  well-defined  principles,  becomes  a  lien  in  Missouri  for  street- 
improvements  against  the  abutting  real  estate.  Conceding  the 
tax-bill  to  have  been  based  on  fundamentally  erroneous  assump- 
tions of  fact,  and  to  be  erroneous,  yet  the  court  declares  the  owner 
liable  ex  equo  et  bono^  lest  the  contractor  should  lose  his  labor  and 
expenditure !  That  the  true  remedy  is  in  replacing  the  false  bill 
by  a  true  one,  and  that  the  whole  proceeding  is  one  in  tnvitum,  is 
forgotten  or  ignored,  and  the  preposterous  doctrine  that  the  tax- 
bill  is  the  cause  of  action  reasserted  ;  and  it  is  said  the  bill  "  creates 
a  legal  {T)  privity  [of  estate  or  contract f^  between  the  contractor 
and  the  property-owner"!  As  the  same  court  has  held  that  a 
judgment  on  an  erroneous  tax-bill  is  no  bar  to  a  subsequent  action 
on  a  new  and  correct  bill,  the  posture  in  which  the  court  finds 
itself  needs  no  comment. 

In  agreeable  contrast  with  that  case,  in  Kling  v.  Railway  Con- 
struction Company  the  court  holds  that  in  actions  on  mechanics' 
liens  those  who  invoke  these  extraordinary  remedies  must  fiU  a 
substantially. true  and  just  account  in  order  to  obtain  any  lien. 
It  is  not  enough  that  some  part  of  the  account  is  just  and 
true;  in  order  that  even  these  correct  items  may  be  upheld, 
the  claim  itself  must  be  substantially  correct  as  a  whole;  and 
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there  is  no  recovery  on  a  mere  quantum  meruit  if  the  account  was 
substantially  erroneous  when  filed. 

Probably  the  most  important  case  in  general  interest  reported 
in  this  volume  is  Ex  parte  E.  H.  Brown,  holding  (i)  that  tele- 
graphic messages  or  their  contents  are  not  exempt  from  the  call 
of  a  subpoena  duces  tecum;  and  (a)  that  a  call  in  such  a  subpoena 
for  any  and  all  messages  between  or  sent  or  received  by  certain 
parties  within  six  months,  is  sufficiently  certain  without  more. 
From  the  latter  position  Judge  Lewis  vigorously  dissents. 

The  case  most  valuable  to  the  bar  at  large  and  most  worthy 
of  a  full  report  —  In  re  Frank  J.  Bowman,  disbarred  for  malprac- 
tices—  is  given  only  in  the  appendix. 

A  Treatise  on  the  Law  and  Practice  of  Injunctions.  By  W.  W. 
Kerr.  Second  American,  from  the  Second  English  Edition.  Edited, 
with  Notes  and  References  to  American  Cases,  by  William  A.  Herrick. 
Boston:  Little,  Brown  &  Co.     1880. 

We  welcome  this  edition  of  a  really  valuable  book  as  one  which 
will  find  its  place  in  the  library  of  the  thoroughly  equipped  lawyer 
in  general  practice,  irrespective  of  codes  and  forms  of  procedure. 

The  book  has  been  really  adapted  to  American  use.  Matter 
wholly  English  has  been  omitted,  and  matter  omitted  in  the  second 
English  edition  owing  to  recent  statutory  changes  there,  has  been 
restored  from  the  first  edition,  in  order  to  perfect  the  work  for 
utility  on  this  side. 

The  American  editor's  work  does  not  appear  to  have  been  exten- 
sive, but  it  is  rather  satisfactory  not  to  have  the  foot-notes  made  to 
exceed  the  text  by  lumbering  them  with  cumulative  citations  of 
American  authorities.  It  is  a  wholesome  departure  from  the  prac- 
tice which  dumps  the  digest  into  the  notes,  and  claims  the  credit 
of  annotations.  A  text-book  is  not  well  edited  by  conversion 
into  a  digest. 
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PREPARED   BY  GEORGE  MILLS,  ESQ.,  OP  THE  ST.  LOUIS   BAR. 

[The  purpose  of  this  department  of  the  Rbyikw  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  he  obtained.  To  this  end,  a 
syllabus  of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the 
Journal  where  the  case  is  reported.] 
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Admiralty.  —  Bottomry  contract  —  Loan,  when  due  —  CoUitum — Lien.  — 
An  ag^ement  tor  maritime  interest  is  not  a  necessary*  element  in  a  contract 
of  bottomrv.  A  loan  pavable  ten  days  after  the  arrival  of  h  ship  at  its  port 
of  destination,  becomes  due  atid  payable  when  the  voyage  has  been  broken 
by  the  neglijrence  and  omissions  of  the  mast«*r.  ^  A  claira  ft»r  damnges 
caused  by  h  collision  occurring  during  the  voyage,  is  entitled  to  preferencs 
over  a  bottomry  loan  made  upon  the  same  voy'aire  prior  tfi  the  happening  of 
such  collision.—  Fori-e  p.  Pnde  ot  the  Ocean,  U.  S.  Dist  Ct.  East  Dist  N. 
Y..  Fed.  Rep.,  August  10,  p.  162. 

Collision  —  Recoupment  of  damages —  When  croBa-bUl  neeeaaary. — In  a 

cause  of  collision  in  admiralty  the  respondent  may  in  his  answer  set  up  the 
damages  sustained  by  his  vessel  in  the  collision,  and  without  filing  a  ciws- 
libel  may,  by  way  'of  recoupment,  h«ve  his  difmages,  when  aj>certain«H), 
applied  \n  reduction  or  extinguishment  of  the  iibellant's  demand.  It  the 
recovery  of  nflarmative  damages, —».«.,  damages  in  excels  of  those  claimed 
bv  libellant,  —  is  sought,  a  cross-libel  is  necessary.  —  Kbert  v.  Schooner,  etc, 
U.  S.  Dist.  Ct  East  Dist  Wis.,  Ch.  Leg.  N.,  August  28.  p.  42. 

— —  Contract  in  writing  with  seaman  —  Coasting  voyage.  —  Th«re  is  nothing 
in  title  58  of  the  Revised  Statutes  which  requires  a  contract  to  be  made  in 
wnting  or  in  print  between  the  ma-'ter  of  a  vessel  and  the  seamen,  before 
the  latter  are  received  on  board.     Sect  4515  of  the  Revised  Statutes,  pro- 
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viding  penalties  for  receivinj;  on  board  of  any  merchant  vessel  any  seaman 
who  bMs  been  engaged  or  supplied  contrary  to  the  provisions  of  title  68,  has 
no  application  to  coasting  voyages.  United  States  v.  T.  W.  Haven,  U.  S. 
Cir.  Ct  Dist  Mass.,  Fed.  Rep.,  August  81,  p.  847. 

^^  Form  of  libel,  —  Objections  to  defects  of  form  in  a  libel  in  admiralty 
should  be  raised  by  special  exception  under  rule  24.  If  the  exceptions  in 
an  answer  are  not  insisted  upon  at  the  opening  of  the  trial,  they  will  be  con- 
sidered as  waived.—  Whiter.  Cynthia,  C:  S.  Cir.  Ct.  South.  Dist.  N.  T.,  Rep., 
August  25,  p.  283. 

^—  Jurisdiction.  —  A  suit  in  personam  for  repairs  furnished  to  a  domestic 
vessel  is  within  the  jurisdiction  of  admiralty.  A  contract  for  the  repair 
of  a  scow,  used  in  carrying  ballast  to  or  from  vessels,  and  propellea  b^ 
steam-tugs,  and  having  neither  steam-power  nor  sails  nor  rudder,  is  man- 
time. —  Endrer  0.  Greco,  U.  S.  Dist  Ct  South.  Dist  N.  T.,  Fed.  Rep.,  Sep- 
tember 7,  p.  411. 

Negligence  —  Rule  of  navigation  —  Burden    of  proof —  Innocent  third 

party.  —  A  tug  having  a  steamer  on  her  port  hand.,  so  that  if  they  both  kept 
on  they  would  pass  at  a  safe  distance  at  flood  tide,  at  a  point  where  the 
peculiarities  of  navigation  made  it  difficult  to  pass  each  other  at  that  time, 
has  no  right  at  the  distance  of  a  quarter  of  a  mile  or  less,  to  attempt  to  cross 
the  bow  of  the  steamer,  without  receivirig  a  concurring  signal  in  reply  to 
her  two  whistles,  indicating  a  change  of  course.  Where  a  vessel  has  vio- 
lated a  known  rule  of  navigation,  and  that  violation  of  duty  may  have  con- 
tributed to  the  disaster,  the  burden  is  on  her  to  prove  that  the  fault  did  not 
contribute  to  the  collision.  In  such  case  an  innocent  third  party  has  the 
right  to  recover  his  damages  against  either  of  the  offending  vessels,' however 
unequal  their  respective  faults  may  have  been. — Dougherty  0.  Steamer 
Praiiconia,  U.  S.  Dist  Ct  South.  Dist  N.  Y.,  Fed.  Rep.,  September  7, 
p.  897. 

Netfligenee  of  pUot —  Custom  no  excuse.  —  The  pilot  of  a  tug  shows  want 

of  ordinary  care  m  attempting  to  cross  the  bay  of  New  York  with  a  boat  in 
tow,  while'  the  hatches  of  such  boat  are  uncovered,  and  the  wind  is  blowing 
from  the  west  to  the  north-west  at  the  rate  of  about  twenty-one  miles  an 
hour.  The  existence  of  a  custom  of  thus  using  a  boat  with  uncovered 
hatches,  when  loaded  with  coal,  in  order  to  save  expense  in  trimming,  will 
not  relieve  the  tug  from  liability.  The  wimt  of  such  hatch-covers  was  an 
obyious  defect,  and  will  n6t  therefore,  relieve  the  tug  from  liability  upon 
the  ground  of  unseaworthiness,  where  the  boat  was  lost  in  direct  conseqiience 
of  such  defect  ~  Mason  o.  Steam  Tug,  IT.  S.  Dist  Ct  South.  Dist  N.  Y., 
Fed.  R<'p.,  September  7,  p.  404. 

Seaman's  wages  —  Refusal  to  work  on  Sunday.  —  A  seaman    upon  a 

schooner  in  the  harbor  of  Frankfort  Michigan,  where  she  was  towed  to  re- 
ceive a  cargo  of  lumber,  cannot  refuse  to  work  on  Sunday,  in  loading  the 
schooner,  where  the  towing  vessel  is  not  able  to  enter  the  harbor  by  reason 
of  an  insufficiency  of  water,  and  is  lying  outside  in  the  lake  awaiting  the 
schooner,  and  is  m  a  place  of  danger.  Where  the  master  of  the  schooner 
was  of  opinion  that  it  was  necessar}',  for  the  safety  of  the  towing  vessel,  that 
the  loading  of  the  schooner  (begun  on  Friday)  should  be  completed  on  Sun- 
day, and  ordered  the  work  to  be  done,  it  was  the  duty  of  the  crews  to  obey. 
In  this  case,  held,  that  a  seaman  refusing  to  work  on  Sunday  was  rightfully 
expelled  from  the  schooner,  and  forfeited  his  wages  for  his  disobedience. — 
Smith  r.  Schooner  J.  C.  King,  U.  S.  Dist  Ct  West  Dist  Pa.,  Fed.  Rep., 
August  24,  p.  802. 

AOKNCT.  —  Exceeding  authority  —  Ratification.  —  Where  an  insurance  com- 
pany holds  a  person  out  to  the  world  as  its  financial  agent  permitting  him 
to  make  loans  and  foreclose  mortgages  therefor,  and  such  agent  upon  fore- 
closing a  mortgage  takes  the  certificate  of  sale  in  the  name  of  his  principal, 
and  assigns  the  same  to  a  third  party,  to  whom  he  had  agreed  to  sell  the  land, 
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receiving  from  such  third  party  the  money  for  the  land,  the  iosunooe  eom- 
pany,  if  treating  the  agent  as  its  debtor,  will  be  boand  by  the  acts  of  iti 
agent»  so  far  as  regards  the  right  of  such  third  person  to  the  land.  Whers 
another  a^nt  of  such  company  sent  to  procure  a  deed  of  the  land  sold  for 
the  use  ot  the  company,  after  Dein^  informed  of  the  sale  of  the  land  to  an- 
other by  the  former  agent,  demands  of  such  agent  payment  to  the  com- 
pany of  the  consideration  received  for  the  land,  it  will  be  considered  a 
ratincation  of  the  first  agent's  acts.  —  Union  M.utual  Life  Ins.  Co.  t. 
Hasten  et  al.,  U.  S.  Cir.  Cl  Dist  Ind.,  West  Ins.  Rev.,  September,  p.  525. 

ApponrrMBKr  to  Office.  —  QualifUatioru  —  Oath  of  office — Qmrntnce- 
ment  of  duties.  —  Where  an  office  is  filled  by  "  appointment  by  the  £or- 
ernor,'*  the  nppointment  is  complete  when  the  commission  is  signed,  andtbe 
term  of  office  commenced  from  the  appointment  Where  cominissioDen 
appointed  by  the  governor  were  requirea  by  law,  "  within  thirty  days  after 
tneir  appointment,  to  meet,  take  an  oath 'in  writing,"  etc,  they  were  not 
authorized  to  proceed  with  the  investigations  committed  to  their  charge  UDtil 
they  had  qualified.  Their  failure  to  qualify  would  have  operated  as  a  vacs- 
tion  of  their  appointment  When  thev  do  qualify,  thev  are  entitled  to  their 
salary.  —  Ball  v.  Kenfield,  Controller,  Sup.  Gt  Gal.,  Pac.  Coast  L.  J.,  August 
28,  p.  22. 

Attachment  liixN.  —  Sharif's  deed — Jitdgment.  —  A  sheriff's  deed  executed 
in  pursuance  of  an  execution  sale  under  a  judgment  rendered  in  an  attach- 
ment suit,  takes  eflTect  from  the  levy  of  the  attachment  if  the  lew  is  such  as 
to  create  a  lien.  Two  acts  are  necessary  to  create  an  attachment  lien,  to  wit, 
service  on  the  occupant  or  posting  on  the  premises,  and  filing  in  the  re- 
corder's office.  Altnough  the  lien  of  the  attachment  is  merged  m  the  judg- 
ment, the  latter  does  not  operate  so  as  to  release  or  obliterate  the  attachment 
lien.  The  attachment  lien  still  exists  so  as  to  confer  a  priority  in  the  lien 
of  the  judgment  — Porter  v,  Pio  Pico  et  al.,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J., 
August  28,  p.  17. 

Composition    proceedinas  —  Secured    creditor  —  Deficiency    judgment  — 

Composition  proceedings  do  not  operate  to  deprive  a  secured  creditor  of  the 
right,  after  exnausting  his  own  security  and  ascertaining  the  amount  unpaid, 
to  assert  against  the  bankrupt  a  claim  for  the  deficiency;  and  such  claim  may 
be  enforced  through  the  instrumentality  of  an  execution  issued  against  the 
propertv  of  the  debtor  upon  the  deficiency  judgment  —  Cavanna  v.  Bassett, 
U.  S.  Cir.  Ct  North.  Dist  His..  Fed.  Rep.,  August  17,  p.  216. 

Discharge  —  Invalid.  —  The  discham  of  a  bankrupt  is  invalid  under  the 

eighth  subsection  of  sect.  6110  of  the  Revised  Statutes,  where  the  consent 
of  a  creditor  to  such  discharge  was  obtained  by  the  father  of  the  banknipti 
in  consideration  of  a  promise  that  such  debt  should  be  paid  in  full.— In  re 
Marshall,  U.  S.  Dist  Ct,  Dist  Ky.,  Fed.  Rep.,  August  17,  p.  220. 

BAmofOFTCT.  —  Note  given  to  bankrupt  for  rent  of  vnfe*s  property.  —A  note 
given  to  a  bankrupt  in  his  own  name  for  rent  of  a  house  belonging  to  his 
wife,  cannot  be  obtained  by  the  assignee.  If  he  thinks  the  house  was  fraud- 
ulently conveyed  to  the  wite,  he  must  file  a  bill  to  set  aside  the  conveyance.— 
In  re  Westervolt,  CT.  S.  Cir.  Ct  Dist  N.  J.,  N.  J.  L.  J.,  September,  p.  279. 

Banks  and  Baktkino.  — Responsibility  to  depositors — Fraud  of  oJfiesn.-^h 
bank  is  responsible  for  the  safe-keeping  or  the  money  of  a  depositor,  and  it 
cannot  set  up  the  fraud  of  its  own  officers  as  an  answer  to  a  demand  for  re- 
payment Under  what  circumstances  lack  of  ordinary  care  JMKaios^  decep- 
tion is  no  answer  to  fraud,  commented  upon.  —  Steckel  v.  Inrst  National 
Bank  etc,  Sup.  Ct  Pa.,  W.  N.  C,  September  2,  p.  17. 

—  See  Debtor  akd  Crkditob. 

Bbnzyolsnt  Sooixtibs.  —  Mutual  insurance — Notice  of  eissessmsnt'^V 
ample  notice  is  given,  it  is  not  necessary  that  the  full  time  allowed  by  the 
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Butevolknt  Societibs — Continued. 

charter  shall  intervene  between  the  date  of  the  assessment  and  the  suspension 
of  the  benefit  certificate.  Where  an  assessment  by  a  Supreme  Lodge  on  the 
death  of  a  member  has  not  been  paid,  the  benefit  certificate  of  such  member 
may  be  suspended,  although  more  than  sufilcient  is  due  him  from  the  subor- 
dinate lodge  to  pay  such  assessment  Pryor,  Ch.  J.,  dissenting.  —  Ancient 
Order  U.  W.  v,  F,  B.  Moore,  Ct  App.  Ky.,  Ky.  L.  Rep.,  August,  p.  93. 

Bills  akd  Notss.  —  Action  against  maker  after  judgment — Against  ifi- 
doraer  —  Estoppel  —  Deposit  on  collateral  —  Bona  fide  holder  —  Equitable 
defences,  —  Tne  Judgment  in  an  action  instituted  by  the  holder  of  negotiable 
paper  against  the  indorser  is  not  a  bar  to  a  subsequent  action  by  the  holder 
against  the  maker,  the  latter  not  having  been  made  a  party  to  the  first  action, 
nor  notified  of  its  pendency.  An  estoppel,  arising  out  of  the  judgment  of 
a  court  of  competent  jurisdiction,  is  equally  conclusive  upon  all  the  parties 
to  the  action  and  their  privies.  It  may  not  be  invoked  or  repudiated  at  the 
pleasure  of  one  of  the  parties  as  his  interest  may  happen  to  require.  The 
transfer,  before  maturity,  of  negotiable  paper,  as  security  for  an  antecedent 
debt  merelv,  without  other  circumstances,  —  if  the  paper  be  so  indorsed  that 
the  holder  becomes  a  party  to  the  instrument,  —  although  the  transfer  is  with- 
out express  agreement  by  the  creditor  for  indulgence,  is  not  an  improper  use 
of  sucn  paper,  and  is  as  much  in  the  usual  course  of  commercial  business  as 
its  transfer  in  payment  of  such  debt.  In  either  case,  the  bona  fide  holder  is 
unaffected  bv  equities  or  defences  between  prior  parties  of  which  he  had  no 
notice.  —  Railroad  Co.  v.  National  Bank,  Sup.  Ct.  U.  S.,  Rep.,  September  8, 
p.  289. 

See  also  Fcdkbal  Courts. 

Indorsement  —  Premature  action.  —  Where  a  note  is  renewed  by  indorse- 
ment, an  action  brought  before  the  expiration  of  the  renewal  date  is  prema- 
ture.—  Koutz  V.  Van  Clief,  Sup.  Ot  Cal.,  Pac  Coast  L.  J.,  September  4,  p. 
67. 

Indorsee — Statute  of  limitations.  — In  a  suit  by  the  drawee  of  a  bill  of 

exchan^  against  an  indorser,  where  such  bill  was  drawn  by  the  treasurer  of 
the  United  States,  and  the  name  of  the  payee  forged,  the  statute  of  limita- 
tions does  not  begin  to  run  until  judgment  has  been  obtained  by  the  United 
States  against  the  drawee.  —  Merchants  Nat.  Bank  v.  First  l^at.  Bank  of 
Baltimore,  U.  S.  Cir.  Ct  Dist.  Md.,  Fed.  Rep.,  Augusts,  p.  66. 

Innocent  holder  for  value. — That  a  note  has  been  given  through  false 

and  fraudulent  representations,  is  a  good  defence  against  one  who  was  a  party 
to  the  representations.  And  a  party  who  purchases  the  note  at  its  full  value, 
but  with  knowledge  of  these  false  and  fraudulent  representations,  cannot  be 
said  to  be  a  bona  fide  holder.  The  rule  is  well  settled  that  the  judgments  of 
courts  below  will  not  bt*  interfered  with  where  there  is  a  substantial  confiict 
in  the  evidence. — Smith  v.  Silsby,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Septem- 
ber 4,  p.  111. 

Same —  Void  for  forgery — ^Mortgage.  — The  accommodation  note  of  an 

individual  partner,  secured  ov  a  mortgage  upon  the  wife's  separate  property, 
and  made  for  the  benefit  of  the  firm,  is  utterly  void  in  the  hands  of  an  inno- 
cent indorsee,  as  against  the  wife  of  the  maker,  where  the  name  of  the  wife 
waa  forged,  prior  to  indorsement,  as  the  joint  maker  of  such  note,  by  the 
paye4i  and  managing  partner  of  the  firm.  The  mortgage  given  to  secure  the 
note,  although  duly  executed  bv  the  husband  and  wife,  is  rendered  void  by 
such  forgeiT.  —  Mersman  v.  Werges,  U.  S.  Cir.  Ct  Dist  Iowa,  Fed.  Rep., 
September  7.  p.  878. 

Notice  of  dishonor  by  mail.  —  Where  one  entitled  to  notice  of  dishonor 

of  a  negotiable  instrument  resides  within  the  same  post-office  delivery  as  the 
one  whose  duty  it  is  to  give  the'notice,  it  must  be  personally  served  or  left 
at  his  residence ;  it  is  only  where  he  resides  nearest  to  or  is  accustomed  to 
receive  his  mail  at  another  post-office  that  notice  is  good  by  mail. — Forbes 
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V.  Omaha  Nat  Bank,  Sup.  Ct  Neb.,  Gent  L.  J.,  Sept  10,  p.  209;  Alb.  U 
J.,  August  28,  p.  169. 

—^  Reatrietioe  indoraemenU  —  Prioity  between  owner  and  laat  indoner  — 
Title,  —  Two  bills  of  exchange,  belonging  to  the  plaintiff  at  Chicago, 
were  indomed  for  collection  to  a  bank  at  Atchison,  Kansas,  and  by  said 
Atchison  bank  to  a  bank  at  Kansas  City,  Missouri,  and  by  the  latter  to 
defendant,  a  bank  at  Hutchinson,  Kansas.  Held^  that  they  remain  the  prop- 
erty of  plaintiff,  all  the  indorsements  being  restrictive.  An  indorsement  on 
a  bill  of  exchange  directing  the  drawee  to  pay  to  another  **  on  account  of" 
the  indorser,  or  "for  collection,"  is  a  restrictive  indorsement  the  effect  of 
which  is  to  restrict  the  further  negotiability  of  the  bill,  and  to  give  notice 
that  the  indorser  does  not  thereby  give  title  to  the  bill,  or  to  its  proceeds 
when  collected.  Although  there  may  be  no  privity  between  the  owner  uf 
the  bill  and  the  last  indorsee,  yet  if  the  latter  collects  the  bill,  he  ii  bound  to 
pay  the  proceeds  to  the  owner,  and  the  latter  may  recover  in  assumntUt  on 
the  ground  that  the  defendant  has  property  in  his  possession  which  belong 
to  the  plaintiff,  and  refUses  to  pay  the  same  over. —  First  Nat  Bank  of  Chi- 
cago V.  Reno  County  Bank,  IT.  S.  Cir.  Ct  Dist  Kan.,  Fed.  Bep.,  August  24. 
p.  257 ;  Cent  L.  J.,  August  20,  p.  146. 

See  Contract  ;  Debtor  anj>  Creditor. 

Bonds.  —  Issued  by  counties  to  re-fund  old  issue.  —  Under  the  act  authorizing 
counties  to  fund  their  indebtedness  by  issuing  new  bonds  in  place  of  the  old 
bonds  taken  up,  the  fact  that  there  may  have  been  an  irregularity  in  the 
issue  of  the  original  bonds  cannot  be  shown  against  the  bonds  issued  to  fund 
the  debt  when  in  the  hands  of  a  bona  fide  holder. —  Ballou  r.  Countv  of  Jas- 
per, U.  S.  Cir.  Ct  South.  Dist  Ills.,  Ch.  Leg.  N.,  August  14,  p.  40f. 

Municipal  Corporations  —  Papers  separately  filed  at  same  time,— In  nn 

action  by  a  bona  fide  holder  of  bonds  issued  to  aid  in  the  construction 
of  the  Lake  Ontario  Shore  Kailroad  Company,  the  defendant  cannot  contra- 
dict any  of  the  statutory  facts  sworn  to  in  the  affidavit  of  the  town  assessors. 
When  'such  affidavit  o?  the  assessors,  and  other  papers  prescribed  by  the 
statute,  were  filed  separately  at  the  same  time,  ana  were  attached  together 
when  produced  on  the  trial,  and  were  filed  as  a  whole  at  one  and  the  saire 
time,  they  will  be  regarded  as  having  been  physicallv  attached  together  as 
one  whole  when  they  were  filed.  Facts  in  this  case  held  to  constitute  a  rati- 
fication of  the  acts  of  the  officers  who  issued  the  town  bonds. —  Irwin  v.  Town 
of  Ontario.  U.  S.  Cir.  Ct  North.  Dist  N.  Y.,  Fed.  Rep..  August  8.  p.  49. 

Carrier.  —  Right  of  railroad  to  eject  passenger  for  non-payment  of  fart.— 
A  statute  providing  that  for  non-payment  of  fare  a  railroad  company  mav 
put  a  passenger  on  the  train  at  any  usual  stopping- pi  ace,  does  not  prohibit 
the  company  from  putting  the  passenger  on,  for  tnis  reason,  at  any  oth<T 
place.  Where  a  passenger  having  ample  time  and  .  pportunity  to  ascertain 
by  proper  inquiry,  the  regulations  of  the  railroad  company  with  r^rd  to 
the  purchase  of  tickets  and  the  payment  of  fare  on  the  train,  fails  to  make 
such  inquiry,  enters  a  train  without  a  ticket  and  then  refUses  to  pay  the  in- 
creased rate  charged  under  the  company's  rules  to  passengers  not  oavi'g* 
ticket  the  conductor  is  justified  in  putting  him  ofiT  the  train  at  any  place  not 
dangerous  to  his  life  or  limbs.  —  Toledo,  Wabash,  and  Western  R.  Go.  f. 
James  Wright  Sup.  Ct  Ind..  Am.  L.  Rec,  August  p.  518. 

Civil  Rights.  — Chinamen.  —  The  acts  of  the  Legislature  excluding  Chinamen 
from  business  privileges  accorded  subjects  of  other  nations  is  a  discrimination 
in  violation  of  Arte.  V.  and  VL  of  the  Burlingame  Treaty,  and  of  the  Foui^ 
teenth  Amendment  of  the  United  States  Constitution,  and  the  acts  so  tar 
void.  Chinamen  must  pay  a  license  as  prescribed  by  sect  8881  of  the  Politi- 
cal Code,  because  the  act  of  April  12,  1880,  is  void.— People  v.  Quong on 
Long,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  September  4,  p.  116. 

See  Practice  — /n(iie^m«n<. 
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CoFBTiTUTiONAL  Law.  —  OivU  rights  —  Empanelling  juries  —  Diequalifiea' 
Hcna  other  than  for  race  or  color.  —  The  Kentucky  statute  relating  to  juries 
u  unconstitutional  so  far  as  relates  to  the  exclusion  of  colored  persons  from 
serving  on  j[uries.  Juries  are  to  he  selected  without  regard  to  race  or  color. 
While  it  is  requisite  that  in  the  selection  of  jurors  there  should  be  no  dis- 
crimination as  to  race  or  color,  yet  this  does  not  include  a  right  to  have  a  jury 
composed  in  part  of  colored  men,  since  a  mixed  jury  is  not  essential  to  the 
administration  of  justice.  All  other  disqualifications  than  those  of  race  or 
color,  specified  in  the  Kentucky  jury  statute,  remain  as  before  and  are  not 
rendered  invalid  by  legislative  or  constitutional  enactments  by  the  United 
States.  —  Commonwealth  v.  Johnson,  Ct  App.  Ky.,  Ky.  L.  Kep.,  August, 
p.  108. 

Power  of  State  to  regulate  railroad  tolls.  —  The  powers  and  functions  of 

a  railroad  corporation,  under  its  charter,  are  by  necessary  implication  subject 
to  the  le^slative  power  of  the  8tate  to  define,  prohibit,  and  punish  extor- 
tion.—  lUinois  Central  R.  Co.  v.  People,  Sup.  Ct.  111.,  Rep.,  August  18,  p. 
200. 

Batijieation  of  constitutional  amendments  by  peopU.  — The  Constitution 

of  Indiana  provides,  in  reference  to  the  adoption  of  amendments  thereto, 
among  other  things,  that  "it  shall  be  the  duty  of  the  General  Assembly  to 
submit  such  amendment  or  amendments  to  the  electors  of  the  State,  and  if  a 
majority  of  said  electors  shall  ratify  the  same,  such  amendmet  t  or  amend- 
ments shall  become  a  part  of  this  Constitution."  '  An  act  of  the  General 
Assembly,  propi»sing  certain  amendments  and  submitting  them  to  the  p€>o- 
ple,  at  an  election  when  certain  officers  were  to  be  chosen,  provided  that 
**any  qualified  elector  at  the  time  he  votes  for  officers  or  at  such  election,  if 
he  does  not  vote  for  any  officers,  maj'  vote  for  or  against  any  amendment," 
and  "that  if  a  majority  of  the  electors  shall  then  ratify  any  of  satd  amend- 
ments, the  same  shall  be  a  part  of  the  Constitution."  There  were  no  means 
provided  by  the  act  by  which  the  whole  number  of  votes  cast  at  the  election 
could  be  ascertained.  Held,  that  the  Constitution  requires  at  least  a  ma- 
jority of  all  the  votes  cast  at  the  same  election  to  ratify  a  constitutional 
amendment;  that  the  act  in  question  was  detective  in  not  providing^  for  a 
count  of  the  aggregate  number  of  votes  cast  throughout  the  State  on  the  day 
of  election;  that  there  was  no  source  from  which  the  court  could  ascertain 
whether  the  amendment  received  a  majority  of  the  votes  oast  at  the  election ; 
that  it  must  be  presumed  that  other  votes  were  cast  at  the  election  than  tho-^e 
for  or  against  the  amendment,  and  that  the  Constitution  must  remain  as  it 
was  before  the  amendment,  until  it  shall  affirmatively  appear  that  the 
amendment  was  ratified.  And  as  it  does  not  thus  affirmatively  appexr,  the 
c*ourt  hold  that  the  amendment  was  not  ratified  by  a  constitutional  majority. 
The  court  hold  that  the  Constitution  requires  a  majority  of  the  electors  of 
the  State  to  ratify  an  amendment  to  it,  but  that  the  whole  number  of  votes 
cast  at  the  election  at  which  the  amendment  is  submitted  may  be  taken  as 
the  number  of  electors  in  the  State.  — Indiana  Amendments,  ^up.  Ct.  Ind., 
Alb.  L.  J.,  August  21,  p.  147. 

Special  acts  of  local  or  limited  application.  — The  act  of  April  2,  1880, 

known  aathe  *'  Traylor  Act,"  is  in  violation  of  the  Constitution,  because  it  is 
confined  as  to  its  subject  and  in  its  operation  to  specified  localities,  and  is 
special.  The  Legislature  may  fix  rates  of  salaries  throughout  the  State,  and 
ia  so  doing  may  grade;  or  it  may  confer  the  power  upon  the  local  boards; 
bat  it  cannot  fix  the  salaries  in  a  class  of  towns,  and  leave  the  balance  to  be 
regulated  by  the  local  authorities.  A  general  law  cannot  be  amended  by  a 
special  or  void  act;  nor  can  the  addition  of  a  new  section  to  the  Political  Code 
be  considered  as  an  amendment  thereof.  This  Code  is  one  statute,  since  it 
was  passed  through  both  houses  of  the  Legislature  and  signed  by  the  gov- 
ernor, and  is  entitled  "An  act  to  establish  a  Political  Code."  It  treats  of  a 
variety  of  subjects,  not  only  furnishing  a  different  rule  for  different  localities 
with  respect  to  many  of  them,  but,  as  to  many  of  its  provisions,  not  applying 
to  certain  localities  at  all.  Even  if  the  Traylor  Act  could  be  considerecl  as 
an  amendment  to  it,  and  the  two  read  together  and  treated  as  one  law,  such 
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law  would  not  be  a  "  general  law"  within  the  meaning  of  those  terms  as  em- 
ployed in  the  Constitution.  A  special  law  is  one  referring  to  a  selected  elan 
as  well  as  to  a  particular  object ;  e,g.,  a  law  changing  county  seats  of  all 
counties  having  more  than  100,000  inhabitants,  and  prescribing  another  mode 
tor  counties  having  a  less  population,  is  special  legislation.  —  Earle  v,  Bosrd 
of  Education  etc.,  Sup.  Ct  CaL,  Pac.  Coast  L.  J.,  September  4,  p.  69. 

See  Contract  ;  Corporations  ;  Exemption  from  Taxation. 

Contract.  —  Acceptance —  Payment  —  Damages  —  Waiver.  —  The  fiwjt  thst  s 
person  for  whom  a  building  has  been  erected  paid  the  contractor  withoat 
objection,  although  the  work  was  known  to  be  defective,  does  not,  of  itselC 
preclude  him  from  recovering  damages  for  the  defect.  The  fact  that  the 
defect  was  slight,  and  that  the  owner  knew  of  it,  but  was  satisfied  with  the 
work  and  paid  for  it  without  objection,  would  warrant  an  inference  that  be 
intended  to  waive  the  defect  —  Flannery  v.  Bohrmayer,  Sup.  Ct  Cono., 
Rep.,  August  18,  p.  199. 

Asaignw^ent  of  franchMe  under  act  of  Gonpreas  —  Property  acquired  under 

illegal  contract  will  be  protected  —  Specific  performance.  —  The  United 
States  Telegraph  Company  had  power  to  assign  and  transfer  to  plaintiff  its 
right,  derived  from  act  of  Congress  of  July  2,  1864,  to  construct  a  line  of 
telegraph  along  the  line  of  the  Kansas  Pacific  Railroad,  and  the  amended 
bill  ohows  that  such  assignment  was  duly  executed.  Where,  prior  to  Octo- 
ber 1,  1866,  the  plaintifi^had  acquired  an  interest  in  the  telegraph  line  and 
property  in  controversy,  that  interest  was  not  affected  by  a  contract  made  on 
that  day  for  a  lease  of  the  line,  even  though  that  contract  be  held  void. 
Even  if  the  contract  of  October  1,  1866,  is  held  void,  the  property  accumu- 
lated or  constructed  under  it  must,  as  between  the  parties,  be  disposed  of 
according  to  equity,  and  the  court  will  not  refuse  to  deal  with  that  prooerty 
on  the  ground  that  it  was  acquired  under  an  illegal  contract.  It  is,  toere- 
fore,  heldf  independently  of  the  question  of  the  validity  of  the  said  contract, 
that  the  plain tifiT  has,  according  to  the  allegations  of  the  amended  bill,  sn 
interest  in  the  property  in  dispute,  which  a  court  of  equity  will  protect,  and 
defendants  have  not  the  right  to  seize  it  by  force  and  without  process.  Al- 
though a  court  of  eq^uity  will  not  decree  the  specific  performance  of  a  con- 
tract^ requiring  continuous  duties,  involving  the  exercise  of  personal  labor 
and  cultivated  judgment,  yet  the  violation  of  such  a  contract  may  be  en- 
joined.—  Western  Union  Telegraph  Co.  v.  Union  Pacific  Rv.  Co.  etal,  U- 
S.  Cir.  Ct  Dist.  Kan.,  Fed.  &p.,  September  14,  p.  428;  also  same  v.  ^l 
Joseph  and  Western  Ry.  Co.,  Fed.  Rep.,  September  14,  p.  480. 

Authority  of  agent.  —  It  is  not  necessary  that  a  contract,  made  by  a  co^ 

poration,  should  be  under  its  seal.  Nothing  more  is  requisite  than  to  show 
the  authority  of  the  agent  to  contract  That  authority  may  be  conferred  br 
the  corportition  at  a  regular  meeting  of  the  directors,  or  by  their  separate 
assent,  or  by  any  other  mode  of  their  doing  such  acts.  —  Crowley  v.  Mining 
Co.,  Sup.  Ct  Cal.,  Week.  Jur.,  September  9,  p.  878, 

Due-bill  foiih  condition  —  Prevention  of  performance  by  payees.  —  Where, 

after  the  execution  of  a  due-bill  conditioned  for  the  appearance  of  an  in- 
dicted person  at  court,  the  payees  thereof  agree  with  the  maker  that  if  be 
will  do  certain  things,  which  they  are  apparently  interested  in,  the  doing  of 
the  same  shall  be  received  by  them  in  full  satisfaction  of  the  instniment, 
and  he  does  the  same,  no  recovery  can  be  had  on  the  instrument  Where, 
in  such  a  case,  the  failure  of  the  indicted  person  to  appear  at  court  is  caused 
or  procured  by  the  payees,  no  recovery  can  be  had  on  tneinatrument— Kio? 
o.  King,  Sup.  Ct  Ind.,  Rep.,  August  ^6,  p.  248. 

Exact  compliance.  —  Where  an  agreement  is  special,  as,  to  pay  "  the 

draft  of  J.  B.  &  Brother,  with  bills  of  lading  attached,"  there  must  be  an 
exact  compliance  with  the  conditions  of  the  agreement  in  order  to  fix  a  lia- 
bility upon  the  promissor;  a  draft,  e.g,y  drawn  by  A.  D.  B.  &  Bro.,  and 


Digitized  by 


Google 


DIGEST   OF    RECENT   CASES.  613 

Contract  —  Continaed. 

with  no  bill  of  lading  attached,  is  not  a  compliance  with  the  terms  of  said 
contract  Where  the  contract  is  special,  the  plaintiff  must  show  a  full  com- 
pliance with  the  terms  of  the  contract  in  oroer  to  enforce  it  against  the  de- 
fendants. —  National  Bank  o.  Bensley,  U.  S.  Gir.  Ct  North.  Dist  III.,  Week. 
Jar.,  August  19,  p.  812. 

— -  Lease  —  Statute  of  frauds — Appraisement  to  ascertain  rent — Notice  to 
lessee.  — Where  a  lease  provides  tnat  the  value  of  the  land  leased  shall  be 
appraised  bv  appraisers  to  be  appointed  as  specified  in  the  lease,  and  that 
the  rent  shall  be  a  certain  per  cent  of  the  appraised  value  of  the  land,  the 
lease  is  not  required,  by  the  statute  which  provides  that  no  action  can  be 
brought  upon  a  contract  unless  the  contract  snail  be  in  writing,  etc,  to  name 
the  appraisers  in  order  that  an  action  may  be  maintained  for  the  rent.  In 
such  a  case,  there  being  no  provision  in  the  lease  for  notice  to  the  lessee  of 
the  making  of  the  appraisement,  and  for  his  being  heard  upon  the  question 
of  value,  he  is  not  entitled  to  such  notice  or  to  be  heard.  —  Norton  v.  Gale, 
Sup.  Ct.  111.,  Rep.,  September  1,  p.  261. 

Partial  covenant  —  Breach  of  —  When  a  covenant  or  promise  goes  only 

to  a  part  of  the  consideration,  and  a  breach  thereof  may  be  paid  for  in 
dlmages,  it  is  an  independent  covenant  or  promise;  and  an  action  may  be 
brought  for  a  breach  of  it  without  averring  performance.  But  when  the 
mutual  promises  go  to  the  whole  consideration  on  both  sides,  they  are  de- 
pendent conditions,  and  performance  must  be  averred.  Intention  of  the 
parties  is  to  be  discovered  rather  from  the  order  of  time  in  which  the  acts 
are  to  bi-  done,  than  from  the  structure  of  the  instrument  or  the  arrangje- 
rnent  of  the  covenants.  —  Ernot  v.  Cummings,  Sup.  Ct  Cal.,  Pac.  Coast  L. 
J.,  September  4,  p.  92. 

Ratification  by  corporation, — A  corporation,   like  an   individual,   may 

ratify  oy  its  acts  the  terms  of  a  contract  by  which  it  would  not,  without 
such  ratification,  be  bound. —  '*\  estern  Union  Telegraph  Co.  r.  St.  Joe  etc. 
Ry.  Co.,  U.  S.  Cir.  Ct  Dist  Kan.,  Fed.  Rep.,  September  14,  p.  430. 

Rescission  of — Restoration  of  parties  to  former  condition.  —  Before  a  party 

can  re<«cind  a  contract  he  must  restore  tne  other  party  to  the  condition  in 
which  he  stood  before  the  contract  was  made,  and  this  involves  h  restoration 
of  everythiog  received  by  him  under  the  contract,  whether  money,  goods,  or 
securities.  The  fact  that  money  received  under  a  stipulation  and  agreement 
setting  the  claim  of  parties  thereto  is  a  portion  of  a  debt  due  to  one  partv 
from  the  other  which  could  be  enforced  were  it  not  for  the  stipulation,  will 
not  avail  to  make  retention  o\'  such  money  consistent  with  resoinsion  of  the 
stipulation.  Therefore,  in  an  action  for  the  debt,  when  plaintiff  claims  that 
the  settlement  is  void  for  fraud,  the  retention  of  the  money  received  under 
the  settlement  although  a  portion  of  the  debt  sued  for,  negatives  the  rescis- 
sion of  the  settlement  by  plaintiff,  and  makes  the  settlement  a  good  de- 
fence.—  Gould  V.  Cayuga  County  National  Bank,  Sup.  Ct  Wis.,  Week. 
Jur.,  Ai^ust  19,  p.  815. 

Restraint  of  trade  —  Public  policy.  —  The  plaintiffs  were   champagne 

merchants  at  Epema^r,  in  France.  The  defendant  whose  name  was  the 
same  as  that  of  the  plaintiffs,  having  entered  their  house  and  learnt  the  busi- 
ness, acted  for  two  years  as  their  representative  in  England,  and  then  wrote 
a  letter  to  them,  by  which  he  undertook  not  to  represent  any  other  cham- 
pagne house  for  two  years  after  leaving  the  plaintinV  einployinent  and  not 
to  establish  himself  or  associate  himself  with  other  persons  or  houses  in  the 
champagne  trade  for  ten  years  after  leaving  them.  The  defendant  lett  the 
plaintiffs'  employment  in  March,  1877,  and  in  May,  1878,  commenced  busi- 
ness in  London  as  a  retail  wine  merchant  and  sold  champagne  as  well  as 
other  wines.  In  his  circulars  and  advertisements,  and  on  the  labels  and 
corks  of  the  champagne  bottles,  were  the  words  "Ay  Champagne/'  but  he 
had  no  establishment  anywhere  except  in  London,  tield,  that  the  defendant 
had  committed  a  breach  of  the  agreement     Held^  also,  that  the  agreement 
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was  valid,  as  the  restriction  was  not  lar^r  than  was  necessary  for  the  rea- 
sonable protection  of  the  plaintiffs.  There  is  no  hard  and  £ut  rule  thst  s 
contract  in  restraint  of  trade  unlimited  as  to  space  is  invalid,  but  the  validitj 
depends  on  the  reasonableness  of  the  contract.  —  Rousillon  v.  Bousillon,  Eos. 
High  Ct.  Just  (Ch.  Div.),  Alb.  L.  J.,  September  11,  p.  212;  South.  L.  J.  A 
Eep.,  July,  p.  &44. 

Statute  affecting  —  ConstUuiion.  —  A  statute  providing  in  effect  for  the 

r(>tum,  with  interest,  of  all  money  paid  by  a  purchaser  at  a  tax  sale,  if  by 
reason  of  invalidity  or  irregularity  tne  sale  could  not  be  consummated,  oon- 
fltitutes,  when  acted  upon,  a  contract,  within  the  meaning:  of  art  1,  sect  10, 
of  the  Constitution.  A  subsequent  statute,  providing  in  effect  that  such 
purchaser  should  have  no  right  to  the  return  of  his  money  in  any  case,  un- 
less the  board  of  supervisors  should  see  proper  to  so  order,  is  void,  id  so  far 
as  it  purports  to  apply  to  pending  cases,  and  to  affect  existing  vested  riehti. 
A  subsequent  statute,  providing  in  effect  that  after  the  conveyance  of  the 
land  the  money  should  not  be  refunded  unless  the  party  claiming  under  the 
tix  deed  should  deliver  a  quitclaim  deed,  ''executed  to  such  person  or  per- 
sons as  the  commissioner  may  direct"  ib  a  reasonable  and  proper  exercise 
of  the  power  of  the  Legislature  to  modify  without  impairing  the  remedy, 
and  is  therefore  valid.  —  Corbin  v.  Washington  County,  U.  S.  Cir.  Ct  Diit 
Kan.,  Fed.  Rep.,  September  7,  p.  856. 

See  Corporations.  —  Exemption  Jrom  taxaium. 

Corporations.  —  Exemption  from  taxation  — ConatOuiional  law  —  Obligaium 
ofcontraete.  —  The  charter  of  the  earlier  railroad  companies  incorponted  by 
the  State  of  Tennessee  contained  exemptions  from  taxation ;  but  in  Ister 
charters  the  Legislature,  to  save  repetition,  instead  of  enumerating  all  the 
powers  and  immunities  intended  to  be  granted,  was  content  to  refer  to  some 
earlier  charter,  and  ^ive  to  the  new  compaiiy  **  all  the  rights,  powers,  and 
privileges"  of  the  old.  It  is  clear  that  the  Legislature  intended  to  confer 
these  '*  rights,  powers,  and  privileges  "  as  fullv  as  if  specifically  repeated  in 
the  new  charter :  and  such  was  the  recognizea  construction  of  such  charters 
by  all  the  departments  of  the  State  government  for  more  than  twenty  yean. 
Where  one  railroad  company  is  incorporated  with  the  "rights,  powers,  and 
privileges  "  of  a  preexisting  company,  the  new  company  acquires  an  ex- 
emption from  taxation  guaranteea  to  the  former.  TTie  word  "privilege** 
includes  in  its  ordinary  definition  an  exemption  or  immunity  from  taxation. 
The  Legislature  of  a  State  may  contract  in  a  corporate  charter  for  exemp- 
tion of  the  corporate  property  from  taxation,  unless  there  be  some  constitu- 
tional prohibition.  No  such  prohibition  is  contained  in  the  Tennessee  Consti- 
tution of  1884. —  Louisville  and  Nashville  R  Co.  v.  Gaines,  Comptroller,  U.  ^• 
Cir.  Ct  Mid.  Dist  Tenn..  Fed  Rep.,  August  24,  p.  266.  ^ee  also  Fbdmal 
Courts.     Ch.  Leg.  N.,  August  14,  p.  407. 

Officers  of —  Fiduciary  relations —  Authority  limited  by.  —  The  law  will 

not  permit  one  who  acts  in  a  fiduciary  capacity  to  deal  with  himself  in 
his  individual  capacity;  and  hence  where  a  corporation  contemplates bo^ 
rowing  money,  and  to  that  end  authorizes  the  president  andi  secretary 
to  execute  tlie  necessary  notes  and  mortgage,  tne  former  will  not  he 
permitted  to  purchase  and  assume  the  debts  in  the  name  of  "A  Wolf& 
C'o.,"  of  which  firm  he  was  a  member,  and  then  execute  the  notes  and  mort- 
gage in  suit  —  Davis  ©.  Rock  Creek  etc  Co.,  Sup.  Ct  Cat,  Pac  Coast  I*  J^ 
August  28,  p.  5. 

See  Contract. 

Counsel  Fkks.  —  Plaintiff  not  an  attorney  cannot  recover  any  sum  as  counsel 
f«'es.  Object  of  law  allowing  counsel  fees  is  not  to  afford  creditor  an  oppo^ 
tunity  for  a  speculation,  but  to  reimburse  him  for  counsel  fees  which  he  gsy» 
or  becomes  liable  to  pay.  — Bank  of  Wood)--d  v.  TreadwelL  Sup.  Ct  CaL, 
Pac.  Coast  L.  J.,  September  4,  p.  97. 
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CuMiKAL  Law. — AequUtal — Common-law  rule  affedrng  appUcoHon  to  $et 
aside  verdict  of —  Conairuetion  of  statute.  —  It  has  id  ways  been  a  settled  rule 
of  the  common  law,  that  after  an  acquittal  of  a  party  upon  a  regular  trial  on  an 
indictment  for  either  a  felony  or  a  misdemeanor,  tne  yerdict  of  acquittal  can 
never  afterwards,  on  the  application  of  the  prosecutor,  in  any  form  of  proceed- 
ing, be  set  aside,  and  a  new  trial  mnted ;  and  it  matters  not  whether  such 
yerdict  be  the  result  of  a  misdirection  of  the  judge  on  a  question  of  law,  or  of  a 
misconception  of  fact  on  the  part  of  the  jur^.  The  act  of  1872,  chap.  816,  pro- 
yiding  for  appeals  in  criminal  cases,  contains  no  power  to  grant  a  new  trial 
in  a  case  where  the  accused  has  been  duly  acquitted.  No  provision  is  made 
for  suspending  the  effect  of  a  verdict  of  acquittal,  or  the  entry  of  judgment 
thereon  in  favor  of  the  accused,  if  that  be  necessary  for  his  discharge,  pend- 
ing an  appeal  by  the  State's  attorney,  or  for  keepine  him  in  the  meantime  in 
custody,  or  requiring  him  to  give  bail.  In  the  absence  of  anything  in  the 
act  of  1872,  chap.  816,  either  express  or  implied,  authorizing  the  (Syurt  of 
Appeals  to  awara  a  new  trial  to  the  State  in  a  case  where  the  verdict  was  in 
favor  of  the  accused,  the  common-law  rule  in  respect  thereto  must  be 
adhered  to.  —The  State  v.  Shields,  Sup.  Ct.  Md.,  Gr.  L.  Mag.,  September, 
p.  611. 

Ibid.  —  The  Legislature  has  never  undertaken,  even  if  it  had  the  power 

to  do  so,  to  confer  jurisdiction,  and  require  the  Court  of  Appeals  to  express 
opinions  u])on  mere  moot  questions  or  abstract  propositions.  The  Constitu- 
tion requiring  the  court  to  file  an  opinion  "in  every  ease,"  and  providing 
that  its  jud|nnent  therein  shall  be  "final  and  eonelueive,*'  contemplates 
some  action  oy  the  court  which  shall  be  effective  and  binding  upon  parties 
on  both  sides  of  causes  brought  here  by  appeals  or  writs  of  error.  — loid. 

Ilnd,  —  The  Court  of  Appeals  is  required  to  notice  exceptions  by  the 

State  in  criminal  cases,  on  appeals  by  the  State,  only  in  eases  where  the  par- 
ties  accused  have  been  eonvteted,  and  have  also  taken  exceptions  and  ap- 
pealed. In  such  a  case,  if  it  shall  be  found  there  was  error  in  the  rul- 
ings excepted  to  by  the  accused,  so  that  a  new  trial  can  be  awarded  him,  it 
will  then  become  the  duty  of  the  court  to  consider  and  determine  all  ques- 
tions raised  by  the  State  on  its  appeal,  so  that  in  the  new  trial  the  court 
below  can  be  guided  by  the  judgment  of  this  court  on  all  such  questions,  as 
well  as  on  those  raised  oy  the  appeal  of  the  accused.  —  Ibid. 

Assault — Intent  to  commit  manslaughter.  —  An  assault  is  an  inchoate 

violence  to  the  person  of  another,  with  the  present  means  of  carrying  the 
intent  into  effect  Threats  are  not  sufficient;  there  must  be  proof  of  vio- 
lence actually  offered,  and  this  within  such  a  distance  as  that  barm  might 
ensue  if  the  party  was  not  prevented.  In  Michigan,  there  is  no  such  offence 
as  an  assault  with  intent  to  commit  manslaughter.  Such  an  offence  requires 
a  specific  intent;  a  8jf>eciflc  intent  requires  deliberation,  and  in  manslaughter 
there  can  be  no  deliberation.  —  People  v.  Lilley,  Sup.  Ct.  Mich.,  Crim.  L. 
Mag.,  September,  p.  906. 

Attempt  to  procure  abortion.  —  Under  the  statute  making  it  an  offence 

to  administer  to  a  pregnant  female  any  drug  or  medicine  calculated  to 
produce  an  abortion,  it  is  not  necessary  that  the  name  of  the  drug  or 
medicine  used  be  alleged  in  the  indictment.  The  woman  npon  whom  an 
abortion  is  attempted  is  not  an  accomplice. —  Watson  v.  The  State,  Ct. 
App.  Texas,  Texas  L.  J.,  September  1,  p.  8. 

Conspiracy  —  Indictment.  —  In  an  indictment  for  a  conspiracy,  where  the 

statute  declares  that  it  shall  be  criminal  to  conspire  for  the  attainment  of  a 
certain  end,  it  will  be  enough  to  aver  that  the  parties  so  agreed  contrary  to 
the  statute,  and  the  pleader  need  not  set  forth  tne  means  by  which  they  pro- 
pose to  make  their  intent  effectual.  The  combination  is,  in  such  cases,  the 
forbidden  thing,  and  the  means,  incidents,  which  are  not  of  the  essence  of  the 
offence.  —  The  Commonwealth  v.  Barger,  Pbila.  Co.  Q.  S.,  Crim.  L.  Mag., 
September,  p.  628. 
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-^—  CHminal  adultery  defined.  —  An  information  which  chai^g^es  a  married 
man  with  having  carnal  intercourse  vrith  an  unmarried  female,  chai^^  bim 
with  the  offence  of  adultery  under  the  statute.  —  The  State  v.  Fellowes,  Sup. 
Ct.  Wis.,  Crim.  L.  Mag.,  p.  577. 

-^—  Defective  indictment — Bail  6om2.|— See  Rscookizakcx. 

— ^  DeposUiona,  token  not  admiasibU,  —  Depositions  in  a  criminal  action  sre 
not  aamissihle,  unless  certified  by  the  magistrate.  The  jurat  is  not  a  ceTtifi- 
cate.  The  latter  should  state  that  the  deposition  was  read  to  the  witness  be- 
fore signing,  and  must  set  forth  an  actual  compliance  with  all  the  requiremeDU 
of  the  stotute.  —  The  People  v.  Morine,  Sup.  Ct.  Cal.,  Pac.  Coast  L.  J., 
August  7,  p.  706. 

Escape  of  criminal  after  conviction  and  pending  appeal,  —  In  this  case,  de- 
fendant was  convicted  of  murder  in  the  first  degree  and  was  sentenced  to  be 
hanged.  An  appeal  was  taken,  pending  which  defendant  escaped  from  cos- 
tody.  On  motion  of  the  attorney-general  to  dismiss  the  appeal,  it  was  held 
that,  although  defendant  could  not  prosecute  appeal  bv  counsel,  having 
waived  that  right  by  breaking  jail,  yet  the  motion  to  dismiss  was  denied,  but 
ordered  that  the  appeal  stanaaismissed  unless  defendant  return  to  custody 
before  May  1, 188i.  A  convicted  murderer  has  no  right  to  appear  by  coun- 
sel in  an  appeal  from  the  judgment  of  the  lower  court,  where  it  appears  thst 
he  has  escaped  from  custody ;  and  his  appeal  will  be  dismissed  unless  he  re- 
turn to  custody.  —  The  People  v.  Redinger,  Sup.  Ct  Cal.,  Week.  Jur.,  Sep- 
tember 2,  p.  846;  Pac  Coast  L.  J.,  Augtist  7,  p.  696. 

Forgery  by  oMeer  of  national  bank.  — A  teller  of  a  national  bank,  incor- 
porated under  the  laws  of  the  United  States,  may  be  convicted  in  a  State 
court,  upon  an  indictment  charging  him  with  fraudulently  making  falK  en- 
tries in  the  books  of  the  bank  with  intent  to  injure  and  'defraud  the  bank. 
Such  an  offence  is  forgerv  at  common  law.  —  The  Commonwealth  v.  Luberf, 
Sup.  Ct.  Pa.,  W.  N.  C  August  26,  p.  4. 

—  Jurisdiction —  Surplusage  in  verdict  —  Assault  and  battery.  —  Under  the 
Constitution  the  Circuit  Courts  have  original  jurisdiction  in  all  cases  of  crimes 
or  misdemeanors,  and  this  includes  cases  of  assault  and  battery.  Where  the 
jury  found  a  verdict  of  guilty,  and  fixed  the  punishment  where  they  had  po 
authority,  this  part  of  the  verdict  will  be  treated  as  surplusage,  and  will  be 
no  eround  for  reversal.  An  indictment  for  an  assault  with  a  deadly  weapon 
with  intent  to  commit  a  bodily  injury  does  not  include  the  offence  of  as- 
sault andbatterv,  and  will  notsupport'a  conviction  for  the  latter  offence.— 
Young  V.  The  l^eople,  App.  Ct.  2d  Dist  III.,  Week.  Jur.,  July  29,  p.  289. 

— —  Jury  —  Rigkt  of  defendant  to  be  tried  by  jurors  wko  understand  Eng- 
lisk,  —  A  defendant  charged  with  felony  has  the  right  to  be  tried  by  jaron 
who  understand  the  English  language.     Where  the  defendant's  counsel  re- 

auested  the  court  to  permit  him  to  address  the  jury  in  the  Spanish  languaee, 
lat  being  the  only  language  understood  by  a  majority  of  the  jury,  and  tois 
request  was  refused,  keld,  error.  — McCampbell  r.'The  State,  CL  App. 
Texas,  Week.  Jur.,  September  9,  p.  876. 

—  Larceny  of  money  paid  by  mistake —  Instructions  prentmed  to  be  given,-- 
One  who  is  paid,  by  mistake,  money  to  which  he  is  not  entitled,  and  who, 
upon  discovering  h*is  mistake,  fraudulently  converts  the  money  to  his  own 
use,  is  guilty  of  larceny.  A.  by  mistake  paid  to  B.  a  roll  of  twenty-dollar 
gold  pieces,  supposing  it  to  be  a  roll  of  half-dollars.  B.  subsequently  dis- 
covered the  mistake,  and  knew,  or  had  the  means  of  knowing,  who  was  the 
owner,  but  nevertheless  appropriated  the  money  to  his  own  use,  and  refbsed, 
on  demand,  to  make  restitution.  Held,  that  he  was  guilty  of  larrenj. 
Where,  on  the  trial,  the  court  is  requested  to  give  the  jurr  certain  instni'c- 
tiong,  and  the  bill  of  exceptions  is  silent  on  the  subject,  it  is  presumed  that 
they  have  been  given.  —  Ducker  v.  The  Sute,  Sup.  Ct  Or.,  Week.  Jur., 
August  19,  p.  810.  ^ 
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^^— Larceny — Separate  oroperiy  of  tnfe. —  Articleg  of  personal  clothing 
purchased  by  a  vrife  witn  her  separate  money  or  means  are  made  her  sep*- 
rate  property  by  the  act  of  March  80,  1871  (to  Ohio  L.  48) ;  and  a  conviction 
for  tne  larceny  of  such  goods  under  an  indictment  laying  the  property  in  the 
husband  cannot  be  sustained. — Pratt  v.  The  State,  Sup.  Ct  Ohio,  Week. 
Jur.,  September  9,  p.  864. 

••^—Reeognizanee.  —  Where  defendants  are  held  to  bail  bv  a  United  States 
commissioner,  it  is  not  necessary  that  the  recognizance  shall  show  upon  its 
face  that  the  offence  charged  is  within  a  statute  of  the  United  States.  — 
United  States  v.  De  Greiff*,  U.  8.  Cir.  Ct  South.  Dist.  N.  T.,  Rep.,  Septem- 
ber 1.  p.  268. 

Removal  of  cause  into  Federal  court —  When 'proeecution  commences  — 

Justice  of  peace,  —  A  criminal  prosecution  is  commenced,  within  the  meaning 
of  sect.  648  of  the  Revised  Statutes,  relating  to  the  removal  of  such  prosecu- 
tion from  a  State  to  a  Federal  court,  as  soon  as  a  warrant  has  been  issued. 
Under  the  Constitution  of  the  State  of  Georgia  (art  6.  sect  1)  a  justice  of 
the  peace  is  an  officer  clothed  with  judicial  powers,  when  acting  in  nis  judi- 
cial capacity,  and  within  his  jurisdiction  is,  to  all  intents  and  purposes,  a 
court  before  whom  a  criminal  prosecution  can  be  lawfully  commenced.  — 
The  Sute  v.  Post  et  al.,  U.  S.  Cir.  Ct  North.  Dist  Ga.,  Fed.  Rep.,  August 
10,  p.  117. 

—  Uttering  forged  instrument,  —  Although  forgery  could  not  be  committed 
of  a  certificate  of  acknowledgment  prior  to  the  act  of  July  28,  1876,  enti- 
tled "An  act  to  provide  for  the  detection  and  conviction  of  afl  forgers  of  land 
titles,"  yet  a  conviction  can  be  sustained  for  uttering,  since  the  date  of  said 
act,  afa'lee  certificate  of  acknowledgment  made  prior  to  said  date.  —  John- 
son r.  The  State,  Ct  A  pp.  Texas,  Texas  L.  J.,  September  8,  p.  18. 

—  Verdict — Necessary  form  before  sentence.  —  Under  sect  1164  of  the  Penal 
Code,  a  verdict  does  not  become  final  until  recorded  in  the  minutes,  read 
therefrom  to  the  jury,  and  assented  to  by  them.  And  where  the  jury  was 
di8<*harg|ed  before  their  verdict  had  been  so  recorded  and  the  prisoner  sen- 
tenced, it  was  held  that  the  court  had  no  right  to  pronounce  judgment  until 
there  was  a  complete  verdict;  and  the  prisoner  should  be  discharged.  — The 
People  V,  Gilbeil,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  September  4,  p.  65. 

Pkbtor  ajtd  Crxditor.  —  Banks  and  depositors  —  When  an  insolvent- borrow^ 
er^s  acecfunt  may  be  charged  ufith  a  loan  not  due,  —  In  case  of  the  insolvency 
of  the  borrower  before  actual  payment  of  the  money  by  the  lender,  an  equit- 
able right,  analogous  to  the  doctrine  of  stoppage  in  transitu  before  the 
actual  delivery  of  eoods,  may  be  exercised  by  the  Tender.  Although  the  re- 
lation between  a  bank  and  'its  depositor  is  that  of  debtor  and  cr^itor,  and 
the  bank  has  no  lien  upop  the  funa  on  deposit  for  the  depositor's  future  lia- 
bility to  it  and  although  a  depositor  may  assign  his  deposit  for  value  by 
check  or  otherwise,  notwithstanding  the  fact  that  the  bank  holds  liabilities 
of  the  depositor  unmatured  at  the  time  of  the  notice  of  the  assignment  nev- 
ertheless, when  a  bank  has  extended  its  credit  to  a  depositor  by  discounting 
his  note,  but  learns  of  his  insolvency  before  payment  or  notice  of  any  checks 
drawn  upon  the  fhnd,  the  bank  may  withdraw  the  credit  upon  tendering  him 
the  consideration  —  i.«.,  the  notes  and  the  amount  of  the  discount — Dough- 
er^  V.  Central  National  Bank,  Sup.  Ct  Pa.,  Week.  Jur.,  September  9,  p. 
S67;  W.  N.  C,  August  26,  p.  1. 

— —  Part  payment  in  satisfaction  of  debt  —  Subseauent  promise  to  pay  bal^ 
once  void  for  want  of  consideraHon,  —  C.  was  indeoted  to  M.  in  a  certain  sum 
which  he  was  unable  to  pay,  and  thereupon  it  was  agreed  between  them  that 
C.  should  give  M.  bis  note,  with  two  designated  sureties,  payable  in  six 
monUia,  with  twelve  per  cent  interest,  and  that  the  note  should  be  received 
in  full  satisfaction  of  the  whole  of  the  debt  The  note  was  executed  and  re- 
ceived accordingly,  and  paid  when  due.    Held,  this  was  a  good  accord  and 
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satbfaction,  and  extinguiBhed  the  debt  Subsequently  to  the  payment  of  the 
note  above  mentioned,  C.  executed  in  M.*8  favor  anotner  note,  tne  only  con- 
sideration of  which  was  the  remainder  of  the  orieinal  debt  not  covered  hj 
the  first  note.  Held,  that  the  second  note  was  without  legal  consideration.  — 
Mason  v.  Campbell,  Sup.  Ct  Minn.,  K.  W.  Rep.,  August  14,  p.  81. 

Sale  of  debt  far  eet-off,  —  It  is  not  unlawful  for  the  creditor  of  an  insolvsttt 

to  sell  his  debt  to  the  debtor  of  such  insolvent,  although  it  be  purehased  for 
the  purpose  of  being  used  in  set-off.  —  Mattocks  et  al.,  v.  I/orering  et  sL,  U. 
S.  Cir.  Ct  Diet  Mass.,  Fed.  Rep.,  August  17,  p.  212. 

DiYOBOX.  —  Decree  obtained  infore^fn  jurimUeHon  good  as  against  party  viko 
obtained  it — Mfjectment.  —  MHietber  a  Jud^rment  of  divorce  obtained  in  In- 
diana be  void  or  voidable  for  fraud,  it  will  stand  as  against  the  par^  who 
obtained  it  on  the  principle  that  no  man  should  take  fSlvantage  of  his  own 
wron?.  And  in  an  action  of  ejectment  between  parties  deraigning  title  from 
the  plaintiff  and  defendant  respectively,  evidence  of  fraud  in  a  judgment  of 
divorce  should  be  excluded,  for  the  further  reason  that  the  defendant  is  sn 
entire  stranger  to  that  judgment  —  Elliott  v,  Wohlfrom,  Sup.  Ct  Cal.,  Pse. 
Coast  L.  J.,  September  4,  p.  81. 

EASKMKirr.  —  Right  of  way.  —  A  **  way  of  necessity  "  can  be  created  over  one 
or  two  parcels  of  land  of  which  the  grantor  was  the  owner,  only  when  the 
same  was  conveyed  or  reserved ;  and  it  arises  in  favor  of  such  parcel,  when 
the  same  is  wholly  surrounded  by  the  grantor's  other  land,  or  partly  by  Isnd 
of  a  straueer.  —  Taylor  v.  Warnekv,  Sup.  Ct  Cal.,  Pac  Coast  L  J.,  Septem- 
ber 4,  p.  104. 

Ibid.  —  If  a  right  of  way  reserved  in  a  deed  be  of  defined  width  and  fixed 

location,  the  owner  has  a  right  to  enjoy  it  without  obstruction,  and  is  not 
obliged  to  accept  a  substitute  therefor,  althoueh  equally  convenient  —  Ge^ 
rish  V.  Shattuck,  Sup.  Ct  Mass.,  Fed.  Rep.,  September  1,  p.  268. 

Ejectment.  —  Statute  of  limitations.  —  Defendants  cannot  invoke  the  statute 
of  limitations  in  bar  of  plaintiff's  action,  because,  although  the  defendants 
are  in  possession,  claiming  adversely  to  the  plaintiff,  yet  that  possession  com- 
menced prior  to  the  commencement  of  this  action.  The  possession  of  the 
defendants  cannot  be  tacked  on  to  that  of  their  grantor,  so  as  to  render  sd- 
verse  the  possession  prior  to  the  time  when  they  received  their  deeds.  — 
Pulliam  V.  Bennett,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  August  28,  p.  88. 

See  Divorce. 

Eminent  Domain. — Franchiae  defined — Practice  on  appeal — Action  to  r«- 
etrain.  —  The  right  of  >i  railroad  company  to  condemn  private  property  for 
corporate  purposes,  is  a  franchise  within  the  meaning  of  the  term  as  iised  in 
the  Constitution  and  laws.  The  term  franchise,  as  used  in  the  statute,  is  used 
in  its  strict  legal  sense  and  not  in  its  broad  and  popular  sense ;  and  is  unde^ 
stood,  ^hen  used  in  the  statute  or  elsewhere  in  the  law,  as  meaning  a  special 
privile^  conferred  by  grant  from  the  State  or  sovereign  power  as  oeing 
something  not  belong^ing  to  the  citizen  of  common  right  In  this  case  the 
bill  was  filed  to  restrain  the  exercise  of  the  right  of  eminent  domain.  Held, 
that  the  statute  does  not  limit  the  right  of  appeal  in  such  case  to  suits  which 
are  instituted  directly  for  the  purpose  of  determining  the  rijrht  to  the  frto- 
chise,  or  the  title  to  the  franchise.  It  applies  to  cases  in  which  the  franchiie 
is  involved,  and  that  although  in  this  case  the  direct  object  of  the  suit  is  not 
to  oust  the  defendant  from  the  possession  of  the  franchise,  vet  the  rifht  ii 
wrapped  up  or  involved  in  the  controversy.  —  Dunbar  v.  Western  Inid.  Bj. 
Co.,  Sup.  Ct  ni.,  Leg.  Ad.,  August  26,  p.  81;  Ch.  Leg.  N.,  August  28,  ^ 
426. 

Right  of  way  —  Federal  property.  —  The  right  of  way  of  the  Union  Pi" 

cific  Kailway  is  not  property  of  the  Federal  government  set  apart  for  its  own 
public  use,  so  as  to  exempt  it  from  the  operation  of  a  law  of  the  Stste  of 
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Nebraska  respecting  the  crossing  and  connecting  of  railroads,  and  the  con- 
demnation or  property  for  those  purposes.  Sects.  97  and  118  of  the  general 
statutes  of  the  State  of  Nebraska,  respecting  the  crossing  and  connecting  of 
railroads  and  the  condemnation  of  i)roperty  for  those  purposes,  are  applicable 
to  foreign  as  well  as  domestic  railway  corporations. — Union  Pacific  By. 
Co.  o.  B.  ^k  M.  By.  Co.  et  al,  U.  S.  Cir.  Ct.  DUt  Neb.,  Fed.  Bep.,  August 
10,  p.  106. 

Equity.  —  Power  to  decree  and  quiet  title.  —  Plaintiff  cannot  come  into  a  court 
of  equity  and  ask  for  a  decree  debarring  defendant  from  asserting  any  claim 
under  an  instrument  delivered  by  plaintiff  in  consideration  of  l2,060  paid 
him  by  defendant,  without  restoring  the  money.  A  court  of  equity  has 
power  to  settle  and  determine  the  actual  rights  of  the  parties  (and  prevent 
future  complications),  by  decreeing  a  formal  conveyance  of  the  fee  from 

Elaintiff  to  defendant,  and  a  reconveyance  for  the  lire  of  the  former  by  the 
itter.  —  Chandler  o.  Chandler,  Sup.  Ct.  Cal.,  Pac.  Coast  L.  J.,  August  14, 
p.  786. 

SqUTTT  OF  BSDBMPTION.  —  See  MOBTOAOE. 

ByiBKKCK.  —  Record  of  former  suit  —  Adoerae  poaeeseion.  —  Where  the  ques- 
tion in  controversy  relates  to  the  identity  of  certain  land,  record  evidence  is 
admissible  to  show  that  the  same  controversy  has  been  litigated  between  the 
defendant  and  the  plaintiff's  grantor,  and  determined  by  the  State  court 
Tlie  adverse  holding  of  a  grantor  who  has  given  a  warranty  deed,  must  be 
established  by  clear  and  undoubted  testimony,  showing  a  change  in  the  rela- 
tions of  the  parties  towards  the  land.  — Jones  v.  Miller,  U.  S.  Cir.  Ct.  Dist 
Neb.,  Fed.  Bep.,  September  7,  p.  884. 

Short-hand  notes  —  Mandamus.  —  In  an  action  for  divorce,  on  oral  re- 
quest of  plaintiff,  the  court  ordered  the  cnuse  to  be  tried  on  written  and  oral 
evidence  taken  down  by  the  reporter.  The  cause  was  so  tried,  and  the  evi- 
dence taken  in  short-hand.  After  judgment  the  plaintiff  appealed,  and  moved 
the  court  to  require  the  reporter  to  translate  ana  file  the  evidence  so  taken  by 
him.  The  court  refused  to  so  order  the  reporter  unless  plaintiff  would  pay 
the  cost  thereot  Thereupon  the  plaintiff  applied  to  the  Supreme  Court  for 
a  tnamiamus  upon  the  court  to  so  order,  neldf  that  although  the  steno- 
graphic notes  cannot  be  regarded  as  the  **  taking  down  in  writing  "  contem- 
plated by  statute,  yet  since  the  plaintiff  knew  the  evidence  was  being  so 
laken  and  made  no  objection  thereto,  she  must  be  held  to  have  acquiesced 
therein  and  waived  the  right  to  require  the  evidence  to  be  in  writing.  — 
Godfrey  o.  McKean,  Sup.  Ct  Iowa,  West  Jur.,  August  p.  344. 

BxKCiTTlOK.  —  Priority  of  leoy  —  Sheriffs  agreement  with  deputy.  —  An  ar- 
rangement between  a  sheriff  and  his  deputy  that  the  latter  shitll  not  serve 
process  issuing  from  the  District  Court  but  that  the  same  shall  be  served  only 
by  the  sheriff  personally,  is  of  no  effect  so  tar  as  the  public  are  concerned. 
Several  executions  against  the  same  defendants  were  placed  in  the  hands  of 
the  sheriff  personally.  Subsequently,  another  execution  in  favor  of  other 
creditors,  but  a^iinst  the  same  defendants,  was  placed  in  the  hands  of  his 
deputy,  who  levied  it  before  the  other  executions  were  levied.  Heldf  that 
false  representations  by  the  attorney  for  the  plaintiffs  in  the  executions  de- 
livered to  the  deputy,  made  to  him  to  induce  him,  and  by  which  he  was  in- 
daced,  to  receive  the  execution  and  levy  it  at  once,  do  not  of  themselves 
alone,  tend  to  make  out  fraud  that  will  defeat  the  right  gained  by  the  prior 
levy  of  that  execution.  —  Albrecht  v.  Long,  Sup.  Ct  Minn.,  !^.  W.  Kep., 
Au^st  21,  p.  42. 

Federal  Courts.  —  Commercial  law  —  State  adjudications.  —  The  courts  of 
the  United  States,  in  determining  questions  of  general  commercial  law,  are 
not  controlled  by  the  decisions  of  a  State  court,  even  in  an  action  instituted 
by  a  national  bank,  located  in  the  State  rendering  such  decision,  against  one 
oi  its  citizens,  upon  a  negotiable  note  there  executed  and  payable.     Such 
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decisions,  not  based  upon  local  legislative  enactments,  are  not  *MawB"  within 
the  meaning  of  the  Federal  statute,  which  provides  that  **  the  laws  of  the 
several  States,  except  where  the  Constitution,  treaties,  or  statutes  of  the 
United  States  otherwise  require  or  provide,  shall  be  regarded  as  rales  of 
decision  in  trials  at  common  law  in  the  courts  of  the  United  States,  in  casei 
where  they  apply.  —  Swift  ».  Tyson,  16  Pet  1,  reaffirmed ;  R.  R.  Go.  9. 
National  Bank,  Sup.  Ct  U.  S.,  Rep.,  September  8,  p.  289. 

See  also  Bills  and  Notes. 

-— ^  When  will  follow  State  courts.  —  Ordinarily,  the  Federal  courts  follow  the 
ruling  of  the  State  courts  in  their  interpretation  of  the  Constitutions  and 
statutes  of  their  respective  States;  but  where  property  has  been  acquired 
and  investments  made  under  statutory  contracts,  generally  recognized  sod 
believed  to  be  constitutional,  in  the  absence  of  adjudications  declaring  them 
invalid,  the  Federal  courts  are  not  concluded  by  the  construction  which  the 
State  courts  may  give  to  such  statutes  subsequent  to  the  acquisition  of  such 
property  rights.  Where  a  State  has,  by  valid  contract,  exempted  certain 
property  from  taxation,  it  cannot  by  subsequent  legislation  subject  that 
property  to  taxation,  nor  prohibit  the  United  States  courts  from  using  their 
injunctive  powers  to  protect  the  contract  from  violation.  While  the  general 
rule  is  that  courts  will  not  enjoin  the  collection  of  taxes  upon  the  mere 
ground  that  they  are  excessive  or  illegal,  yet  if  their  exaction  is  unconstitu- 
tional, and  the  party  assessed  has  no  other  adequate  remedy,  or  their  enforce- 
ment will  occasion'  irremediable  oppression,  and  produce  a  multiplicitv  of 
expensive  suits,  an  injunction  to  restrain  their  collection  will  be  grantea.— 
Louisville  and  Nashville  R  Co.  v.  Gaines,  Comptroller,  U.  S.  Cir.  Ct,  Mid. 
DisL  Tenn.,  Fed.  Rep.,  August  24,  p.  266. 

—  See  also  Corpobattonb.  —  Exemption  from  taxation. 

Federal  i)'rvicv&.  — Power  of  president  to  fill.  —  The  phrase  "vacancies 
which. may  happen  during  the  recess  of  the  Senate,"  found  in  sect  2,  art  2. 
of  the  Constitution,  and  sect  1769  of  the  Revised  Statutes  of  the  United 
States,  authorizing  the  president  to  fill  vacarcies  in  office,  means  "vacancies 
that  may  happen  to  exist  durine  the  recess  of  the  Senate."  Sect  793  does 
not  oust  the  power  of  the  president  to  appoint,  but  merely  authorizes  the 
circuit  justice  to  till  the  vacancy  until  the  president  shall  act  —  In  re  Farrow 
et  al.,  U.  S.  Cir.  Ct,  North.  Dist  Ga,,  Fed.  Rep.,  August  10,  p.  112. 

Good- WILL  of  Bubinesb.  — Vendor  restrained  from  subsequent  use  of  name, — 
Upon  the  sale  of  a  business  and  goodwill,  it  was  agreed  that  the  purchaser 
should  be  at  liberty  to  use  the  name  or  style  of  the  vendors  for  a  period  of 
two  years.  After  the  expiration  of  the  two  years  the  vendors  recommenced 
business  under  a  similar  name  or  style  to  that  under  which  they  had  earned 
on  the  business  they  had  sold,  and  also  solicited  their  former  customers. 
Heldf  that  they  must  be  restrained  from  soliciting  or  in  any  way  endea▼o^ 
in^  to  obtain  the  custom  of  their  former  customers.  Semble,  that  thej 
might  also  be  restrained  from  dealing  with  their  former  customers. — Crat- 
well  V.  Lye.  17  Ves.  836,  observed  upon.  —  Ginesi  v.  Cooper,  Eng.  High  Ct 
Just  (Ch.  Div.),  Alb.  L.  J.,  August  28,  p.  171. 

GoYSBNMSNT  Lands.  —  JPurchose  of t  from  preemptors. — Parties  who  pur- 
chase of  preemptors  before  patent  cannot  maintain  the  position  othonaAd* 
purchaser,  as  tney  purchase  only  an  equity.  They  take  only  such  title  a* 
the  vendees  of  the  government  had,  and  purchase  subject  to  the  action  of  the 
Land  Department  upon  the  entries,  either  in  confirming  or  cancelling  them. 
Such  purchasers  may  be  heard  ex  rel.  to  maintain  the  validity  of  the  entries 
embracing  the  lands  purchased,  but  for  no  other  purpose.  Patents  shoaM 
not  issue  to  assignees  in  any  cases  except  where  the  right  of  assignees  to 
take  patents  in  their  own  names  is  recognized  by  express  statutory  provis- 
ion.—  Assignee  of  Whittaker  v.  Railroad.  Opinion  of  Secretary  of  the 
Land  Department  of  the  United  States ;  Wash.  L.  Rep.,  August  2,  p.  489. 
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Highways.  —  Preaeription  and  dedication —  Defeasance  of —  What  u»e  neeee- 
aarjf,  —  Under  the  laws  of  this  State,  highways  may  be  established  by  pre- 
scnption  and  dedication.  For  the  rules  applicable  thereto,  the  court  cites 
all  the  Iowa  cases.  The  provision  of  our  statute.  Code,  sect  2081,  that  the 
use  of  a  highway  shall  not  be  admitted  as  evidence  of  adverse  possession, 
which  must  be  established  by  evidence  independent  of  the  use,  and  proof 
that  the  land-owner  hud  express  notice  thereof,  cannot  be  held  to  apply  to 
highways  by  dedication  or  prescription  in  existence  when  the  statute  was  en- 
acted. A  mere  constructiim  of  bars  or  fences  across  a  road  w  thout  main- 
taining the  same  for  a  sufficient  time,  would  only  tefid  to  rebut  the  presump- 
tion or  dedication  or  prescription,  but  would  not  absolutely  rebut  such  pre- 
sumption. The  law  aoes  not  fix  the  number  that  must  travel  upon  a  road 
ill  order  to  d^ftermine  whether  it  exists  by  dedication  or  prescription;  it 
must  be  used  by  the  public,  and  the  pubCie  are  aU  who  have  occasion  to  use 
it.  If  the  use  ceases,  it  ceases  to  be  a  road.  —  Baldwin  v.  Herbst,  Sup.  Ot. 
Iowa,  West.  Jur.,  August,  p.  348. 

Husband  and  Wirs.  —  Clothing  fumiahed  by  husband — Separate  property 
of  wife.  —  Necessary  and  suitable  clothing  furnished  by  a  husband  to  his 
wife,  or  purchased  by  her  with  money  or  means  given  to  her  by  her  hus- 
band for  that  purpose,  does  not  become  her  separate  properly  within  the 
meaning  of  the  statute  concerning  the  rights  and  liabilities  of  married  wo- 
men. — Fratt  f».  Stote,  Sup.  Ot  Ohio,  Week.  Jur.,  September  9,  p.  864. 

See  also  Criminal  Law.  —  Larceny. 

Indkhnttt  Bond. — Joint  liabUitii  of  all  parties  as  trespaasent  —  Sheriff* s 
process. — Parties  to  a  bond  of  indemnity  to  sheriff  become,  with  that  offi- 
cer, joint  trespassers,  and  jointly  liable  for  the  damages  sustained  by  parties 
upon  whom  process  was  unlawfully  served;  and  the  latter  are  entitled  to 
sue  separately  or  jointly,  and  the  judgment  against  one  would  be  no  bar  to  an 
action  against  others  unless  fully  satisfied.  The  liability  of  indemnitors  to  an 
officer  arises  out  of  contract  If  the  officer  has  not  sustained  any  damage, 
there  is  no  breach  of  the  condition  of  the  bond.  A  judgment  against  the 
officer  cannot  be  considered  in  the  light  of  such  loss  or  damage  as  would 
enable  him  to  maintain  an  action  on  the  bond,  unless  he  has  paid  the  same 
or  some  part  thereof.  —  McBeth  v.  Mclntyre,  Sup.  Ot  Oal.,  Pac.  Coast  L.  J., 
August  28,  p.  41. 

Injonction.  —  Publications  injurious  to  trade.  —  Defendant  who  had  letters- 
patent  for  a  ''carpet  exhibitor,"  issued  circulars  settinic  forth  that  plaintiffs, 
who  also  held  letters-patent  for  a  carpet  exhibitor,  **  or  other  irresponsible 
parties,"  professed  to  nave  "a  new  carpet  exhibitor,  intending  to  make  con- 
siderable profit  before  legal  proceedings  put  a  stop  to  their  netarious  efforts," 
and  that  plaintiffs  had  no  right  **to  make,  sell,  or  lease  any  carpet  exhibit- 
ors," and  threatening  legal  proceedings  against  any  one  **  purchasing,  leas- 
ing, or  using  such  exhibitor."  It  appeared  that  no  suit  for  infringement  of 
patent  had  Deen  commenced,  and  it  did  not  appear  that  defendant  intended 
t(>  commence  any.  Held,  that  a  State  court  had  jurisdiction  to  enjoin  de- 
fendant from  issuing  the  circulars,  and  that  there  was  sufficient  shown  to 
authorize  an  injunction.  —  Craft  v.  Richards,  Sup.  Ct  N.  Y.,  Alb.  L.  J., 
August  21,  p.  162. 

Insolyknt  Laws.  —  Effect  on,  of  repeal  of  bankrupt  law.  —  The  United  States 
bankrupt  law  did  not  repeal  the  State  insolvent  law,  but  only  suspended  its 
action;  and  the  repeal  of  the  bankrupt  law  ''revived"  the  State  insolvent 
law.  Hence  proceedings  under  the  latter  after  the  suspension  ceased  are 
valid;  and  a  debt  founded  on  a  contract  made  while  the  Insoloent  Act  was 
suspended  by  the  bankrupt  law  could  be  discharged  under  the  provisions  of 
that  act  after  it  came  into  renewed  operation.  —  Boedfield  v.  Read,  Sup.  Ct 
Cal.,  Pac.  Coast  L.  .).,  August  28,  p.  25. 

Insuranck — Fire.  —  Assignment  of  policy  valid  —  Honest  over-valuation.  — 
A  finding  that  there,  was  no  sufficient  assignment  under  the  terms  and  condi- 
tions of  the  polic3%  implies  that  the  assignment  was  invalid,  because  not  in 
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accordance  with  the  terms  of  the  policy,  and  such  finding  cannot  be  sus- 
tained where  the  assignment  was  subsequent  to  the  loss;  such  assignment  it 
valid  regardless  of  the  conditions  of  the  policy.  An  honest  over-valuatioii 
however  gross,  untainted  by  fraud,  will  not  prevent  recovery.  —  Dogge  r. 
North- Western  Ins.  Co.,  Sup.  Ct  Wis.,  Ins.  ll  J.,  August,  p.  674. 

Other  insurance  —  Knowledge  of  by  agent — Not  indorsed  on  poKey  — 

Conversation  of  deceased  agent.  —  An  insurance  broker  procured  of  the  sgenl 
of  defendant  insurance  upon  property  on  which  there  was  at  the  time  insur> 
ance  in  other  companies.  The  agent  had  Icnowledge  of  this  prior  insurance, 
but  it  was  not  indorsed  upon  the  policy  as  required.  The  agent  participated 
in  the  adjustment  of  the  loss,  acquiesced  in  the  apportionment  between  the 
companies,  and  promised  to  pay  the  share  assigned  to  his  company.  He 
also  kept  the  premium,  except  that  part  unearned,  paid  him  by  plain- 
tiff. Held,  that  the  company  was  liable  for  its  proportionate  share  of  the 
loss :  that  having  kept  the  premium,  it  would  be  bad  faith  to  refuse  pavment 
for  the  loss.  i5oth  the  broker  and  agent  died  before  the  suit,  and  It  was 
held,  that  the  plaintiff  mi^ht  testify  as  to  conversations  with  the  broker,  hsd 
at  the  time  of  effecting  insurance,  in  relation  to  the  other  insurance.— 
Eishbeck  v.  Phenix  Ins.  Co.,  Sup.  Ct  Cal.,  West.  Ins.  Rev.,  September,  p. 
628. 

—  Subrogation  of  company  to  rights  of  insured  as  against  wrong-doer— 
Joinder  of  partis    plaintiff.  —  Where  an   insurance    company   has  been 

obliged  to  pay  a  loss  caused  by  the  negligence  of  a  third  person  it  msy 
maintain  an  action  against  such  person  for  the  amount  it  has  been  so  obliged 
to  pay,  even  without  an  assignment  of  the  claim  by  the  assured.  Where  a 
loss  by  fire,  caused  by  negligence  of  a  railroad  company,  was  assigned,  in 
part,  to  sevenil  insurance  companies,  held,  that  an  action  against  the  com- 
pany by  them  jointly  was  proper,  and  the  complaint  was  not,  for  that  reason, 
demurrable.  —  Swarthout  v,  Chicago  and  North-Western  R.  Co.,  Sup.  Cu 
Wis.,  Week.  Jur.,  August  12,  p.  291;  West  Ins.  Rev.,  September,  p.  627. 

—  Vacant  house  —  Temporary  absence  will  not  vacate  policy,  —  A  boose 
thoroughly  furnished,  from  which  the  owner  has  removed  for  a  season,  in- 
tending to  return  again  and  resume  possession,  is  not  a  vacant  house  within 
the  meaning  of  a  clause  in  a  policy  which  provides  that  it  shall  be  void  if 
the  premises  become  **  vacant  and  unoccupied."  To  avoid  such  a  policy  the 
premises  must  not  only  be  unoccupied  but  also  vacant  Where  a  policy 
contains  express  conditions  as  to  vacancy,  occupancy,  and  use  of  the  prem- 
ises, a  general  condition  as  to  increase  of  risk  does 'not  apply  to  cases  thus 
specially  noticed.  Such  a  condition  must  be  strictly  construed  against  the 
underwriter. — Herman  v.  Merchants  Ins.  Co.,  Ct  App.  N.  Y.,  West  Ins. 
Rev.,  September,  p.  626. 

Insurance — Life.  —  Change  of  agent  —  Failure  to  pay  pretniutn.  —  A  life- 
insurance  policy,  containing  a  provision  that  the  same  should  ** cease  snd 
determine  if  the  premium  should  not  be  paid  when  due,  is  not  forfeited  by 
the  failure  to  pay  such  premium  on  the  day  it  is  due,  where  the  company 
ne|2^1ected  to  inform  the  Hssured  of  a  change  in  the  agent,  authorized  to  re- 
ceive the  same,  after  thev  had  adopted  a  rule  to  give  such  notice  in  all  cases, 
and  the  assured  tenderea  the  premium  in  due  season  to  the  former  agent  of 
the  company,  and  was  unable  to  find  the  new  agent  after  reasonable  inquiry. 
In  such  case  the  assured  was  entitled  to  a  reasonable  time  before  a  forfeiture 
could  be  declared.  The  failure  to  pay  such  premium  for  sixty  days  after  it 
was  due  was  not,  under  such  circumstances,  an  unreasonable  time,*^  where  the 
company  had  waived  the  time  of  payment  in  the  previous  year,  and  it  did 
not  appear  at  what  time,  if  ever,  tne  assured  was  informed  of  the  place  of 

Eavment  — Sesmans  v.  North- Western  Mutual  Life  Ins.  Co.,  U.  S.  Cir  CX 
Ti'st  Minn.,  Fed.  Rep.,  August  81,  p.  326. 

—  Intemperance  of  insured  —  Evidence.  —  In  a  suit  on  a  policy  of  life  insur- 
ance, the  defence  arising  under  a  clause  of  forfeiture,  that  if  the  insured  should 
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become  bo  far  intemperate  as  to  seriously  inopair  his  health,  or  induce  deli- 
rium tremens,  it  is  not  error  to  exclude  an  oner  of  evidence  that  the  insured 
was  an  habitual  drunkard  prior  to  insurance,  nor  an  offer  to  show  by  experts 
that  the  amount  he  had  drank  before  and  the  amount  after  insurance  was  suffi- 
cient to  impair  a  man's  health ;  nor  of  evidence  of  the  insured's  appearance 
as  a  symptom  of  hard  drinking;  because  they  were  not  offers  to  prove  that 
be  had  become  so  far  intemperate  as  to  seriously  impair  his  health  or  induce 
deUrium  tremens,  —  Odd  Fellows'  Mutual  Life  Ins.  Co.  v.  Rohkopp,  West 
Ins.  Rev.,  September,  p.  624. 

See  AOBNCT. 

iRBiTBAircs  —  Mabinb.  —  InswahU  interest — Deviation.  —  One  who  has  made 
an  oral  agreement  with  the  owners  of  a  vessel  for  her  purchase,  has  an  insur- 
able interest  therein.  In  an  action  upon  a  marine  policy,  the  declaration 
allied  that  the  defendants  insured  a  vessel  "  on  a  voyage  at  Hnd  from  New 
York,  via  Bangor,  to  St  Michaels,  Western  Islands ;  and  while  proceeding 
*on  said  voyage  said  ship  was  wrecked  and  totally  lost  by  the  penis  and  dan- 
gers of  the  sea;  and  the  answer  admitted  that  the  defendants  insured  the  ship 
for  that  voyage,  but  contained  a  general  denial  of  each  and  every  other  al- 
l<^ation  in  the  declaration.  The  plaintiff  introduced  evidence  to  prove  that 
the  vessel  was  prosecuting  the  voyage  set  out  in  the  declaration  and  named 
in  the  policy.  Held,  that  under  the  pleadings  the  defendants  were  entitled 
to  rebut  and  control  the  plaintiff's  evidence,  by  showing  a  deviation  from 
that  voyage  through  unreasonable  delay  at  Bangor.  —  Amsnick  v.  American 
Ins.  Co.,  Sup.  Ct  Mass.,  Cent  L.  J.,  September  10,  p.  205. 

A  judgment  cannot  be  collaterally  attacked  by  proceedings  in  bank- 
ruptcy. —  Goodhue  v.  King,  Sup.  Ct  *Cal.,  Pac.  Coast  L.  J.,  September  4, 
p.  64.' 

JiTDOMicNT.  —  Against  one  defendant  on  a  bond.  —  In  an  action  of  debt  upon  a 
bond  against  several  defendants,  the  taking  of  judgment  against  one  defend- 
ant for  want  of  an  affidavit  of  defence,  is  no  bar  to  a  proceeding  against  the 
others.  —  The  Commonwealth  v,  M'Cleary,  Sup.  Ct  Pa.,  Ch.  Leg.  N., 
August  28,  p.  425. 

Reversal  of^ — Recovery  of  money  paid  under,  — The  court  reversing  a 

judgment  hem  inherent  power  to  maxe  an  order  of  restitution,  which  order, 
when  made,  will  be  final  and  conclusive  between  the  parties,  and  cannot  be 
questioned  by  them  collaterally;  and,  in  such  case,  an  action  may  be  main- 
tained by  the  plaintiff  in  error  against  the  defendant  in  error,  to  recover 
money  paid  by  the  former  on  the  judgment  prior  to  the  reversal,  in  which 
action  it  will  lie  no  defence  for  the  defendant  in  error  to  show  that  the  money 
was  paid  voluntarily. — Hiler  o.  Hiler,  Sup.  Ct  Ohio,  Rep.,  September  8, 
p.  318. 

Judicial  Sale.  —  Insane  person  —  Notice.  —  A  judicial  sale  of  a  lunatic's 
property  will  be  valid  though  the  statutory  term  be  not  complied  with,  for 
the  notice  there  required  is  for  the  benefit  of  adversary  parties.  —  Mohr  o. 
Manierre,  U.  S.  Sup.  Ct,  Rep.,  August  25,  p.  225. 

Landlord  akd  Tenant.  —  See  Contbact. 

Lotteries.—  See  Police  Power. 

Master  and  SsRyANT. — Negligence  — Fellow-servant.  —  A  master  is  liable  for 
negligence  in  the  use  of  defective  machinery,  whereby  his  servant  was  in- 
jured, although  the  negligence  of  a  fellow-servant  contributed  to  the  in- 
jury. —  McMahon  v.  Henning,  Receiver,  U.  S.  Cir.  Ct  Dist  Kan.,  Fed. 
Rep.»  September  7,  p.  858. 

Mechanic's  Lien. — Plaintiff  cannot  acquire  a  lien  upon  a  building  for  the 
value  of  articles  taken  upon  the  premises  by  somebody  after  the  coinpletion 
of  the  building.    Under  contract  to  furnish  hardware,  the  plaintiffs  could 
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acquire  a  right  of  lien  upon  the  huilding  for  the  materials  actually  used  in  its 
construction.  —  Barrows  v.  Knight,  Sup.  Ct  CaL,  Pac  Coast  iJ  J.,  August 
14,  p.  726. 

CorUract  of  huaband — Knowledge  of  vnfe.  —  Where  a  building  is  erected 

at  the  request  of  a  husband  on  his  wife's  land,  the  mechanic's  lien  sttsches 
only  to  the  husband's  life-estate  in  such  land.  The  fact  that  the  wife  knew 
of  the  building  beln^  erected,  and  made  no  objection,  is  notenou^  of  itselC 
to  make  her  interest  m  the  land  liable  to  the  mechanic's  lien.  — Flannery  9. 
Bohrmayer,  Sup.  Ot  Conn.,  Rep.,  August  18,  p.  199. 

—  Notice  to  corporation  —  Fixturea. — The  personal  knowledge  *by  the  di- 
rector of  the  agricultural  society  of  the  erection  of  the  improvements  by  the 
defendant  Wood  upon  the  land  of  the  society,  is  not  the  knowledge  of  the 
society.  It  did  not,  therefore,  permit  the  improvements  to  be  congtruct*^! 
upon  its  land,  so  as  to  make  it  liable  for  their  construction  under  the  provi- 
sions of  the  mechanics'  Hen  law.  It  is  doubtful  whether  so-called  builUinfrs. 
consisting  of  dancing-hall,  swings,  and  seats,  are  fixtures  within  the  meiiniti^ 
of  the  mechanics'  lien  law,  for  which  the  society  would  be  chargeable  even 
with  notice.  Neither  swin^  nor  seats  are  buildings  or  structures  tor  whioh 
a  lien  may  be  filed.  —  Lothian  v.  Wood  et  al..  Sup.  Ct.  Cal.,  Pac.  Const  L  J., 
August  14,  p.  732. 

MiNiKO  Lands.  —  State  laws.  —  Plaintiff,  by  virtue  of  a  patent  granted  by  the 
State  of  California  under  the  act  of  the  Legislature  regulating  the  sale  of 
mineral  lands,  approved  March  28,  1874,  cannot  maintain  title  lucainst  citi- 
zens of  the  United  States  who  located  the  premises  as  mining  claims  in  1H52 
in  accordance  with  the  local  mining  regulations  and  customs,  Hnd  whi«>h  hsve 
since  been  held  and  worked  for  gold  as  mining  claims.  A  settlement  of  this 
character  prevents  the  title  from  passing  to  the  State  under  the  pmvisiiins  of 
the  seventh  section  of  the  act  of  Congress  of  March  8,  1853.  —  Wedekind 
o.  Craig,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  September  4,  p.  100. 

Lode  —  Location  —  Miners^  rights  —  Eoidence.  —  Where  a  location  ha* 

been  made  upon  the  top  or  apex  of  a  lode,  the  miner  mny  follow  it  to  any 
depth,  although  in  its  downward  course  it  may  enter  adjoining  land.  No 
location  can  be  made  on  the  middle  part  of  a  lode,  or  otherwise  than  at  the 
top  or  apex,  which  will  enable  the  locator  to  go  beyond  his  line.  Qtum, 
whether  a  location  made  on  the  dip  of  a  vein  would  not  be  valid  as  atpiinst 
one  of  a  later  date  higher  up.  The  top  or  apex  of  a  lode  is  the  end  or  edge 
or  terminal  point  ot  the  lode  nearest  the  surface  of  the  earth.  It  is  nut 
required  that  it  shall  be  on  or  near  or  within  any  given  distance  of  the  aur- 
fiice.  If  found  at  any  depth,  and  the  locator  can  define  on  the  ffurface  the 
area  which  will  enclose  it,  the  lode  may  be  held  by  such  location.  A  lode 
gains  a  new  end  or  terminal  point  by  detachment  from  a  larger  mass  thn»ugh 
the  disruption  and  upheaval  of  the  country  in  which  such  mass  was  situRt4>d. 
In  order  to  defeat  a  location  upon  a  valuable  part  of  a  lode,  in  any  of  the 
elements  which  attach  to  a  proper  location,  by  reason  of  the  connection  of 
the  lode  with  adjacent  parts  which  are  barren  and  worthless,  the  evidem-e 
should  clearlv  establi!«h  the  connection  and  unity  of  the  several  parts.  — Iri>n 
Silver  Mining  Co.  v.  Murphy,  U.  8.  Dist  Ct  Dwt  Nev.,  Fed.  Rep..  Septem- 
ber 7,  p.  868. 

MoBTQAOB. — Chattel  — Right  of  redemption  subject  to  mortgxigeor'e  creditors,  — 
Under  sect  8,  chap.  89,  and  sect  l6d,  chap.  66.  Gen.  SUt  1878,  where  the 
mortgagee  in  a  chattel  mortgage  has  not  sold  the  mortgi^d  goods  or  forecloeed 
the  mortgage,  the  mortgageor  has  a  subsisting  right  of  redemption,  which  ii 
subject  to  the  claims  of  the  mortgageor's  creditors,  and  may  be  reached  bv 
garnishment  Whether  it  can  properly  be  reached  by  a  levy  upon  the  mort- 
gaged goods  in  the  rightful  possession  of  the  mortgagee,  quctre.  But  where 
the  goods  are  in  fact  seized  upon  writs  of  attachment  against  the  mortgagf<>r. 
while  in  the  rightfiil  possession  of  the  mortgagee,  the  latter,  in  an  action 
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against  the  levying  oiBcer,  can  recover  only  the  value  of  his  interest  in  the 
goods.  —  Becker  p.  Dunham,  Sup.  Ct  Minn.,  N.  W.  Rep.,  August  li,  p.  82. 

Equity  of  redemption — Indebtedness  essential,  —  An  equity  of  redemp- 
tion 18  inseparably  connected  with  a  mortgase.  The  right  to  foreclose 
and  the  rignt  to  redeem  are  co-existent;  and  until  the  remedy  to  fore- 
close may  be  barred,  the  right  to  redeem  mav  be  exercised.  It  is  essential 
to  a  mortgage  that  there  should  be  a  debt  to  1>e  secured.  If  the  relation  of 
debtor  and  creditor  remains,  and  a  debt  subsists  lietween  the  parties,  then 
the  conveyance  must  be  regarded  as  a  security  for  the  payment,  and  be 
treated  in  all  respects  as  a  mortgage.  —  Montgomery  o.  Speck,  Sup.  Ct  Cal., 
Pac.  Coast  L.  J.,  August  28,  p.  8. 

Foreclosure  —  Impeaehing  decree.  —  After  confirmation  of  the  sale  of  a  rail- 
road under  decree  of  foreclosure,  holders  of  the  mortgage  bonds  will  not  be 
allowed,  at  a  subsequent  term,  to  be  made  parties  to  the  original  foreclosure 
suit,  for  the  purpose  of  impeaching  the  decree,  sale,  and  confirmation  as 
fraudulent,  although  in  the  order  or  confirmation  the  power  to  make  further 
order  is  expressly  reserved.  —  Wetmore  et  al.  p.  St  Paul  and  Pacific  R.  Co., 
U.  S.  Cir.  Ct.  Dist  Minn.,  Fed.  Rep.,  August  17,  p.  177. 

Futttre   advances  —  Inter oeninq  judgment,  —  The  record  of  judgments 

against  n  mortgageor  is  constructive  notice  to  a  mortgagee,  and  such  judg- 
ments are  to  be  preferred  to  the  lien  of  the  mortgage,  as  to  all  advances 
made  by  him  after  the  judgments  were  docketed.  —  Ackerman  v.  Hunsicker, 
Sup.  Ct  N.  Y.,  Ch.  Leg.  N.,  September  4,  p.  481. 

Void  though  duly  executed  when  signature  to  note  is  forged,  —  See  Bills 

AlTD  N0TK8. 

Wa^te  by  senior  mortgagee  in  ^session,  —  Mortgageors  or  owners  of  the 

equity  of  redemption,  in  possession,  have  no  right  to  commit  waste  upon 
the  mortgaged  premises  to  the  detriment  of  the  mortgage  security.  Mort- 
ngee  in  this  case  required  to  account  for  lumber  cut  from  mortgaged  prem- 
ises, to  the  detriment  of  another  mortgagee.  —  Scott  et  al.  v,  Webster,  Sup. 
Ct  Wis.,  Week.  Jur.,  August  19,  p.  802. 

MniriciPAL  ^OJn>^, —Negotiability.  —  It  is  competent  for  the  Legislature  to 
mHke  the  negotiability  of  municipal  bonds  dependent  upon  their  delivery  by 
the  treasurer  of  State.  A  purchaser  of  such  bonds,  purporting  upon  tlieiV 
face  to  have  been  issued  under  the  provisions  of  a  statute  containing  such 
condition,  is  not  a  bona  fide^  purchaser  without  notice,  where  such  bonds 
were  fraudulently  issued,  witnout  being  delivered  by  the  treasurer  of 
Stiite.  —  Lewis  v.  Barbour  Countv,  U.  S.  Cir.  Ct  Dist  Kan.,  Fed.  Rep., 
August  17,  p.  191. 

National  Bantks.  —  Jurisdiction  of  Federal  courts. — The  Federal  courts 
have  jurisdiction  over  all  suits  by  and  against  national  banks,  irrespective  of 
the  subject-matter.  Joining  merely  nominal  or  personal  parties  has  no 
eflTect  either  to  confer  or  exclude  the  iurisdiction ;  but  trustees,  executors, 
and  the  like  are  not  formal  parties,  within  the  meaning  of  the  rule,  where  in 
fact  interested  in  the  litigation.  Accordingly,  where  two  or  three  persons, 
claiming  a  certain  fund  which  was  in  the  custody  of  a  national  bank.  Drought 
their  bill  in  equity  against  the  bank  and  h  third  claimant,  and  the  bank  ex- 
hibited its  cross-bill,  praying  that  the  parties  might  interplead,  this  was  held 
to  confer  jurisdiction,  although  but  for  such  cross-bill  the  jurisdiction  was 
doubted*  —  Foss  et  al.  v.  First  National  Bank  of  Denver,  U.  S.  Cir.  Ct  Dist 
Col.,  Fed.  Rep.,  August  17,  p.  185. 

NoTiCB-  —  Dutif  of  person  xoho  should  give  notice.  —  A  person  chargeable  with 
the  dutv  of  giving  a  notice  does  not  perform  that  duty  bv  handing  the  party 
entitle<f  to  notice  a  paper  containing  such  notice,  especially  if  the  person  to 
whom  it  is  handed  is  directed  to  use  it  in  a  particular  way  and  for  a  particu- 
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lar  purpose,  which  does  not  require  him  to  examine  or  read  it  —  United 
States  V.  Pinover,  DisL  Ct.  South.  Dist  N.  Y.,  Fed.  Rep.,  August  81,  p. 
305. 

Partntership.  —  Estate  of  deeeaaed  ;>ar^n«r.— Partnership  a^^reement  and 
will  of  a  deceased  partner  construed,  and  held  not  to  render  the  general 
assets  of  the  estate  ot  the  decedent  Uahle  for  partnership  debts  contracted 
alter  his  death.  —  Cook  v.  Administrator,  U.  S.  Cir.  Ct.  South.  DbL  Ohio, 
Fed.  Rep.,  August  8,  p.  69. 

-'—Liability  of  eopai-iner.  — The  evidence  in  this  case  considered,  and  held 
to  tend  to  prove  a  partnership  between  two  of  the  defendants  as  to  third  per- 
sons. Where  an  action  is  brought  upon  a  partnership  liability  against  a  arm 
alleged  to  consist  of  three  persons,  and  upon  the  trial  it  appears  that  one  of 
them  is  not  a  member  of  the  firm,  but  the  two  are  members  of  it,  upon  proof 
of  the  alleged  partnership  liability,  judgment  may  properly  be  entered 
against  the  firm  of  two  members.  — Miles  Bros.  v.  Von  Deyn  etal.,  Sup.  Ct 
Minn.,  N.  W.  Rep.,  August  21,  p.  89. 

Asaignment  and  license  —  Surrender  by  aome  of  the  lieenaeea.  —  Any  ai- 

signmunt  of  a  patent  which  does  not  grant  an  entire  and  unqualified  monop- 
oly is  a  mere  license.  Such  a  license  is  a  several  and  not  a  joint  contmct. 
'1  he  surrender  of  a  license  by  some  of  the  licensees  does  not  avuid  the 
license  as  to  the  others.  The  licensees  who  have  been  released  from  a  con- 
tract b^'  such  surrender,  need  not  be  ioined  with  the  remaining  licenset^  in 
an  action  on  the  contract  containea  in  the  license.  —  Weberath  et  tl.  r. 
Celluloid  Man.  Co.,  U.  s.  Cir.  Ct.  Dist.  N.  Y.,  N.  J.  L.  J.,  September,  p. 
274;  Fed.  Rep.,  August  10,  p.  151. 

Patents.  —  Authority  of  attorney  —  Personal  representaHons  of  deeeaaed  w- 
ventora.  —  Where  an  application  was  made  for  a  patent  and  rejected,  and 
afterwards  the  applicant  died  and  his  attorneys  amended  the  application  and 
a  patent  whs  granted,  in  an  action  for  an  infringement,  heloj  that  the  au- 
thority of  the  attorneys  having  ceased  at  the  death  of  the  applicant,  the 
patent  could  not  be  sustained.  The  proceedings  of  the  patent-office  are  pre- 
sumed to  be  regular,  but  they  must  be  founded  upon  the  applicatlonfl  of 
livinjg  persons  or  their  personal  representatives,  and  the  oath  of  the  inventor 
or  his  personal  representatives,  in  accordance  with  the  statute. — Eagleton 
Man.  Co.  ».  West  Bradley  Man.  Co.,  U.  S.  Cir.  Ct  Dist.  N.  Y.,  Rep.,  Sep- 
tember 8,  p.  297. 

Improvement  —  Apparent    difference    in   eonatnictum — Injunction.— h 

patent  for  improvements  in  parlor  skates,  is  not  rendered  void  by  a  prior 
patent  for  parlor  skates,  containing  the  same  underlying  principle,  where  the 
difierences  in  construction  appeared  on  inspection,  and  on  evidence  as  to  the 
state  of  the  art,  to  be  patentable  improvements.  A  preliminary  injunction 
will  be  issued  to  restrain  the  infringement  of  such  patent,  although  the  orig- 
inal patent  has  expired  and  such  subsequent  patent  has  never  been  sustained 
on  final  hearing,  where  it  clearly  appears  that  that  patent  has  been  inten- 
tionally infrin^  under  a  patent  procured  for  the  purpose,  where  the  renriedy 
is  important  to  the  plaintiff,  and  no  reason  is  shown,  arising  out  of  the  situa- 
tion of  the  defendant,  why  the  injunction  should  not  be  granted. — Plimpton 
V.  Winslow,  U.  S.  Cir.  Ct  Dist  xMass.,  Fed.  Rep.,  August  81,  p.  888. 

— ^  Lieenae  —  Breach  of  covenant  —  Notice,  —  A  breach  of  covenant  does  not 
per  ae  work  a  forfeiture  of  a  patent-license.  In  case  of  default,  written  no- 
tice must  be  served  on  the  licensee  in  order  to  terminate  the  license,  whett 
such  license  provides  in  terms  for  sucK  notice.  —  White  v.  Lee,  U.  S.  Cir. 
Ct  Dist  Mass.,  Fed.  Rep.,  August  17,  p.  222. 

Patentaitle  combination,  —  To  render  a  combination    patentable,  thers 

must  be:  1.  A  novel  assemblage  of  parts  exhibiting  invention;  2.  A  coop- 
eration of  said  parts  producing  a  new  result    The  cooperation  required  need 
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not  be  simultaneous,  but  tbe  parts  must  act  unitedly  to  a  common  and  uni- 
Ury  result  — Hoffman  o.  Younjj:,  U.  S.  Cir.  Ct.  East  Dist  Pa.,  Fed.  Rep., 
September  1,  p.  259. 

Reissue.  —  A  reissue  can  only  be  granted  for  the  invention  which  formed 

tbe  subject  of  the  original  patent.  The  specification  may  be  amended  so  as 
to  make  it  more  clear  and  distinct;  the  claim'may  be  modified  so  as  to  make 
it  more  conformable  to  the  exact  rights  of  the  patentee,  but  the  invention 
must  be  the  same. — Yale  Lock  alan.  Co.  v.  Seavill  Man.  Co.,  U.  S.  Cir.  Ct 
Dist  Conn.,  Fed.  Rep.,  August  24,  p.  288. 

Scope  of  patented  invention  —  Extent  of  inventor* a  rights.  —  The  nature 

and  dcope  or  a  patented  invention  are  to  be  ascertained,  not  merelvfrom  the 
title  ^ven  to  it  in  the  patent,  but  from  the  entire  instrument,  including  the 
schedule  and  specification,  and  all  explanatory  drawing  thereto  annexed. 
One  patent  may  be  taken  for  different  improvements  in  a  single  machine; 
and  one  pntent  may  include  two  or  more  machines  or  improvements,  each  of 
which  is  or  may  be  auxiliary  to  produce  the  same  general  result  The  in- 
ventor  of  a  machine  is  entitled  to  the  benefit  of  all  the  uses  to  which  it  can 
be  put,  no  matter  whether  he  conceived  the  idea  of  the  use  or  not  An 
"improved  driving  gearing,"  included  in  the  specification  of  a  patent  granted 
for  an  "improvement  in  threshing-machines,''^ is  protected  when  applied  to 
a  sn wing-machine.  —  Burke  v.  Partridge,  Sup.  Ct.  N.  H.,  Rep.,  September 
8,  p.  810. 

Plkadino. — Abtitement,  —  Matter  in  abatement  must  be  plended  with  such 
particularity  as  to  exclude  every  conclusion  to  the  contrary.  Where  answer 
alleged,  "and  the  defendants  aver  that  their  rights  and  interests  in  all  mat- 
ters connected  with  the  subject-matter  of  this  action  are  separate  and  inde- 
pendent of  each  other,*'  held^  not  a  proper  statement  of  the  objection  of 
misjoinder. — Hillman  v.  Newington,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Sep- 
tember 4,  p.  88. 

Inauffieient  answer.  —  Where  an  answer  presents  nothing,  either  by  way 

of  denial  or  new  matter,  to  bar  or  defeat  an  action,  the  plaintiff  may  apply 
for  judgment  upon  the  plendings.  —  Hemme  r.  Hays,  Sup.  Ct  Cal.,  rue. 
Coast  L.  J.,  August  28,  p.  3. 

PoLiCK  Power  of  the  State.  —  Cannot  he  bargained  away — Mala  nrohi- 
bita  —  Charter  to  conduct  a  lottery  may  be  abrogated  at  the  will  of  the  sov- 
ereign. —  The  legislature  cannot  bargain  away  the  police  power  of  a  State, 
and  especially  when  it  affects  the  health  or  morals  of  the  public.  While 
taxation  is  in  general  necessary-  for  the  support  of  government,  it  is  not  a 
part  of  the  government  itself  No  government  dependent  on  taxation  for 
support  can  bargain  away  its  whole  power  of  taxation,  but  it  may,  in  the 
exercise  of  a  reasonable  discretion  and  for  the  public  good,  surrender  a  part 
of  ita  powers  in  this  particular.  The  contracts  which  the  Constitution  pro- 
tects are  those  that  relate  to  property  rights,  not  governmental.  Lotteries 
are  mala prohibita,  and  those  who  accept  a  charter  do  so  with  the  implied 
understanding  tiiat  the  people  in  their  sovereign  capacity,  and  through  the 
properly  constituted  agencies,  may  take  back  tne  right  at  any  time  the  public 
good  may  so  require.  The  right  to  stop  them  is  governmental,  nor  can  the 
legislature  granting  the  charter  prevent  subsecjuent  ones  from  repealing  the 
same.  —  Stone  et  al.  v.  The  State,  Sup.  Ct  Miss.,  South.  L.  J.  &  R.,  July, 
p.  667. 

Practice.  —  Impeaching  witness.  —  The  extent  to  which  the  examination  of  an 
impeaching  witness  should  be  extended  is  a  question  which  cannot  be  legiti- 
mately raised  for  the  first  time  either  in  argument  or  by  a  charge  to  the 
jurv.— Halbert  v.  Tbe  State,  Texas  Ct  App.,  Texas  L.  J.,  August  18,  p. 
7S6. 

Indictment  —  Civil  Rights   Act  —  Strict    construction.  —  The    act    com- 
monly known  as  the  "  Civil  Rights  Act"  in  so  far  as  it  prescribes  a  pen- 
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ally  for  the  exclusion  by  persons  in  chaige  of  steamboats,  theatres,  etc.,  of 
persons  on  account  of  color,  should  be  strictly  construed  in  cases  of  indidr 
ments  based  upon  a  violation  of  the  statute.  Where  the  indictment  sgainst 
the  defendant  all^^,  with  proper  aTerments,  the  exclusion  by  him  of  s 
person  on  account  of  his  color,  but  failed  to  allege  that  such  penon  was  st 
the  time  a  citizen  of  the  United  States,  the  case  is  not  brougnt  within  the 
statute,  and  the  indictment  is  defective.  —  United  States  «.  Henry  Taylor,  U. 
S.  Gir.  Gt  South.  Dist  III.,  Ch.  Leg.  N..  August  21,  p.  416. 

—  fntervention.  —  Whoever  has  direct  interest  in  the  matter  in  litintion,  in 
the  success  of  either  partv,  has  a  right  to  intervene.  — Coffey  v.  Greenfield, 
Sup.  Ct  Cal.,  Pac.  Coasf  L.  J.,  September  4,  p.  79. 

Motion  for  new  trial — Bill  of  exceptions. — Where  a  party  in  the  court 

below  files  a  motion  stating  only  a  single  ground  therefor,  and  such  motion 
is  sustained,  it  will,  in  the  supreme  Court,  in  the  absence  of  any  showing  to 
the  contrary,  be  conclusively  presumed  that  the  motion  was  sustained  on  the 
ground  stated.  A  rule  of  co'urt  provided  that  no  motion  for  a  new  trial  should 
be  heard  until  a  bill  of  exceptions,  ready  for  signature,  was  prepared  by  the 
party  asking  a  new  trial.  Held,  that  the  rule  is  inconsistent  with  the  spirit 
and  mtent  of  the  statute ;  that  the  trial  court  has  no  authority  to  require  s 
bill  of  exceptions  to  be  prepared  for  its  own  information ;  sucn  court  is  pre- 
sumed to  know  what  occurred  during  the  trial.  —  Bmery  v.  Bmery,  Sup.  Ct 
Iowa,  West  Jur.,  August,  p.  846. 

Second  writ  of  error.  —  A  writ  of  error  was  sued  out  by  the  plaintiff  be- 
low to  remove  to  the  Supreme  Court  a  judgment  upon  a  verdict  in  the  Mo^ 
ris  Circuit  This  writ  was  dul}r  returned  and  was  afterwards  dismissed  for 
want  of  prosecution.  No  remittitur  was  entered.  Within  three  years  s 
second  writ  was  sued  out,  directed  also  to  the  Morris  Circuit,  to  bring  up  the 
same  record.  Upon  motion  to  dismiss  this  wi  it,  held,  that  the  record  did 
not  remain  in  the  Circuit  Court  and  that  the  writ  of  error  was  a  nullity.— 
Welsh  V.  Brown,  Sup.  Ct  N.  J.,  N.  J.  L.  J.,  August,  p.  284. 

Public  Officer.  —  Removal  of  for  misdemeanor — Jurisdiction.  —  To  entitle 
the  State  to  the  removal  of  an  ofiScer  from  ofilce  upon  his  conviction  of  a 
misdemeanor,  the  Rct  or  omission  for  which  he  is  convicted  must  be  either 
wilful  or  corrupt^  and  not  a  mere  act  of  negligence  or  inadvertence.  The 
jurisdiction  of  the  District  Court  over  misdemeanors  involving  official  mis- 
conduct is  limited  to  that  class  of  misdemeanors  which  involve  unlswfiil 
ofidcial  behavior  on  the  part  of  a  county  ofilcer,  wUful  or  corrupt  in  its  cbs^ 
acter,  no  matter  whether  it  is  an  act  or  omission.  —  Watson  v.  The  State, 
Ct  App.  Texas,  Texas  L.  J.,  September  1,  p.  2. 

Railroad.  —  Use  of  steam  —  Nuisance  —  Fencing  crossings  in  eUy.  —  Where 
a  niilroad  is  a  lawful  structure  and  the  use  of  steam  is  permitted  by  law,  the 
use  of  the  road  and  the  use  of  steam  on  it,  independently  of  any  abuse,  if 
not  a  puitlic  nuisance  to  be  enjoined.  Where  the  abuse,  if  any/is  ^neral 
and  common  to  all  owners  of  adjacent  property,  the  defendants  can  be  called 
to  account  only  by  the  sovereign  authority.  The  fencing  of  a  railroad  in  a 
city  with  gates  at  the  street  crossings  is  a  regulation  for  public  safety,  and 
any  incidental  inconvenience  is  merged  in  the  superior  interest  of  tbe'jpub- 
lic  — Miller  v.  Long  Island  R.  Co.,  U.  8.  Cir.  Ct  East  Dist  N.  Y.,  Bem 
August  18,  p.  197. 

Railroad  in  Haitds  of  Rkcieiysr.  —  Conflicting  interests.  —  The  court  dis- 
cusses the  rights  of  conflicting  parties,  and  in  view  of  the  circumstances  of 
the  case  declines  to  appoint  a  separate  receiver  over  a  branch  or  feeder  of 
the  main  line,  while  the  two  remain  as  parts  of  one  road.  Several  orders 
are  made  for  the  present  management  of  the  road  by  the  receiver. —King 
V.  Ohio  and  Mississippi  Ry.  Co.,  U.  S.  Cir.  Ct  South.  Dist  HI.,  Ch.  L^- 
N.,  August  21,  p.  415. 
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BxAi.  Bbtatx.  —  Oolorable  tUU  —  Wrongful  poaseaHon  —  Ghod  faiih.  —  Oon- 
stmction  and  application  to  the  case  of  certain  proyisions  of  chap.  66, 
Laws  1878  (being  gects.  16  to  26,  o.  76,  Qen.  SUt  1878),  cbmmonly  called 
the  "  Occupying  Claimants'  Law."  A  person  is  properly  said  to  have  color 
of  title  to  lands  when  he  has  an  apparent  (though  not  real)  title  to  the  same, 
founded  upon  a  deed  which  puiports  to  convey  the  same  to  him.  In  the 
absence  of  evidence  to  the  contrary,  a  taking  possession  of  land  is  presuma- 
bly peaceable.  Takine  possession  f  land  in  good  faith  is  taking  possession 
in  a  Delief  that  such  taking  is  rightful.  The  fact  of  such  good  faith  may  be 
proved  directly  by  the  testimony  of  the  party  whose  good  faith  is  to  be 
shown.  The  question  of  good  faith  is  one  of  fact  and  for  a  jury-  Upon  the 
simple  issue  as  to  whether  a  party  has  paid  taxes  upon  lano,  tne  receipts  of 
the  proper  county  treasurer  are  competent  vrima  facie  evidence  of  such 
payment.  —  Seigneuret  v.  Fahey,  Sup.  Ct  Minn.,  N.  W.  Rep.,  August  14, 
p.  29. 

—— Xe€U0 —  Warranty — Different  tenants.  —  When  by  the  terms  of  a  leaae 
premises  pass  into  the  exclusive  possession  of  the  tenant,  there  is  no  implied 
warranty  that  they  are  safe  and  fit  for  habitation.  When  portions  of  a 
building  are  let  to  different  tenants,  and  the  landlord  retains  control  over  the 
general  passage-ways  and  stairs,  he  may  be  liable  to  tenants  for  injuries 
received  from  want  of  repair  therein,  known  to  the  landlord  and  not  com- 
municated to  the  tenant. — Looney  v,  McLean,  Sup.  Ct  Mass.,  Rep.,  August 
25,  p.  246;  Week.  Jur.,  August  12,  p.  288. 

Qidtclaiin  deed — Effect  in  passing  title.  —  A  deed  of  release  and  quit- 
claim will  as  effectually  pass  the  title  and  the  covenants  running  with  the 
land,  as  a  deed  of  bargain  and  sale,  if  the  deed  itself  contains  no  words 
restricting  its  meaning.  The  prior  record  of  a  deed  of  release  and  quit- 
claim will  give  it  preference  over  a  deed  of  the  same  land  previously 
executed,  unless  the  intention  is  clearly  manifested  not  to  include  in  the 
quitclaim  deed  the  land  mentioned  in  the  other  deed.  —  Brown  v.  Banner 
Coal  Co.,  Sup.  Ct  III.,  Fed.  Rep.,  August  26,  p.  242. 

See  GovuRKMKifT  Lands. 

Beckiykbb.  — Suits  against  —  Right  of  trial  by  jury.  — Property  in  the  hands 
of  a  receiver  is  in  custodia  legis.  His  possession  is  the  possession  of  the 
court  appointing  him.  No  suit  can  be  Drought  against  him  to  disturb  his 
possession,  or  to  chaige  him  with  liability  for  an  act  done  in  the  performance 
of  bis  duties  as  such  receiver,  without  the  consent  of  such  court  Any  one 
instituting  such  a  suit  without  leave  may  be  enjoined  or  attached  for  con- 
tempt The  proper  proceeding  is  to  apply  to  the  court  appointing  the 
receiver  by  petition,  setting  fortn  therein  the  grounds  of  complaint  There- 
upon the  court  will  direct  a  trial  bv  ajurj%  reference  to  a  master,  or  such 
other  mode  of  proceeding  as,  in  its  discretion,  it  may  deem  best  The  right 
of  trial  by  jury  in  such  a  proceeding  against  a  receiver,  on  a  common-law 
cause  of  action,  is  not  an  absolute  right  but  the  granting  or  withholding 
thereof  lies  within  the  sound  discretion  of  the  court  Such  a  proceeding  is 
not  a  "suit  at  law"  within  the  provision  of  the  Constitution  guaranteeing 
the  right  of  trial  by  JU17.  Upon  application  of  bondholders  of  the  Indian- 
apolis, Cincinnati,  and  LiSfayette  Railroad,  in  a  suit  to  foreclose  their  security, 
a  receiver  was  appointed  to  operate  the  road.  During  such  operation  a 
train  ran  over  a  Mrs.  Cork.  A  petition  was  filed  in  the  ^reclosure  proceed- 
ins^  by  her  husband,  as  administrator,  to  recover  damages  for  her  death. 
Held,  that  petitioner  was  not  entitled  to  a  trial  by  jury.  —  Kennedv  r. 
Indianapolis,  Chicago,  and  Lafayette  R.  Co.,  and  In  re  Frank  Cork's  Peti- 
tion, U.  S.  Cir.  Ct  South.  Dist  Oliio,  Fed.  Rep.,  August  10,  p.  97. 

Bboooniz AKC1E.  —  Defective  indictment  no  defence  to  scire  facias  to  enforce 
penalty  of  bond. — In  Tennessee  any  bond,  good  as  a  common-law  obliga- 
tion, voluntarily  given  and  filed  with  the  clerk  as  a  bail  bond,  upon  which 
the  defendant  is  released  by  the  court  is  sufficient  and  is  equivalent  to  a 
statutory  bond  properly  taken  in  all  respects.     It  becomes  part  of  the  record, 
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Becoonizancb  —  Continued. 

and  sdre  facitu  lies  upon  it  whether  taken  he  fore  a  proper  officer  or  not 
The  clerk  may,  under  tne  immediate  direction  of  the  court,  take  the  acknowl- 
edgment of  a  bail  bond  and  approve  it  He  acts  tor  the  court  and  derives 
the  power  from  it,  and  not  as  a  magisterial  officer  acting  under  a  statutory 
power  to  bold  to  bail. — United  States  v.  Evans,  U.  8.  Oir.  Ct.  West  Disu 
Pa.,  Cr.  Law  Mag.,  September,  p.  600. 

RsMOv AL  OF  Causes.  — Irregularity  of  bond  — Objection  token  made  too  late.  — 
Where,  upon  petition  to  remove  a  cause  from  tne  State  to  the  Federal  ctmrt, 
an  order  is  made  removing  the  same,  and  such  order  recites  that  the  court  finds 
the  allegations  of  the  petition  are  true ;  that  all  the  parties  consented  thereto, 
and  that  the  petitioner  has  filed  a  bond  as  required  oy  law,  and  upon  such  re- 
moval the  Federal  court  takes  jurisdiction,  appoints  a' receiver,  who  for  a  long 
time  acts  under  the  orders  of  the  Federal  court  even  if  it  be  admitted  that  the 
bond  for  removal  was  irreeular  or  objectionable,  such  objection  then  ctunes 
too  late,  and  cannot  be  made  the  gmund  for  remanding  the  cause  t^>  the  8tste 
court  An  objection  that  the  application  was  not  made  in  tim<'  at  the  first 
term  of  the  Sttite  court  at  which  the  case  might  have  been  tried,  cannot  be 
considered  as  founded  on  facts  which  appear  in  the  record  to  justify  it. 
Under  the  circumstances  it  shouM  affirmatively  appear  that  the  cause  might 
have  been  tried  at  a  term  before  that  at  whicl)  the  application  was  made.— 
Hervey  v.  Illinois  Midland  Ry.  Co.,  U.  S.  Cir.  Ct  South.  Dist  111.,  Ch.  Leg. 
N.,  August  14,  p.  407. 

Trial  —  Term — Pleadings.  — Under  the  act  of  1876,  the  term  at  or  before 

which  a  cause  is  removable  to  the  Federal  court  is  the  term  at  which  by  Isv 
a  case  is  triable,  i.e.,  subject  to  be  tried  on  its  merits.  The  statute  does 
not  contemplate  any  delay  for  the  purpose  of  settling  the  pleadings  in  the 
State  court.  These  can  hie  settled,  if  necessarv,  after  removal.  —  Murnivr. 
Holden.  U.  S.  Cir.  Ct  West  Dist  Mo.,  Week-Jur.,  September  9,  p.  862*. 

BKSTRAifTT  OF  Trade.  —  See  Contract. 

Succession.  —  L^x  loci  —  Equity  will  enforce.  —  The  descent  of  personal 
property  is  governed  by  the  law  of  the  place  of  the  last  actual  domicile  of 
the  intestate,  although'this  was  in  a  foreign  country.  If  in  case  of  the  death 
of  an  intestate  in  a  foreign  jurisdiction, "where  he  had  obtained  an  actuid 
domicile,  his  heirs  in  the  home  jurisdiction  obtain  possession  of  the  estnte, 
in  part  contrary  to  the  law  of  the  foreign  jurisdiction,  it  belongs  to  the 
powers  of  a  court  of  equity  to  hold  them  as  trustees  and  compel  them  to 
account  therefor  to  the  person  legally  entitled.  —  Russell  v.  Madden;  Sup. 
Ct  111.,  Ky.  L.  Rep.,  September,  p.  162. 

SxjRKTYSHip.  —  One  may  be  a  surety  merely,  as  between  himself  and  his  co- 
promisor,  and  yet  as  to  the  creditor,  both*^his  apparent  and  actual  character 
be  that  of  principal.  A  party  may  waive  his  right  to  be  treated  as  surety, 
and  agree  that  he  should  be  bound  as  upon  his  unconditional  promise.— 
Harlan  v.  Ely^,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  September  4,  p.  85, 

—  Guaranty  with  condition  —  Notice  to  guarantor.  —  Action  on  a  guaranty 
as  follows:  *'H.  R.  H.,  Esq.:  If  Mr.  J.  G.  H.  contracts  with  you  for  lime 
and  plaster  to  be  used  in  nre-proofing  and  plastering  Citv  Hall  und  Court- 
House  buildings  in  Providence,  promising  to  pav  your  bills  fn>m  monevs 
received  by  him  for  work  done  on  said  builditigs  1  will  guarantee  the  faith- 
ful performance  of  such  contract  with  you.  Yours  truly,  J.  G.  B."  Held, 
that  this  offer  of  guaranty  was  conditional ;  that  B.  was  entitled  to  notice  that 
the  condition  was  accepted,  and  that  without  distinct  notice  of  such  acceptance 
it  did  not  take  eff«*ct  The  lime  and  plaster  were  in  fact  furnishedL,  not  by  H.. 
but  by  theplaintiflf  K.  Held,  that  K.  could  not  hold  B.  on  his  sruarantT 
offered  to  H.,  nor  could  he  maintain  his  action  on  the  ground  that  H.  was  his 
agent  —  King  v.  Batterson,  Sup.  Ct  R.  I.,  Cent  L.  J.,  September  17, 
p.  226. 
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Taxation.  —  Exemption  from,  —  See  Corporations. 

I^roeeedinga  to  enforce,  —  Tax  proceedings  are  in  invitum^  and  to  be  valid 

must  be  in  strict  accordance  with  the  statute.  The  description  must  be 
certain*  of  itself,  and  not  such  as  U)  require  evidence  aliunde  to  render  it  cer^ 
tain.  What  would  be  a  good  description  in  a  deed  might  be  bad  in  an  assess- 
ment-roll.  The  owner  and  all  other  persons  inspecting  the  roll  should  be  able 
to  know  what  particular  land  ia  a^ssessed.  Assessment  will  be  void  if  land  on 
the  roll  be  not  clearh  described.  —  The  People  ».  Mahoney,  Sup.  Ct  Cal., 
Pac.  Coast  L.  J.,  August  28.  p.  27. 

Usurpation  in  Offick. —  Yoaemite  Valley  case,  — Yosemite  commissioners, 
app<jinted  by  the  governor,  under  the  act  approved  April  2,  1866,  to  carry 
out  the  purposes  of  the  grant  of  the  Yosemite  Vallev  to  California  by  the 
Ui»ited  States,  were  i^tate  officers,  and  their  term  of  otnce  ex^)ired  four  years 
after  their  appointment  The  grant  to  the  State  of  California  was  a  dedica- 
tion to  the  public,  brought  about  by  the  combined  action  of  the  Federal  and 
Stale  governments.  The  State  is  a  trustee  —  if  there  be  any  trustee  —  and 
the  commissioners  are  mere  agents  of  the  State,  clothed  with  functions  af- 
fecting the  public,  assigned  to  them  by  State  laws,  and  are  officers  of  the 
State.  The  grant  was  not  in  the  nature  of  a  trust  — The  People  ».  Ash- 
burner,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  September  4,  p.  105. 

Vjen'DOR  and  Purchaser- — Fire  insurance  —  Insurance  by  vendor  —  Fire 
after  contract,  but  before  completion — Right  to  insurance  moneys  — A  vendor 
contracted  with  a  purchaser  for  the  sale  of  a  house  which  had  been  insured 
by  the  vendor  against  fire.  After  the  date  of  the  contract  but  before  the 
date  fixed  for  completion,  the  house  was  burnt,  and  the  vendor  received  the 
irisurniice  money  Irom  the  office.  The  contract  contained  no  reference  to  the 
iiwurance.  Held,  that  the  purchaser  was  nut  entitled  as  against  the  vendor 
tt)  the  benefit  of  the  insurance,  either  by  way  of  abatement  of  the  purchase- 
money  or  reinstatement  of  the  premises.  Qucere,  whether  in  such  a  case,  a 
Contract  of  fire  insunmce  being  merely  a  contract  of  indemnity,  the  insur- 
ance company  cannot  compel  the  vend(»r  to  refund  the  money  they  have 
paid,  if  he  gets  his  full  purchase-money  from  the  purchaser.  —  Raynor  ». 
Preston,  Eng.  High  Ct  Just,  Week.  Jurl,  September  2,  p.  84D. 

Wills.  —  Interlineations  after  execution, —  Where  two  interlineations  were 
introduced  into  a  will  after  execution  and  attestation,  but  the  testatrix  duly 
initialled  the  same  in  the  margin  opposite  them,  and  the  witnesses  also  sub- 
scribed their  initials  in  attestation  of  such  signature  (by  initialling)  of  the 
testatrix,  held^  that  the  interlineations  weredulv  executed,  and  were  entitled 
to  probate  as  part  of  the  will.  —  In  re  Goods  of  lilewett,  £ng.  High  Ct  Just, 
Alb.  L.  J..  August  7,  p.  118. 

Probate  of —  Proof  of  intention  of  testator,  —  Proof  of  objections  made 

by  deceased  to  names  inserted  in  the  rough  draft  of  a  will  are  part  of  the  res 
geUa  to  show  that  the  will  is  in  conformity  with  the  will  of  the  testator,  is 
adniissible  for  that  purpose.  —  Nelson  v.  AcClanahan,  Sup.  Ct  Cal.,  Pac. 
Coast  L.  J.,  August  7,  p.  716. 

Proeeedina  to  set  aside  in  rem —  Parties,  —  A  proceeding  to  set  aside  a 

will,  under  the  Ohio  statute,  is  a  proceeding  in  rem.  In  such  a  proceeding 
every  one  interested  may  become  a  party  to  the  record,  but  there  are,  strictly 
speaking,  no  parties.  The  rii^hts  of  the  parties  are  not  determined.  The 
legal  status  ol  the  will  — whether  the  instrument  is  the  last  will  of  the  tes- 
tator—  is  the  only  question  in  issue.  —  McArthur  et  a1.  v,  Allen  et  al.,  U.  S. 
Cir.  Ct  South.  Dist  Ohio,  Fed.  Kep.,  August  81,  p.  318 ;  Ch.  Leg.  N.,  August 
28,  p.  423. 
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BI-MONTHLY  LIST  OF  VALUABLE  ARTICLES  IN 
THE  LA  IV  PERIODICALS. 

AUTHORITT  OF  W1VE8  AS  AOBNTS  OF  THXIB  HUBBANDS. — Irish  L.  T.,  Julv 

10  and  July  17. 
OiYiL  DuRKM  Ain>  Undub  Ikflttbkcb.  —  Ky.  L.  Rep.,  September,  p.  187. 

COMPELLDTO  P&I80NBB  TO  FURNISH  PCBSOKAL  EyIDBNCB  OF  HIS  IdXHTITT.— 

Alb.  L.  J.,  August  21,  p.  144. 

CoNORBSs  AND  THB  Trbatt  Powbb.  —  Alb.  L.  J.,  August  14,  p.  126. 

Dbyiation  of  Ships  to  says  Propbrtt.  — Irish  L.  T.,  August  28,  p.  496. 

Do  Appbals  carry  up  THB  WHOLB  Cask? —  Wnsh.  L.  Rep.,  Augiut  16,  p. 
618. 

English  Law  and  Irish  Land.  —  Irish  L.  T.,  July  17,  p.  856. 

HoMioiDB  IN  SELF-DEFBNCB.r- Am.  L.  Rev.,  August,  p.  545. 

iNDiymuAL  Liability  of  Stockholders  in  Iowa  Corporations.— West 
Jur.,  August,  p.  888. 

Insurance  on  Stock  of  Goods — Particular  Exception. — Alb.  L.  J., 
September  11,  p.  204. 

Intbrposino  the  Statute  of  Limitations  by  Demurrer.  —  Week.  Jur., 
August  5,  p.  259. 

Larceny  by  Agent,  Servant,  or  Clerk.  —  Crim.  Law  Mag.,  September, 
p.  555. 

Llability  of  Sheriffs  before  Return  of  Execution.  —  Alb.  L.  J.,  Auguit 
21,  p.  146. 

Liability  of  Water  Company  to  Citizens  for  Breach  of  Contbact  to 
supply  City.  — Alb.  L.  J.,  August  14,  p.  124. 

Limited  Liability  of  Ship-owners.  —  Alb.  L.  J.,  August  28,  p.  166;  Sep- 
tember 4,  p.  185. 

Marriage  Contracts  by  Infants. — Irish  L.  T.,  July  8,  p.  882. 

Master  and  Servant.  —  Cent  L.  J.,  August  18,  p.  128. 

Payment  of  the  Liabilities  of  Copartners.  —  Cent  L.  J.,  September  17, 
p.  221. 

Pleading.  —  Replication  de  injuria,  —  N.  J.  L.  J.,  September,  p.  267. 

The  Acts  of  Agent  after  Death  of  his  Principal. — Am.  L.  Reg.,  Jolr, 
p.  40L 

The  Cost  of  Lawsuits.  —  Irish  L.  T.,  August  28.  p.  484. 

The  Customs  of  Bankers. — Rhodes's  Journal,  August,  p.  441. 

The  Inviolability  of  Telegrams.  —  South.  L.  Rep.,  August,  p.  611,  ex- 
tracted from  Irish  L.  T. 

The  Law  of  Slander  as  applicable  to  Physicians.  —  Am.  L.  Reg.,  Au- 
gust p.  466. 

The  Legal  Operation  of  Treatibs.  —  Alb.  L.  J.,  September  11,  p.  206. 

The  Right  of  a  Stranger  to  Maintain  an  Action  upon  a  Contbact.— 
Cent  L.  J.,  August  27,  p.  161. 

The  Status  of  the  Accused  during  Trial. —  Cent  L.  J.,  August  27,  p.  1^ 

The  Shrewd  Man  of  Business  and  the  Courts  of  Commercial  Crrns.— 
Cent  L.  J.,  September  10,  p.  208. 

The  Treaty  Power.  —  Alb.  L.  J.,  August  7,  p.  107. 

The  Value  of  Roman  Law  to  the  Modern  World.  —  Va.  L.  J.,  Augw^ 
p.  458. 

Ultra  Vires.  —Cent  L.  J.,  July  80,  p.  81 ;  August  6,  p.  101. 
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SOUTHERN  LAW  REVIEW 


Vol.  VI.,  N.  S.]     St.  Louis,  Dkcembkk,  1880.     [Number  5. 

MODERN  LEGISLATION  TOUCHING  MARITAL 
PROPERTY  RIGHTS. 

The  foregoing  article  was  originally  prepared  for  and  read  before  the 
American  Social  Science  Association,  and  we  are  indebted  to  the  courtesy 
of  the  writer  for  permission  to  publish  it  in  the  Review,  in  advance  of  its 
regular  publication  in  the  "Proceedings."  Its  treatment  of  the  subject  is  not, 
nor  was  designed  to  be,  as  practical  as  if  it  had  been  prepared  for  these  pages. 
But  we  have  long  desired  to  present  to  our  readers  an  acceptable  discussion 
of  the  property  rights  of  married  women,  and  this  paper  exhibits  so  clearly 
and  simply  the  evolution  of  the  modern  legislation  on  that  subject,  that  it 
serves  as  an  admirable  introduction  to  the  more  practical  consideration  of  the 
work  of  the  courts  on  this  problem,  in  an  article  now  in  preparation,  which  we 
hope  to  publish  in  our  next  number.  —  [Ed,  South.  L.  Rkv. 

During  more  than  thirty  years  past  the  several  States 
of  this  Union  —  some  earlier,  some  later,  now  with  hesi- 
tating steps,  again  with  innovating  boldness  —  have  been 
legislating  upon  the  subject  of  property  rights  under  and  as 
affected  by  the  marriage  relation.  In  no  less  than  fifteen 
States  this  topic  has  been  thought  to  deserve  a  place  among 
the  provisions  of  their  Constitutions,  beginning  with  the  Con- 
stitution of  California  adopted  in  1849. 

Almost  without  exception,  the  legislation  referred  to  has 
been  a  departure,  varying  greatly  in  degree  but  uniform  in 
tendency,  from  the  rules  and  principles  of  the  common  law, 
inherited  or  adopted  from  England,  and  the  foundation  upon 
which,  in  all  the  States  except  California,  Louisiana,  and 
Texas,  their  several  superstructures  of  municipal  law  were 
VOL.  VI.  NO.  5.  41 
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for  the  most  part  erected.  In  all  such  statutes  the  end 
proposed  seems  to  have  been  the  relief  of  married  women 
from  supposed  injustice,  and  the  protection  of  the  prop- 
erty which  they  possessed  before,  or  might  acquire  or  earn 
during  marriage,  from  any  claim  in  favor  of  their  husband's 
creditors.  That  such  protection  is  necessary,  wise,  and  just, 
is  the  common  postulate  of  all  the  statutes  in  question. 

But  the  degree  and  the  mode  of  development  of  this  im- 
portant proposition  has  varied  greatly  in  different  States. 
For  example,  under  the  Tennessee  statutes  of  1850,  amended 
in  1875,  it  went  no  further  than  the  exemption  of  the  wife's 
property,  real  and  personal,  from  seizure  by  the  husband's 
creditors,  and  the  requirement  of  the  wife's  concurrence  in 
the  husband's  sale  of  her  real  estate.  Under  these  acts 
the  old  doctrine  of  the  common  law  remained  essentially 
unimpaired,  to  wit,  that  at  law  —  that  is,  in  the  absence 
of  voluntary  trust  settlements  under  the  principles  of  equity 
jurisdiction — the  legal  ownership  and  control  of  the  wife's 
property  in  possession  passed  by  the  marriage  to  the  hus- 
band. In  Missouri,  on  the  other  hand,  legislation  which 
began  in  1849  with  a  mere  exemption  from  seizure  on  exe- 
cution for  the  husband's  ante-nuptial  debts,  of  all  property 
owned  by  the  wife  before,  or  acquired  by  her  during  the 
marriage,  has  at  length  blossomed  and  expanded  into  the 
present  code  of  1879.  This  not  only  secures  to  the  wife 
the  absolute  ownership  and  control,  independent  of  her  hus- 
band, of  all  personal  property  which  she  may  own  at,  or 
acquire  by  gift,  bequest,  or  inheritance,  or  by  purchase  with  her 
separate  estate,  or  her  own  labor,  or  as  damages  for  a  tort  to 
herself  during  the  marriage,  but  in  terms  disables  the  hus- 
band from  selling,  encumbering,  of  otherwise  disposing  of 
any  such  property,  unless  by  her  express  assent  in  writing, 
fully  authorizing  him  thereto.  The  provisions  of  the  same 
code  in  respect  of  the  husband's  interest  in  and  control— 
or  want  of  control  —  over  real  estate  owned  by  the  wife 
involve  almost  as  complete  an  abandonment  of  the  common- 
law  rules ;  though  in  Missouri,  as  in  several  other  States,  we 
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find  an  anomalous  survival  of  that  common-law  right  in 
the  husband  known  as  his  "estate  by  the  curtesy,"^ 
namely,  his  right  in  virtue  of  the  marriage,  consequent  upon 
the  birth  of  a  child,  the  husband  also  surviving  the  wife,  to 
an  estate  for  his  life  in  the  lands  owned  by  the  wife  in  fee. 
In  Massachusetts  the  changes  from  the  old  law  are  even 
more  sweeping,  but  for  our  immediate  purpose  these  illus- 
trations suffice. 

It  is  the  object  of  this  paper  to  call  attention  to  some 
of  the  more  important  changes  which  have  taken  place 
in  the  municipal  law  of  the  United  States  touching  this 
class  of  property  rights,  so  intimately  connected  with 
the  very  framework  of  society  itself.  Its  limits  preclude 
any  attempt  to  set  forth  either  the  history  or  the  full  effect 
of  the  several  statutes  in  question.  Such  a  task  would 
involve  the  collation  of  two  or  three  hundred  separate 
enactments,  in  nearly  forty  different  States,  during  a  period 
of  thirty  years  and  more,  and  which  have  been  under  dis- 
cussion in  perhaps  a  thousand  or  two  of  decided  cases.  Mr. 
Bishop's  treatise  on  the  "  Law  of  Married  Women."  of 
which  the  second  volume,  specially  devoted  to  the  modern 
legislation  on  this  subject,  was  published  in  1875,  is  one  of  the 
latest  .and  best  authorities  upon  the  subject,  evincing  great 
research  and  independent  thought;  and  the  present  writer 
desires  once  for  all  to  express  his  obligations  to  it  for  many 
of  the  statements  herein  made.  A  still  later  treatise,  by  Mr. 
^yells,  of  Illinois,  though  less  elaborate,  is  also  a  valuable 
statement  of  the  existing  law. 

In  truth,  the  magnitude  of  the  task  is  not  its  greatest  dif- 
ficulty. The  chief  embarrassment  of  any  attempt  to  state 
accurately  or  completely  the  existing  law  on  this  subject 
would  be  found  in  the  fact  that  while  these  statutes  are 
destroying,  piecemeal,  the  ancient  common-law  system  of 
marital  property  rights,  expounded  and  eulogized  by  Black- 
stone,  it  has  not  yet  been  replaced,  even  in  States  where 
not  a  vestige  of  the  coqimon  law  on  this  subject  remains, 
by  a  new   system,   symmetrical,   consistent,    or   complete. 
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To  quote  from   Mr.  Parsons's  treatise  on  the  Law  of  Part- 
nership :  — 

**The  whole  law  of  married  women  is,  in  this  country,  or  in 
many  of  our  States  at  least,  in  a  transition  condition,  and  it  is  not 
easy  to  ascertain  or  define  it.  There  is  everywhere  a  strong  dis- 
position to  escape  from  the  old  feudal  doctrine,  which  almost 
merged  the  existence  of  the  wife  in  that  of  the  husband.  We  do 
not  always  remember,  however,"  adds  this  eminent  jurist,  whose 
warning  hasty  legislators  and  too  ardent  reformers  might  heed  with 
profit,  "that  the  opposite  of  wrong  is  not  necessarily  right." 

In  like  manner,  Mr.  Schouler,  in  the  introductory  chapter 
of  his  work  on  Domestic  Relations,  says  :  — 

**  The  law  of  England  and  America  on  this  topic  [husband  and 
wife]  is  now  undergoing  a  remarkable  change;  and  so  unsettled  are 
its  principles  at  the  present  time,  that  the  writer  has  felt  con- 
strained to  depart  somewhat  from  the  usual  plan  of  law  treatises, 
adopting  what  might  be  termed  a  consecutive  or  historical  arrange- 
ment of  his  materials,  since  otherwise  the  subject  would  furnish 
to  the  reader's  mind  little  else  than  a  series  of  unreconciled  contra- 
dictions ^ 

It  may  be  doubted  whether,  in  respect  of  any  other  class 
of  property  rights,  the  actual  status  of  the  municipal  la^w  of 
many  of  the  United  States,  or  its  just  administration,  is 
attended  with  so  much  uncertainty.  Bench  and  bar  alike 
are  constantly  embarrassed  by  the  duty  of  construing  and 
applying  new  statutes,  whicli  in  part  abrogate  and  in  part 
leave  untouched  long-established  rules:  statutes  couched 
in  terms,  the  full  force  of  which  the  legislator  evidently  had 
not  weighed,  and  raising  new  questions  for  which  they 
aflford  no  solution.  Yet  the  courts,  compelled  to  face  these 
questions  in  the  ceaseless  conflict  of  human  interests,  must 
somehow  solve  them :  if  not  by  the  express  provisions  of 
the  statute,  then  in  harmony  with  its  probable  intent,  and 
also  in  harmony  with  other  established  rules  of  property  or 
conduct,  to  disturb  or  ignore  which  would  be  equally  an 
abuse  of  judicial  power  and   the  sure   occasion  of  future 
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injustice.  It  is  not  surprising  that  inconsistencies,  not  only- 
apparent  but  real,  should  be  met  with. 

But  history  teaches  nothing  more  clearly  than  that  funda- 
mental changes  in  laws  and  institutions,  especially  among  a 
free  people,  can  come  about  only  by  this  process  of  devel- 
opment. They  are  evolved,  commonly  by  slow  degrees,, 
from  antecedent  habits,  customs,  and  laws  which  no  longer 
satisfy  desires  or  respond  to  convictions  constantly  modified 
by  new  material  conditions,  new  moral  and  political  forces, 
themselves  the  product  of  causes  equally  composite,  equally 
the  outgrowth  of  the  past,  but  peculiar  to  that  people  and 
to  that  stage  of  its  history. 

And  the  process  itself,  whether  of  true  growth  or  of 
decay,  is,  for  most  of  those  whose  destiny  it  affects,  as 
unconscious  as  the  daily  growth  or  decadence  of  their 
physical  frame. 

It  is  the  province  of  social  science  to  observe  and  com- 
pare the  phenomena,  scattered  (it  may  be)  through  long 
periods  and  over  wide  areas,  from  which  to  ascertain  the 
causes  and  tendencies  of  such  a  process ;  to  forecast  their 
operation,  to  discern  those  which  exalt  and  purify  society 
from  those  which,  uncontrolled,  tend  only  to  its  degrada- 
tion —  and  thus  to  aid  the  moralist  and  the  law-maker  to 
enlist  on  the  side  of  beneficent  progress  even  the  uncon- 
scious and  unmoral  forces  of  natural  appetite  and  desire. 

Let  us  endeavor,  in  part  at  least,  to  analyze  the  meaning 
and  the  tendency  of  the  legislation  already  referred  to :  to 
which  end  must  first  be  considered  the  preexisting  laws 
which  it  changes  or  repeals. 

Every  system  of  jurisprudence  includes,  or  rather  rests 
upon,  a  body  of  rules,  principles,  and  maxims,  constituting 
what  is  called  "  the  unwritten  law,"  as  distinguished  from 
the  written  or  statute  law  of  express  legislative  enactment. 
In  all  our  American  States  except  one,  the  "  common  law," 
or  the  unwritten  law  of  England,  as  modified  by  statutes,  sup- 
plies the  unwritten  rule  —  the  "  civil "  or  Roman  law  taking 
its  place  in  Louisiana.     As  between  the  unwritten  law  and  a 
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conflicting  statute,  the  latter  of  course  prevails,  being  the 
later  fiat  of  the  supreme  power.  But  no  legislative  code 
ever  did  or  could  provide  for  the  infinitely  various  contin- 
gencies of  human  life,  to  say  nothing  of  the  ever-recurring 
necessity  of  applying  and  interpreting  the  statutes  them- 
selves;  wherefore  recourse  must  be  constantly  had  to  the 
unwritten  rules  and  principles  found  in  the  authoritative 
decisions  of  the  courts.  Hence  it  has  been  truly  said  that 
"  all  provisions  of  law,  statutory  and  common,  at  whatever 
several  dates  established,  are  to  be  construed  together,  as  con- 
tracting, expanding,  enlarging,  and  attenuating  one  another 
into  one  harmonious  system  of  jurisprudence.'*  It  is  there- 
fore necessary,  as  Lord  Coke  said  long  ago,  "  to  know  what 
the  common  law  was  before  the  making  of  a  statute,  whereby 
it  may  be  seen  whether  the  statute  be  introductory  of  a  new 
law  or  only  affirmative  of  the  common  law ;  because  this," 
he  continues,  "  is  the  very  lock  and  key  to  set  open  the 
windows  of  the  statute." 

"The  common  law,"  says  Mr.  Justice  Blackstone,  " con- 
sidered marriage  in  no  other  light  than  as  a  civil  contract; 
allowing  it  to  be  good  and  valid  in  all  cases  where  the 
parties,  at  the  time  of  making  it,  were  willing  to  contract, 
legally  able  to  contract,  and  actually  did  contract  in  the 
forms  and  solemnities  required  by  law.** 

These  words  of  the  justly  celebrated  commentator  on  the 
English  common  law  have,  however,  been  criticised  as  inac- 
curate, in  this:  that  marriage, —  that  is,  the  relation  or  con- 
dition of  husband  and  wife,  —  while  it  originates  in  a  contract, 
is  not  itself  a  contract,  but  a  status.  This  distinction  is  of 
the  highest  importance.  It  is  characteristic  of  the  contract 
of  marriage,  that  when  a  man  and  a  woman  do  by  mutual 
and  lawful  agreement  become  husband  and  wife,  they  thereby 
enter  into  and  create  for  themselves  a  civil  and  political  status 
which  the  State  controls,  and  the  rights,  duties,  and  liabili- 
ties growing  out  of  which  the  State,  not  the  contracting 
parties,  prescribes  and  regulates.  To  adopt  Mr.  Bishops 
illustration :  — 

**If  two  couples  were  married  side  by  side,  and  the  man  and 
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woman  constituting  one  couple  agreed  that  he  should  be  master 
and  she  should  obey  him,  and  they  who  constituted  the  other 
couple  agreed  that  the  woman  should  be  the  master  and  the  man 
should  obey  her,  this  agreement  would  have  no  effect  upon  their 
acquired  status.  As  to  the  matter  of  mastership,  the  law  would 
settle  the  question  of  rule  between  both  couples  alike." 

It  follows  that  the  question  whether  the  laws  of  a  given 
people  regulating  marital  rights  and  duties  are  wise  and 
beneficent,  or  not,  must  be  determined  with  reference  to  the 
status^  bothof  persons  and  property,  which  those  laws  estab- 
lish for  husband  and  wife,  as  between  themselves  and  between 
them  and  the  community.  Is  it  such  that  its  incidents  and 
consequences  as  fixed  by  law  tend,  on  the  whole,  and  so 
long  as  they  fulfil  its  obligations,  to  secure  the  happiness  of 
persons  thus  united,  the  welfare  and  stability  of  the  family, 
the  wholesome  training  of  future  citizens,  and  the  purity, 
good  order,  and  safety  of  the  State  ?  Upon  the  answer  to 
this  question  must  largely  depend  the  future  of  the  State 
itself. 

The  status  of  marriage,  according  to  the  English  common 
law  as  it  existed  a  hundred  years  ago,  is  thus  set  forth  by 
Blackstone :  — 

"  By  marriage,  the  husband  and  wife  are  one  person  in  law ; 
that  is,  the  very  being  or  legal  existence  of  the  woman  is  sus- 
pended during  the  marriage,  or  at  least  is  incorporated  and  con- 
solidated into  that  of  the  husband.  *  *  *  Upon  this  principle 
of  a  union  of  person  in  husband  and  wife  depend  almost  all  the 
legal  rights,  duties,  and  disabilities  that  either  of  them  acquire  by 
the  marriage.  *  *  *  For  this  reason  a  man  cannot  grant  any- 
thing to  his  wife,  or  enter  into  covenant  with  her ;  for  the  grant 
would  be  to  suppose  her  separate  existence,  and  to  covenant  with 
her  would  be  only  to  covenant  with  himself;  and  therefore  it  is 
also  generally  true  that  all  compacts  made  between  husband  and 
wife  when  single  are  voided  by  the  intermarriage." 

This  broad  statement,  however,  that  the  legal  existence  or 
being  of  the  wife  is  merged,  during  marriage,  in  that  of  the 
husband,  must  be  taken  with  some  qualifications,  even  at 
common  law.     The  meaning  of  the  rule  is,  that  the  relation 
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which  she  occupies  to  him  is  such  that  she  is  held  to  be 
under  his  coercion  or  influence,  and  being  thereby  deprived 
of  freedom  of  volition,  should  not  be  bound  by  her  contracts 
with  him.  But  a  grant  of  property  to  her  by  a  third  person 
is  valid,  and  vests  the  title  in  her,  subject  to  the  husband's 
marital  rights. 

Our  limits  forbid  an  attempt  to  quote  in  full  the  rules 
concerning  marital  rights  and  duties,  as  to  persons  and 
property,  laid  down  by  the  learned  commentator.  Only  the 
more  important  can  be  summarized  here. 

Following  the  common-law  division  of  things^  or  propert)'^ 
in  general,  into  things  real,  or  immovable  property, —  of  which 
the  chief  example  is  land,  —  and  things  personal^  or  movable 
property,  —  such  as  merchandise,  money,  cattle, —  the  rights 
which,  by  and  in  virtue  of  the  marriage,  the  husband  acquired 
at  common  law  in  respect  of  the  property  of  the  wife  may, 
in  general  and  very  briefly,  be  Stated  thus :  — 

I.  As  to  lands  of  the  wife,  in  possession,  owned  by  her  in 
fee,  —  that  is,  absolutely,  —  whether  acquired  by  her  before 
or  during  the  marriage,  the  husband,  as  such,  was  entitled 
at  law  — 

To  the  ownership  and  possession  of  such  lands  during  the 
marriage,  and  to  all  the  rents  and  profits  thereof,  with  power 
to  lease  or  convey  the  same  without  her  concurrence.  But 
the  death  of  either  wife  or  husband  terminated  the  estate  or 
interest  in  such  lands  so  vested  in  him  by  and  during  the 
marriage.  If  the  wife  survived,  she  was  again  their  sole 
owner,  with  the  option  of  affirming  or  avoiding  any  lease  or 
conveyance  of  them  made  by  the  husband  alone.  If  the 
husband  survived,  no  child  having  been  bom  of  the  mar- 
riage, his  estate  in  such  lands  by  marital  right  was  at  an 
end,  and  they  descended  to  the  heirs  of  the  wife.  But 
if  there  had  been  born  of  the  marriage  a  child  capable 
of  inheriting,  then  the  surviving  husband,  at  the  death  of 
the  wife,  whether  the  child  lived  or  not,  became  vested  with 
an  estate  for  the  rest  of  his  life  in  all  such  lands  —  techni- 
cally known  as  his  estate  by  the  courtesy  of  England,  or 
briefly,  his  curtesy  estate. 


Digitized  by 


Google 


MARITAL   PROPERTY   RIGHTS.  64I 

2.  As  to  what  were  called  chattels  real,  —  in  common  par- 
lance, leasehold  interests  in  lands, —  if  the  wife  owned  or 
acquired  any  such,  the  husband,  in  virtue  of  the  marriage, 
was  entitled  — 

To  all  rents  accruing  during  the  marriage ;  also,  to  sell  or 
dispose  of  the  leasehold,  or  any  interest  therein,  as  his  own, 
without  her  concurrence ;  and  if  she  died  first,  he  became 
absolute  owner  of  such  leasehold  by  survivorship.  But  if 
he  died  first,  without  having  conveyed  or  disposed  of  such 
leasehold,  then  her  sole  ownership  of  the  unexpired  term 
revived. 

3.  As  to  what  are  called  chattels  personal,  or  movable 
property  of  the  wife,  in  possession,  by  her  owned  or  acquired 
during  the  marriage,  —  such  as  money  actually  in  hand, 
goods  or  movable  property  of  any  kind  in  her  possession  or 
control,  —  all  such  property  became  the  absolute  property 
of  the  husband,  the  legal  title  thereto  at  common  law  vest- 
ing in  him  instantly  upon  and  by  virtue  of  the  marriage, 
and  her  possession  being  in  law  the  possession  of  the  hus- 
band. Also,  all  the  earnings  of  the  wife  during  the  mar- 
riage, though  produced  solely  by  her  labor  or  skill,  belonged 
absolutely  to  the  husband,  at  common  law ;  though  in  extreme 
cases,  as  of  abandonment  by  him,  a  court  of  equity  would 
treat  them  as  her  separate  estate. 

But  the  necessar>'  apparel  of  the  wife,  and  ornaments 
suitable  to  her  rank  and  degree,  which  were  called  her 
"paraphernalia,"  belonged  to  her  at  her  husband's  death, 
not  subject  to  be  devised  by  him  nor  claimed  by  his  repre- 
sentatives ;  nor  was  the  former  subject  even  to  the  claims  of 
his  creditors. 

The  estate  or  interest  of  the  husband  in  these  different 
classes  of  property,  to  the  extent  respectively  above  stated, 
was  liable  to  be  seized,  like  any  other  property  vested  in 
him,  for  the  payment  of  his  debts,  whether  contracted  before 
or  during  the  marriage. 

Another  description  of  property,  known  to  the  common 
law  (and  still  technically  designated)  as  chases  in  action,  con- 
sisted of  rights  or  demands,  whether  to  money  or  property, 
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which,  if  disputed  or  withheld,  could  be  enforced  only  by  an 
action  or  proceeding  in  the  courts  —  whence  the  name. 
Thus,  a  claim  for  money  due  on  a  bond  owned  by  the  wife 
before  marriage  would  be  a  chose  in  action  ;  and  so,  in  gen- 
eral, all  mere  rights  on  her  part  to  recover  or  enjoy  money 
or  property,  not  accompanied  by  its  possession,  are  chosen  in 
action. 

"These,"  says  Blackstone,  **the  husband  may  have  if  be 
pleases;  that  is,  if  he  reduces  them  into  possession  by  receiving 
or  recovering  them  at  law.  And  upon  such  receipt  or  recovery 
they  are  absolutely  and  entirely  his  own,  and  shall  go  to  his  execu- 
tors or  administrators,  or  as  he  shall  bequeath  them  by  will,  and 
shall  not  revest  in  the  wife.  But  if  he  dies  before  he  has  recov- 
ered or  reduced  them  into  possession,  so  that  at  his  death  they 
still  continue  chases  in  action,  they  shall  survive  to  the  wife;  for 
the  husband  never  exerted  the  power  he  had  of  obtaining  an  exclu- 
sive property  in  them." 

As  to  this  species  of  property  it  remains  to  be  said  only 
that  if  the  wife  died  first,  the  right  of  the  husband,  as  such, 
thus  to  make  it  his  own  ceased.  But  by  the  statute  of  29 
Charles  II.  he  was  entitled  to  administer  on  her  estate, 
and  as  her  administrator,  though  no  longer  as  her  husband,  to 
recover  and  reduce  into  possession  all  her  chases  in  action, 
if  any,  still  outstanding,  and  after  first  paying  therewith  any 
debts  contracted  by  her  before  marriage,  to  retain  the  resi- 
due to  his  own  use. 

From  the  common-law  principle  of  the  legal  unity  of  hus- 
band and  wife  flowed  other  rules  touching  their  relations  to 
each  other  and  to  the  community. 

The  husband  was  the  head  of  the  family  ;  and  to  him,  as 
such,  was  by  the  common-law  committed  that  authority 
over  the  interests  and  the  conduct  of  those  who  might  com- 
pose it,  which,  in  the  nature  of  things,  must  inevitably  reside 
somewhere  in  every  society  or  partnership  where  common 
interests  exist  and  conflicting  views  may  arise.  The  wife 
being,  in  legal  phrase,  sub  potestate  viri^ —  under  the  power 
of  the  husband, —  there  resulted  to  him  the  right  to  decide 
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and  control,  and  to  her  a  corresponding  duty  to  obey,  which, 
in  those  less  critical  and  introspective  days,  seemed  conso- 
nant alike  to  the  voice  of  inspiration  and  the  dictates  of 
common  sense.  To  her  resulted  also  a  legal  incapacity  to 
contract,  not  only  with  her  husband,  but  with  any  person. 
At  common  law,  any  contract  whatever  made  by  a  married 
woman  was,  as  to  her,  a  mere  nullity,  for  she  was  held  to 
lack  the  freedom  of  will  requisite  for  the  consent  which  is  a 
vital  element  in  every  valid  contract;  and  though  this  rule 
imposed  a  disability,  it  was  likewise  held  to  be  a  protection. 
For  a  like  reason,  no  married  woman  could  appoint  an  agent 
or  attorney,  though  she  might  act  as  her  husband's  agent 
by  his  authority.  Nor  could  she.  make  a  will.  Another 
result  of  this  principle  was,  that  although  the  wife's  capacity, 
in  general,  to  commit  crime  was  not  merged  or  lost,  she  was 
still  not  responsible  if  she  committed  what  would  otherwise 
be  crime,  through  constraint  of  her  will  by  the  husband ;  and 
in  this  respect  the  law  protected  her  as  it  did  not  any  other 
class  of  persons.  Such  constraint  or  coercion  is  presumed 
if  the  husband  be  present  at  the  commission  of  an  ordinary 
misdemeanor,  or  a  felony  of  the  lighter  kind  ;  but  in  cases 
of  murder,  treason,  and  some  add  robbery,  the  presumption 
does  not  exist,  and  actual  coercion  must  be  proved,  to  be  a 
defence. 

Again :  the  wife  could  not  be  made  a  defendant  in  any 
action  at  law  unless  her  husband  was  joined  as  a  co-defend- 
ant. To  the  husband,  in  their  joint  names,  belonged  the 
assertion  in  the  courts  of  law  of  all  rights  or  demands 
of  which,  in  legal  phrase,  she  was  the  meritorious  cause  — 
in  other  words,  the  consideration  of  which  proceeded  from 
her;  nor  could  any  action  at  law  be  brought  in  her  name 
alone.  But  if  the  husband  was  banished,  or  abjured  the 
realm,  she  could  sue  and  be  sued  as  a  single  woman. 

Another  important  consequence  of  the  legal  unity  of  the 
husband  and  wife  was  the  rule  that  **  in  trials  of  any  sort 
they  were  not  allowed  to  be  evidence  for  or  against  each 
other;  partly,"  says  Blackstone,  ** because  it  is  impossible 
their  testimony  should  be  indifferent,  but  principally  because 
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of  the  union  of  persons."  But  when  the  husband  committed 
an  offence  directly  against  the  person  of  the  wife,  he  stood 
in  no  better  case  than  any  other  criminal,  and  she  might 
testify  against  him. 

On  the  other  hand,  marriage  imposed  upon  the  husband 
certain  obligations  of  his  own,  of  which  the  first  was  the 
absolute  duty  to  support  and  provide  for  his  family.  If  the 
wife  could  not  lawfully  rule  the  husband,  neither  was  she 
bound  to  support  him.  On  the  contrary,  whether  she  brought 
him  an  estate  or  not,  and  even  though  she  might,  by  grant 
or  contract  enforceable  in  a  court  of  equity,  possess  a  large 
separate  estate,  —  which  the  common  law  permitted,  as  we 
shall  see,  though  without  enforcing  such  rights  in  the  com- 
mon-law  courts,  —  he  was  bound  to  maintain  her  in  accord- 
ance with  his  own  means  and  his  position  in  society ;  failing 
in  which,  he  was  liable  to  third  persons  for  necessaries  fur- 
nished for  her  proper  support.  Nor,  in  the  absence  of  mis- 
conduct on  her  part  affecting  the  marriage  relation  itself, 
could  he  under  any  circumstances  escape  this  liability. 
Added  to  this  was  the  duty  of  paying  the  wife's  ante-nuptial 
debts,  even  though  this  privilege  were  the  only  dowry  she 
brought  him,  provided  he  was  required  by  her  creditors  to 
do  so  during  the  marriage  ;  "  for,"  says  Blackstone,  "  he  has 
adopted  her  and  her  circumstances  together."  At  her  death 
this  duty  ceased  as  to  her  debts  not  previously  recovered 
against  him,  except  to  the  extent  of  funds  thereafter  col' 
lected  by  him  as  her  administrator.  He  was  also  civilly 
liable  in  damages  for  all  torts  or  civil  wrongs  committed  by 
her.  Indeed,  if  committed  by  her  in  his  company  or  by  his 
order,  he  alone  was  liable ;  if  not,  he  was  jointly  liable  with 
her,  and  the  action  for  damages  must  be  brought  against 
them  both.  It  has  been  held  in  this  country,  under  the 
common-law  rules,  that  in  an  action  against  husband  and 
wife  for  damages  for  slander  spoken  by  the  wife,  evidence 
of  his  efforts  to  prevent  the  circulation  of  the  slander  could 
not  be  received,  even  in  mitigation.  But  in  no  case  was  the 
enticement  of  the  wife  held  to  be  any  justification  for  the 
husband. 
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Finally,  though  the  wife  acquired  by  her  marriage  no 
vested  right  in  or  to  any  property  of  the  husband,  but  only 
the  right  already  mentioned,  to  have  him  suitably  support 
her  and  pay  her  debts,  —  an  obligation  which  husbands  have 
sometimes  found  quite  coextensive  with  their  ability,  —  it 
did  at  once  confer  upon  her,  at  common  law,  an  inchoate 
right  to  a  provision  out  of  his  estate,  which  became  consum- 
mate at  his  death,  the  wife  surviving.  This  was  "the  well- 
known  provision  termed  dower,  which  consisted  in  the  use 
by  her,  during  her  life,  of  one-third  of  the  real  estate  whereof 
the  husband  was  seized  in  his  own  right  at  any  time  during 
the  marriage ;  it  not  being  necessary,  however,  [as  we  have 
seen  that  it  was  for  the  husband  to  acquire  an  estate  by  the 
curtesy  in  her  lands]  that  there  should  actually  be  a  child 
bom."  Nothing  could  deprive  her  of  this  right  save  her 
own  voluntary  act;  for,  though  if  divorced  she  forfeited 
dower,  her  fault  must  precede  the  divorce.  Her  concur- 
rence, therefore,  was  necessary  not  only  to  the  sale  by  her 
husband  of  any  lands  owned  in  fee  by  herself,  but  also  to 
pass  a  complete  and  unencumbered  title  to  any  lands  owned 
by  him. 

Moreover,  by  the  ancient  common  law,  which,  it  appears 
from  Blackstone,  remained  in  force  till  the  time  of  Charles 
I.,  or  later,  the  widow  was  also  entitled  to  her  "  reasonable 
part "  —  namely,  one-third  —  of  her  husband's  goods  or  per- 
sonal estate,  and  his  children  to  another  third,  only  the 
remaining  third  being  subject  to  his  disposal  by  will ;  or  if 
he  left  a  widow  and  no  children,  she  was  entitled  absolutely 
to  one-half  his  goods,  the  remaining  half  being  subject  to 
his  will.  But  successive  statutes  had  changed  this  by  the 
early  part  of  the  eighteenth  century,  so  that  a  testator  could 
bequeath  his  entire  personal  estate  if  he  chose.  Modern 
legislation  in  some  of  the  American  States  has  restored, 
substantially,  the  provision  in  this  respect  of  the  ancient 
law. 

It  is  believed  that  the  foregoing  summary  fairly  sets  forth, 
in  outline  at  least,  the  status  of  marriage,  and  the  rules  of 
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property  applicable  thereto,  as  prescribed  by  the  English 
common  law.  And  for  almost  a  century  after  Blackstone's 
time,  it  was  changed  very  little  by  statutes. 

No  doubt  these  rules  were  liable  to  grave  abuse.  The 
same  may  be  said  of  every  law  or  system  of  laws  by  which 
power  over  the  interests  or  welfare  of  any  human  being,  to 
any  extent  discretionary,  is  committed  to  any  other  human 
being.  Of  necessity  they  were  general  rules,  framed  in 
accordance  with  the  theory  of  the  marriage  relation  prevail- 
ing when  and  where  they  grew  up.  The  very  foundation  of 
that  theory  was  the  conviction,  warranted  alike  by  expe- 
rience and  by  the  precepts  of  Holy  Writ,  that  the  fulfilment 
of  relations  so  intimate  and  so  lasting,  of  duties  which  imply 
on  both  sides  so  strong  a  purpose  of  mutual  care  and  affec- 
tion and  require  a  harmony  of  action  so  complete,  demanded 
that  when  difTerences  did  occur,  the  unquestioned  power 
and  right  should  be  at  hand  to  decide  and  end  them :  and 
that  the  questions  daily  arising  in  the  conduct  of  a  family, 
as  to  the  domicile,  the  associates,  the  occupations,  and  the 
expenditures  of  its  members,  should  not  become  the  daily 
occasion  of  domestic  bickering  and  unhappy  strife. 

To  men,  in  general,  nature  has  given  greater  strength, 
cooler  judgment,  broader  foresight;  to  women,  in  general, 
more  quick  and  delicate  but  narrower  sympathies,  impulses 
more  active  but  less  stable,  fortitude  rather  than  courage, 
the  gift  to  charm  and  persuade  rather  than  the  power  to 
command.  To  the  man,  therefore,  the  common  law  as- 
signed the  headship  of  the  family,  and  with  it  the  duty  and 
burdens  of  its  support;  to  the  woman,  the  duty  of  obedi- 
ence, and  with  it  the  right  to  be  maintained,  cherished,  and 
protected.  And  it  will  be  observed  that  the  husband's 
common-law  rights  in  respect  of  the  wife's  property  corre- 
sponded with  the  duty  thus  laid  upon  him;  for,  as  Mr. 
Bishop  has  pointed  out,  they  included  only  such  interests 
therein  as  could  be  made  available  for  present  support 
Such  was  the  theory  and  such  the  general  rules  of  the 
common  law  on  this  subject — characteristic  of  a  vigorous 
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and  practical  race.  The  question  between  them  and  any 
other  system  is  not  a  question  of  the  intellectual  or  other 
superiority  of  either  sex,  but  simply,  Which  system  is  based, 
on  the  whole,  upon  the  truer  conception  of  the  marriage 
relation,  and  which,  on  the  whole,  will  best  promote  the 
ends  for  which  that  relation  exists,  human  nature  being 
what  it  is  ? 

But  it  would  be  a  very  incomplete  account  of  any  impor- 
tant head  of  English  or  American  jurisprudence  that  should 
omit  to  mention  that  other  body  of  principles  which,  under 
the  name  of  equity,  and  almost  as  ancient  as  the  common 
law,  grew  up  by  its  side,  modifying  and  frequently  control- 
ling its  operation.  It  is  neither  necessary  nor  possible  here 
to  set  forth  how  this  jurisdiction  arose:  in  part  from  his- 
torical and  political  causes,  in  part  because  the  common-law 
courts  long  obstinately  adhered,  especially  in  respect  of  real 
property  rights,  to  the  strict  rules,  the  narrow  and  technical 
conceptions,  and  often  oppressive  exactions  of  the  feudal 
system,  and  refused  or  were  unable  to  furnish  relief  varied 
and  efficient  enough  for  the  wants  of  a  growing  civilization. 
Suffice  to  say,  in  the  old  phrase  of  the  books,  that  equity 
supplied  that  wherein  the  common  law,  by  reason  of  its  uni- 
versality, —  that  is,  its  general  rules,  inflexible,  often  harshly 
operating, —  was  deficient.  Thus,  if  the  common-law  court 
found  itself  obliged  by  established  rules  and  precedents  to 
enforce  the  letter  of  the  penal  bond,  and  to  forfeit  the  mort- 
gaged estate  for  non-payment  at  the  day,  equity  compelled 
the  creditor  to  allow  further  time  to  redeem.  When  the 
common  law  could  aiford  no  redress  but  money-damages, 
inadequate  to  repair  the  wrong  or  avert  the  mischief  of  a 
broken  contract,  equity  would  interfere  to  enforce  its  spe- 
cific performance,  or  by  injunction  to  prevent  its  threatened 
breach.  He  who  obtained  possession  of  an  estate  by  the 
ceremony  which  the  common-law  courts  recognized  as  vest- 
ing the  title  in  him  alone,  but  who  refused  to  fulfil  the  trust 
and  confidence  upon  which  it  was  so  conveyed  to  him,  soon 
found  the  heavy  hand  of  equity  laid  upon  his  own  person. 
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and  himself  in  its  custody  until  that  duty  was  acknowledged 
and  performed.  And  so  came  about  what  has  been  well 
described  as  "  that  curious  phenomenon  in  our  jurisprudence, 
*  *  *  that  it  should  contain  two  separate  and  somewhat 
antagonistic  series  of  principles,  one  of  which  is  peculiar  to 
one  class  of  tribunals,  and  the  other  to  another." 

Now,  while  the  common  law,  as  we  have  seen,  prescribed 
the  status  of  marriage  and  the  rights  of  property  incident 
to  it,  yet  it  also  permitted  the  parties,  if  they  preferred  some 
other  rule  to  that  which  the  common  law  otherwise  furnished, 
to  regulate  those  rights  of  property  by  ante-nuptial,  and  to 
a  limited  extent  by  post-nuptial  contract,  for  which  marriage 
was  recognized  as  a  consideration  of  the  highest  nature. 
For  such  a  purpose  the  principles  and  the  machinery  of 
equity  were  available.  The  equity  doctrine  of  trusts,  not 
cognizable  in  common-law  courts,  enabled  the  intended  wife, 
or  her  friends,  by  such  a  contract  to  interpose  between  her- 
self and  her  husband  a  trustee,  who,  as  against  all  the  world 
but  herself,  should  be  the  owner  of  her  property,  and  against 
whom  her  husband  could  assert  no  claim  in  respect  of  it. 
except  such,  if  any,  as  the  contract  secured  to  him ;  but 
who  should  hold  that  property  for  her  separate  and  exclu- 
sive benefit,  and  whom  at  her  suit  a  court  of  equity  would 
compel  to  obey  her  sole  instructions.  The  husband  himself 
might  by  the  contract  be  made  such  trustee ;  or,  if  not,  a 
court  of  equity  would  declare  him  such,  if  necessary  to  give 
full  effect  to  it ;  and  his  marital  rights  at  law  would  be  dis- 
placed by  his  duties  as  trustee  in  equity.  In  respect  of  such 
separate  estate,  her  own  position  would  be  completely  dif- 
ferent from  that  assigned  to  her  as  wife  by  the  common  law. 
Her  contracts,  void  and  null  in  a  court  of  law,  would  in  a 
court  of  equity  be  valid  as  a  charge  upon  and  enforceable 
against  her  separate  estate,  as  to  which  in  equity  she  was 
treated  as  a  single  woman.  At  law,  she  could  neither  sue 
nor  be  sued  alone,  much  less  sue  or  be  sued  by  her  husband. 
In  equity,  in  respect  of  her  separate  estate,  she  could  do 
both.  So  highly  did  courts  of  equity  favor  and  protect 
married  women,  that  even  where  there  was  no  contract  nor 
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separate  estate,  if  the  husband,  in  asserting  his  common-law 
right  to  the  possession  of  her  property,  sought  the  aid  of  a 
court  of  equity,  it  would  be  granted  only  on  condition  that 
he  should  settle  on  his  wife  such  portion  of  the  property, 
and  upon  such  conditions  for  her  separate  benefit,  as  the 
court  might  deem  reasonable  and  just.  This  was  called 
"the  wife's  equity  to  a  settlement,"  and  is  one  example 
of  the  relations  of  the  two  systems. 

So,  in  many  cases  where  no  written  contract  or  settlement 
existed,  even  where  no  express  agreement  of  any  kind  had 
been  made,  courts  of  equity  have  seized  upon  acts  or  acqui* 
escence  of  the  husband  in  respect  not  only  of  the  wife's 
property,  but  his  own,  upon  which  to  base  a  presumption 
of  a  gift  to  her  separate  use,  which  they  have  enforced  for 
her  benefit,  even  to  the  absolute  denial  of  common-law  rights 
whose  enforcement  would  have  been  harsh  and  unjust. 

Thus  grew  up  in  England,  and  was  transplanted  to  this 
country,  a  distinct  body  of  law  concerning  married  women, 
enforced  by  separate  tribunals,  and  displacing  the  common 
law  whenever,  by  reason  of  contracts  or  special  circum- 
stances, such  as  already  mentioned,  the  jurisdiction  of  equity 
attached.  The  unwritten  law,  using  that  term  in  its  broadest 
sense,  included  both.  But  notwithstanding  these  exceptions 
to  and  encroachments  upon  its  rules,  the  status  of  marriage 
and  the  legal  unity  of  husband  and  wife  established  by  the 
common  law  remained ;  and  even  by  agreement,  only  the 
rights  of  property  incident  thereto  could  be  changed. 

The  first  step  towards  the  new  legislation  appears  to  have 
been  taken  by  the  State  of  Mississippi,  by  an  act  passed  in 
February,  1839,  which  permitted — but  did  not  prescribe  — 
the  separate  and  absolute  ownership  by  any  married  woman, 
in  her  own  name,  of  any  property,  real  or  personal,  acquired 
by  her  in  any  manner  except  from  her  husband  after  mar- 
riage ;  the  exception  being,  of  course,  to  prevent  transfers 
from  husband  to  wife  in  fraud  of  his  creditors.  This  act, 
however,  did  provide  that  slaves  owned  at  or  acquired  after 
her  marriage  should  be  —  not  might  be  —  the  wife's  separate 
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property,  but  still  reserved  to  the  husband  their  control  and 
management  and  the  profits  of  their  labor.  This  partial  but 
significant  change  in  the  law  stood  thus  for  seven  years.  It 
has  gone  much  farther  since  in  that  State. 

Next  came  an  act  passed  by  the  State  of  Maryland  in 
1 84 1,  which  only  provided,  however,  that  the  wife's  real 
estate  should  not  be  liable  to  execution,  during  her  life,  for 
her  husband's  debts;  thus  leaving  his  common-law  rights 
untouched,  but  protecting  them  both,  in  respect  of  her  prop- 
erty, against  his  creditors.  This  policy  continued  in  Mary- 
land down  to  i860,  when  by  statute  the  wife's  property  was 
made  her  separate  estate,  including  her  earnings  to  the  ex- 
tent of  Jli,ooo. 

In  1844  to  1846  the  movement  thus  commenced  was 
joined  by  the  States  of  Maine,  Michigan,  Rhode  Island,  Con- 
necticut, Massachusetts,  New  Hampshire,  Kentucky,  Arkan- 
sas, and  the  then  Territory  of  Florida,  but  with  unequal 
steps.  The  differences  in  their  respective  statutes  illustrate 
their  tentative  character  and  the  varying  degrees  of  opposi- 
tion which,  doubtless,  they  met. 

Thus,  the  Maine  act  of  1844  seems,  in  effect,  to  have 
destroyed  "  at  one  fell  swoop  "  all  the  common-law  rights 
of  the  husband  in  respect  of  the  wife's  property,  except 
such  as  had  already  vested  —  the  later  act  of  1871  declaring 
in  express  terms  that  a  woman  having  property  is  not 
deprived  of  any  part  of  it  by  her  marriage  since  the  act 
of  March  22,  1844;  ^^^  ^  husband,  by  marriage  since  that 
time,  acquires  no  right  to  any  property  of  his  wife.  The 
Michigan  act  of  1844  was,  in  substance,  very  similar. 

The  Massachusetts  act  of  1845,  on  the  other  hand,  and 
the  New  Hampshire  act  of  1846,  which  copied  it,  only 
authorized  the  wife  to  acquire,  6}^  express  ante-^nupHal  agree- 
menty  a  separate  estate  in  the  property  by  her  owned  before 
or  acquired  after  the  marriage.  In  these  States,  also,  sub- 
sequent legislation  has  gone  much  farther,  notably  in  the 
former. 

The  earliest  Rhode  Island  statute  (of' 1844)  secured  in 
some  measure  to  the  wife  a  separate  estate  in  her  ante- 
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nuptial  and  post-nuptial  property ;  and  this,  also,  has  since 
been  extended  and  enlarged. 

The  Arkansas  statute  of  1846  was  apparently  in  imitation 
of  the  Mississippi  act  of  1839  already  mentioned,  being, 
like  that,  only  permissive  of  a  separate  estate.  In  view  of 
what  has  been  said  concerning  voluntary  settlements  by 
agreement  before  marriage,  as  long  previously  permitted  by 
the  common  law  and  enforced  by  courts  of  equity,  such 
statutes  might  seem  to  be  superfluous.  But  they  were  im- 
portant, not  only  as  indicating  the  tendency  of  legislation, 
but  because  they  substituted  for  the  equitable  estate  or 
interest,  which  alone  such  settlements  could  secure  to  the 
wife,  the  absolute  and  complete  legal  estate  in  the  property : 
to  which  somewhat  different  incidents  were  annexed  and 
rules  applied  by  the  common  law. 

The  Kentucky  act  of  1846  was  much  less  radical  in  its 
provisions  than  some  of  those  above  mentioned.  This  State 
never  has  gone  so  far  in  what  is  called  the  protection  of 
married  women  as  some  others.  Even  the  latest  revision 
(of  1873),  while  it  takes  away  the  husband's  common-law 
estate  during  marriage,  in  the  wife's  lands,  and  his  right 
during  marriage  to  claim  as  his  own  the  rents  and  profits 
thereof,  yet  reserves  to  him  the  power  to  rent  her  real  estate 
for  not  exceeding  three  years  at  a  time,  and  to  receive  the 
rent.  On  the  other  hand,  such  real  estate  and  rent  are 
exempt  from  seizure  for  any  debt  or  responsibility  whatever 
of  the  husband ;  but  are  made  liable  for  her  ante-nuptial 
debts,  and  for  such  debts,  contracted  after  marriage,  for 
necessaries  for  herself,  her  husband,  or  any  of  their  family, 
as  shall  be  evidenced  by  writing  signed  by  her.  As  to  the 
wife's  earnings  during  marriage,  they  are  made  absolutely 
her  own,  and  her  separate  receipt  discharges  her  employer ; 
but  the  husband's  estate  by  the  curtesy  as  at  common 
law — that  is,  if  a  child  be  born  of  the  marriage,  and  the 
husband  survive  the  wife,  his  estate  for  the  rest  of  his  life  in 
all  her  inheritable  lands  —  is  preserved,  with  the  proviso  that 
his  contingent  right  to  it  is,  during  the  life  of  the  wife,  ex- 
empt from  liability  for  any  separate  debt  of  the  husband's. 
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These  curiously  mixed  provisions  illustrate  the  crude  con- 
dition of  much  of  the  existing  legislation  on  this  subject. 
It  is  obvious  what  evils  they  were  aimed  at,  but  a  very  brief 
consideration  of  their  practical  working  would  show  that 
they  afford  dangerous  opportunity  for  outrageous  injustice 
to  creditors  under  cover  of  the  law.  The  community  also 
needs  protection  sometimes. 

The  Territorial  act  of  1845,  of  Florida,  was  based  upon  a 
more  definite  theory.  It  provided  in  express  terms  that  the 
wife's  property  before  marriage  and  that  acquired  by  her 
afterwards  should  continue  her  separate  and  independent 
estate,  not  subject  to  the  husband's  A^hXs^  provided  an  inven- 
tory of  it  were  recorded  in  the  circuit  clerk's  office  of  the 
county  where  it  was  situated,  within  six  months  after  the 
marriage  or  after  its  acquisition ;  but  also,  that  the  husband 
should  have  the  care  and  management  of  it,  and  should  not 
be  accountable  to  the  wife  for  its  income:  all  sales  and 
transfers  of  the  wife's  property  to  be  jointly  made  by  hus- 
band and  wife.  In  other  words,  it  recognized  the  husband 
as  the  head  of  the  family,  and  entitled  to  direct  the  expendi- 
ture of  its  entire  income,  but  protected  the  wife's  capital 
from  diminution  by  his  act  or  liability,  unless  by  her  free 
consent,  while  it  gave  notice  to  third  parties  how  much 
of  the  estate  apparently  belonging  to  him  was  really  beyond 
the  reach  of  his  creditors. 

The  Connecticut  act  of  1845  was  the  first  of  eleven  suc- 
cessive statutes  passed  in  that  State,  at  intervals,  during  the 
twenty-one  years  ending  in  1866.  The  following  extract 
from  the  opinion  (by  Butler,  J.)  of  the  Supreme  Court  of 
Connecticut  in  the  case  of  Jackson  v.  Hubbard '  illustrates 
the  gradual  course  of  such  legislation,  common  in  the  older 
States.     Said  the  court :  — 

**  Full  and  complete  protection  to  married  women  in  their  rights 
of  property  against  creditors  of  the  husband  is  now  the  established 
policy  and  settled  law  of  the  State.  That  result  was  obtained 
gradually  and  with  difficulty,  owing  to  an  unwillingness  to  change 

*  36  Conn.  la 
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the  settled  rules  respecting  the  rights  of  the  husband  at  common 
law.  The  first  act  was  passed  in  1845,  *"^  protected  [the  word 
"protected"  here  means,  forbade  his  creditors  from  seizing,  as 
they  could  do  at  common  law]  the  interest  of  the  husband  in  the 
real  estate  of  the  wife  which  was  hers  at  the  time  of  the  marriage, 
or  accrued  to  her,  by  devise  or  inheritance^  during  coverture.  The 
second,  in  1849,  protected  the  personal  estate  which  should  there- 
after accrue  to  her  during  coverture,  by  bequest  or  distribution^  by 
vesting  it  in  him  as  trustee  for  her.  The  third,  in  1850,  protected 
real  estate  conveyed  to  her  during  coverture  in  consideration  of 
money  or  property  acquired  by  her  personal  services  during  cover, 
ture,  or  while  abandoned  by  her  husband.  The  fourth,  also  in 
1850,  protected  reinvestments  of  the  avails  of  her  real  estate  when 
sold.  The  fifth,  in  1853,  vested  in  her,  for  her  sole  use,  all  her 
property,  real  and  personal,  when  abandoned,  A  sixth,  in  1855, 
extended  the  provisions  of  the  act  of  1849  to  personal  property 
owned  by  her  at  the  time  of  her  marriage.  A  seventh,  in  1856, 
extended  the  provisions  of  the  act  of  1849  ^o  patents,  copyrights, 
pensions,  and  grants  and  allowances  by  government.  Another, 
in  1857,  extended  the  provisions  of  the  act  of  1849  ^o  property 
acquired  during  coverture  by  gift.  Another,  in  i860,  extended 
the  act  of  1850,  respecting  property  acquired  by  her  personal 
services,  lo  reinvestments  of  the  same.  Apd  so  the  law  stood 
when  the  transaction  in  question  look  place,  and  until  1865,  when 
the  provisions  of  the  act  of  1845  ^^^^  extended  to  real  estate 
acquired  during  coverture  by  gift  or  purchase ;  and  1866,  when 
those  of  1849  ^^^^  extended  and  applied  to  all  her  personal  prop- 
erty, whether  acquired  before  or  after  marriage  j  and  the  policy 
was  fully  carried  out  and  completed." 

Nevertheless  this  policy,  thus  declared  to  have  been  fully 
carried  out  and  completed,  was  neither  complete  nor  con- 
sistent except  for  the  special  purpose  of  depriving  the  hus- 
band's creditors  of  any  recourse  against  all  property  the 
use  or  enjoyment  of  which  might  come  to  him  by  the  mar- 
riage, even  though  the  credit  thus  gained  by  him  might 
alone  have  enabled  him  to  incur  his  debts.  It  did  not 
reserve  to  the  wife  a  separate  or  independent  estate  in  her 
own  lands,  for  it  left  in  the  husband  his  common-law  estate 
in  them  during  the  coverture,  and  also  his  curtesy  or  life- 
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estate  in  them  if  he  survived  her  after  the  birth  of  a  child 
while  during  the  life  of  the  wife  and  of  such  child  his  creditors 
could  not  touch  either.  It  did  deprive  the  husband  of  his 
absolute  common-law  right  to  all  her  personal  property  in 
possession  by  vesting  it  in  him  as  trustee  for  her  benefit, 
but  still  left  it  in  his  possession  and  control:  thus  again 
secured  against  his  own  creditors.  Indeed,  the  Connecticut 
law-makers  do  not  seem  to  have  thought  it  complete;  for 
another  statute  was  passed  in  1869,  and  still  another  in 
1872,  and  at  the  general  revision  of  the  statutes  in  1875  it 
was  again  amended.  Very  pertinent  is  Mr.  Bishop's  com- 
ment, that  "  it  is  almost  impossible,  while  the  legislation  of 
a  State  is  progressing  thus,  that  the  courts  should  do  much 
by  way  of  interpretation  to  render  the  law  stable  and 
known."  Nor  has  this  embarrassment  of  bench  and  bar 
been  by  any  means  confined  to  that  State. 

Resuming  the  history  of  the  general  movement,  it  is  pos- 
sible here  barely  to  mention  the  order  in  which  other  States 
followed  the  example  thus  set.  A  volume  would  be  needed 
to  recount  the  various  steps  and  degrees  by  which  it  went 
forward,  year  by  year. 

Between  1846  and  1850,  inclusive,  the  following  States 
began  to  enact  laws  changing  or  setting  aside  the  com- 
mon-law rules  of  marital  property  rights,  namely :  Vermont, 
New  York,  Pennsylvania,  North  Carolina,  Alabama,  Tennes- 
see, Wisconsin,  and  California.  Between  1850  and  i860, 
similar  legislation  was  begun  —  in  some  of  them  boldly,  in 
others  very  gingerly  —  in  Indiana,  Missouri,  New  Jersey, 
Oregon,  Kansas:  followed  by  Ohio  and  Illinois  in  1861,  and 
by  other  States  successively  in  subsequent  years.  In  1869, 
Congress  enacted,  for  the  benefit  of  married  women  in  the 
District  of  Columbia,  one  of  the  most  radical  of  the  laws  on 
this  subject.  Under  it,  a  married  woman  in  that  District,  as 
to  her  property,  and  her  power  to  contract  independently  of 
her  husband,  to  sue  and  be  sued,  to  grant,  convey,  and 
devise,  has  in  effect  all  the  legal  rights  and  powers  of  a 
single  woman. 
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The  last  State  to  fall  into  line  was  Virginia  —  noted  by 
Mr.  Bishop  in  1875  as  the  only  State  then  adhering  to  the 
common-law  system  without  change.  But  in  1877  Virginia 
enacted,  in  substance,  that  all  property,  real  or  personal, 
which  any  married  woman  might  own  at,  or  acquire  after 
her  marriage,  including  property  acquired  by  her  as  a  sole 
trader,  —  the  law  thus  enabling  her  to  carry  on  business  on 
her  own  account,  —  shall  be  her  separate  property,  free  from 
the  disposal  and  debts  of  her  husband,  with  power  in  her  to- 
make  contracts,  sue  and  be  sued,  and  dispose  of  her  estate 
by  will,  as  if  she  were  unmarried.  Scarcely  a  vestige  of  the 
husband's  marital  property  rights  at  common  law  remain, 
except  his  estate  by  the  curtesy  in  her  lands,  —  for  which^ 
somehow,  so  many  of  these  new  laws  show  a  conservative 
regard,  —  and  the  requirement  that  he  shall  join  in  any  con- 
tract in  reference  to  her  real  or  personal  property  other  than 
what  she  may  acquire  as  a  sole  trader ;  though  this  last  is 
so  far  from  being  an  absolute  veto-power  on  his  part,  that  if 
he  refuse  to  join  in  a  deed  for  conveying  her  real  estate,  she 
may  be  empowered  to  convey  it  alone  by  a  court  of  equity, 
in  its  discretion. 

The  latest  of  these  acts  which  has  come  to  the  writer's 
notice  is  a  short  but  radical  enactment  by  the  last  Legisla- 
ture of  Mississippi.  If  newspaper  statements  of  its  provi- 
sions may  be  trusted,  —  no  authentic  version  of  its  text  being 
within  reach,  —  its  effect  is  to  destroy  in  that  State  the  last 
trace  of  the  common-law  theory  of  marital  property  rights, 
at  least  in  respect  of  future  marriages,  and  to  make  the  wife 
henceforth  as  absolutely  independent  of  her  husband  in  that 
regard  as  if  she  remained  a  feme  sole,  without  even  a  recog- 
nition of  possible  dangers  to  the  community  or  to  the  do- 
mestic welfare  of  the  parties,  which  other  States  have  sought 
to  guard  against. 

It  appears  from  the  abstract  of  the  statutes  of  the  several 
States  and  Territories  on  this  subject  in  force  in  1878,  given 
in  Mr.  Wells's  treatise  on  the  "  Separate  Property  of  Married 
Women,"  —  and  which,  though  condensed  to  the   utmost. 
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and  without  a  word  of  comment,  fill  seventy  solid  octavo 
pages,  —  that  laws  had,  up  to  that  date,  been  enacted  in 
thirty-seven  States,  in  six  Territories,  and  by  Congress  for 
the  District  of  Columbia,  which  more  or  less,  and  in  some 
cases  entirely,  departed  from  the  common-law  system  of 
marital  rights,  by  new  rules  intended  for  the  benefit  or  pro- 
tection of  married  women.  In  California,  indeed,  the  com- 
mon law  never  prevailed,  though  in  1850  its  provisions  were 
adopted  to  a  certain  extent ;  and  the  same  is  true  of  Texas. 
In  Louisian  as  already  stated,  the  common  law  never  pre- 
vailed at  all ;  and  its  peculiar  system,  based  on  the  civil,  or 
Roman  law,  cannot  be  discussed  here.  Hardly  any  two 
of  these  numerous  enactments  agree  in  their  details,  even 
where  they  have  equally  departed  from  the  common-law 
system ;  and  statutes  apparently  similar  have  been  in  some 
respects  differently  construed  in  different  States.  But  there 
are  certain  leading  features  common  to  many  of  them,  which 
may  be  briefly  stated,  as  indicating  the  purpose  and  tendency 
of  this  legislation  in  general :  — 

1 .  The  property  owned  by  the  wife,  real  and  personal,  as 
to  the  corpus  or  principal  thereof,  in  perhaps  most  of  the 
States,  does  not  vest  in  the  husband  by  virtue  of  the  mar- 
riage, nor  any  estate  or  interest  therein,  but  remains  the 
property  of  the  wife  as  though  she  were  unmarried,  free 
from  the  husband's  control  and  from  liability  for  his  debts 
though  in  some  States  the  husband's  estate  at  common  law 
is  simply  clipped  of  its  advantages ;  in  others,  he  is  made  her 
trustee.  In  nearly  all  of  them  she  is  entitled  absolutely  to 
her  own  earnings ;  though  in  some,  only  if  paid  to  herself; 
in  others,  when  so  ordered  by  the  court,  for  abandonment 
or  misconduct  of  her  husband. 

2.  As  to  the  use  of  this  property  during  the  marriage, 
there  is  greater  discrepancy.  In  some  States  —  as,  Con- 
necticut, Alabama,  Kentucky,  Texas,  and  perhaps  others— 
the  husband  is  still  entitled  to  its  management,  and  to  receive 
its  income ;  in  others,  the   statutes  expressly  take  it  away 
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from  him ;  in  others,  it  is  a  question  yet  to  be  determined 
by  the  courts  how  far  the  common  law  on  this  point  is 
repealed  by  implication. 

3.  In  general,  these  statutes  permit  married  women  to 
make  contracts  independently  of  the  husband.  But  here, 
again,  discrepancies  appear:  some  statutes  permitting  her 
the  largest  liberty,  including  the  power  to  form  business 
partnerships  and  to  contract  directly  with  her  husband 
while  others  permit  her  to  contract  with  third  persons  in 
general,  but  not  to  form  partnerships,  and  not  at  all  with 
her  husband.  Nevada  indicates  the  true  difficulty  as  to  this 
last  point,  in  providing  that  husband  and  wife  may  contract 
with  each  other  as  if  unmarried,  subject  to  the  general  rules 
controlling  persons  occupying  relations  of  trust  and  confi- 
dence. The  well-known  rule  in  equity  in  such  cases  is,  that 
whenever  the  relations  between  two  persons  are  such  that 
one  of  them  has  or  may  have  a  controlling  influence  over 
the  other,  and  a  transaction  occurs  between  them  whereby 
the  former  is  pecuniarily  benefited,  such  transaction  is  pre- 
sumptively fraudulent  from  the  mere  relation  of  the  parties, 
and  will  be  set  aside  in  equity  unless  fraud  is  disproved. 
This  law  adds  the  relation  of  husband  and  wife  to  the  list. 
It  is  for  the  courts  to  say  whether  the  rule,  in  such  cases,  is 
to  work  both  ways ;  or  whether  they  will  presume  that  the 
husband  has  overreached  the  wife,  but  never  that  the  wife 
has  outwitted  the  husband.  In  Minnesota,  the  peculiar  pro- 
vision exists  that  husband  and  wife  can  make  no  contract 
with  each  other  relating  to  any  interest  in  real  estate,  nor 
give  to  the  other  a  power  of  attorney  to  convey  such  inter- 
est; but  as  to  all  other  matters  they  are  at  full  liberty  to 
contract  as  though  the  marriage  did  not  exist,  and  the  wife 
may  make  with  third  persons  any  contract  which  she  might 
make  if  unmarried. 

4.  As  to  the  right  of  the  wife  to  become  "  a  sole  trader,"  — 
that  is,  to  carry  on  business  on  her  own  account, —  important 
differences  exist  in  the  various  statutes.  In  Colorado,  for 
example,  that  right  is  given  to  her  without  restriction,  with- 
out regard  to  her  husband's  consent,  and  without  notice  or 
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publication  of  any  kind.  In  Kentucky,  she  must  first  get 
authority  from  the  court,  on  petition  to  which  her  husband 
is  a  party,  public  notice  also  being  given,  and  any  creditor 
may  conie  in  and  resist;  and  the  court  must  be  satisfied  that 
neither  husband  nor  wife  intend  thereby  to  cheat,  hinder,  or 
delay  creditors.  In  North  Carolina,  she  must  first  obtain  her 
husband's  written  consent.  In  Massachusetts,  she  must  first 
file  a  certificate  with  the  town  clerk,  stating  her  husband's 
name  and  the  place  and  nature  of  the  business.  In  Cali- 
fornia, also,  a  public  declaration  must  be  made.  In  some 
States  she  can  be  a  sole  trader  only  when  not  residing  with 
her  husband  —  as,  while  her  husband  abandons  her,  or  if  he 
is  in  the  penitentiary,  or  resides  in  a  different  State.  In 
Rhode  Island,  the  statute  forbids  married  women  to  transact 
business  as  traders.  Such  differences  indicate  the  widely 
discordant  views  held  as  to  the  effect  of  such  a  privilege 
upon  the  relation  of  husband  and  wife,  the  opportunity  and 
cover  for  fraud  which  it  affords,  and  the  safeguards  neces* 
sary  both  for  the  individual  and  the  community. 

5.  In  general,  these  statutes  relieve  the  husband  from  lia- 
bility out  of  his  own  estate  both  for  the  debts  of  the  wife 
and  for  damages  for  "  torts  "  or  civil  wrongs  committed  by 
herself;  though  there  are  exceptions  to  this,  growing  some- 
times out  of  the  language,  and  again  out  of  the  interpreta- 
tion of  the  law.  In  Minnesota,  her  separate  estate  is  liable 
for  her  torts,  but  the  husband  is  also  liable  for  them.  In 
New  York,  a  statute  providing  that  the  wife  may  "  sue  and 
be  sued  in  all  matters  having  relation  to  her  separate  property, 
the  same  as  if  she  were  sole,"  was  held  not  to  repeal  the 
husband's  common-law  liability  for  civil  wrongs  committed 
by  her  not  relating  thereto ;  and  the  wife  having  published 
a  libel,  the  husband  was  held  responsible  in  damages  jointly 
with  her  —  whence  it  would  seem  that  in  New  York  a  mar- 
ried woman's  tongue  is  no  part  of  her  separate  estate. 

6.  In  respect  of  the  common-law  prohibition  of  either 
husband  or  wife  testifying  for  or  against  the  other  (except 
as  above  stated),  most  of  the  States  have  made  no  change. 
But  in  Colorado  the  wife  may  testify  for  or  against  the  hus- 
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band  in  any  suit  growing  out  of  a  partnership,  either  with 
him  or  with  third  persons,  of  which  she  is  a  member.  In 
Maine,  either  may  be  a  witness  in  any  civil  or  criminal  pro- 
ceeding, provided  the  other  consent.  In  one  or  two  other 
States  either  may  testify,  except  as  to  communications  pass- 
ing between  themselves  when  no  third  person  is  present. 

7.  In  nearly  all  the  States  a  married  woman  can  now 
make  a  will  as  if  unmarried;  though  in  some,  only  under 
certain  restrictions  —  as,  if  her  husband  consent,  or  subject 
to  his  curtesy  rights,  or  when  abandoned  by  him.  In  Col- 
orado, she  cannot  devise  away  from  her  husband,  without 
his  written  consent,  more  than  half  of  her  property;  in 
Kansas,  a  similar  restriction  applies  to  the  husband  as  well 
as  the  wife ;  in  Montana,  a  devise  by  her  to  any  church  or 
charitable  institution  requires  his  written  consent. 

These  provisions,  taken  almost  at  random  from  the  mass 
of  such  statutes,  illustrate  the  variety  as  well  as  the  extent 
of  the  legislative  experiments  under  consideration. 

But  it  is  characteristic  of  all  these  statutes,  with  a  single 
exception,  and  that  a  partial  one,  that  they  leave  untouched 
the  duty  which  the  common  law  imposed  upon  the  hus- 
band— to  support  the  wife  and  children  out  of  his  own  estate. 
The  Nevada  statute  does  provide  that  if  the  husband  cannot  ]\i 

support  himself,  the  wife  must  support  him  out  of  her  sep- 
arate property ;  and  if  she  becomes  a  sole  trader,  —  authority 
for  which  she  must  obtain  by  application  to  the  court,  under 
oath,  —  she,  as  well  as  the  husband,  is  held  liable  for  the 
maintenance  of  her  children.  These  provisions  seem  in- 
tended, however,  to  prevent  pauperism  quite  as  much  as  to 
cherish  domestic  relations.  With  this  exception,  the  hus- 
band's duty  remains  in  all  cases  as  at  common  law ;  and  in 
those  States  where  the  old  notion  of  the  unity  of  husband 
and  wife  is  most  thoroughly  exploded,  the  wife  is  so  far 
enabled,  in  virtue  not  of  his  voluntary  contract,  but  of  posi- 
tive law,  to  say  to  her  husband,  "  What's  yours  is  mine ; 
what's  mine  is  my  own."  Doubtless,  in  some  States,  the 
common-law  theory  survives  in  part,  at  least,  namely,  that 


Digitized  by 


Google 


66o  MARITAL    PROPERTY   RIGHTS, 

the  husband,  who  is  bound  under  all  circumstances  to 
support  his  wife,  and  who,  as  the  head  of  the  family,  is 
entitled  to  control  and  direct  his  expenditure,  may  fairly 
claim  to  add  his  wife's  income  and  available  means  to  his 
own  for  the  common  benefit :  as  in  Kentucky,  where  the 
husband,  so  long  as  he  lives  with  and  supports  the  wife,  is 
still  entitled  to  the  use  and  profits  of  her  real  estate  and 
chattels,  under  certain  restrictions;  or  as  in  Connecticut, 
where  he  is  made  her  trustee  by  statute,  with  the  right  to 
receive  and  enjoy  the  income  of  her  estate  so  long  as  he 
takes  care  of  her,  but  not  to  dispose  of  the  principal  without 
her  written  assent ;  or  as  in  Alabama,  where  also  the  law 
makes  him  her  trustee,  entitled  to  collect  and  use  her  incomet 
but  not  to  dispose  of  the  principal  except  jointly  with  her, 
and  always  liable,  on  her  suit  in  equity,  to  be  removed  from 
the  trust  if  he  becomes,  from  any  cause,  unfit  to  fulfil  it. 
Provisions  like  these  are  undeniably  improvements  on  the 
common  law.  They  preserve  its  true  aim  and  spirit  while 
restraining  its  abuses.  But  they  do  not  represent  the  gen- 
eral tendency  of  the  new  legislation,  nor  carry  out  that 
enlightened  policy  which,  to  quote  Mr.  Bishop's  not  very 
friendly  description,  — 

*'  *  *  *  yields  to  wives  the  double  advantages  of  matrimony  and 
single  bliss,  and  lifts  from  the  shoulders  of  their  husbands  none  of 
the  burdens  borne  when  the  law  gave  them  compensatory  advan- 
tages. It  remains  only  [continues  that  vigorous  writer,  speaking 
of  the  advanced  legislation  of  a  particular  State]  to  add  a  provision 
compelling  every  young  man  to  marry  instantly  the  girl  who  chooses 
him,  and  the  end  of  domestic  woe  will  have  come.  Then  she  can 
have  —  as  she  can  have  now,  if  the  man  will  submit  to  the  mar- 
riage —  for  her  sole  and  separate  use,  to  accumulate  till  her  hus- 
band dies,  [or,  Mr.  Bishop  might  have  added,  if  she  die  before 
him,  to  transmit  to  her  children,  by  way  of  diminishing  at  once 
their  dependence  on  their  father  and  his  control  over  them  as  they 
grow  up]  all  that  she  owned  before  marriage,  all  that  comes  to 
her  afterwards,  and  all  that  she  can  acquire  by  her  lat>or  and  skill; 
and  he  provides  for  her  house-room,  meals,  clothing,  and  the  other 
necessaries  of  life.     If  she  chooses,  she  may  employ  her  time  with 
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domestic  cares ;  or,  if  she  chooses,  she  may  leave  her  babes  for 
him  to  look  after  and  nurse^  and  her  meals  for  him  to  prepare  with 
his  own,  while  she  engages  in  business  on  her  separate  account, 
and  accumulates  money  —  not  a  cent  of  which,  or  its  increase,  is 
she  required  to  appropriate  to  the  support  of  her  family,  or  even 
of  herself:  all  must  be  borne  by  the  husband." 

It  may  be  said  that  this  picture  is  overdrawn,  because  it 
is  unlikely  that  any  woman  would  so  abuse  the  privileges 
which  the  law  intends  solely  for  her  protection.  Neverthe- 
less, these  are  quite  within  the  possible  results  of  such  Itigis- 
lation,  and  by  them  it  is  rightfully  tested. 

It  is  obvious  that  the  actual  significance  and  tendency  of 
these  statutes  is  to  be  measured  not  so  much  by  the  imme* 
diate  effect  of  this  or  that  provision,  or  the  existence  of  this 
or  that  evil  under  the  old  law  which  it  is  designed  to  pre- 
vent,  as  by  the  extent  of  its  departure  from  that  conception 
of  marriage  as  a  status ^  and  of  the  relation  to  society  and  to 
each  other  of  those  who  enter  into  it,  upon  which  the  old 
law  was  based. 

It  is  not  within  the  scope  of  this  paper,  conceding  freely  that 
the  common  law  was  not,  as  its  disciples  once  termed  it,  the 
perfection  of  human  reason,  to  announce  a  scheme  for  making 
it  such.  In  the  days  of  the  French  Directory  it  was  said 
that  the  Abbe  Sieyes  always  had  a  complete  Constitution 
for  France  in  his  pocket,  brand-new  and  ready  to  be  pro- 
mulgated entire;  but  it  is  not  recorded  that  any  of  them 
were  found  to  work.  That  some  of  the  modern  statutory 
solutions  of  our  problem  ignore  its  essential  conditions, 
seems  clear.  If  the  common  law  erred  tn  assuming  that  all 
husbands  will  always  be  provident  and  unselfish^  always  the 
stronger  and  the  wiser,  and  always  gentle  in  their  strength, 
it  is  scarcely  a  better  law  which  would  invite  every  wife  to 
regard  and  treat  her  husband's  interests  as  separate  and  dis* 
tinct  from  her  own,  and  increase  the  temptation  to  those 
completely  selfish  strifes,  proverbially  bitterest  among  per- 
sons most  nearly  allied.  It  can  hardly  be  wholesome  or 
wise  for  the  State  to  inculcate,  by  general  and  positive  law, 
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the  doctrine  that  whatever  burden  the  husband  may  bear, 
the  wife  should  be  privileged  and  protected  from  sharing; 
that  she  may  judiciously  postpone  family  cares  and  duties  to 
the  ventures  and  anxieties  of  a  sole  trader,  or  prudently  relieve 
the  tedium  of  the  domestic  partnership  by  a  business  alliance 
with  some  shrewd  capitalist.  Certain  it  is  that  no  legislation 
can  elevate  or  purify  society  which  even  remotely  tends  to 
impair  the  sacred  confidence  of  the  marriage  relation,  or  to 
destroy  its  unity  and  peace  by  suggestions  and  temptations 
most  adverse  to  that  loving  and  unselfish  spirit  which,  alike 
for  husband  and  for  wife,  converts  into  blessings  even  the 
burdens  jointly  borne. 

Henry  Hitchcock. 
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POWER    OF  MUNICIPAL    CORPORATIONS    TO 
BORROW  MONEY,' 

I.  We  propose  to  treat  in  this  paper  of  the  power  of  mu* 
nicipal  corporations  to  borrow  money ^  particularly  as  to  the 
existence  of  an  implied  or  incidental  power  of  this  kind* 
This  is  a  different  question  from  the  power  of  such  corpora- 
tions to  issue  negotiable  securities. 

The  power  to  borrow  may  be  given  in  express  language^ 
in  which  case  the  terms  and  purpose  of  the  grant  will  meas- 
ure  its  extent.  But  suppose  the  power  is  not  expressly  con- 
ferred :  does  it  exist  by  implication  f  It  is  perhaps  settled  law 
in  this  country  that  private  corporations  organized  for  pecu- 
niary profit  have,  unless  specially  restricted,  an  incidental 
authority  to  borrow  money  for  their  legitimate  purposes,  and 
to  give  negotiable  obligations  for  its  repayment,^  The  ques- 
tion of  the  incidental  authority  of  municipal  corporations  to 
borrow  money  has  not  been  so  thoroughly  considered  and  so 
often  decided  as  to  be  entirely  closed  to  controversy.  In 
view  of  the  legislative  practice  to  confer  in  terms  all  powers 
so  important  as  this,  the  dangerous  nature  of  this  power,  by 
reason  of  the  temptation  it  holds  out  to  incur  needless  debts 
and  to  make  extravagant  expenditures,  and  the  facilities  it 
offers  for  frauds,  and  the  settled  and   salutary  doctrine  that 

'  This  article  is  based  largely  upon  what  ii  said  upon  the  same  subject  id 
the  forthcoming  edition  of  Dillon  oti  Municipal  Corporations,  now  in  press  hj 
Little,  Brown  &  Co. 

•  Stratton  v.  Allen,  16  N.  J.  Eq.  129;  Lucas  v,  Pitney,  3  Dutch.  3a  I  ; 
Hackettstown  v.  Swackhamer,  8  Vroom,  191.  Construction  of  &peciBc  grant 
Mayor,  etc.,  v,  Bailey,  8  Vroom,  519.  Hut  see  ob&drvation^  of  Bylcs,  ]»,  in 
Bateman  v.  Mid- Wales  R.  Co.,  L.  R.  i  C.  P*  510  (1866),  as  to  powers  of  com- 
mon-law corporations  in  respect  to  drawing,  accepting,  or  indorsing  negotiable 
securities.  The  court  in  this  case  denies  (in  the  absence  of  express  legislative 
authority  conferring  the  power)  that  it  is  competent  to  a  company  incorporated 
in  the  usual  way  for  the  formation  and  workmg  of  a  railway,  to  draw,  accept,  or 
indorse  bills  of  exchange. 
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such  corporations  have  no  powers  but  such  as  are  expressly 
conferred,  and  those  which  are  necessary  to  effect  the  objects 
of  the  corporation,  and  those  which  are  incidental  to  the  ex- 
press grants  —  the  writer,  where  the  legislative  will  is  wholly 
silent,  would  be  strongly  inclined  to  deny  the  existence  of  a 
general  implied  or  incidental  general  power  \x>  borrow  money. 
But  it  must  be  admitted  that,  down  to  the  present  time,  a 
majority  of  the  express  adjudications  on  the  subject  favor  the 
contrary  opinion. 

II.  The  question  arose  in  Ohio  in  1836,  and  was  fully 
argued  and  considered.  The  town  of  Chillicothe  possessed 
authority  to  purchase  real  estate,  erect  public  buildings,  re- 
pair streets,  and  the  usual  municipal  powers.  The  right  to 
borrow  money  was  not  expressly  granted,  and  the  only  ques- 
tion in  the  case  (an  action  upon  the  bonds  of  the  town  given 
for  borrowed  money)  was,  whether  it  was  granted  by  impli- 
cation. The  case  was  regarded  as  of  the  first  impression,  no 
authorities  in  point  being  produced.  The  court  distinctly 
decided  that  in  carrying  out  the  express  powers,  or  in  effect- 
ing any  legitimate  municipal  object,  the  corporation  pos- 
sessed the  incidental  or  implied  right  to  borrow  money.' 
And  subsequently  the  Supreme  Court  of  Wisconsin  affirmed 
the  implied  authority  of  a  municipal  corporation,  as  inci- 
dental to  the  execution  of  the  general  powers  granted  by  its 
charter,  and  in  the  absence  of  a  special  restriction,  to  borrow 
money  and  issue  its  bonds  therefor,  it  appearing  that  the  pro- 
ceeds thereof  went  into  the  treasury  of  the  city,  and  were 
expended  by  it.'  "  The  charter,"  says  the  court,  stating  its 
reasons,  "  does  confer  the  power  to  purchase  fire  apparatus, 
cemetery  grounds,  etc.,  to  establish  markets,  and  to  do  many 

»  Bank  v,  Chillicothe,  7  Ohio,  pt.  2,  p.  31  (1836). 

»  Mills  V,  Glcason,  11  Wis.  470  (i860);  j.  f.  8  Am.  L.  Reg.  692;  Tbe 
State  V,  Madison,  7  Wis.  688 ;  Clark  v.  Janesvillc.  10  Wis.  136 ;  Clark  v. 
School  District,  3  R.  I.  199  (1855),  in  which  it  is  held  that  when  monef  is 
borrowed  to  pay  a  lawful  debt  of  a  corporation,  and  it  is  so  applied,  the  cor- 
poration is  liable  on  the  notes  given  for  the  money  borrowed ;  it  is  not  held 
that  notes  so  given  under  the  incidental  power  to  provide  for  the  payment  of 
debts  have  all  the  qualities  of  commercial  paper. 
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other  things  for  the  execution  of  which  money  would  be 
necessary  as  a  means.  It  would  seem,  therefore,  that  in  the 
absence  of  any  restriction,  the  power  to  borrow  money  would 
pass  as  an  incident  to  these  general  powers,  according  to  the 
well-settled  rule  that  corporations  may  resort  to  the  usual 
and  convenient  means  of  executing  the  powers  granted  ;  for 
certainly  no  means  is  more  usual  for  the  execution  of  such 
objects  than  that  of  borrowing  money.*'  In  this  case,  as  ia 
the  other,  the  question  was  not  raised  until  the  money  had 
been  borrowed  and  the  rights  of  third  persons  had  attached.^ 

*  City  V.  Lamson,  9  Wall.  477,  486  (1869),  where  the  Wisconsin  cases  are 
referred  to  by  Nelson,  J.  The  right  of  private  corporations  generally  to  bor- 
row money  as  incidental  to  the  express  powers  granted,  is  extensively  consid* 
ered  upon  principle  and  authority  in  the  important  case  of  Curtis  v.  Leavitt, 
15  N.  Y.  9  (1857).  See  also  Barry  v.  Merchants*  Express  Co.,  i  Sandf  Ch.  280 ; 
Beers  v.  Phoenix  Glass  Co.,  14  Barb.  358;  Stratton  v.  Allen,  16  N.  J.  Eq.  229; 
Lucas  V.  Pitney  (power  of  railroad  company),  3  Dutch.  221  ;  Fay  v.  Noble 
(manufacturing  corporation).  12  Cush.  i ;  Davis  v.  Proprietors,  etc.,  of  Meeting- 
house (religious  corporation),  8  Mete.  321.  Perhaps  it  is  difficult  to  draw  a  dis- 
tinction between  private  and  municipal  corporations  in  respect  to  the  incidental 
right  to  borrow  money.  But  we  see  much  more  reason  for  affirming  the  exist- 
ence of  an  incidental  power  of  this  kind  with-  respect  to  trading,  banking, 
manufacturing,  and  railroad  corporations  than  in  relation  to  municipal  corpo- 
rations. There  is  a  difference  between  contracting  a  debt  in  the  prosecution  of 
an  ordinary  legitimate  corporate  purpose  and  borrowing  money  for  that  pur- 
pose. In  the  one  case,  the  application  of  the  credit  is  secured  to  the  advance- 
ment of  the  authorized  object,  while  money  borrowed  is  liable  to  be  lost,  or  to 
be  diverted  to  illegitimate  purposes.  This  difference  is  insisted  on  with  great 
force  by  Agnew,  C.  J.,  in  the  dissenting  opinion  in  Williamsport  v.  The 
Commonwealth,  84  Pa.  St.  487,  507  (1877).  It  should  be  remembered,  also, 
that  the  express  powers  can  be  executed  without,  holding  that  there  is  an  im- 
plied power  to  borrow  money.  The  revenue  provisions  of  charters  supply  it 
with  the  means  designed  to  furnish  it  with  money.  And  powers  are  not 
held  to  exist  merely  because  they  are  convenient.  As  applicable  to  munic- 
ipal corporations,  there  is  great  and  almost  convincing  force  in  the  argu- 
ment of  Selden,  J.,  i  '  Curtis  v.  Leavitt,  supra.  And  see  Ketchum  v.  City  of 
BufEalo,  14  N.  Y.  356,  365  (1856),  where  the  subject  is  considered  by  the  same 
judge,  and  the  power  of  a  municipal  corporation  to  contract  debts  on  credit, 
for  legitimate  purposes,  is  admitted  to  be  a  question  which  has  "  yet  to  be 
judicially  settled."  See,  on  the  general  subject.  Canal  Bank  v.  Supervisors, 
5  Denio,  517  (1848)  ;  Barker  v.  Loomis,  6  Hill,  463  (1844);  The  People  v, 
Brennan,  39  Barb.  522  (1863).  In  The  Commonwealth  v,  Pittsburg.  41  Pa. 
Sl  278,  Strong,  J.,  says  that  the  power  to  execute  and  issue  bonds  is  insepa- 
rable from  the  existence  of  all  corporations,  public  and  private.  Douglass  v. 
VOL.  VI.  NO.  5.  43 
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III.  In  Indiana,  the  doctrine  is  that  corporations,  along 
with  the  express  and  substantive  powers  conferred  by  their 
charters,  take  by  implication  all  the  reasonable  niodes  of  ex- 
ecuting such  powers  which  a  natural  person  may  adopt'  It 
is  a  power  incident  to  corporations,  in  the  absence  of  positive 
restriction  to  borrow  money,  as  a  means  of  executing  the 
power.'     In  Iowa,  school  districts  have  the  power  to  borrow 

Virginia  City,  5  Nev.  147  (1869).  In  New  York,  sec  SUts.  1853.  p.  1135,  cluip. 
^3.  In  Mississippi,  boards  of  police  of  counties  have  no  implied  power  to 
borrow  money ;  and  when  special  power  to  borrow  money  is  conferred,  it  mast 
be  fairly  pursued ;  and  it  was  held  that  where  a  warrant  properly  signed  did 
-not  (as  required  by  the  statute)  state  on  its  face  the  object  for  which  it  was 
issued,  nor  upon  what  fund  drawn,  it  could  not  be  enforced.  Beamtir  v. 
Board  of  Police,  42  Miss.  238;  j.  r.  15  WalL  566.  There  may  be  groood 
for  a  distinction,  as  to  the  implied  power  to  borrow  money,  between  counties 
and  ordinary  city  corporations. 

Recent  English  Decisions.  —  Bond  for  borrowed  money,  given  after  the 
Municipal  Corporations  Act,  held  valid.  Pallister  v.  Mayor,  etc..  9  C.  B.  744; 
Payne  v.  Mayor,  etc,  3  Hurl.  &  N.  572.  See  Nowell  v.  Mayor,  etc.,  9  Exch. 
457;  Kendall  v.  King,  17  C.  B.  483.  Note  for  borrowed  money  held  invalid 
under  the  act.  Attomey-General  v.  Lichfield,  13  Sim.  547;  Regina  v.  Lich- 
field, 4  Q.  B.  893.    See  Bateman  v.  Mid- Wales  R.  Co.,  L.  R.  I  C.  P.  510  (1866). 

'  New  England,  etc.,  Co.  «/.  Robinson,  25  Ind.  536 ;  Lafayette  v.  Cox,  5 
Ind.  38;  Board,  etc.,  z/.  Day,  19  Ind.  450;  Kyle  v,  Martin,  8  Ind.  34;  Haag 
V.  Board,  etc.,  60  Ind.  580 ;  Second,  etc.  Bank  v.  Danville,  60  Ind.  504;  Board 
V,  Saunders,  19  Ind.  437. 

'  Board  v.  Day,  19  Ind.  450;  Miller  v.  Board,  66  Ind.  162  (citing  Ketcham 
V.  Buffalo,  14  N.  Y.  356)  ;  Mills  v.  Gleason,  11  Wis.  470;  The  SUte  ».  Madi- 
son, 7  Wis.  688;  Bank  v.  Chillicolhe,  7  Ohio,  354;  Mass  v.  Harpeth 
Academy,  7  Heisk.  283;  The  Commonwealth  v.  Pittsburg,  34  Pa.  St  496' 
Clark  V,  School  District,  3  R.  I.  199;  Hardy  v.  Merriwether,  14  Ind.  203; 
Sheffield  v.  Andress,  56  Ind.  157;  Second,  etc.  Bank  v.  Danville,  60  Ind.  504- 
Where  a  city  negotiated  her  bonds  to  raise  means  to  construct  water- works,  and 
the  city  treasurer  misapplied  a  part  of  the  funds  so  realized,  leaving  debts  no- 
paid  on  account  of  such  works,  it  was  competent  for  the  city  council  to  issue 
and  sell  other  bonds  to  make  up  such  deficiency.  Daly  v,  Columbus,  49  Ind. 
169  (1874).  Und^  Indiana  Revised  Statutes  of  1876,  authorizing  towns  to 
provide  apparatus  for  extinguishing  fires,  and  to  incur  a  debt  on  petition  of  tax- 
payers, levy  a  tax,  etc.,  the  board  of  town  trustees  has  power  to  purchase  such 
apparatus  on  credit,  and  direct  a  note  therefor  to  be  issued  in  the  name  of  the 
town.  And  this  power  is  not  exhausted  by  the  passage,  pending  the  negotiation 
therefor,  of  an  ordinance  for  the  issuance  of  bonds  to  realize  means  to  pur- 
chase the  apparatus,  if  np  bonds  are  in  fact  issued  thereunder.  New  Albany 
Bank  v,  Danville,  60  Ind.  504. 
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money,  to  discharge  debts  legitimately  created,  and  pledge 
the  credit  of  the  district  for  that  purpose.*  In  Illinois  the 
same  power  is  accorded,  after  being  authorized  by  a  vote  of 
the  people  of  the  district,^  But  where  a  law  authorizes  the 
donation  of  money  by  a  municipal  corporation  to  aid  in  the 
construction  of  a  railroad,  and  provides  for  levying  a  tax  to 
raise  the  amounts  donated  as  they  become  due,  neither  the 
corporation  nor  its  officers  have  the  power  to  borrow  money 
or  to  issue  bonds  in  payment  of  such  donation,  and  bonds 
issued  in  payment  thereof  are  void.3 

IV.  The  subject  of  the  incidental  or  implied  power  of  a 
municipal  corporation  to  borrow  money  to  pay  preexisting 
indebtedness,  and  also  to  enable  it  to  grade  and  pave  its 
streets,  and  to  issue  negotiable  bonds  for  this  purpose,  is  elab- 

'  Austin  V.  Colony,  51  Iowa,  102. 

*  Folson  V.  School  Directors,  91  111.  404,  where  it  is  held  that  the  power  to 
borrow  money  carries  with  it  at  common  law,  independent  of  the  statute,  the 
power  to  give  evidence  of  the  loan.  The  power  to  give  bonds  for  money  bor- 
rowed is  not  a  limitation  but  an  enlargement  of  their  powers,  and  an  order  given 
by  them  on  their  treasurer  is  valid,  and  may  be  enforced  against  the  district.  Ibid. 
The  court  limits  and  distinguishes  the  case  of  Clark  v.  School  Directors,  78 

ni.  474. 

3  Lippincott  v.  Pana,  92  111.  24;  Middleport  v.  yEtna  Life  Ins.  Co.,  82 
111.  562.  In  Nebraska,  county  bonds  may  he  issued  to  raise  money  to  meet 
current  expenses  in  case  of  a  deficit  in  the  county  revenue,  but  to  do  this  it  must 
first  be  authorized  by  a  vote  of  the  electors  of  the  county.  Dawson  County 
V.  McNamara,  4  N.  W.  Rep.  991.  In  Georgia  it  is  held  to  be  within  the  purpose 
and  scope  of  a  municipal  corporation  to  apply  the  corporate  funds  or  to  create 
a  corporate  debt  for  the  purchase  of  an  interest  in  a  building  to  be  used  as 
^  public  school  or  college  (ot  the  accommodation  of  the  people  of  the  town; 
and  the  fact  that  superintendence  of  the  school  is  left  in  the  hands  of  trustees 
not  elected  by  the  corporation  does  not  render  the  appropriation  of  the  cor- 
porate funds  illegal,  it  appearing  that  the  enterprise  is  not  for  any  private  gain, 
and  that  the  trustees  contract  to  keep  up  in  the  building  a  public  school. 
Quaref  Danielly  et  al.  v.  Cabaniss,  52  Ga.  211  (1874).  In  Wyoming,  the 
prohibiting  the  trustees  of  a  municipal  corporation  from  incurring  any  debt,  or 
borrowing  money  for  the  use  of  the  city,  without  having  the  concurrence  of 
five-eighths  of  the  taxable  property-owners,  —  to  be  ascertained  by  a  petition 
for  that  purpose,  —  does  not  preclude  the  trustees  from  issuing  warrants  on 
the  treasury,  to  be  used  as  evidences  of  indebtedness,  although  there  is  no 
money  in  the  municipal  treasury  at  the  time,  nor  any  special  authority  therefor 
in  the  city  charter.     Ivinson  v.  Hance,  i  Wy.  Ter.  270. 
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orately  discussed  in  a  case  recently  decided  by  the  Supreme 
Court  of  Pennsylvania.*  It  was  admitted,  and  "  taken  in  its 
broad  sense,  the  power  to  borrow  money  and  issue  bonds 
therefor  cannot  be  said  to  be  among  the  implied  powers  of  a 
municipal  corporation."  But  nevertheless  the  majority  of 
the  court,  after  examining  the  subject  and  reviewing  the 
authorities,  sums  up  the  result  in  guarded  language,  as  fol- 
lows :  "  The  foregoing  cases  rest  upon  the  principle,  which 
we  think  a  sound  one,  that  where  a  municipal  corporation 
has  lawfully  contracted  a  debt,  it  has  the  implied  power,  un- 
less restricted  by  its  charter  or  prohibited  by  statute,  to  evi- 
dence the  same  by  a  bill,  bond,  note,  or  other  instrument; 
that  the  power  to  contract  a  debt  carries  with  it  by  necessary 
implication  the  right  to  give  an  appropriate  acknowledgment 
of  such  debt,  and  to  agree  with  the  creditor  as  to  the  time 
and  mode  of  payment ;  that,  in  the  absence  of  statutory  pro- 
vision, there  is  no  rule  of  law  limiting  the  extent  of  the 
credit.'*  There  was  a  dissent  by  three  judges,  on  the  ground 
that  part  of  the  bonds  in  question  were  issued  in  advance  of 
any  debt  incurred  for  grading  and  paving,  and  as  a  means  of 
raising  money  to  pay  for  future  improvements;  that  they 
were  sold  at  a  heavy  discount,  and  the  proceeds  only  thus 
applied;  and  while  admitting  that  a  municipal  corporation 
may  have  the  implied  power  to  give  suitable  evidences  of  an 
authorized  debt  actually  incurred,  they  denied  any  incidental 
power  in  such  corporation,  as  a  means  of  raising  money  to 
execute  its  ordinary  charter  powers  or  duties,  "  to  issue  com- 
mercial paper,  be  it  bonds  or  notes,  payable  to  bearer,  and 
negotiable  according  to  the  law-merchant  or  general  usage, 
and  either  to  sell  them  in  the  market  or  pass  them  off  to  in- 
dividuals by  way  of  a  general  loan."  The  dissenting  judges 
admitted  that  where  express  power  to  borrow  is  given,  the 
municipality  has  the  implied  right  to  issue  negotiable  evi- 
dences of  the  debt,  and  they  also  seemed  to  concede  that  if 

»  WiUiamsport  v.  The  Commonwealth,  84  Fa.  St  487  (1877).  Paxon,  J., 
delivered  the  opinion  of  the  court,  in  which  Shartwood,  Mercer,  and  Gordon, 
JJ.,  concurred:  Agnew,  C.J.,  delivered  the  dissenting  opinion,  in  which  Wood- 
ward and  Sterrett,  JJ.,  concurred. 
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an  authorized  debt  is  actually  incurred,  for  paving  or  other 
proper  purposes,  the  municipality  has  the  right  to  issue  a  bond, 
or  note,  or  warrant,  as  evidence  of  it;  but  it  was  not  said  that, 
even  when  thus  issued, —  that  is,  issued  by  virtue  of  a  merely 
incidental  power, —  the  instrument  partook  of  all  the  attributes 
of  commercial  paper,  especially  the  one  which  protects  such 
paper  in  the  hands  of  a  holder  for  value  before  maturity, 
from  defences  of  which  he  has  no  notice. 

V.  If  the  judgment  of  the  court  in  this  case  is  to  be  taken 
as  holding  that  a  municipal  corporation,  merely  by  virtue  of 
its  authority  to  pave  streets,  may,  without  any  express  power 
to  borrow  money,  issue  its  negotiable  bonds  in  advance  and 
sell  them,  as  a  means  of  raising  money  to  be  applied  to  this 
purpose;  may  issue  them  in  any  sum  it  pleases,  and  sell  them 
for  any  price  it  can  obtain;  and  that  bonds  so  issued  are  com- 
mercial paper,  with  all  the  qualities  and  incidents  of  such 
paper — if  such  is  the  doctrine  of  the  court,  we  are  unable, 
notwithstanding  the  ability  with  which  it  is  supported,  to  re- 
gard it  as  otherwise  than  unsound  and  dangerous. 

VI.  The  question  under  consideration  was  somewhat  re- 
cently considered  by  the  Supreme  Court  of  the  United  States.* 

«  Mayor  of  Nashville  v.  Ray,  19  Wall.  468  (1873).  This  subject  being 
under  consideration  in  Hackettstown  v.  Swackhamer,  37  N.  J.  L.  191,  the  able 
and  learned  judge  who  delivered  the  opinion  of  the  court  said  :  *'  Municipal 
corporations,  in  the  absence  of  a  specific  grant  of  power,  do  not  in  general 
possess  the  capacity  to  borrow  money.  A  note  given  by  such  corporation  for 
an  unauthorized  loan  cannot  be  enforced  even  though  the  money  borrowed  has 
been  expended  for  municipal  purposes.  Seemingly,  a  promissory  note  given 
for  legitimate  purposes  by  a  municipal  corporation  will  not  have  the  effect, 
ivhen  in  the  hands  of  a  bona  fide  holder,  of  cutting  off  the  equities  existing 
between  such  corporation  and  the  payee.  An  examination  of  the  books  will 
show  that  this  question  has  not  as  yet  received  much  judicial  consideration.  The 
courts  of  Wisconsin  and  Ohio  have  had  this  matter  before  them,  and  have  ar- 
rived at  a  result  the  opposite  of  that  which  has  just  been  stated.  I  have  care- 
fully weighed  the  arguments  of  these  learned  tribunals,  but  they  have  failed  to 
convince  my  understanding.  The  cases  referred  to  are  those  of  Mills  v, 
Gleason,  and  Bank  v.  Chillicothe.  As  a  counterpoise  to  these  views  stands 
the  weighty  opinion  of  Dillon  on  Municipal  Corporations,  117.  Much  em- 
phasis is  added  to  this  expression  of  opinion,  from  the  fact  that  this  author  had 
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Four  of  the  justices  assented  to  the  proposition  that  a  munic- 
ipal corporation  possessed  an  inherent  or  incidental  power  to 
raise  loans  or  to  borrow  money  for  that  purpose  :  such  a  power 
must  in  their  judgment  be  conferred  by  legislation,  expressly 
or  by  plain  implication.  Indebtedness  may  be  created,  it 
was  conceded,  for  authorized  purposes  to  the  extent  per- 
mitted, but  the  legitimate  means  of  paying  such  indebtedness 
was  by  taxation  in  the  usual  mode,  and  not  by  the  issue  of 
commercial  paper  for  sale  in  the  market ;  and  such  paper,  if 
issued  without  the  sanction  of  the  legislature,  although  it 
may  be  valid  as  a  voucher,  is  open,  into  whosesoever  hands  it 
may  come,  to  all  defences. 

VII.  It  was  not  denied  by  the  Supreme  Court  of  the 
United  States,  in  the  case  referred  to  in  the  preceding  section, 
that  the  power  to  borrow  might  be  implied  from  the  existence  of 
express  powers  of  such  a  nature  as  to  be  beyond  the  ordinary 
range  of  municipal  expenditure,  and  which  are  usually  exe- 
cuted by  means  of  borrowing;  but  it  was  denied  by  four  of 
the  judges  that  such  a  power  was  incidental  to  the  ordinary 
grants  of  municipal  authority.  To  the  writer,  the  brief  and 
compact  opinion  of  Mr.  Justice  Bradley  seems  to  be  a  care- 
ful and  accurate  exposition  of  the  law  on  this  subject;  but 

before  him,  at  the  time  he  wrote,  the  opposing  cases  just  cited.  In  this  state 
of  the  authority,  it  cannot  be  claimed  that  the  principle  is  so  settled  that  the 
judgment  of  this  court  cannot  be  freely  exercised  with  respect  to  this  important 
subject.  My  conclusion  is  that  already  expressed  :  that  a  right  to  borrow  money 
is  not  to  be  inferred  from  any  of  the  ordinary  powers  conferred  in  the  charters 
of  municipal  corporations,  and  that,  under  ordinary  circumstances,  such  a 
power  can  proceed  only  from  an  express  grant  to  that  effect.  ♦  *  ♦  The 
further  question  was  discussed  at  the  bar,  whether  a  municipal  corporation 
lacking  a  special  authority  to  that  end  can  execute  a  promissory  note.  I  have 
examined  the  subject,  but  the  views  already  expressed  render  it  unnecessary  to 
pronounce  any  final  conclusion  with  respect  to  it;  for  the  purposes  of  the 
present  case,  I  may  say,  however,  that  my  present  view  is,  that  a  corporate 
body  of  this  character  has  the  general  and  inherent  right  to  execute  a  note 
as  a  voucher  of  indebtedness,  but  that  such  note  will  not  have  the  effect,  when  in 
the  hands  of  a  bona  fide  holder  before  maturity,  of  catting  off  the  equities  ex- 
isting between  the  maker  and  payee.  In  this  respect  I  fully  concur  in  the  learned 
opinion  of  Mr.  Justice  Bradley,  recently  read  in  the  Supreme  Court  of  the 
United  States,  in  the  case  of  The  Mayor  v.  Ray,  19  Wall.  468." 
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the  remaining  four  justices  appear  to  have  considered  that  it 
unduly  restricted  the  powers  of  municipal  corporations.  In 
that  court  the  question  still  remains  open.* 

VIII.  The  nature  and  extent  of  the  power  to  borrow  money 
and  issue  negotiable  paper  therefor  "^2^^  considered  at  length 

*The  prior  case  of  Lynde  v.  County  of  Winnebago,  decided  by  the 
Supreme  Court  of  the  United  States,  when  carefully  viewed  with  reference  to 
the  legislation  of  Iowa  as  to  the  powers  of  the  county  judge  in  the  erection  of 
court-houses,  and  the  express  power  to  borrow  money  for  this  purpose,  wheD 
the  proposition  to  borrow  is  sanctioned  by  a  popular  vote,  will  be  found  to  as- 
sert or  involve  no  general  principle,  but  to  turn  upon  the  special  statutory  pro- 
visions and  on  the  construction  and  effect  to  be  given  to  the  particular  proposi- 
tion  that  was  submitted  to  the  people.  That  proposition  having  been  adopted 
by  the  voters,  was  held  by  the  majority  of  the  court  to  imply  the  power  to  bor- 
row money  to  accomplish  the  object  in  view  ;  and  assuming  the  construction 
adopted  to  be  the  true  one,  the  result  reached  logically  followed.  Lynde  v. 
County  of  Winnebago,  i6  Wall.  6(1872).  That  this  judgment  of  the  Su- 
preme Court  is  not  authority  in  favor  of  the  broad  proposition  that  the  power  to 
make  contracts  —  for  example,  as  in  that  case,  the  building  of  a  court-house  — 
carries  with  it  the  power  to  borrow  money,  and,  as  incidental  to  that,  the  power 
to  issue  negotiable  bonds  for  the  money  borrowed,  will  clearly  appear  when  the 
statutory  provisions  and  the  facts  in  that  case  are  considered.  Power  to  build 
court-houses,  when  payment  therefor  is  to  be  made  out  of  the  ordinary  revenue, 
is  conferred  by  statute  upon  the  county  judge,  without  the  sanction  of  a  popular 
vote.  When,  however,  money  is  to  be  borrowed  for  this  purpose,  the  statute 
requires  the  proposition  to  borrow  to  be  submitted  to  the  vote  of  the  people  of 
the  county.  No  proposition  to  borrow  money  and  to  issue  bonds  was  in  terms 
submitted  to  the  people,  but  there  was  submitted  this  question,  viz.  :  "  Shall 
the  county  judge,  in  i860,  levy  a  tax  of  seven  mills  for  constructing  a  court- 
house in  the  county,  said  tax  to  be  levied  from  year  to  year  until  a  sufficient 
amount  is  raised  for  that  purpose,  not,  however,  to  exceed  ten  years  ?  '*  The 
proposition  having  been  carried,  a  majority  of  the  court  (three  judges  dissent- 
ing) held  that  under  the  Iowa  statute  the  vote  gave  the  authority  to  borrow 
money  and  issue  the  bonds.  Mr.  Justice  Swayne  said :  "It  was  expressed  in 
this  formula  [of  the  vote  taken]  that  a  court-house  was  to  be  built,  and  we 
think  that  it  was  implied  that  money  was  to  be  borrowed  to  accomplish  that  object. 
Otherwise  the  vote  gave  no  authority  which  did  not  already  exist,  and  was  an 
idle  ceremony.  The  statute  authorized  an  appeal  to  the  voters  only  that  they 
might  give  or  refuse  authority  to  incur  a  debt.  It  could  not  have  been  intended 
that  the  erection  should  be  delayed  till  a  sum  sufficient  to  pay  for  the  structure 
had  been  realized  from  the  tax  authorized  to  be  imposed,  or  that  the  work  should 
proceed  only  pari  passu  with  the  progress  of  its  collection  from  year  to 
year.  What  is  implied  is  as  effectual  as  what  is  expressed."  The  dissenting 
judges  said:  "We  cannot  find  in  this  vote  any  authority  in  the  county  judge  to 
issue  the  bonds  of  the  county." 
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by  the  United  States  Circuit  Court  for  Missouri,"  in  which, 
after  a  review  of  the-  decisions,  English  and  American, 
the  following  conclusions  were  reached  :  Whether  a  munici- 
pal corporation  possesses  the  power  to  borrow  money  and  to 
issue  negotiable  securities  therefor,  depends  upon  a  true 
construction  of  its  charter  and  the  legislation  of  the  State 
applicable  to  it.  It  has  no  incidental  or  inherent  authority,  un- 
der the  usual  grants  of  municipal  powers,  as  a  means  of  dis- 
charging its  ordinary  municipal  functions.  Such  authority 
may  be  inferred  from  special  and  extraordinary  powers  which 
require  the  expenditure  of  unusual  sums  of  money,  when  it 
is  usual  to  execute  such  powers  by  means  of  borrowing,  and 
when,  upon  the  whole  legislation  applicable  to  the  munici- 
pality, such  appears  to  have  been  the  legislative  intent 
These  principles  were  applied,  and  coupon-bonds  to  borrow 
money  to  erect  and  repair  wharves  and  to  open  streets,  issued 
under  the  general  grants  of  municipal  power  in  the  charter^ 
were  held  not  to  be  binding  upon  the  city ;  while  other  bonds, 
issued  under  a  special  act  of  the  legislature^  in  payment  of 
stock  in  companies  organized  to  construct  macadamized  roads 
from  the  city,  were  held  to  be  valid. 

IX.  Whether  there  is  power  in  a  municipal  corporation  to 
borrow  money  and  to  issue  negotiable  paper  depends,  we 
think,  upon  the  legislative  intent,  to  be  collected  from  stat- 
utes, general  and  special,  applicable  to  the  municipality. 
The  American  cases  are  conflicting,  and  cannot  be  harmo- 
nized. 

The  following  summarizes  our  view  of  the  sound  and  true 
doctrines  on  this  subject  :  — 

I.  The  power  to  borrow  money  as  a  means  of  raising  a 
fund  to  make  future  local  improvements,  or  to  carry  on  the 
ordinary  operations  of  the   municipality,  cannot  be  implied 

'  Cause  V.  Clarksville,  5  Dill.  165.  183  (1879).  Thomas  v.  Port  Hadsoo, 
27  Mich.  330  (1873),  declares  the  remedy  for  the  money  or  property  received. 
The  remedy  where  bonds  of  a  city  are  issued  without  authority,  and  the  monef 
thereon  is  actually  received  by  the  city,  is  not  an  action  on  the  bonds,  but  to 
recover  the  money.     Gause  v,  Clarksville,  supra. 
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from  the  mere  authority  to  make  such  improvements,  or  from 
the- usual  grants  of  municipal  power.  Thesq  contemplate 
that  the  expense  of  the  execution  of  the  ordinary  municipal 
powers  shall  be  met  by  the  revenues  derived  year  by  year 
from  taxation. 

2.  It  does  not  follow  that  because  banking  and  trading 
corporations,  and  other  private  corporations  organized  for 
pecuniary  profit,  are  held  in  this  country  to  possess  the  inci- 
dental power  to  borrow  money,  and  to  issue  commercial 
paper  having  all  the  qualities  attributed  to  such  paper  by 
the  law-merchant,  that  a  like  power  is  inherently  possessed 
by  public  and  municipal  corporations.*    The  analogy  is  false 

'  As  to  the  power  of  corporations  to  issue  commercial  paper,  the  law  of 
England  is  settled.  In  England,  no  corporation,  whether  municipal  (Regina 
V.  Lichfield,  4  Q.  B.  891,  906)  or  private  (Bateman  v,  Mid-Wales  R.  Co.,  L. 
R.  X  C.  P.  499  (1866),  has  the  incidental  right  to  make  commercial  paper, 
except  the  Bank  of  England,  which  was  incorporated  for  the  very  purpose, 
and  trading  corporations  strictly,  such  as  the  East  India  Company.  Accord- 
ingly it  is  laid  down  by  Mr.  Justice  Byles,  in  his  work  on  Bills,  that,  *<  with- 
out special  authority,  expressed  or  implied,  a  corporation  has  no  power  to 
make,  indorse,  or  accept  bills  or  notes.*'  Byles  on  Bills  (8th  Eng.  ed.),  62  ; 
Grant  on  Corp.  276.  Thus,  a  water-works  company  (Broughton  r.  Man- 
chester Water- Works,  3  Barn.  &  Aid.  x),  a  gas  joint-stock  company  (Bramah 
V.  Roberts,  3  Bing.  N.  C.  963),  or  even  trading  companies,  unless  such  a  power 
is  essential  to  the  purposes  for  which  they  are  formed  (Bateman  v,  Mid- 
Wales  R.  Co.,  supra),  have  no  general  or  implied  authority  to  make  commer- 
cial paper.  In  Bateman's  case,  last  cited,  the  question  for  the  first  time  arose 
in  England,  as  late  as  1866,  as  to  the  right  of  a  railway  company  with  an 
sathorized  capital  of  ;f  170,000  to  make  or  accept  bills  of  exchange,  and  it 
was  unanimously  decided,  by  judges  of  great  eminence  (Erie,  C.  J.,  Byles, 
Keating,  and  Montague  Smith,  JJ.),  that  the  company  had  no  such  power. 
The  acceptance  was  under  seal,  and  it  is  a  mistake  to  suppose  that  the  decision 
rested  on  the  technical  ground  that  a  corporation  can  only  contract  under  seal. 
It  was  placed  upon  the  broad  ground  that  there  was  no  act  of  Parliament, 
general  or  special,  which  conferred  the  power.  It  was  admitted  by  all  the 
judges  that  the  railway  company  might  incur  debts  in  the  construction  or  oper- 
ation of  the  road;  *'but  it  is  one  thing,**  said  Keating,  J.,  "to  say  that  they 
shall  be  liable  to  be  sued  for  goods  sold  and  delivered,  or  for  work  done,  and 
an  entirely  diflferent  thing  to  say  that  they  may  accept  bills  in  payment" 
And  to  the  same  eflfect  was  the  opinion  of  the  other  judges.  The  prin- 
ciple of  this  case  was  approved  in  Peruvian,  etc.,  R.  Co.  v,  Thames,  etc., 
Ins.  Co.,  L.  R.  2  Ch.  617,  when  a  general  incidental  power  to  issue  bills  of 
exchange  and  negotiable  instruments  under  the  Companies*  Act  of  1862  was 


Digitized  by 


Google 


6/4  MUNICIPAL  CORPORATIONS. 

and  delusive.  The  purposes  of  the  two  classes  of  corpora- 
tions, the  powers  of  their  officers,  and  the  means  of  making 
provision  for  meeting  their  liabilities,  are  all  essentially  dif- 
ferent. The  nature  of  the  usual  duties  devolved  by  law  upon 
municipalities  does  not  make  it  necessary  to  imply  the  exist- 
ence of  a  general  power  to  borrow  money  and  to  issue 
commercial  paper.  The  consequences  of  recognizing  such 
a  power,  in  the  extravagance  it  will  stimulate,  in  the  frauds 
it  will  engender,  and  in  the  ruinous  indebtedness  it  will  in- 
evitably produce,  are  alarming  to  contemplate.  The  history 
of  the  power  conferred  upon  municipalities  to  aid  railroads 
by  borrowing  money  and  issuing  commercial  obligations  is 
full  of  warning  and  instruction. 

3.  The  power  to  issue  commercial  paper  which  is  unim- 
peachable in  the  hands  of  the  holder  is  not  among  the 
ordinary  incidental  powers  of  a  public  or  municipal  corpora- 
tion.    It  must  be  conferred  expressly  or  by  fair  implication, 

denied,  and  the  power  held  to  depend  upon  the  proper  construction  of  the 
memorandum  and  articles  of  association.  The  companies  organized  under 
that  act  may  communicate  this  power  to  their  directors,  but  it  must  be  given 
expressly  or  by  fair  intendment  in  the  memorandum  and  articles  of  associatioD 
of  the  company,  or  it  will  not  exist  In  England,  as  shown  by  Bateman's 
case,  supra,  it  is  held  that,  inasmuch  as  the  corporation  has  no  power  to  accept 
bills,  it  cannot  be  made  liable  on  its  acceptance,  though  the  bill  was  drawn  for 
a  valid  and  binding  debt.  On  this  point,  Erie,  C.  J.,  says :  "  The  bill  of  ex- 
change is  a  cause  of  action  —  a  contract  by  itself — which  binds  the  acceptor 
in  the  hands  of  an  indorsee  for  value ;  and  I  conceive  it  would  be  altogether 
contrary  to  the  principles  of  the  law  which  regulates  such  instruments  that  they 
should  be  valid,  or  not,  according  as  the  consideration  between  the  original ptr^ 
ties  was  good  or  bad,  or  whether,  in  the  case  of  a  corporation,  the  consideration 
in  respect  of  which  the  acceptance  is  given  is  sufficiently  connected  with  the 
purpose  for  which  the  acceptors  are  incorporated.  It  would  be  inconvenient 
to  the  last  degree  if  such  an  inquiry  could  be  gone  into.  Some  bills  might  he 
given  for  a  consideration  which  was  valid,  —  as,  for  work  done  for  the  com- 
pany, —  and  others  as  a  security  for  money  obtained  on  loans  beyond  their 
borrowing  powers.  It  would  be  a  pernicious  thing  to  hold  that  in  respect 
of  the  former  the  corporation  might  be  sued  by  an  indorsee,  but  in  respect 
of  the  latter,  not."  Cause  v.  Clarksville,  5  Dill.  165  (1879).  The  Americtn 
courts,  however,  have  generally  held  that  banking,  trading,  commercial,  rul- 
way,  and  other  private  corporations  organized  for  pecuniary  profit,  have  in 
incidental  power  to  issue  commercial  paper  when  such  power  is  not  negatived 
by  a  true  construction  of  their  charters  or  constituent  acte. 
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as  a  necessary,  or  at  least  a  reasonable  and  usual  means  of 
executing  the  particular  power  to  which  it  is  claimed  to  be 
incidental. 

4.  Express  power  to  borrow^  money ^  perhaps  in  all  cases, 
but  especially  if  conferred  to  effect  objects  for  which  large 
or  unusual  sums  are  required,  —  as,  for  example,  subscrip- 
tions to  aid  railroads  and  other  public  improvements,  —  will 
ordinarily  be  taken  to  include  the  power  (the  same  as  if  con- 
ferred upon  a  corporation  organized  for  pecuniary  profit)  to 
issue  negotiable  paper  with  all  the  incidents  of  negotiability.* 

5.  When  it  is  expressly  provided  by  statute  that  public  and 
municipal  corporations  shall  audit  all  claims  presented,  and 
shall  issue  to  the  creditor  warrants  or  orders,  and  no  other 
provision  is  made,  this  will  not  authorize,  as  a  means  of  pay- 
ment, the  issue  of  negotiable  or  commercial  paper  which 
shall  possess  all  the  incidents  of  negotiability ;  and  if  issued, 
it  is  subject  to  all  defences  in  the  hands  of  a  transferee  to 
which  it  would  be  subject  in  the  hands  of  the  original  holder. 

6.  A  municipal  corporation  proper,  although  in  the  exe- 
cution of  its  ordinary  corporate  powers  and  the  discharge  of 
its  corporate  duties  it  may  make  contracts  and  create  debts, 
and  may,  when  not  restrained  by  statute,  indorse  the  liabili- 
ties thus  incurred,  yet  if  the  instrument  is  made  to  assume 
the  form  of  negotiable  paper,  such  paper  is  always  open  to 
defences  in  the  hands  of  transferees  when  it  is  issued  with- 
out express  authority  from  the  legislature,  or  authority  fairly 
to  be  implied  from  the  charter  or  legislation  applicable  to 
the  municipality.' 

*  WilUamsport  v.  The  Commonwealth,  84  Pa.  St.  487 ;  The  Commonwealth 
V.  Pittsburg,  34  Pa.  St.  496 ;  Reinboth  v,  Pittsburg.  41  Pa.  St.  278 ;  Mid- 
dleton  ».  Alleghany  County,  37  Pa.  St.  241 ;  Seybert  v,  Pittsburg,  i  Wall. 
272;  Galena  v,  Corwith,  48  111.  423;  Kelly  t/.  Mayor,  4  Hill,  265;  Devoss 
V.  City  of  Richmond,  18  Gratt.  338;  Railroad  Co.  v,  EvansviUe,  15  Ind.  395; 
Police  Jury  v.  Britton,  15  Wall.  572;  Dan.  Neg.  Inst.,  sects.  1527.  1531 ;  Rog- 
ers V,  Burlington,  3  Wall.  654,  666 ;  Milner's  Administrator  v,  Pensacola,  2 
Woods,  637;  Mayor  v,  Inman,  57  Ga.  370;  Tucker  v.  City  of  Randolph,  75 
N.  C.  267;  City  of  Vicksburg  v,  Lombard,  51  Miss.  125;  Mercer  County  v, 
Hackett,  i  Wall.  95. 

*  The  arguments  in  support  of  the  propositions  of  the  text  embodied  in 
this  section  will  be  found  to  be  ably  presented  by  Bradley,  J.,  in  Mayor  of 
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X.  In  other  words,  the  author  regards  it  as  the  true  doc- 
trine that,  as  incidental  to  the  dischctrge  of  its  ordinary  corpo- 
rate/unctions, no  municipal  or  public  corporation  has  the 
right  to  invest  any  instrument  it  may  issue,  whatever  its 
form,  with  that  supreme  and  dangerous  attribute  of  commer- 
cial paper  which  insulates  the  holder  for  value  from  equities 
which  attach  to  its  inception.  This  point  should  be  guarded 
by  the  courts  with  the  utmost  vigilance  and  resolution.' 

XL  While  express  power  to  a  municipal  corporation  "to 
borrow  money"  is  usually  held  to  include  the  power  to  issue 
its  negotiable  bonds,  or  other  securities,  to  the  lender,*  it  does 

Nashville  v.  Ray,  19  Wall.  468  (1873) ;  *>y  Beasley,  C.  J.,  in  Hackcttstown 
V.  Swackhamer,  37  N.  J.  L.  191  (1874);  and  by  Agnew,  C.  J.  (dissenting),  in 
Williamsport  v.  The  Commonwealth,  84  Pa.  St  487,  505  (1877).  See  also 
Cause  V.  Clarksville,  5  Dill.  165  (1879)  ;  Knapp  v,  Hoboken,  39  N.  J.  L. 
394  (1877).  The  authorities  in  favor  of  the  other  view  are  collected,  and  the 
argument  in  support  of  that  view  is  presented  with  fulness,  in  the  opinion  of 
the  majority  of  the  court,  delivered  by  Paxon,  J.,  in  Williamsport  v.  The 
Commonwealth,  supra, 

'  If  money  is  improperly  borrowed  in  advance  of  liabilities  actually  created, 
and  reaches  the  municipal  treasury,  and  is  expended  by  direction  of  the  gov- 
erning body  for  authorized  municipal  objects,  the  municipality  may  then  be 
liable  in  the  proper  action  or  suit ;  but  the  action  should  be,  we  think,  for 
money  had  and  received,  or  by  suit  in  equity,  and  not  upon  the  invalid  bonds. 
Bateman  v.  Mid- Wales  R.  Co.,  L.  R.  i  C.  P.  499(1866);  Thomas  v.  Port 
Hudson,  27  Mich.  320;  Hackettstown  v.  Swackhamer,  37  N.  J.  L.  191; 
Regina  v.  Lichfield,  4  Q.  B.  891,  906;  Mayor,  etc,  v.  Ray,  19  Wall  468, 
480,  per  Bradley,  J.  The  holder  of  such  bonds  wiU^  it  seems,  be  considered 
as  (he  assignee  and  owner  of  the  original  claim  of  the  payee.  Oneida 
Bank  v,  Ontario  Bank,  21  N.  Y.  490;  Mayor,  etc.,  v.  Ray,  19  Wall.  468, 
484,  per  Hunt.  J.;  Shirk  v.  Pulaski  County,  4  Dill.  208  (1877);  Paul  r. 
Kenosha,  22  Wis.  266;  Cause  v.  Clarksville,  5  Dill.  165  (1879).  In  Hack- 
ettstown V.  Swackhamer,  supra,  any  remedy  upon  the  unauthorized  note  was 
denied,  and  Beasley,  C.  J.,  seemed  to  think  the  only  remedy  was  in  equity 
to  be  subrogated  to  the  rights  of  the  creditors  of  the  corporation  who  had 
been  paid  by  the  proceeds  of  the  money  improperly  borrowed ;  but  no  neces- 
sity is  perceived  for  so  strict  a  doctrine. 

•  The  Commonwealth  ».  Pittsburg,  34  Pa.  St.  496,  511  (1859);  Raibomd 
.  Co.  V,  Evansville,  15  Ind.  395,  412  (i860) ;  Middleton  v.  Alleghany  County. 
37  Pa.  St  241 ;  Reinboth  v,  Pittsburg,  41  Pa.  St.  278;  Seybcrt  w.  Pittsburg, 
I  Wall.  272;  Rogers  v.  Burlington,  3  Wall.  654,  666,  per  Clifford,  J.;  De- 
voss  V,  Richmond,  18  Gratt.  338;  s,  c.  7  Am.  L.  Reg.  (N.  s.)  589;  Galena 
».  Corwith,  48  III.  423  (1868).  Money  borrowed  and  note  given  by  officers 
of  a  town,  without  authority,  does  not  bind  the  town  in  case  it  never  receives 
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not  include  the  power  to  issue  notes  to  circulate  as  money,  in 
violation  of  the  statute  law  and  public  policy  of  the  State.* 

the  benefit  of  it  Benoit  v,  Conway,  10  Allen,  528 ;  The  People  v.  Super- 
visors, 54  N.  Y.  516;  Police  Jury  v,  Britton,  15  Wall.  566.  The  ground  has 
been  broadly  taken  that,  for  debts  and  obligations  lawfully  created,  any  cor- 
poration, public  as  well  as  private,  has  the  implied  authority,  unless  prohibited 
by  statute,  charter,  or  by-law,  to  evidence  the  same  by  the  execution  of  a  bill, 
note,  bond,  or  other  contract,  and  to  secure  the  same  by  a  mortgage,  pledge, 
or  other  proper  disposition  of  its  property  ;  that  power  to  contract  a  debt  car- 
ries with  it  the  power  to  give  a  suiuble  acknowledgment  of  it ;  and  there  is  ^ 
00  rule  of  law,  in  the  absence  of  a  statute,  limiting  the  length  of  the  credit. 
Municipality  v.  McDonough,  2  Rob.  (La.)  242,  250  (1842)  ;  Barry  v.  Mer- 
chants' Express  Co.,  i  Sandf.  Ch.  280,  cited  with  approval  in  Curtis  v.  Leavitt, 
15  N.  Y.  9,  62,  and  in  Smith  v.  Law,  21  N.  Y.  296,  299  (i860) ;  Bank,  etc., 
V,  Chillicothe,  7  Ohio,  pt  2,  p.  31  (1836)  ;  Ketchum  v,  Buffalo,  14  N.  Y.  356 
(1856),  market-house  bonds  given  on  twenty-five  years'  time  held  valid,  and 
sec  cases  cited  on  page  375,  by  Wright,  J. ;  Douglass  v.  Virginia  City,  5  Nev^ 
147.  See  also,  and  compare,  Bateman  v.  Mid- Wales  R.  Co.,  L.  R.  I  C.  P. 
510;  Hackettstown  v.  Syrackhamer,  37  N.  J.  L.  191 ;  Wyandotte  ».  Zeitr,  21 
Kan.  649;  Lawrence  v.  Kellam,  11  Kan.  512.  As  to  express  power  to  issue 
bonds,  etc.,  see  also  Bank  of  Rome  v.  Village  of  Rome,  18  N.  Y.  38,  44,  and 
cases  cited ;  Mills  v,  Gleason,  1 1  Wis.  470 ;  j.  r.  8  Am.  L.  Reg.  683 ;  Louis- 
iana State  Bank  v.  Orleans  Nav.  Co.,  3  La.  An.  294.  State  bonds  nego- 
tiable. Delafieid  v»  Illinois,  2  Hill,  159.  Power  *^to  borrow  money  *^  held 
to  include  power  to  issue  negotiable  bonds  or  other  usual  securities  to  the 
lender.  The  Commonwealth  v,  Pittsburg,  34  Pa.  St  496,  511;  Rogers  r, 
Burlington,  3  Wall.  654  (1865).  Board  of  supervisors  of  a  county  have  not 
power  to  issue  bill  of  exchange.  Canal  Bank  v.  Supervisors,  etc.,  5  Denio, 
517  C1848).  Nor  have  village  trustees.  Lake  v.  Trustees,  4  Denio,  520. 
Corporate  city  has  the  power.  Kelly  v.  Mayor,  4  Hill,  263.  Compare  Clark 
V.  Des  Moines,  19  Iowa,  199,  213.  In  Inhabitants,  etc,  v.  Weir,  9  Ind.  224 
(1857),  an  action  against  a  congressional  township,  upon  a  promissory  note 
made  by  the  trustees,  the  court,  per  Stuart,  J.,  says:  *•  There  is  no  power  to 
make  notes  conferred  by  the  act  of  1841.  That  act  was  the  charter  under 
which  they  acted.  The  trustees,  as  a  corporation,  had  no  power  but  such  as 
that  act  expressly  conferred,  and  such  as  might  arise  by  implication,  or  might 
be  essential  to  the  exercise  of  those  granted.  Such  a  power  is  always  expressed, 
even  in  bank  charters.  In  so  limited  a  corporation  as  a  congressional  town- 
ship, the  power  to  make  promissory  notes  could  hardly  be  implied.  The  case 
at  bar  cannot  easily  be  distinguished  in  principle  from  McClure  v.  Bennett,  i 
Blackf.  189,  and  Mears  v.  Graham,  8  Blackf.  144."  Power  to  borrow  money, 
if  granted  on  condition  of  a  previous  popular  vote,  must  be  exercised  in  con- 
formity with  the  condition,  or  the  orders  issued  therefor  will  be  void.  Lock- 
port  V,  Gaylord,  61  111.  276  (1871).     What  amounts  to  a  borrowing.     Ibid, 

'  Thomas  v.  Richmond,  12  Wall.  349  (1871).     Construction  of  the  con- 
stitutional power  of  the  general  government  to  •' borrow  money."     See  Hep- 
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XII.  Express  charter-power  to  bonrow  money  iox  general 
purposes,  not  exceeding  a  specified  sum,  was  held  by  the 
Supreme  Court  of  the  United  States,  upon  an  examination 
of  the  nature  of  other  powers  contained  in  the  charter,  not 
to  prohibit  or  limit  the  city  in  incurring  an  indebtedness  for 
authorized  purposes  greater  than  the  sum  it  was  empowered 
to  borrow.* 

XIII.  A  contract  whereby  a  city  agrees  with  an  individual 
that  if  the  latter  will  pay  or  advance  the  amount  of  interest 
due  and  to  become  due  on  certain  bonds  of  the  city  already 
issued,  the  city  will  pay  or  refund  the  amount,  is  "  not  a  bor- 
rowing of  money''  within  the  terms  or  spirit  of  the  charter 
prohibiting  the  municipal  authorities  from  borrowing  money 
unless  authorized  by  a  prior  vote  of  the  citizens:  such  a 
contract  being  one  simply  for  the  payment  of  a  debt'  Un- 
der authority  to  a  city  to  borrow  money,  it  may,  if  there  be 
no  statutory  restriction,  make  the  principal  and  interest  pay- 
able  at  the  place  where  the  money  is  borrowed,  or  where  it 
pleases,  though  beyond  the  limits  of  the  State.^     Among  the 

burn  V.  Griswold,  8  Wall.  603,  and  Knox  v.  Lee,  la  Wall.  457  (1871),  known 
as  the  "Legal-Tender  Cases.*' 

'  Hitchcock  V,  Galveston,  96  U.  S.  341  (1877)  ;  approved.  United  Sutes 
V.  Fort  Scott,  99  U.  S.  152. 

"  Gelpecke  v.  Dubuque,  I  Wall.  221  (1863),  Miller,  J.,  dissenting.  Where 
a  city  can  make  such  a  contract  with  the  sanction  of  a  prior  vote,  the  sanction 
will,  in  an  action  on  such  a  contract,  be  presumed  until  the  contrary  is  shown 
by  the  city.     Ibid.^  per  Swayne,  J. 

3  Meyer  t/.  Muscatine,  i  Wall.  384  (1863).  In  this  case  the  court,  per 
Swayne,  J.,  says  (i  Wall.  391):  "The  power  of  a  municipal  corporation  to 
make  any  contract  does  not  depend  upon  the  place  of  performance,  but  upon 
its  scope  and  object.  A  city  authorized  to  establish  gas-works  and  water- 
works, and  to  gravel  its  streets,  may  buy  water,  coal,  and  gravel  beyond  its 
limits,  and  agree  to  pay  where  they  are  found,  or  elsewhere.  The  principal 
power,  when  expressed,  draws  to  it  by  necessary  implication  the  means  of  its 
execution.  This  is  the  settled  rule  in  the  construction  of  all  grants  of  authority, 
whether  to  governments  or  individuals."  Express  authority  to  a  city  **i9 
borrow  money "  necessarily  implies  the  power  to  determine  the  time  of  pay- 
ment, and  to  issue  bonds  or  other  evidence  of  indebtedness,  to  borrow  within 
or  without  the  State,  and  to  agree  to  pay  where  borrowed.  Railroad  Co.  r. 
Evansville,  15  Ind.  395,  412  (i860);  distinguished,  as  to  place  of  payment. 
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powers  of  a  strictly  municipal  nature  conferred  upon  a  city 
was  the  power  "  to  borrow  money  for  any  object,  in  its  dis- 
cretion," or  "  for  any  public  purpose,"  on  a  two-thirds  vote 
of  the  citizens;  and  this  was  held,  in  connection  with  a 
general  statute  of  the  State  recognizing,  by  implication  (as 
construed),  the  validity  of  city  and  county  bonds  generally, 
to  authorize  such  city  to  issue  bonds  to  aid  in  the  construc- 
tion of  a  railway  or  plank-road  leading  to,  through,  or  from 
the  city." 

John  F.  Dillon. 
Columbia  College  Law-School,  New  York,  November,  1880. 

from  Prettyman  v.  Tazewell  County,  19  111.  406.  and  22  111.  147,  which  were 
regarded  as  turning  upon  peculiar  statutory  provisions. 

'  Meyer  v,  Muscatine,  i  Wall.  384  (1863),  Miller,  J.,  dissenting,  in  an 
opinion  of  marked  ability;  Mitchell  v,  Burlington,  4  Wall.  270  (1866)  ;  Rogers 
V.  Burlington,  3  Wall.  654  (1865).  General  power  granted  to  a  city  to  create 
a  debt  will  be  construed  to  mean  debts  for  specified,  legitimate,  and  proper 
municipal  purposes,  and  not  for  any  or  all  purposes,  at  the  discretion  of  the 
city  council  or  inhabitants.  Lafayette  v.  Cox,  5  Ind.  38  (1854).  Limitation 
4m  taxing  power  does  not  limit  power  to  contract  debts,  Emerson  v.  Blairs- 
ville,  2  Pittsb.  Rep.  39. 
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LATE   WORKS  ON  PRIVATE  INTERNATIONAL 

LAW. 

The  year  now  about  to  close  has  brought  to  us  three 
valuable  publications  on  private  international  law.  The 
first  in  point  of  arrival  is  the  second  volume  of  the  "  Droit 
Civil  International "  of  M.  Laurent,  professor  at  the  Uni- 
versity of  Ghent,  and  author  of  several  valuable  and  volu- 
minous works  on  other  branches  of  jurisprudence.  The 
second  is  a  treatise  on  Private  International  Law  by  Mr. 
Westlake,  from  whom  a  prior  work  on  the  same  topic 
appeared  in  1858.  The  third  is  the  fourth  volume  of  Mr. 
Lawrence's  "  Commentaire  sur  les  Elements  du  Droit  Inter- 
national de  Henry  Wheaton ; "  this  volume  being  lai^cly 
concerned  with  matters  of  private  international  law.  In 
one  respect  these  volumes  are  alike.  They  are  the  prod- 
ucts of  great  cultivation,  of  long  familiarity  with  the  topic 
in  hand,  as  well  as  of  intellectual  gifts  which,  though  varied, 
are,  in  each  case,  of  high  grade.  Each  author  is  a  member 
of  the  Institute  for  International  Law,  to  whose  labors  in 
this  department  we  owe  so  much.  Each  has  achieved  high 
rank  as  a  publicist.  Yet  so  distinctively  does  each  pursue 
his  own  line  of  discussion,  so  varied  are  their  stand-points, 
that  it  may  not  be  out  of  place  to  begin  our  study  of 
the  topic  before  us  by  taking  up  each  book  by  itself. 

M.  Laurent's  work  is  evidently  a  collection  not  merely 
of  lectures,  but  of  lectures  which  are  permeated  with  the 
vivacity,  the  zeal,  the  freshness,  and  the  occasional  para- 
dox which  belong  to  a  successful  and  brilliant  lecturer. 
Authorities  are  rarely  cited  —  usually  only  when  the  object 
is  to  criticise.  There  are  none  of  the  notes  which  make  our 
American  treatises  at  once  so  cumbrous  and  so  indispensa- 
ble. There  is  no  division  into  the  compartments  of  sections, 
each  with  its  accompanying  summary ;  there  are  no  locks  to 
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regulate  the  stream :  it  flows  on  untrammelled  by  such  arti- 
ficial assistance.  Sometimes  the  current  may  be  but  slow ; 
sometimes,  on  the  other  hand,  it  pours  in  swollen  torrents ; 
but  in  whatever  condition  it  is  found,  it  is  strong  and  instinct 
with  life.  How  many  more  volumes  may  be  taken  before 
this  work  —  if  the  present  proportions  are  maintained  —  will 
be  closed,  it  is  difiicult  to  say.  We  must  remember,  however, 
if  we  feel  inclined  to  object  to  this  prolixity,  that  our  dis- 
tinguished author  is  not  simply  an  expositor  of  law.  As 
we  will  hereafter  see,  he  is  one  of  the  leading  and  most 
enthusiastic  propagandists  of  a  new  school  of  jurisprudence. 
What  we  have,  and  what  we  must  expect  to  have,  are 
speeches  as  well  as  summaries  of  law.  And  we  will  be  in  a 
large  measure  reconciled  to  this  somewhat  unusual  qualifi- 
cation of  a  teacher  of  law  when  we  find  that  the  speech  part 
of  his  work  is  full  of  eloquence  and  of  enthusiasm  for  prin- 
ciples which,  however  erroneous  we  may  hold  them,  have  a 
romantic  charm  to  which  none  of  U3  can  be  dead. 

From  M.  Laurent  to  Mr.  Westlake,  the  progress  is  from  a 
tropical  to  what  might  at  least  be  called  a  strictly  temperate 
zone  of  style.  M.  Laurent's  impulse  is  to  expansion;  Mr. 
Westlake's  is  to  condensation.  The  one  sends  forth  vehement 
and  varied  appeals,  to  impel  us  to  certain  conclusions ;  the 
other  curtly  and  drily  tells  us,  in  the  fewest  words  possible, 
what  those  conclusions  are  to  be.  Indeed,  it  is  difficult  to 
see  how  Mr.  Westlake  could  become  more  condensed  with- 
out ceasing  to  be  comprehensible.  Certainly  he  has  already 
succeeded  in  dispensing  with  much  of  the  drapery  which 
was  once  regarded  as  essential  to  a  decorously  written  law- 
book. Even  as  late  as  Judge  Story's  time,  a  judge  was 
always  spoken  of  as  "  Mr.  Justice  Maule."  Next,  for  short- 
ness, "Judge  Maule"  was  adopted,  and  then  "Maule,  J." 
But  the  "  J."  is  now  dropped  absolutely  by  Mr.  Westlake, 
and  "  Maule"  and  his  colleagues  stand  forth  with  nothing  to 
indicate  their  official  rank ;  sometimes,  it  may  possibly  be, 
to  the  confusion  of  those  who  do  not  know  that  it  is  judges 
that  are  spoken  of,  and  who  see  only  a  collocation  of  words 
which  might   be   invested  with  their  secondary  meanings: 
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as,  where  Channell  comes  in  as  an  appendix  to  a  decision 
about  a  river-bed,  and  Maule  as  a  sort  of  a  parting  direction 
to  a  report  of  an  assault  and  battery ;  and  when  we  should 
take  up  a  single  letter,  disregarding  any  incongruities  as  to 
time,  we  might  see  Wilde  Wallop  Whiteiocke  with  White 
Wood.  Then,  again,  when  the  old  text-writers  had  doubts, 
they  expressed  them  with  cumbrous  circumstantiality.  "  The 
present  writer  may  be  permitted,"  so  the  phrase  would  run, 
"  to  intimate  some  slight  but  respectful  dissent,"  etc.  Less 
ceremonious  commentators  would  afterwards  content  them- 
selves with  saying,  after  the  doubted  passage,  sed  quart. 
This  was  a  great  stride ;  but  it  has  been  reserved  for  Mr. 
Westlake  to  reach  a  point  which  defies  further  condensation. 
If  he  doubts,  and  yet  is  unable  to  solve,  he  simply  brings  a 
naked  "?"  alongside  of  the  dubious  proposition,  and  then 
leaves  it  with  the  "?"  in  solitude. 

But  these  are  trifles,  worthy  of  notice  only  for  the  purpose 
of  illustrating  the  position  that  Mr.  Westlake  has  carried  con- 
densation to  the  furthest  limit  that  can  be  reached  without  sac- 
rifice of  sense.  But  sense  he  has  never  sacrificed.  He  has 
gone  through  the  whole  topic  of  Private  International  Law 
on  its  civil  side.  It  is  true  that  he  has  limited  himself  almost 
exclusively  to  English  decisions,  giving  but  slight  notice  to 
the  cognate  publications  of  jurists  of  the  continent  of 
Europe,  and  notice  even  slighter  of  cognate  publications 
in  the  United  States.  But  what  he  has  done,  he  has  done 
admirably,  and,  so  far  as  his  object  is  concerned,  with  entire 
success.  For  his  object  was  to  give,  in  a  small  compass, 
such  rules  in  private  international  law  as  are  authoritative 
in  England.  And  this  he  has  done.  The  English  edition, 
which  is  now  before  us,  contains  within  330  pages  a  series  of 
succinct  propositions,  giving  the  present  English  law  on  the 
topic  to  which  they  relate,  and  sustaining  each  proposition 
by  all  the  pertinent  authorities.  That  this  is  done  drily, 
there  can  be  no  question.  But  it  is  done  not  only  with 
great  analytical  force,  but  with  singular  precision  of  style. 

Mr.  Lawrence's  work,  which  was  the  last  of  the  three  to 
make  its  appearance,  presents  a  new  line  of  characteristics. 
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Why,  is  the  first  inquiry,  should  it  be  in  French  ?  Mr.  Law- 
rence, as  a  veteran  diplomatist,  no  doubt  has  accustomed 
himself  to  viewing  French  as  the  language  of  diplomacy ;  and, 
for  European  purposes,  there  is  no  doubt  that  his  book  will 
be  more  efficient  than  it  would  be  if  it  were  written  in  Eng- 
lish. But  so  vigorous  and  perspicuous  is  Mr.  Lawrence's  Eng- 
lish style  that  it  is  a  matter,  to  many,  of  regret  that  he  should 
not  be  in  this  respect  his  own  English  editor;  and  to  many 
it  will  be  a  great  loss  that  their  comparative  unacquaintance 
with  French  precludes  them  from  thoroughly  making  use  of 
Mr.  Lawrence's  labors.  This  criticism  we  may,  however, 
waive,  and  we  readily  waive  it  when  we  gaze  on  the  vast 
store  of  otherwise  unattainable  erudition  which  the  present 
work  exhibits.  The  volume  before  us  contains  568  pages. 
It  is  mainly  devoted  to  two  topics  —  consular  jurisdiction 
and  extradition.  Should  the  whole  range  of  private  inter- 
national law  be  gone  over  with  equal  minuteness  and  richness 
of  annotation,  the  work  will  be  more  than  trebled.  But  if 
so,  its  value  will  not  be  thereby  diminished.  The  fact  is,  Mr. 
Lawrence's  vast  library,  unequalled  anywhere  for  its  wealth 
in  international  law,  and  his  thorough  acquaintance  not  only 
with  the  literature,  but  the  history  of  this  branch  of  jurispru- 
dence, give  him  unrivalled  qualifications  for  the  collection 
of  materis^ls  without  which  no  just  conclusions  on  the  sub- 
ject-matter can  be  reached.  And,  though  conscientiously 
minute  and  copious,  there  is  no  redundance.  Eloquence 
such  as  that  which  marks  M.  Laurent  cannot,  whether  by 
way  of  compliment  or  of  complaint,  be  imputed  to  Mr. 
Lawrence.  Talleyrand's  injunction  to  the  young  diploma- 
tist,—  "above  all  things,  no  zeal." — if  not  remembered  by 
Mr.  Lawrence  in  preparing  his  sheets,  is  practically  acted  on. 
There  is  no  zeal.  No  knight-errantry  for  any  particular 
dogma  can  be  imputed  tp  him,  as  it  can,  perhaps,  be  imputed 
to  his  illustrious  colleague  of  Ghent.  All  is  business-like 
and  colloquial.  But  in  this  simple  and  unrhetorical  way  are 
put  together  treasures  of  information,  much  of  which  would 
otherwise  have  perished,  and  all  of  which  is  needed  to  con- 
stitute a  just  system  of  private  international  law. 
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To  sum  up :  the  chief  characteristic  of  M.  Laurent  is  elo- 
quent dissertation;  that  of  Mr.  Westlake  is  curt  decision; 
that  of  Mr.  Lawrence  is  accumulation  of  precious  material. 
M.  Laurent  works  as  the  orator  in  the  lecture-room;  Mr. 
Westlake  as  the  judge  on  the  bench ;  Mr.  Lawrence  as  the 
investigator  in  the  library.  M.  Laurent  kindles  enthusiasm ; 
Mr.  Westlake  gives  direction ;  Mr.  Lawrence  imparts  edu- 
cation. 

Passing  from  this  general  estimate  of  the  able  works 
before  us,  I  proceed  to  notice  some  of  the  points  in  which 
they  agree  or  disagree.  And  the  first,  and  in  some  respects 
the  most  important,  is  the  emphasis  with  which  they  concur 
in  maintaining  that  private  international  law  is  based,  not  on 
comity,  but  on  right  It  is  one  of  the  most  unaccountable 
things  in  jurisprudence  that  the  term  "comity"  should  still 
linger  in  this  connection  in  our  volumes  of  reports,  and  that 
we  should  still  be  told  by  eminent  judges  that  where  a  case 
involving  the  application  of  a  foreign  law  is  concerned,  justice 
is  awarded  from  comity  and  not  from  right.  If  comity  means 
what  the  dictionaries  tell  us  it  means, —  if  it  is  a  synonym  of 
•courtesy,  —  then  nothing  can  be  more  absurd  than  the  posi- 
tion that  comity  is  the  basis  on  which  international  law  rests. 
Whose  comity?  That  of  the  judge?  A  judge's  oath  of 
office  requires  him  to  do  justice,  without  fear,  favor,  or  affec- 
tion. Can  it  be  said  that  the  moment  when  a  foreign  trans- 
action comes  before  him,  the  stern  obligations  of  his  office  i 
vanish,  justice  becomes  no  longer  imperative,  and  courtesy,  | 
to  be  dispensed  according  to  his  present  notions,  is  his  only  J 
obligation?  Would  it  be  pretended,  when  a  bill  of  ex- 
change with  several  indorsers  in  different  lands  with  differ- 
ent local  usages  comes  before  the  court,  that  while  the 
validity  of  an  intra-territorial  protest  is  determined  by  fixed 
rules,  that  of  extra-territorial  protests  is  determined  by  sen- 
timents of  courtesy  or  discourtesy,  as  the  case  may  be,  to 
the  particular  parties  to  the  foreig^n  procedure ;  and  that,  in 
applying  this  courtesy,  it  is  the  temper  and  taste  of  the  par- 
ticular judge  that  are  to  rule?  Certainly  not,  the  exponents 
of  the  "  comity  "  theory  at  once  reply ;  not  the  courtesy  of 
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judges,  but  the  courtesy  of  States.  But  how,  we  ask,  is 
this  '•  comity  "  to  be  defined  ?  By  fixed  rules  agreed  upon 
by  States,  through  either  their  legislatures  or  their  courts, 
is  the  answer.  If  so,  the  dispute  is  one  merely  about  terms, 
and  "  comity,"  instead  of  being  convertible  with  "  courtesy,"^ 
is  convertible  with  "  right."  Justice  is  awarded  in  cases  in 
which  a  foreign  law  is  involved,  not  because  it  is  courteous, 
but  because  it  is  as  much  a  matter  of  right  that  justice 
should  be  awarded  in  a  case  involving  foreign  law  as  in  a 
case  involving  domestic  law.  And  this  position  is  the  more 
important  from  the  fact  that,  with  the  increasing  complexity 
of  business,  there  are  few  important  cases  in  which  foreiga 
law  is  not  in  some  way  involved.  In  fact,  "  comity,"  pro- 
fusely as  is  the  term  used  in  the  opinions  of  our  judges,  has 
about  as  little  meaning  as  the  term,  *'  the  king  pleases,"  in 
the  assent  given  by  an  English  monarch  to  a  bill  which 
has  passed  Parliament.  Whether  the  king  is  pleased  or  not 
pleased  is  a  matter  of  no  consequence :  the  bill  has  to  be 
signed.     But  nevertheless  the  term  continues  to  be  used. 

The  true  view  is,  that  private  international  law  is  as  much 
part  of  the  law  of  the  land  as  is  public  international  law ; 
and  it  is  as  much  a  matter  of  justice  to  dispense  private 
international  law  as  it  is  to  dispense  police  law,  or  insurance 
law,  or  patent  law,  or  any  other  branch  of  law  that  may  be 
applicable  to  a  particular  case.  M.  Laurent  has  vindicated 
this  view  with  copious  eloquence.  Mr.  Westlake  not  only 
proclaims  it  peremptorily  in  the  introduction  to  his  recent 
volume,  but  asserts  it  in  the  concrete  in  a  letter  to  Mr.  Law- 
rence, published  by  Mr.  Lawrence  in  his  third  volume,  p.  64. 
Mr.  Lawrence  sustains  by  numerous  authorities  the  same  con- 
clusion. "  Dans  le  cas  du  droit  international  prive,"  he  says» 
"de  meme  que  dans  celui  du  droit  international  public,  les 
cours  des  justice  sont  termes  d'observer  le  droit  des  gens 
comme  rentrant  dans  le  droit  commune  du  pays."  A  single 
illustration  will  serve  to  show  the  correctness  of  this  assertion. 
A  piracy  case  is  on  trial  in  one  of  our  courts.  But  what  is 
piracy?  The  Federal  statute  does  not  define  it;  the  statute 
simply  says  that  "  piracy  "  is  to  be  punished  in  a  particular 
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way.  To  understand  what  piracy  is,  we  must  go  to  the  law 
of  nations,  and  consult  not  merely  the  rulings  of  English 
and  American  courts  in  this  relation,  but  the  writings  of 
publicists.  The  definition  of  piracy  that  we  thus  obtain  is  a 
definition  given  by  international  law,  but  it  is  nevertheless 
part  of  the  law  of  the  land.  It  is  not  either  from  "  comity  " 
or  refusal  of  **  comity  "  that  we  convict  a  pirate.  It  is  simply 
in  order  that  justice  may  be  done.  And  as  in  this,  so  in 
other  cases  in  which  we  have  to  apply  the  rules  of  public  or 
private  international  law  in  cases  arising  in  our  courts. 

In  the  repudiation  of  another  formula,  equally  venerable 
and  equally  absurd,  it  is  a  comfort  to  find  the  high  authori- 
ties before  us  concur.     Mobilia  sequuntur  personam^  the  old 
writers  seemed  to  hold  to  be  an  assertion  they  were  bound 
to  make  as  a  preliminary  to  the  discussion  of  movables.    It 
was  a  truism  in  which,  however  false  in  the  concrete,  every 
one  concurred,  accepting  it  as  a  sort  of  formal  starting* point 
It  took,  therefore,  somewhat  the  same  position  in  interna- 
tional exposition  as  does  the  maxim  that  all  men  are  created 
equal,  in  political  harangues.     We  know  that  no  two  men 
are  created  equal;  that  there   never  have  been   two  men 
exactly  alike,  but  that  there  are  in  each  man  specific  quali- 
ties belonging  to  himself  alone ;  yet,  nevertheless,  we  make         I 
the  assertion  as  a  commonplace  preliminary.     So  with  re-         i 
gard  to  the  maxim,  Mobilia  sequuntur  personam.     There  was         I 
a  time  when  it  may  have  been  in  a  measure  true,  just  as         | 
there  is  a  time  in  early  infancy  in  which  two  children  may         | 
appear  exactly  alike.     There  was  a  time  when  the  only  mo- 
bilia of  value  were  jewels  and  gold  and  scrip,  which  could 
be  readily  carried  on  the  person,  as  the  merchant  owning 
them  travelled  from  country  to  country.     The  maxim  was  a 
convenient  one  for  the  feudal  princes  of  those  days.     When 
they  wanted  to  squeeze  some  new  tribute  from  a  Jew  gold- 
smith, it  was  a  short  answer  to  his  protests  to  say,  ^'Mobilia 
sequuntur  personam^'  and  that  where  his  person  was,  there 
his  mobilia  ought  to  be,  to  be  made  liable  for  whatever  taxes 
or  penalties  might  be  imposed  on  him.     But,  though  the 
maxim  had  some  show  of  reason  in  thqse  days,  it  is  utterly 
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without  reason  in  our  day.  Compare,  for  instance,  the  cap- 
italist of  the  age  in  which  the  maxim  started,  with  the 
capitalist  of  our  own  era.  The  capitalist  in  the  former  case 
was  wary  and  unostentatious ;  living  in  obscurity ;  with  man- 
ners supple  and  subservient ;  gliding  like  night,  and  in  fact 
chiefly  in  the  night,  from  land  to  land;  possessing  often 
great  wealth,  but  wealth  condensed  and  concentrated  in 
such  a  way  as  to  be  the  most  portable  —  wealth  in  jewels, 
in  gold,  and  in  bonds  or  notes.  To-day  in  Cheapside,  next 
week  in  the  Jew  quarter  at  Frankfort  or  Prague ;  having  his 
own  unobserved,  yet  rapid,  modes  of  transit ;  no  one  pro- 
claiming his  departure,  no  one  heralding  his  approach ;  yet 
it  may  be  with  the  pay  of  armies,  and  thus  the  fate  of  king- 
doms, dependent  upon  his  subtle  movements.  It  was  mobilia 
sequuntur  personam  in  truth.  But  how  is  it  now  ?  Rapid 
and  hard  journeys,  wariness  and  unostentation  and  ob- 
sequiousness, are  no  longer  laid  on  our  great  capitalists. 
If  it  happens  to  one  of  them  to  be  examined  (as  it  may 
be,  by  procedure  very  different  from  that  applied  to  the  old 
goldsmiths  by  some  rapacious  prince  into  whose  hands  they 
fell)  as  to  his  possessions,  we  will  find  that  their  mobilia 
are  very  different  from  the  mobilia  of  old  times,  to  which 
such  adhesiveness  to  the  person  was  ascribed.  Let  us 
glance,  for  instance,  at  the  assets  we  can  readily  conceive 
of  as  forming  the  estate  of  a  New  York  business-man  of  our 
own  day,  and  ask  how  far  to  either  class  the  maxim,  Mobilia 
sequuntur  personam^  can  be  construed  to  apply :  — 

Shares  in  a  Michigan  corporation,  which  can  only  be 
transferred  by  assignment  in  the  books  of  the  corporation, 
and  which  are  governed  by  the  law  of  Michigan  in  all  mat- 
ters relating  to  their  hypothecation  or  sale. 

A  lot  of  iron  safes  consigned  for  sale  to  Illinois,  and  which, 
according  to  Green  v.  Van  Buskirk,'  is  subject  to  the  law 
of  that  State  in  all  matters  in  which  there  may  be  a  collision 
between  that  law  and  the  law  of  the  owner's  domicile. 

»  7  Wall.  139. 
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A  ship  at  sea,  which,  by  now  settled  law,  is  governed  by 
the  law  of  the  State  of  its  registry. 

Some  bales  of  cotton  still  in  Louisiana,  but  which,  by  the 
law  of  that  State,  can  be  hypothecated  there  by  the  holder 
of  the  bill  of  lading.' 

Interest  in  a  Nevada  mining  company,  under  attachment 
in  that  State  for  a  Nevada  debt. 

A  prospective  dividend  in  somebody  else's  bankrupt  estate, 
to  be  determined  by  the  court  of  bankruptcy  in  whatever 
country  that  may  be. 

Now,  it  is  absurd  to  speak  of  mobilia  such  as  these  as 
following  the  owner,  when  they  are  either  fettered  to  the 
soil  by  legal  process,  or  liable  any  moment  to  be  so  fettered. 
What  in  mediaeval  days  was  true  in  a  great  majority  of 
cases,  is  in  our.  days,  in  a  great  majority  of  cases,  false. 
Mobilia,  with  a  very  few  exceptions,  do  not  follow  the  per- 
son. As  a  rule,  they  are  governed,  not  by  the  lex  domicilii^ 
but  by  the  law  of  the  place  where  they  are  situated.  That 
Judge  Story,  though  without  acknowledging  it  even  to  him- 
self, came  partially  to  this  conclusion,  there  can  be  no 
question.  It  is  true  that  he  begins  the  discussion  of  the 
international  law  of  movables  with  mobilia  sequuntur  pet" 
sonant,  and  it  is  also  true  that  mobilia  sequuntur  personam  is 
a  refrain  which  occurs  whenever  a  new  phase  of  the  topic 
is  ushered  in.  But  the  assertion  is  like  the  assertion  by  the 
Long  Parliament  of  the  king's  authority  in  statutes  whose 
object  was  to  war  against  the  king.  Mobilia  sequuntur  per- 
sonam is  the  prelude  to  the  recapitulation  of  a  scries  of 
decisions  which  show  that  the  final  arbiter  of  the  title 
of  mobilia  is  not  the  pefsonal  law  of  the  owner,  but  the 
law  of  the  place  where  the  mobilia  are  situated.  And  this, 
which  is  a  part  of  the  necessities  of  litigation,  is  shown  by 
Savigny  to  be  a  part  of  the  philosophy  of  jurisprudence. 
For  that  illustrious  jurist  has  proved  that  the  lex  situs,  as  to 
movables  as  well  as  to  immovables,  must,  in  the  main,  de- 
termine title,  for  the  following  reasons :  — 

'  Henry  v.  Warehouse  Co.,  8i  Pa.  St.  76. 
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1.  The  lex  situs  alone  can  give  title,  being  alone  in  pos- 
session of  the  thing. 

2.  By  the  lex  situs  alone  can  enforceable  liens  be  attached. 

3.  The  lex  situs  is  adopted,  by  a  sort  of  silent  committal, 
as  arbiter. 

4.  The  lex  domicilii  is  based  on  ^  petitio  principii;  since, 
when  the  question  is  whether  a  particular  person  is  owner  of 
a  particular  thing,  to  say  that  his  personal  law  is  to  determine 
the  question  is  to  assume  the  very  point  in  dispute.  It  is 
equivalent  to  saying  that  the  thing  is  his  because  his  per- 
sonal law  says  so,  and  that  his  personal  law  is  to  decide  the 
question  because  the  thing  is  his. 

In  the  treatises  of  M.  Laurent  and  of  Mr.  Lawrence  we 
find  only  incidental  recognitions  of  this  conclusion,  the  dis- 
cussion of  movables  in  detail  being  reserved  by  them  for 
future  volumes.  Mr.  Westlake,  when  taking  up  the  ques- 
tion, is  evidently  oppressed  by  the  mass  of  English  dicta  in 
which  the  old  rule  is  enshrined.  But  he  evidently  feels  that 
the  time  is  come  when  even  the  merely  titular  recognition 
of  a  now  finally  deposed  sovereign  should  be  surrendered. 
"Upon  the  whole,"  he  says,'  "the  arguments  which  have 
been  used  in  support  of  the  maxim,  Mobilia  sequuniur  per- 
sonam, *  *  *  cannot  be  pronounced  satisfactory."  He 
appeals  to  Foelix  and  Savigny  as  sustaining  him ;  and  then, 
after  citing  a  passage  from  the  first  edition  of  my  book  on 
Conflict  of  Laws  to  the  same  effect,'  he  adds :  "  It  will,  I 
think,  be  found  that  the  weight  of  later  English  authority  is 
in  favor  of  the  doctrine  of  Foelix,  Savigny,  and  the  United 
States  courts." 

It  is  a  strong  corroboration  of  the  rightfulness  of  these 
conclusions  that  they  have  been  adopted  by  an  eminent 
Italian  jurist,  whose  advocacy  of  the  ubiquity  of  personal 
law  as  to  status  makes  his  recognition  of  the  lex  situs  in 
this  respect  the  more  authoritative.  No  work  gives  the 
French  and  Italian  view  of  private  international  law  more 
succinctly,  and  at   the   same   time  more  comprehensively, 
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than  does  that  of  Pasqual  Fiore,  of  which  an  excellent  and 
authoritative  translation  by  Pradier-Fodere,  published  in 
1875,  is  now  in  use  as  a  text-book  in  most  of  the  French 
law-schools.  And  Fiore  *  tells  us  that  there  are  no  mov- 
ables whatever  that  have  the  capacity  of  adhering  to  the 
person  in  such  a  way  as  to  escape  the  operation  of  the  Ux 
rei  sitcB,  That  law,  he  pertinently  reminds  us,  has  first  to 
tell  us  what  are  and  what  are  not  mobilia.  It  must  decide 
as  to  liens  upon  movables.  It  alone  can  issue  execution 
upon  movables.  An  exception,  it  is  true,  he  recognizes  in 
cases  in  which  the  place  occupied  by  a  movable  is  so  acci- 
dental and  momentary  as  to  negative  the  application  of  the 
lex  situs  —  as  is  the  case  with  baggage  carried  by  a  traveller 
in  his  transit  through  several  countries.  In  such  cases  the 
lex  domicilii  applies,  because  no  other  law  is  ascertainable. 
In  all  other  cases  where  title  inter  vivos  is  at  issue  (as  dis- 
tinguished from  title  by  succession),  he  insists  the  Ux  situs 
must  be  the  arbiter.  The  lex  situs  may  indeed  say,  *'  We  will 
take  as  applicatory  a  foreign  law."  But  whatever  it  says, 
arbiter,  from  the  nature  of  things,  it  must  be. 

With  regard  to  bankrupt  assignments,  Mr.  Westlake 
speaks  more  hesitatingly  than  is  his  wont.  "  The  English 
doctrines,"  he  says,  **  which  have  thus  been  passed  in  review 
will  be  found  to  present  much  similarity  to  those  prevalent 
in  France.  In  each  country  the  title  of  the  bankruptcy  trus- 
tees of  the  debtor's  foreign  domicile  may  be  made  available, 
as  paramount  to  that  of  a  particular  creditor  attempting  to 
take  by  subsequent  execution  or  attachment,  and,  in  the 
absence  of  domestic  bankruptcy,  as  carrying  the  debtor's 
property  in  the  respective  country,  though  in  England  with 
an  exception  as  to  his  real  estate.  But  in  each  country 
it  is  a  matter  of  daily  occurrence  to  declare  the  bankruptcy 
of  a  debtor  not  domiciled  in  it ;  and  in  France,  the  cases 
where  this  may  be  done  are  not  limited  by  the  condition 
that  there  shall  be  no  bankruptcy  pending  in  the  domicile, 
though  it  would  seem  that  in  England  such  a  proceeding 
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would  leave  nothing  but  the  English  real  estate  for  a  subse- 
quent English  adjudication   to   operate   on."  *      It  is  time, 
indeed,  that  such  a  protest,  guarded  as  it  is,  should  be  put 
in.     On  few  topics  has  the  Utopian  cosmopolitanism  of  our 
distinguished  French  and  Italian  contemporaries  led  to  more 
misleading  utterances  than  on  this.     Even  Fiore,  cautious  and 
practical  as  he  usually  is,  tells  us "  that  the  law  of  the  place  of 
bankruptcy  should  prevail  everywhere ;  while  Carli,  a  learned 
Italian  professor,  in  his  treatise  entitled  **  La  Dottrina  Giur- 
dica  del  Fallimento  nel  Diretto  Privato  Internazionale,"  pub- 
lished in  Naples  in  1872,3  boldly  announces  that  bankrupt 
assignments  have  a  cosmopolitan  effect.     And  Humblet,  a 
learned  Belgian  jurist  and  professor,  in  an  article  published 
in  the  Journal  du  Droit  International  Prive  for  1880,  tells  us, 
"  La  faillite  est  une,  et  produit  ses  effets  en  tout  pays ;  en 
d'autres  termes,  elle  est  universelle.     C'est  au  tribunal  du 
domicile  du  debiteur  qu'il  apportient  de  la  prononcer,  et 
elle  est  regie  par  la  loi  ce  meme  domicile,  sans  qu'il  y  ait 
lien  de  tenir  compte  de  la  nationality  du  failli."     Nothing 
can  be  more  speculatively  attractive  than  this  fraternization 
of  jurisprudence,  each  decorously  following,  on  questions  of 
bankruptcy,  the  decrees  of  the  judix  domicilii;  but,  so  far 
from  there  being  this  decorum  exhibited  in  practice,  it  is 
notorious  that  there  is   no  European  State  that  does  not 
authorize  the  hurling  into  bankruptcy  of  foreigners,  no  mat- 
ter how  exceptional  and  transient  may  be  their  residence, 
who  may  happen  to  incur  local  debts.     Not  only  do  all  the 
European  bankrupt-systems  apply  to  non-domiciled  as  well 
as  domiciled   residents   upon   whom   the   bankrupt   courts 
may  be  able  to  seize,  but  these  courts,  whose  officers  are 
naturally  not  destitute  of  alacrity  in  the  extension  of  a  juris- 
diction by  which  their  importance  as  well  as  their  emolu- 
ments are  augmented,  are  constantly  sustaining-  procedures 
in  which  temporary  residents  are  put  into  bankruptcy  for 
the  purpose  of  applying  local  assets  to  local  debts.     Even 
in  the  few  months  that  have  elapsed  since  the  publication  of 

'  Page  152.  «  Sect.  374. 
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I 

Mr.  Westlake's  book,  we  have  two  English  rulings  showing 
how  effectually  the  English  bankrupt  courts  can  be  used 
for  this  very  purpose.  In  Ex  parte  Pyke,*  it  is  said  by 
James,  L.  J.,  sustaining  process  of  this  character,  that  the 
English  bankrupt-law  is  applicable  "  to  foreigners  who,  by 
coming  into  this  country,  whether  for  a  long  or  a  short  time, 
have  made  themselves  during  that  time  British  subjects. 
Because,"  he  adds',  perhaps  not  without  a  touch  of  grandil- 
oquence, "every  foreigner  who  comes  into  this  country, 
for  however  limited  a  time,  is,  during  his  residence  in  this 
country,  within  the  allegiance  of  the  sovereign,  and  subject  to 
all  the  laws  of  the  sovereign."  And  in  Ex  parte  McCulloch,* 
in  which,  on  top  of  an  Irish  bankrupt  decree  issued  a  short 
time  before,  was  launched  an  English  bankrupt  decree,  the 
subject  being  an  Irishman,  the  same  distinguished  judge  says: 
"  I  think  it  is  our  duty,  under  all  the  circumstances  of  the 
case,  to  allow  the  English  adjudication  to  stand  for  what  it  is 
worth."  For  what  it  is  worth !  Supposing  that  Mr.  McCul- 
loch,  instead  of  limiting  his  excursion  to  England,  had  come 
to  New  York,  and  there  opened  a  store  for  the  sale  of  Irish 
linens,  on  which  he  obtained  local  advances,  would  it  be 
seriously  maintained  that  the  English  bankrupt  decree,  tum- 
bling upon  us  in  a  sort  of  collision  with  the  prior  Irish 
decree  against  the  same  person,  would  be  entitled  to  any 
consideration  whatever  in  a  contest  with  a  New  York 
attaching  creditor?  "Bankrupt  decrees,"  we  are  told, 
"  operate  everywhere."  Under  the  English  bankrupt  prac- 
tice admitting  cumulative  decrees,  we  may  be  pardoned  for 
asking,  "  Which  bankrupt  decree  is  it  which  has  these  all- 
pervading  and  absorbing  effects  ?  "  The  fact  that  under  the 
British  system  there  may  be  as  many  bankrupt  decrees 
against  the  same  person  as  there  are  distinct  jurispru- 
dences, the  fact  that  under  that  system  the  most  transient 
visitors  who  happen  to  be  in  local  debt  may  be  lassoed 
and  cast  into  bankruptcy,  show  that  by  that  system  bank- 
ruptcy is  a  mode  for  local  execution  on  assets  in  that  par- 
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ticular  country,  not  a  cosmopolitan  process  to  be  effective 
over  the  whole  civilized  world. 

But  if  it  is  bad  in  England,  it  is  much  worse  on  the  conti- 
nent of  Europe.     The  insolvency  of  a  great  European  busi- 
ness concern  is  like  the  stranding  of  a  great  ship  in  shallow 
water.     The  race  in  pillage  is  to  the  swift.     If  there  is  sal- 
vage to  be  earned,  it  is  not  to  be  by  the  possessors  of  larger 
craft.     The   little  craft  that  darts  in  at  the  first  suspicion, 
comes  in  foremost  for  the  spoil.     And  it  is  remarkable  how 
often  little  States,  in  which  the  insolvent  house  has  but  little 
property,  come   in  first   in  the  race  for  bankrupt  priority. 
Sometimes  this  is  done  by  collusion  with  the  insolvent  him- 
self    He  wants  to  have  his  property  distributed  under  a 
system  which  he  considers  the  most  favorable.     Sometimes 
it  is  done  by  eager  but  petty  creditors,  not  unmindful  of  the 
distinction  attached  to  promptness  in  debt-collection  and  of 
the  contingent  emoluments  of  receiverships.     But,  be  this  as 
it  may,  it  is  absurd  to  talk  of  French,  or  Belgian,  or  Ger- 
man, or  Austrian,  or  Swiss,  or  Danish  bankrupt  assignments 
passing  property  in  the  United  States.     They  are  not  re- 
garded   as    extra-territorially    effective    even    in    Europe. 
Much,  undoubtedly,  is  said  of  their  extra-territoriality  by 
jurists  of  the  modem  Italian   school.     But   this   we   must 
regard  as  merely  a  courteous  obeisance  to  bankruptcy  as  it 
should  be  —  to  the  ideal  bankruptcy  of  a  universally  recog- 
nized domiciliary  tribunal.     When  we  come  to  the  actual 
rulings  of  the  courts,  as  I  shall  have  occasion  to  detail  in 
the  forthcoming  edition  of  my  book  on  Conflict  of  Laws,  we 
find  that  in  Italy,  as  well  as  in  France  and  Germany,  bank- 
ruptcy is  practically  regarded  merely  as  a  mode  of  local 
execution.     The  only  difference  between  this  and  ordinary 
executions  is,  that  in  personal  executions  it  is  a  scramble 
for  priority  between  individuals :  in  bankrupt  executions  it  is 
a  scramble  for  priority  between  States.     Very  often  it  is  the 
State  that  has  the  least  to  do  with  the  insolvent  or  his  assets 
that  gets  the  priority.     But  neither  in  England  nor  in  the 
continent  of  Europe  is  such  prior  occupation  of  the  ground 
regarded  as  being  an  impediment  to  bankrupt  procedure  in 
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any  State  where  the  bankrupt,  individually  or  through 
agents,  may  possess  assets  which  can  be  seized  and  appro- 
priated to  local  creditors.  It  may  be  said  by  our  enthusias- 
tic colleagues  of  the  Italian  school  that  this  is  not  cosmo- 
politan ;  that  it  is  a  discord  in  the  harmony  which  private 
international  law  should  exhibit ;  that  to  maintain  the  right- 
ful brotherhood  of  States,  a  bankrupt  decree  issued  by  one 
State  should  be  regarded  as  passing  the  bankrupt's  property, 
wherever  situated.  But,  putting  aside  the  question,  "  Which 
bankrupt  decree  ? "  which  we  may  naturally  ask  where  we 
may  have  several  presenting  themselves  to  us  at  once,  we 
may  reply  that  in  the  United  States  we  have  a  "  brother- 
hood "  of  States  sufficiently  compact  to  insure  due  business 
prosperity,  yet  that  no  one  State  in  the  American  Union 
regards  the  compulsory  insolvent  assignments  of  sister 
States  as  passing  property  within  its  limits.  And  the  rea- 
son, in  fact,  is,  that  the  place  in  which  goods  obtain  for 
their  owner  credit  is  the  place  where  creditors  should  have 
priority  in  respect  to  such  goods. 

It  is  as  to  status,  however,  that  the  decisions  of  our  Ameri- 
can courts  come  most  in  conflict  with  the  opinions  not  only 
of  M.  Laurent,  but  of  other  recent  eminent  French,  Swiss, 
and  Italian  jurists.  Is  status  ubiquitous?  Does  a  man's 
personal  law  follow  him  wherever  he  goes,  so  that  if  a  minor 
by  that  law,  he  is  a  minor  everywhere ;  or  if  destitute  of 
business  capacity  there,  he  is  destitute  of  business  capacity 
everywhere ;  or  if  debarred  from  marrying  there,  he  is  de- 
barred from  marrying  everywhere  ?  The  affirmative  is  main- 
tained with  great  zeal  by  M.  Laurent,  adopting  in  this  respect 
the  views  of  recent  Italian  jurists;  and  he  expatiates  with 
much  copious  eloquence  on  what  he  calls  the  egoism  and 
the  insularism  of  those  who,  principally  in  the  United  States, 
hold  that  no  artificial  restrictions  of  capacity  have  extra-ter- 
ritorial effect,  and  that  consequently  a  German  or  Swiss 
who  in  his  own  land  is  still  a  minor  would  be  regarded  in 
one  of  our  States  as  of  full  age  if  he  is  over  twenty-one 
years,  and  that  a  German  or  Swiss  who  is  in  his  own  coun- 
try  precluded    from    marrying    without    parental    consent, 
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though  of  full  age,  would  be  under  no  such  restrictions  in 
the  United  States.  Even  Mr.  Westlake  speaks  on  this 
point  with  hesitation.  "  When  the  capacity/'  he  says,  "  of  a 
person  to  act  in  any  given  way  is  questioned  on  the  ground 
of  his  age,  it  is  uncertain  whether  the  solution  of  the  ques- 
tion will  be  referred  in  England  to  a  personal  law ; "  and  he 
proceeds  to  give  the  English  rulings  on  both  sides.*  In  the 
United  States,  however,  the  question  is  not  one  as  to  which 
there  is  any  incertitude.  If  a  German  or  French  traveller, 
for  instance,  visits  us  when  over  twenty-one  years  of  age, 
we  regard  him  as  capable  of  making  business  contracts.  If 
by  our  law  he  is  old  enough  to  marry,  we  regard  his  mar- 
riage on  our  shores  as  valid,  though  by  his  personal  law  it 
would  have  been  invalid  had  it  been  solemnized  in  his  own 
country.  The  rulings  of  our  courts  to  this  effect  it  is  unnec- 
essary here  to  specify.  Those  who  desire  to  see  them 
summed  up  lucidly  and  forcibly  will  find  them  in  the  recent 
opinion  of  Chief  Justice  Gray,  in  Millikin  v.  Pratt.' 

Which  of  these  views  is  right?  I  think  a  common 
ground,  on  which  both  schools  can  stand,  can  be  found  in 
the  exceptio.i  given  in  the  French  code  —  an  exception 
substantially  adopted  by  the  Italian.  From  the  universality 
of  personal  law,  so  both  these  codes  tell  us,  are  to  be  with- 
drawn cases  involving  ^H' ordre  public  et  les  bonnes  mceurs,*'  or, 
as  this  may  be  translated,  cases  involving  public  policy  and 
good  morals.  Now,  as  to  capacity  for  business  and  capacity 
for  marriage,  public  policy,  if  not  morality,  has  a  distinctive 
standard  in  a  country  like  the  United  States,  with  a  vast  ter- 
ritory, craving  almost  insatiably  fresh  instalments  of  young 
and  energetic  labor,  and  assimilating  rapidly  into  a  peaceful 
federation  all  European  populations  as  they  arrive.  The 
policy  of  the  old  world,  with  its  redundant  population,  is  to 
retard  the  period  of  business  capacity  and  to  check  the 
growth  of  families ;  our  policy  is  to  stimulate  family  growth 
and  to  encourage  early  business  activity.  In  a  striking 
paper,  published  by  Dr.  Franklin  in  1751,  on  "The  Increase 
of  Mankind  and  the  Peopling  of  Countries,*'  he  sets  forth  the 
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following  propositions  —  propositions  which  he  frequently 
afterwards  proclaims  as  the  basis  of  our  national  policy, 
and  which  have  been,  over  and  over  again,  vindicated  by 
our  best  economists :  — 

'*  Land  being  thus  plenty  in  America,  and  so  cheap  that  a 
laboring  man,  that  understands  husbandry,  can  in  a  short 
time  save  money  enough  to  purchase  a  piece  of  new  land 
sufficient  for  a  plantation  whereon  to  subsist  a  family,  such 
are  not  afraid  to  marry ;  for,  if  they  even  look  far  enough 
forward  to  consider  how  their  children,  when  grown  up,  are 
to  be  provided  for,  they  see  that  more  land  can  be  had  at 
rates  equally  easy,  all  circumstances  considered. 

"Hence  marriages  in  America  are  more  general,  and 
more  generally  early  than  in  Europe.  And  if  it  be  reck- 
oned there  that  there  is  but  one  marriage  per  annum  among 
one  hundred  persons,  perhaps  we  may  here  reckon  two ;  and 
if  in  Europe  they  have  but  four  births  to  a  marriage  (many 
of  their  marriages  being  late),  we  may  here  reckon  eight, 
of  which,  if  one-half  grow  up,  and  new  marriages  are  made, 
reckoning  one  with  another,  at  twenty  years  of  age,  our  peo- 
ple must  at  least  be  doubled  every  twenty  years."  * 

In  his  "  Information  to  those  who  would  remove  to  Amer- 
ica," published  by  him  when  he  was  afterwards  in  England, 
he  sets  forth  our  distinctive  policy  of  encouraging  early 
business  activity  and  early  marriage  as  one  of  the  prime 
reasons  for  emigration  to  America.  Mr.  Jefferson,  in  his 
"  Notes  on  Virginia,"  writes  to  the  same  effec^ ;  and  not  only 
has  this  been  the  avowed  and  notorious  policy  of  our  coun- 
try, but  there  is  good  reason  why  this  policy  should  be 
continued.  Long  tutelages  and  enforced  celibacy  are  not 
only  productive  of  immorality,  but  they  would  seriously  im- 
pede the  due  development  of  a  country  whose  vast  domains 
and  immense  resources  demand  not  only  lai^e  accessions  of 
population,  but  of  population  made  up  of  the  young,  the 
adventurous,  and  the  hardy.  If  there  are  any  cases  which 
are  properly  to  be  included  under  the  exception  of  "  public 

'  Franklin'g  Works  (Sparkg's  ed.),  VoL  IL,  p.  313. 
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policy  and  good  morals,"  these  cases  are  such.  We  cannot 
recognize  in  young  men  who  come  to  us  the  restrictions  of 
their  home  tutelage.  If  we  did,  this  would  paralyze  them^ 
supposing  they  intend  to  become  citizens,  during  the  period 
elapsing  between  their  arrival  and  their  final  naturalization,, 
or,  if  they  are  merely  visitors,  during  their  visit.  We  cannot 
afford  to  have  masses  of  men  of  this  class  thrown  on  our 
shores  —  men  whose  marriages  among  us,  on  this  theory^ 
would  be  invalid  and  their  children  illegitimate ;  men  abun- 
dantly capable  of  imposing  on  others  by  the  appearance 
of  responsibility,  but  clothed  with  an  impenetrable  armor  of 
irresponsibility;  men  with  all  the  appearance  of  responsi- 
bility, inviting  others  to  contract  with  them  the  most  solemn 
of  engagements,  and  at  the  same  time  irresponsible,  so  as 
to  be  permanent  instruments  of  fraud  and  sometimes  of 
ruin.  Such  a  class  we  cannot  tolerate  on  our  shores,  and 
consequently  we  must  refuse  to  recognize  foreign  incapaci- 
ties of  artificial  tutelage.  And  we  can  justify  this  on  the 
principles  of  even  the  French  and  Italian  codes :  that  from 
the  rule  of  the  ubiquity  of  status  are  to  be  excepted  cases 
in  which  public  policy  and  good  morals  are  concerned. 

It  remains  to  consider  another  marked  difference  between 
our  system  and  that  of  what  may  be  called  the  modern 
Italian  school.  The  solidarity  of  nationalities,  as  it  was 
called  by  Cavour, — the  emancipation  from  alien  yokes  of 
peoples  of  glorious  traditions  and  distinctive  political  and 
social  traits,  and  of  great  capacities  for  independence,  —  this 
was,  in  Belgium  and  in  Italy,  a  cause  which  might  well 
enlist  the  enthusiasm  of  noble  minds,  exercising  on  them 
such  a  sway  that  to  it  all  minor  objects  should  be  subordi- 
nated. It  was  natural  that,  under  the  influence  of  this 
great  enthusiasm,  the  public  men  of  Italy  and  Belgium 
should  hold  that  while  every  distinct  nation  should  have  its 
territory  to  itself,  within  this  territory  there  should  be  but 
one  system  of  jurisprudence.  The  key-note  of  the  revolu- 
tions which  made  independent  States  of  Belgium  and  of  Italy 
was  the  solidarity  of  nationalities ;  how,  then,  could  Belgian 
and  Italian  jurists  and  statesmen  stultify  themselves  by 
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saying :  "  We  are,  after  all,  not  one  people  only ;  we  arc  a 
confederation  of  distinct  peoples,  each  with  its  distinct  juris- 
prudence, and  these  distinct  jurisprudences  we  intend  to 
retain."  They  could  not  have  said  this,  nor  would  they 
have  said  it  if  they  could ;  for,  aside  from  the  question  of 
policy,  what  more  fascinating  spectacle  can  there  be  to  the 
theoretic  statesman  than  that  of  a  great  nation,  with  a  ter- 
ritory all  to  itself,  with  a  people  adapted  to  the  territory, 
and  with  one  common  system  of  laws  applying  to  all  this 
people?  Even  dismissing  the  inconsistency  there  would  be 
in  the  apostles  of  national  unification  establishing  appar- 
ently national  disunity,  how  charming  is  the  sight  of  the 
same  laws  applying  to  everybody  in  the  same  land !  So  it 
is  that  in  Italy  and  Belgium,  nationality  and  jurisprudence 
are  regarded  as  so  far  convertible  that  there  can  be  but  one 
jurisprudence  for  a  nationality  Hence  the  inquiry  natu- 
rally arose:  "Why  should  we  take  a  standard  so  uncertain 
as  domicile  for  a  standard  of  personal  law ;  why  not  take 
nationality  —  a  quality  easily  determinable  ?  Since  Italians 
and  Belgians  and  Frenchmen  have  for  each  nationality 
only  one  personal  law,  why  not,  when  we  want  to  know 
what  personal  law  determines  the  status  of  a  particular 
man,  instead  of  saying  he  is  domiciled  in  France,  or  Bel- 
gium, or  Italy,  say  '  he  is  a  Belgian,  or  Frenchman,  or  Ital- 
ian ?  * "  Apart  from  the  supposed  greater  neatness  and 
precision  of  such  a  description,  it  is  not  without  a  patriotic 
flavor,  which  would  naturally  commend  it  to  countries  which 
build  their  independence  on  their  nationality,  like  Belgium 
and  Italy,  or  which,  like  France,  seek  to  recover  lost  prov- 
inces on  the  same  plea.  To  this  we  may  attribute  the 
fervor  with  which  Laurent  in  Belgium,  and  in  Italy  Fiore 
and  Mancini,  have  flung  themselves  into  the  arena  as  vindi- 
cators of  nationality,  instead  of  domicile,  as  imparting  per- 
sonal law.  Nationality  is  made  the  standard  in  the  Italian 
and  Belgian  codes,  and  much  subtle  argument  has  been 
devoted  to  proving  that  nationality  is  the  standard  which 
the  French  code  adopts.  That  nationality  should  take  the 
place  of  domicile  has  been  urged  before  the  Institute  for 
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International  Law;  is  maintained  by  numerous  writers  in 
the  two  excellent  journals  devoted  to  international  law; 
is  advocated  with  ardent  eloquence  by  M.  Laurent  in  the 
work  immediately  before  us ;  is  defended  more  calmly  and 
less  unreservedly,  but  not  the  less  impressively,  by  M, 
Brocher  in  his  work  on  Private  International  Law,  pub- 
lished in  1878,  and  by  M.  Fiore  in  the  treatise  on  the  same 
topic,  of  which  the  French  translation  before  us  was  pub- 
lished in  1875.  And  the  question  that  remains  to  be  con- 
sidered is,  Ought  we  in  the  United  States,  yielding  to  this 
wave,  surrender  domicile  and  adopt  nationality? 

Before  answering  this  question,  we  should  remember  that 
the  political  system  which  emerged  in  the  United  States 
from  the  late  civil  war  and  the  attendant  reconstruction 
is,  as  was  well  stated  by  Chief  Justice  Chase,  that  of  an 
indestructible  union  of  indestructible  States.  M.  Laurent 
imputes  this  apparently  incongruous  union  of  unity  and  of 
particularism  to  feudal  traditions;  but  it  is  more  properly 
the  necessity  of  our  political  position,  and  the  great  safe- 
guard of  our  liberties.  It  has  been  truly  said  that  the  Con- 
stitution of  the  United  States  is  the  creature,  not  of  political 
speculation,  but  of  political  necessities.  The  same  criticism 
may  be  made,  so  far  as  the  questions  now  before  us  are  con- 
cerned, on  the  reconstruction  measures  which  followed  the 
war.  The  Union  has  been  consolidated  as  indestructible; 
but  so  have  been  the  States.  Amendments  have  been  made 
abolishing  slavery,  and  legislation  has  ensued  rendering  nu- 
gatory State  laws  discriminating  against  the  African  race ; 
but  this  very  legislation,  on  the  principle,  expressio  unius  est 
exclusio  alteriuSy  adds  an  additional  sanction  to  the  constitu- 
tional principle  that  all  rights  not  expressly  granted  to  the 
Federal  government  are  reserved  to  the  States.  Hence  it  is 
that  we  have  in  all  questions  that  arise  in  private  inter- 
national law,  as  many  jurisprudences  as  we  have  States. 
Were  this  the  proper  place  for  such  a  task,  it  might  be 
readily  shown  that  this  combination  of  unity  in  Federal 
jurisprudence  with  particularism  in  State  jurisprudence  is 
far  more  conducive    both  to  liberty  and  to  stability  than 
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would  be  the  destruction  of  our  State  governments  and 
the  submission  of  our  whole  population  to  a  common  juris- 
prudence. No  Federal  legislature,  it  might  well  be  argued, 
would  have  time,  capacity,  and  information  enough  for  such 
a  task.  No  administration  depending  on  popular  elections 
could  be  invested  with  such  a  load  of  patronage  without  the 
probability  of  occasional  popular  convulsions  and  the  cer- 
tainty of  constant  political  corruption.  No  jurisprudence 
could  be  constructed  which  would  be  equally  adapted  to  all 
sections  of  a  country  so  vast,  and  populated  by  races  with 
traditions  so  different  and  customary  laws  so  diverse  as 
obtain  in  the  United  States.  All  this  might  well  be  said  in 
response  to  the  charges  of  feudalism  made  by  our  Italian 
and  Belgian  critics ;  and  it  might  be  added  that,  in  the  long 
run,  a  system  combining  imperialism  in  matters  national 
with  particularism  as  to  State  jurisprudence  is  likely  to  be 
both  more  liberal  and  more  stable  than  one  in  which  abso- 
lute power  is  vested  in  a  single  imperial  government.  This 
question,  however,  is  outside  of  the  limit  of  our  present 
study.  It  is  sufficient  at  present  to  ^ay  that  we  must  con- 
tinue to  take  domicile,  and  not  nationality,  as  the  standard 
of  personal  law,  for  the  following  reasons :  — 

I.  Nationality  leaves  the  question  still  open  in  Great 
Britain  and  Germany,  where  there  are  several  territorial 
jurisprudences  established  under  the  same  national  head. 
In  the  United  States,  this  union  of  sovereign  jurisprudences 
under  Federal  nationality  is  established  by  the  most  solemn 
constitutional  enactments,  as  well  as  by  the  results  of  the 
late  civil  war.  Each  State  of  the  North  American  Union  has 
its  own  distinctive  law  of  legitimacy,  of  marriage,  of  divorce, 
of  succession,  of  guardianship  whether  for  infants,  lunatics, 
or  spendthrifts.  Each  State  in  matters  within  its  orbit  is 
supreme,  so  far  as  concerns  foreign  States,  in  respect  to 
judgments  rendered  by  its  courts.  Elach  State  is  supreme 
in  its  control  over  business  transactions  within  its  borders, 
if  its  litigation  does  not  impair  the  obligation  of  contracts. 
It  is  true  that  the  Federal  government  alone  is  competent 
to  establish  a  bankrupt  law,  but  the  several  States  have 
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power  to  pass  insolvent  laws  prescribing  the  terms  on  which 
debts  can  be  collected  in  such  State,  and  statutes  of  limita- 
tion determining  at  what  time  suits  for  debts  are  to  be  there 
barred.  Each  State  has  its  own  homestead  law,  and  its 
laws  detailing  what  property  shall  be  reserved  from  execu- 
*  tions  for  the  debts  both  of  the  living  and  the  dead.  If  the 
status  of  a  citizen  of  the  United  States,  therefore,  is  to  be 
in  litigation  abroad,  it  would  be  idle  to  appeal  to  his  nation- 
ality. His  nationality  would  determine  nothing.  His  only 
nationality  is  that  of  the  United  States;  and  the  United 
States  government,  while  determining  his  political  status] 
does  not  determine  his  personal  status.  To  get  at  that  status 
we  have  to  inquire  in  what  State  he  is  domiciled.  Here, 
then,  we  find  ourselves  in  direct  opposition  to  the  new  Italian 
school.  The  function  of  Italy,  as  reconstructed,  is  to  fit  a 
territory  to  a  compact  and  homogeneous  nation.  Ours  has 
been  to  adapt  a  nation  composed  of  various  elements  to  a 
territory  containing  almost  every  variety  of  soil,  of  climate, 
of  traditions,  of  capacities  for  cultivation.  Nationality,  there- 
fore, in  Italy  means  uniformity  of  jurisprudence ;  and  to  know 
what  is  the  personal  law  of  an  Italian,  we  have  simply  to 
inquire  what  is  the  jurisprudence  of  Italy.  But  nationality 
in  the  United  States  determines,  with  the  single  exception  of 
bankruptcy,  only  political  status ;  and  to  ascertain  what  is 
the  personal  status  of  a  citizen  of  the  United  States,  we  have 
to  inquire  in  what  State  he  is  domiciled.  And  the  remain- 
ing point  of  apparent  antagonism  between  our  system  and 
that  of  the  jurists  of  the  new  Italian  school  is  a  correla- 
tive of  that  already  stated.  Nationality  not  being  the 
standard  of  personal  law  among  ourselves,  we  do  not  make 
it  the  standard  of  the  personal  law  of  foreigners  who  visit 
our  shores.  We  inquire  what  is  their  domicile,  and  by  their 
domicile  their  personal  law  is  determined. 

2.  We  have  next  to  observe  that,  so  far  from  nationality 
being  more  easily  ascertainable  than  domicile,  it  is  beset,  at 
least  in  Federal  systems,  with  difficulties  far  greater  than 
those  to  which  domicile  is  exposed,  (a.)  The  domicile  of  a 
person  residing  in  one  of  the  United  States  can  be  readily 
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ascertained ;  but  if  nationality  is  to  be  treated  as  convertible 
with  distinctive  jurisprudence,  the  determination  of  nation- 
ality will  be  embarrassed  by  the  greatest  constitutional  diffi- 
culties, since  in  it  the  respective  claims  of  Federal  and  State 
governments  will  be  involved.  (*.)  Whether  a  man  can  have 
a  double  nationality,  is  at  least  as  difficult  a  question  as' 
whether  a  man  can  have  a  double  domicile,  {c.)  The 
question  whether  a  woman  can  acquire  an  independent 
nationality  from  her  husband,  is  as  difficult  as  is  the  ques- 
tion whether  she  can  acquire  an  independent  domicile. 
(d.)  The  same  remark,  mutatis  mutandis^  applies  to  the  con- 
dition of  children  born  in  the  United  States  of  foreign  parents. 
(e,)  Whether  naturalized  citizens  of  the  United  States  lose 
their  nationality  on  revisiting  their  native  country  is  much 
discussed.  But  in  such  cases,  if  the  visit  is  transient,  there 
could  be  no  question  as  to  domicile.  The  elected  domicile 
in  the  United  States  would  continue. 

3.  The  test  of  nationality  gives  a  far  greater  opportunity 
for  fraud  than  that  of  domicile.  We  have  abundant  illustra* 
tions  of  this  in  those  of  our  own  States  which  have  substi- 
tuted residence  for  domicile  as  giving  jurisdiction  in  divorce. 
If  the  nationality  theory  be  sound,  and  if  a  person  acquiring 
a  new  nationality  acquires  at  the  same  time  the  status  of  the 
members  of  such  nationality,  then  marriage  would  be  inter- 
nationally soluble  at  the  will  of  either  party  who  chooses  for 
this  purpose  to  transfer  his  allegiance  to  another  State.  It 
is  for  this  reason  that  our  most  authoritative  American 
courts  hold  that  a  divorce  based  upon  the  mere  residence, 
or  even  the  mere  State  citizenship  of  the  complainant,  with- 
out domicile,  is  invalid.  Residence  or  State  citizenship  can 
be  acquired  as  a  mere  pretext,  temporarily  adopted  in  fraud, 
of  home  law ;  domicile  cannot,  as  it  involves  an  entire  aban- 
donment of  and  change  of  home. 

In  England,  the  substitution  of  nationality  for  domicile 
is  open  to  the  same  objections.  There  is  but  one  British 
flag,  one  British  crown,  and  consequently  but  one  British 
nationality.  If  a  citizen  of  Australia,  or  a  citizen  of  Ben- 
gal, is  unjustly  assailed  in  a  foreign  land,  it  is  the  British 


Digitized  by 


Google 


PRIVATE   INTERNATIONAL   LAW.  7O3 

goverament  that  is  appealed  to  to  redress  the  wrong.  Yet 
how  many  diverse  jurisprudences  are  grouped  under  that 
imperial  flag  !  There  is  the  ancient  common  law  of  Eng- 
land, with  its  various  statutory  modifications.  There  is  the 
Dutch  Roman  law  prevailing  in  the  Cape  of  Grood  Hope* 
There  is  the  French  Roman  law  which  is  at  the  basis,  at 
least,  of  the  titles  of  Canada.  There  is  the  new  code  of 
India,  purely  statutory,  which  is  a  philosophical  combina- 
tion of  all  other  jurisprudences.  There  are  the  progressive 
codes  of  Australia,  and  the  retrogressive  code  of  Jamaica. 
A  distinctive  legislation  has  been  adapted  to  the  restless 
and  adventurous  population  of  the  Red  River  country,  and 
a  distinctive  legislation  has  been  adapted  to  the  torpid  and 
antiquated  population  of  Guiana.  The  jurisprudences  col- 
lected under  the  British  flag,  therefore,  if  not  so  numerous, 
are  certainly  much  more  diversified  than  those  which  have 
grouped  themselves  under  the  flag  of  the  United  States.  It 
therefore  would  be  a  mockery,  if  a  man  were  asked  what  is 
his  personal  status^  for  him  to  answer  that  his  nationality  is 
British.  This  might  be;  yet  from  this  we  would  not  be 
able  to  tell  whether  he  is  a  minor  or  of  full  age ;  whether, 
being  born  before  his  parents'  marriage,  he  is  legitimate  or 
illegritimate ;  whether,  if  married,  his  marital  estate  is  that 
settled  by  the  Roman  law,  or  that  settled  by  the  English 
common  law,  or  that  settled  by  the  new  colonial  codes 
establishing  separate  business  capacity  and  interests  for  the 
wife.  To  answer  these  questions,  what  we  have  to  know  is, 
not  nationality^  but  domicile;  not  the  flag  to  which  the  man 
owes  allegiance,  but  the  jurisprudence  under  whose  sway  he 
is  domiciled.  It  is,  therefore,  not  merely  in  harmony  with 
precedent  and  in  accordance  with  wise  and  liberal  reason- 
ing, but  in  submission  to  necessity,  that  Mr.  Westlake  tells 
us,  with  his  usual  precision :  "  Whenever  the  operation  of  a 
personal  law  is  admitted  in  England,  the  domicile  of  the 
person  in  question,  and  not  his  political  nationality,  is  con- 
sidered to  determine  such  personal  law."  ' 

*  Page  43- 
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The  space  that  remains  is  only  sufficient  to  give  brief 
notices  of  two  other  books,  which,  though  not  so  recent  as 
those  which  are  reviewed  above,  yet  may  be  grouped  in  the 
same  era.  Mr.  Foote's  "  Concise  Treatise  on  Private  Inter- 
national Jurisprudences,  Based  on  the  Decisions  of  the  Brit- 
ish Courts,"  was  published  in  1878,  and  fully  answers  to  its 
title.  It  is  well  fitted  not  only  for  professional  reference, 
but  for  use  as  a  students'  manual,  as  it  contains,  in  well- 
arranged  chapters,  —  each  followed  by  a  summary,  —  an 
accurate  synopsis  of  the  relevant  English  law.  The  maxim, 
Mobilia  sequuntur  personam,  Mr.  Foote  is  unwilling  to  strip 
of  its  titular  honors ;  but  he  follows  accurately  the  line  of 
recent  English  cases  in  holding  that,  so  far  as  concerns  title, 
the  lex  ret  sita  must  prevail.'  He  attributes  to  foreign 
bankrupt  assignments,  also,'  an  operation  far  more  sweeping 
than  it  is  probable  he  would  have  admitted  had  he  studied 
in  detail  the  proceedings  of  French  and  German  bankrupt 
courts,  and  familiarized  himself  with  the  fact  that  through- 
out the  continent  of  Europe  (as  in  England)  the  mere  tem- 
porary presence  on  the  soil  of  an  embarrassed  merchant  is 
held  to  justify  a  bankrupt  arrest  and  compulsory  assignment. 
On  the  vexed  question  of  nationality  against  domicile  Mr. 
Foote  says  nothing.  In  fact,  as  in  duty  bound,  when  treat- 
ing exclusively  of  English  law,  he  contents  himself  with 
declaring  that  it  is  domicile  that  gives  personal  law,  and  then 
proceeding  to  examine  what  domicile  is.  Upon  the  whole, 
Mr.  Foote's  book  is  a  compact  and  well-arranged  exposition 
of  English  rulings  on  private  international  law,  its  portable 
size  and  perspicuous  analysis  making  it  a  peculiarly  valuable 
hand-book. 

Mr.  Dicey *s  volume  on  Domicile  was  published  in  1879  — 
approaching,  therefore,  very  closely  in  point  of  time  to  the 
three  works  to  whose  consideration  the  prior  pages  have 
been  principally  given.  Mr.  Dicey's  prior  work  on  Parties 
possesses  singular  literary  as  well  as  legal  merit,  and  those 
familiar  with  it  naturally  looked  with  interest  and  satisfaction 

'  Pages  174-177.  •  Page  234. 
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to  the  pages  in  which  he  was  to  discuss  the  difficult  topic 
of  domicile.  There  will  be  no  disappointment  in  taking 
up  this  book,  no  matter  how  high  the  expectations  may  have 
been.  Mr.  Dicey's  style  is  exact  and  perspicuous,  and  his 
mode  of  treatment  is  such  as  to  give  the  student  the  oppor- 
tunity of  promptly  discovering  what  the  author  meant  to 
say.  Were  there  time,  some  criticisms  might  be  offered  on 
his  definition  of  domicile ;  but  even  if  these  criticisms  should 
suggest  a  flaw,  it  must  be  remembered  that  there  is  no  defi- 
nition of  domicile  which,  from  the  nature  of  things,  can  be 
flawless.  It  is  not  likely,  also,  that  the  courts  in  the  United 
States  will  be  inclined  to  accept  the  position  ascribed  by 
Mr.  Dicey,'  with  some  marks  of  hesitation,  to  the  English 
courts,  "  that  status  depends  prima  facie  on  domicile,  though 
in  practice  the  rule  is  subjected  to  limitations  and  exceptions 
w^hich  often  go  near  to  invalidating  it."  Nor  can  we  adopt 
the  conclusion  stated  by  him  in  the  appendix,"*  that  ''  alle- 
griance  or  nationality  is,  where  it  is  applicable,  a  sounder  cri- 
terion of  civil  rights  than  domicile;"  though  perhaps  he  does 
away  with  this  concession,  and  falls  back  upon  the  results 
expressed  in  prior  pages  of  this  article,  when  he  adds,  "  that 
there  are  cases  in  which  a  person's  rights  cannot  be  deter- 
mined simply  by  reference  to  his  nationality  or  allegiance, 
and  that  in  such  cases,  assuming  that  one  test  only  is  to  be 
applied,  no  better  criterion  than  domicile  can  be  found." 
But  these  are  slight  criticisms.  The  merit  of  the  work  is, 
that  it  gives  us  the  English  law  of  domicile  in  a  shape  so 
graceful  and  precise  as  to  lead  us  to  hope  for  a  further 
extension  of  Mr.  Dicey's  literary  labors  in  the  field  of  inter- 
national law,  to  which  his  recent  election  as  a  member  of  the 
International  Institute  is  so  deserved  a  welcome. 

Francis  Wharton. 

«  Page  153.  "  Page  365. 
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EXPERT  EVIDENCE—  WHAT  IT  IS. 

The  great  advancement  in  scientific  knowledge,  the  addi- 
tions that  are  each  day  being  made  to  the  number  of  known 
facts,  the  constant  changing  of  hypothetical  into  positive 
knowledge,  the  becoming  a  matter  of  common  infonnatioa 
of  that  which  but  yesterday,  though  based  upon  the  most 
advanced  scientific  knowledge,  was  but  an  intelligent  opinion, 
and  the  multiform  ways  in  which  the  facts  of  science  and 
the  opinions  of  scientific  men  are  related  to  the  affairs  of 
society,  make  the  question  as  to  the  relation  of  the  facts 
of  science  and  the  experts  in  the  sciences  and  professions 
to  courts  and  legal  investigations  one  of  no  little  importance. 

The  general  meaning  of  the  word  "  expert "  is  well  under- 
stood, and  I  need  not  consume  time  or  space  by  repeating 
it ;  but  just  what  the  word  means  when  applied  to  witnesses 
and  to  evidence,  I  have  not  found  it  so  easy  to  determine. 
Is  a  witness  called  to  testify  to  facts  that  belong  particularly 
to  the  sciences  and  professions  an  expert  witness  in  the 
meaning  of  the  law  ?  Is  the  statement  of  a  fact  that  belongs 
particularly  to  the  sciences  or  professions  expert  testimony? 
or  is  an  expert  witness  one  who  is,  by  reason  of  his  peculiar 
knowledge  of  the  facts  of  science,  and  his  skill  consequent 
upon  such  knowledge,  deemed  competent  to  explain  to  the 
court  and  jury  the  significance  of  facts  in  issue,  or  facts  rele- 
vant to  facts  in  issue,  and  to  express  an  opinion  concerning 
the  proper  conclusions  to  be  drawn  therefrom  ?  Is  expert 
evidence  but  the  expression  of  an  opinion  by  one  deemed 
competent,  by  reason  of  experience,  to  express  an  opinion? 
Where  is  the  line  to  be  drawn  between  the  ordinary  witness, 
who  is  sworn  or  affirmed  according  to  law  to  depose  as  to 
his  knowledge  of  facts  in  issue,  and  the  witness  who  testifies 
only  and  properly  as  an  expert  ? 

It  would  appear  to  be  necessary,  to  properly  solve  any 
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question  growing  out  of  or  connected  with  the  subject  of 
expert  evidence,  that  a  clear  answer  should  be  given  to  these 
questions  —  that  a  clear  understanding  should  be  reached 
and  a  clear  expression  made  of  what  is  properly  to  be  con- 
sidered expert  testimony. 

In  the  investigation  of  this  subject,  the  confused  way  in 
which  the  facts  of  science  and  the  opinions  of  scientific  and 
professional  men  have  been  interchangeably  used  is  quite 
apparent.  Often  the  law  is  discussed  as  applied  to  the  ex- 
pressions of  opinions,  while  in  the  application  of  the  law  no 
distinction  whatever  is  made  between  the  expression  of  an 
opinion  and  the  statement  of  a  fact.  Particularly  is  this  so 
in  the  recent  cases  of  Buchman  v.  The  State,'  Dills  v.  The 
State,'  Ex  parte  Dement  ^  (a  case  decided  in  the  Supreme 
Court  of  Alabama),  and  also  in  an  article  of  a  very  recent 
date  by  J.  G.  Lodge,*  in  the  Southern  Law  Review. 

The  question  involved  in  these  cases  and  considered  in 
the  article  of  Mr.  Lodge  is  that  of  compensation  of  expert 
witnesses.  In  none  of  the  English  cases  cited  in  the  above 
cases  and  in  the  article  of  Mr.  Lodge  did  the  question  of 
what  is  expert  evidence  arise. 

The  cases  of  Lonergan  v.  The  Royal  Exchange  Assur- 
ance,5  Collins  v,  Godefroy,*  Webb  v,  Page,^  and  the  later 
case  of  Parkinson  v,  Atkinson,®  all  involved  the  question  of 
the  value  and  loss  of  time,  under  the  statute  of  Elizabeth,^ 
which  provided  that  the  expenses  of  a  witness  not  within 
the  bills  of  mortality  should  be  allowed  pursuant  to  a  scale 
graduated  according  **  to  his  countenance  or  calling."  *® 

The  rule  which  prevailed  at  that  time  in  the  English 
courts,  allowing  compensation  for  loss  of  time  to  medical 
men  and  attorneys,  was  not  based  upon  the  character  of  the 
testimony  to  be  given,  but  upon  the  value  and  loss  of  time. 

*  59  Ind.  I.  ^1  Barn.  &  Adol.  930. 

•  59  Ind.  15.  7  1  Car.  &  Kir.  23. 

3  6  Cent.  L.  J.  ii.  ®  31  L.  J.  (n.  s.)  C.  P.  199. 

4  5  South.  L.  Rev.  793.  9  5  Eliz.,  c.  2. 

5  7  Bing.  725,  727.  ***  I  Greenl.  on  Ev.,  sect  31a 
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The  character  of  the  testimony  did  not  enter  into  the  ques- 
tion. Physicians  and  attorneys  were  under  this  rule  allowed 
pay  for  their  time  upon  a  higher  scale  than  other  witnesses, 
though  their  testimony  was  concerning  matters  entirely  for- 
eign to  their  professions. 

In  Lonergan  v.  The  Royal  Exchange  Assurance/  and 
Collins  V.  Godefroy,^  though  the  question  was  not  directly 
under  consideration,  it  is  suggested  that  this  rule  is  a  hard 
one,  and  will  not  stand  the  test  of  an  examination.  In  Park- 
inson V,  Atkinson,^  decided  in  1862,  the  rule  is  approved, 
and  the  opinion  expressed  that  it  ought  to  be  extended  to 
State  cases.  Earl,  C.  J.,  said  :  **  We  do  not  approve  of  the 
rule  which  is  said  to  prevail  in  criminal  cases,  that  if  a  sur- 
geon is  called  to  give  evidence  not  of  a  professional  charac- 
ter, he  is  only  to  have  the  expenses  of  an  ordinary  witness." 

In  Turner  v.  Turner,*  it  was  said  by  the  vice-chancellor 
that  the  right  of  professional  m^n  to  compensation  was 
founded  upon  their  being  abstracted  from  their  functions. 

In  Webb  v.  Page,*  the  rule  allowing  compensation  for 
loss  of  time  is  made  to  depend  upon  the  "distinction 
between  witnesses  to  facts  and  a  witness  selected  by  a  party 
to  give  his  opinion  upon  a  subject  with  which  he  is  pecu- 
liarly conversant  from  his  employment  in  life.  The  former 
is  bound,  as  a  matter  of  public  duty,  to  testify  to  facts  within 
his  knowledge.     The  latter  is  under  no  such  obligation." 

In  Betts  V,  CliflFord,^  in  1858,  though  a  different  question 
was  under  consideration.  Lord  Campbell  made  the  same 
distinction  between  witnesses  to  facts  and  witnesses  selected 
to  express  an  opinion.  He  stated  "  that  a  scientific  witness 
was  not  bound  to  attend  upon  being  subpoenaed.  If  he 
knew  any  question  of  fact,  he  might  be  compelled  to  attend, 
but  he  could  not  be  compelled  to  attend  to  speak  to  matters 
of  opinion." 

These  cases  show  that  the  English  cases,  when  the  ques- 
tion of  extra  compensation  to  witnesses  was  made  to  depend 

*  7  Bing.  725,  727.  3  31  L.  J,  (N.  s.)  C.  p.  199. 

■  I  Barn.  &  Adol.  930.  4  5  Jur.  (n.  s.)  5  i  Car.  &  Kir.  23. 

^  I  Warwick  Gen.  Assizes;  Ph.  on  Ev.  (4th  Am.  ed.)  828. 
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upon  the  character  of  the  testimony,  made  the  distinction 
between  witnesses  to  facts  and  witnesses  called  to  express 
opinions.  They  do  not,  however,  throw  any  light  upon  the 
proper  legal  meaning  of  the  word  "  expert "  when  applied  to 
witnesses  or  evidence.  In  the  Matter  of  Roelker,  in  the 
District  Court  of  Massachusetts,'  it  was  held  that  one  sum- 
moned to  act  as  an  interpreter  could  not  be  compelled  to 
attend,  and  it  was  further  said  that  the  case  of  an  inter- 
preter was  analogous  to  that  of  an  expert.  In  The  People  v. 
Montgomery,'  in  regard  to  the  presence  of  Dr.  Hammond 
in  court  as  an  expert  witness,  the  court  said :  — 

"  The  district  attorney,  it  is  true,  might  have  required  the 
attendance  of  Dr.  Hammond  on  subpoena,  but  that  would 
not  have  sufficed  to  qualify  him  to  testify  as  an  expert  with 
clearness  and  certainty  upon  the  question  involved.  He 
would  have  met  the  requirements  of  a  subpoena  if  he  had 
appeared  in  court  when  he  was  required  to  testify,  and  given 
proper  impromptu  answers  to  such  questions  as  might  then 
have  been  put  to  him  in  behalf  of  the  people.  He  could  not 
have  been  required,  under  process  of  a  subpoena,  to  examine 
the  case,  and  to  have  used  his  skill  and  knowledge  to  enable 
him  to  give  an  opinion  upon  any  points  of  the  case ;  nor  to 
have  attended  during  the  whole  trial,  and  attentively  consid- 
ered and  carefully  heard  all  the  testimony  given  on  both 
sides,  in  order  to  qualify  him  to  give  a  deliberate  opinion 
upon  such  testimony  as  an  expert  in  respect  to  the  question 
of  sanity  of  the  prisoner." 

Ordronaux  3  says  that  "  whoever  calls  for  an  opinion  from 
an  expert  in  chief  is  under  obligation  to  remunerate  him, 
since  he  has  to  that  extent  employed  him  professionally ;  and 
the  expert  at  the  outset  may  decline  giving  his  opinion  until 
the  party  calling  pays,  or  agrees  to  pay  him  for  it.  When, 
however,  he  has  given  his  opinion,  he  has  now  placed  it 
among  the  res  gesta,  and  cannot  decline  repeating  it  or 
explaining  it  on  cross-examination.     Once  uttered  to  the 

*  I  Sprague,  276.  »  13  Abb.  Pr.  (n.  s.)  220. 

3  Jur.  of  Med.,  sects.  114,  115. 
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public  ear  of  the  court,  it  passes  among  the  facts  in  evi- 
dence. *  *  *  As  a  result  of  the  foregoing  conclusions, 
it  may  be  said  that  a  witness  who  is  called  in  an  action,  to 
depose  to  a  matter  of  opinion  depending  upon  his  skill  io  a 
particular  trade,  has,  before  he  is  examined,  the  right  to 
demand  from  the  party  calling  him  compensation  for  his  ser- 
vices ;  for  there  is  a  wide  distinction  between  a  witness  thus 
called  and  a  witness  who  is  called  to  depose  to  facts  which 
he  saw.  The  same  rule  will,  by  parity  of  reason,  apply  to 
personal  service  demand  from  experts  as  well  as  to  opinions. 
Thus,  in  cases  where  coroners  summon  medical  witnesses, 
who  may  literally  know  nothing  of  the  causes  of  death  of 
the  party,  to  give  an  opinion,  which  they  cannot  pronounce 
before  making  an  examination,  it  is  not  obligatory  upon 
them  to  make  such  examination  until  they  have  been  paid 
for  the  same.  They  may  even  decline  undertaking  it  alto- 
gether, as  they  would  any  other  service."  * 

The  above  authorities  show  the  same  clear  distinction 
observed  in  the  English  cases  between  facts  and  opinions. 
The  question  of  compensation,  however,  is  placed  upon  an 
entirely  different  basis  in  the  American  cases  from  that  in 
the  English  cases.  In  the  English  cases,  as  before  re- 
marked, the  question  of  compensation  to  professional  men 
as  witnesses  was  based  upon  the  idea  of  the  value  and  loss 
of  time,  and  even  in  the  cases  where  the  character  of  the 
testimony  was  considered  and  the  distinction  made  between 
witnesses  to  facts  and  witnesses  selected  to  express  opinions, 
the  extra  compensation  was  still  based  upon  loss  of  time, 
though  limited  to  witnesses  called  to  express  opinions. 
The  American  cases,  while  making  the  same  distinction 
between  facts  and  opinions,  and  restricting  compensation  to 
witnesses  called  to  express  opinions,  yet  base  the  right  to 
compensation  upon  the  idea  of  employment  and  service  ren- 
dered. It  appears  to  be  well  settled  that,  in  so  far  as  com- 
pensation to  witnesses  is  dependent  upon  the  character  oi 
the  testimony,  it  is  allowed,  both  in  the  English  and  Amcri- 

'  Gaston  v.  County  Commissioners,  3  Ind.  497 ;  Snyder  v.  Iowa  City,  40 
Iowa,  646;  Redf.  on  Bills,  sects.  146-155,  note  46. 
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can  cases,  only  for  the  expression  of  opinions  as  for  services 
rendered.^ 

Now,  an  ordinary  witness,  as  a  general  rule,  is  required  to 
speak  to  facts,  and  is  not  allowed  to  state  conclusions ;  only 
an  expert  is  allowed  to  give  an  opinion.* 

In  Wharton's  Law  of  Evidence,^  it  is  said:  "An  expert 
has  been  defined  to  be  a  witness  who  testifies  as  to  conclu- 
sions from  facts,  while  an  ordinary  witness  testifies  only  as 
to  facts.  This  definition  is  not  sufficiently  exact.  The  true 
distinction  is,  that  the  non-expert  testifies  as  to  conclusions 
which  may  be  verified  by  the  adjudicating  tribunal,  the 
expert  to  conclusions  which  cannot  be  so  verified.  The 
non-expert  gives  the  result  of  a  process  of  reasoning  familiar 
to  every-day  life ;  the  expert  gives  the  result  of  a  process  of 
reasoning  which  can  be  mastered  only  by  special  scientists. 
The  rule  that  ordinary  witnesses  cannot  give  conclusions,  but 
must  state  facts,  applies  to  experts  in  all  matters  as  to  which 
the  lay  mind  is  capable  of  forming  conclusions,  and  as  to 
all  matters  of  "  free  logical  inference  from  scientific  facts.**  * 
In  this  country  the  practice  is  to  confine  experts,  as  such^ 
to  opinions  connected  with  their  specialties."  5  "  It  appears 
to  be  admitted  that  the  opinions  of  witnesses  possessing 
peculiar  skill  is  admissible  whenever  the  subject-matter  of 
inquiry  is  such  that  inexperienced  persons  are  unlikely  to 
prove  capable  of  forming  a  correct  judgment  upon  it  with- 
out such  assistance."* 

In  Hamilton  v.  Des  Moines  Valley  Railroad'  it  is  said: 
"  When  the  consequence  of  actions  or  combinations  of  cir- 

>  See  Letter  of  John  Ordronaux  to  Dr.  Hobbs,  Trans,  of  Ind.  State  Med. 
See,  1878.  p.  38. 

^  Indianapolis  Gravel  R.  Co.  v.  Chance,  32  Ind.  472 ;  Nelson  v.  Johnson, 
18  Ind.  329;  Sinclair  v.  Russell,  14  Ind.  450. 

3  Sects.  434,  436. 

4  The  f^eople  v.  Fernandez,  35  N.  Y.  49 ;  Noonan  v.  New  York  &  Erie  R. 
Co.,  21  How.  88;  Cook  v.  The  Sute,  24  N.  Y.  282. 

s  Clinton  v,  Howard,  42  Conn.  295. 

*  Falks  V,  Chadd,  3  Doug.  157;  Thorton  v.  R.  E.  Assur.,  Peake,  25; 
Mnldowney  v,  Illinois  Central  R.  Co.«  36  Iowa,  462. 
7  36  Iowa,  37. 
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cumstances  may  only  be  known  by  those  familiar  with  the 
subject,  and  cannot  be  understood  by  those  not  possessing 
such  peculiar  knowledge  thereof,  the  opinions  of  experts  are 
competent  evidence.  If  the  jury  are  able  to  draw  conclu- 
sions as  to  results  from  facts  in  evidence,  if  they  be  of  such 
a  character  that  conclusions  may  be  reached  without  skill 
and  peculiar  knowledge,  the  opinions  of  experts  are  not 
generally  admissible." 

It  is  well  settled  that  any  witness  may  be  compelled  to 
attend  to  testify  to  any  facts  within  his  knowledge  that  may 
be  pertinent  to  the  case  on  trial.  There  are  but  few  excep- 
tions to  this  rule,  and  they  depend  upon  ^questions  of  public 
policy.  The  natural  line  of  distinction,  then,  between  non- 
expert and  expert  witnesses  would  appear  to  correspond  to 
the  line  of  distinction  drawn  by  some  of  the  English  and 
most  of  the  American  cases  upon  which  the  question  of 
compensation  was  made  to  depend  —  that  is,  the  distinction 
between  facts  and  opinions. 

Definitions  are  not  easily  constructed,  I  know  ;  but  in  the 
light  of  the  above  cases,  expert  evidence,  I  think,  may  be 
defined  to  be  the  expressed  opinion  of  a  witness  regarded 
by  the  court  as  competent  to  express  an  opinion,  and  per- 
mitted so  to  do,  concerning  the  conclusion  or  conclusions 
to  be  drawn  from  facts  shown  to  the  court  or  jury. 

In  none  of  the  cases  in  which  the  question  is  in  any  way 
involved  has  it  been  directly  decided  that  an  expert  is 
entitled  to  pay  for  testifying  to  facts.  The  evils  that  would 
flow  from  such  a  rule  are  almost  too  manifest  to  require  a 
moment's  consideration  ;  and  yet  there  is  a  strong  tendency 
in  that  direction,  if,  indeed,  such  is  not  the  positive  effect 
of  the  decision  of  the  Supreme  Court  in  Buchman  v.  The 
State ;  *  and  certainly  the  arguments  of  J.  G.  Lodge,  in  his 
article  upon  '*  Property  in  Skill  and  Knowledge,"  lead  logi- 
cally to  no  other  conclusion. 

Notwithstanding  the  rule  is  recognized  in  Buchman  v.  The 
State  that  a  witness  is  required  to  testify  to  all  facts  within 

*  59  Ind,  !• 
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his  knowledge,  if  the  case  is  carefully  considered  it  can 
scarcely  be  questioned  that  the  court,  by  its  decision,  so 
draws  the  distinction  between  facts  and  opinions  as  in  effect 
to  except  from  the  rule  all  the  facts  of  the  sciences,  of  the 
professions,  and  of  the  arts  upon  which  the  skill  of  scientific,, 
professional  men,  and  artisans  is  based. 

The  questions  asked  Dr.  Buchman,  upon  which  the  deci- 
sion of  the  court  is  based,  are  as  follows :  — 

"  State  to  the  jury  whether  or  not,  in  female  menstruation^ 
there  is  sometimes  a  partial  retention  of  the  menses  after  the 
main  fiow  has  ceased  ?  "  (I  suppose  the  word  retention  should 
be  return,) 

"  What  is  your  opinion,  in  case  of  menstruation,  as  to  the 
menstrual  flow  changing  in  color,  gradually,  from  red  or 
dark  to  a  lighter  color?  " 

What  would  the  answer  to  these  questions  be  —  facts  or 
opinions  ?  Certainly  they  possess  none  of  the  characteris- 
tics of  opinions.  There  is  no  room  for  controversy  upon 
this  point.  The  answer  to  either  of  these  questions  would 
have  been  the  statement  of  a  fact ;  a  fact,  it  is  true,  that  the 
doctor  acquired  by  study  and  professional  observation,  but 
none  the  less  a  fact.  Not  only  so,  but  the  answers  to  these 
questions  are  facts  of  such  a  character  that  not  an  adult 
female  in  the  land,  and  not  a  few  married  men,  but  would 
have  been  as  competent  to  answer  as  the  doctor.  True,  in 
the  second  question  Dr.  Buchman  is  asked,  "  What  is  your 
opinion  ?  "  etc. ;  but  to  call  a  fact  an  opinion  does  not  make 
it  one.  Suppose  a  medical  witness  should  be  asked  to 
state  to  a  jury  how  many  bones  there  are  in  the  forearm, 
would  the  answer  be  a  fact  ?  Most  certainly !  Well,  then, 
suppose  the  question  should  be  put,  "  What,  in  your  opin- 
ion, is  the  number  of  bones  in  the  forearm  ? "  would  the 
answer  be  any  less  a  fact  ?  Could  the  answer,  in  any  proper 
legal  sense,  be  considered  an  opinion  ?  If  it  can,  then  the 
testimony  of  every  tradesman,  artisan,  and  professional  man 
in  regard  to  all  matters  of  knowledge  belonging  to  his  trade  * 
or  profession,  which  he  may  have  acquired  by  study,  obser- 
vation, or  otherwise,  must  be  considered  expert  testimony, 

VOL.  VI.  NO.  5.  46 
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and,  under  the  decision  in  Buchman  v.  The  State,  the  party 
requiring  such  evidence  would  have  to  pay  for  it  Such  a 
rule  would  be  monstrous,  and  I  suspect  the  Indiana  General 
Assembly  builded  better  than  they  knew  when  they  passed 
an  act  that  destroyed  the  effect  of  this  decision.  True,  the 
law  in  the  abstract  was  decided  in  accordance  with  the  line 
of  cases  involving  the  question ;  but  the  court,  having  failed 
to  distinguish  between  facts  and  opinions,  in  effect  decided 
that  every  scientific  fact  in  the  knowledge  of  a  professional 
man  that  was  necessary  for  him,  as  a  professional  man,  to 
know,  and  of  which  the  court  could  not  take  judicial  knowl- 
edge, but  which  would  require  the  presence  of  a  professional 
man  to  prove,  to  be  an  opinion,  and  the  witness  entitled  to 
extra  compensation  for  such  testimony.  Were  this  the  law, 
it  would  be  difficult  indeed  to  determine  the  limit. 

In  Ex  parte  Dement,  Dr.  Dement  was  asked  to  state  the 
nature  and  character  of  the  wound  received,  and  its  probable 
effect.  Dr.  Dement  had  seen  and  examined  the  wound,  and 
so  testified ;  but  when  asked  the  above  question,  refused  to 
answer,  on  the  ground  that  he  had  not  been  paid  for  his  pro- 
fessional opinion.  After  citing  the  English  cases  involving 
the  question  of  compensation  to  professional  men  when 
called  as  witnesses,  the  court  remarks:  "It  will  be  noticed 
that  it  has  not  been  adjudged  in  any  of  the  cases  cited  that 
a  physician  or  other  person  examined  as  an  expert  is  en- 
titled to  be  paid  for  his  testimony  as  for  professional  opin- 
ions. In  general,  it  happens  that  after  all  the  direct  facts  of 
a  transaction  are  brought  before  the  court,  a  knowledge  of 
other  facts,  not  part  of  the  dealing  or  of  the  affair  between 
the  litigants,  is  necessary  to  a  proper  understanding  and 
decision  thereupon.  *  *  *  In  these  instances,  persons 
who  may  be  wholly  unacquainted  with  the  parties  to  a  cause, 
and  know  nothing  of  the  transaction  between  them,  may  be 
required  to  come  from  their  offices  and  the  care  of  their 
own  important  affairs  into  court  to  testify,  for  the  benefit 
of  strangers,  in  regard  to  matters  in  which  they  have  them- 
selves become  conversant  only  by  attending  to  their  own 
business.     *     *     *     And  the  same  principle  which  justifies 
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the  bringing  of  the  mechanic  from  his  workshop,  the  mer- 
chant from  his  storehouses,  the  broker  from  'change,  or  the 
lawyer  from  his  engagements,  to  testify  in  regard  to  some 
matter  which  he  has  learned  in  the  exercise  of  his  art  or 
profession,  authorizes  the  summoning  of  a  physician  or  sur- 
geon or  skilled  apothecary  to  testify  of  a  like  matter,  when 
relevant  to  a  cause  pending  for  determination  in  a  judicial 
tribunal.  And  if  in  the  prosecution  of  an  individual  for 
murder  it  was  proved  that  his  supposed  victim  had,  a  short 
time  before  his  death,  drank  something  which  he  had  received 
from  the  accused,  and  a  chemist  had  analyzed  the  liquid  and 
testified  what  substances  it  contained,  and  a  physician  was 
summoned  to  prove  what  effect  that  would  have  when  taken 
into  the  stomach  of  a  living  man,  and  what  would  be  the 
symptoms  of  such  effect,  no  court  would  be  excusable  in 
exonerating  the  physician  from  giving  such  evidence  solely 
on  the  ground  that  it  would  be  a  professional  opinion  for 
which  he  had  not  been  paid,  or  received  a  promise  of  pay- 
ment." 

The  questions  asked  Dr.  Dement  called  for  his  knowledge 
of  facts  he  had  learned  in  the  pursuit  of  his  business,  and 
there  is  certainly  no  rule  known  to  the  law  by  which  he 
could  be  excused  from  giving  them  when,  in  the  judgment 
of  the  court,  the  administration  of  justice  required  it,  and  so 
the  Supreme  Court  decided ;  but  in  so  deciding,  the  court 
did  not  draw  the  line  of  distinction  between  facts  and 
opinions  with  any  more  distinctness  than  did  the  court  in 
Buchman  v.  The  State.  And,  while  not  departing  from  the 
line  of  decisions  and  authorities  holding  that  gratuitous  pro- 
fessional service  cannot  be  compelled  without  compensation, 
apparently  restrict  the  rule,  allowing  compensation  only  for 
such  professional  service  as  post-mortem  examinations,  sur- 
gical operations,  etc.,  leaving  it  uncertain  to  what  extent 
professional  opinions  based  upon  facts  submitted  can  be 
regarded  as  professional  service. 

In  The  People  v.  Montgomery,*  the  distinction  between 

'  13  Abb.  Pr.  (n.  8.)  230. 
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facts  and  opinions  is  very  clearly  drawn*     E.  D.  Smith,  P.  J., 
in  charging  the  jury,  said  :  — 

"  When  a  physician  testifies  in  regard  to  a  fact,  you  are  to 
believe  him  just  as  you  are  any  other  man  of  equal  credit 
When  they  testify  to  a  fact  that  they  know  from  their  study 
of  diseases  and  their  characteristics,  and  tell  what  there  is 
of  the  fact,  you  are  to  believe  it.  When  they  testify  to 
opinions,  it  becomes  a  different  question.  ♦  *  ♦  Every- 
thing that  these  physicians  testify  to  as  matters  of  observa- 
tion, and  by  which  they  are  able  to  tell  you  the  characteristics 
of  a  disease,  you  are  to  believe  as  facts  as  you  would  other- 
wise. In  considering  their  testimony,  you  will  consider  in 
reference  to  each  statement  whether  it  is  a  fact  or  an  opinion ; 
you  will  apply  this  rule  to  all  facts  connected  with  this  case 
that  are  derived  from  the  investigations  of  physicians." 

In  the  article  of  Mr.  Lodge  '  it  is  contended  that  the  pro- 
fessional man,  as  a  witness,  is  entitled  to  compensation  be- 
cause of  his  "  property  in  skill  and  knowledge." 

Mr.  Lodge  supposes  two  young  men,  each  possessing 
115,000;  the  one  becomes  a  merchant,  the  other  invests  his 
money  in  the  acquisition  of  a  professional  education.  Upon 
this  he  says :  "  We  know  that  the  merchant  cannot  be  made 
to  bring  his  goods  to  court  and  bestow  them  gratuitously  to 
assist  in  the  administration  of  justice,  because  they  are  his 
property ;  and  it  is  a  fundamental  law  which  provides  for  a 
uniform  rate  of  taxation  upon  all  citizens  alike  to  assist  in 
carrying  forward  justice,  and  no  one  man  can  be  made  to 
contribute  more  than  his  equal  share  from  his  property  for 
such  purpose.  How  then  can  you,  without  violating  this 
fundamental  law  of  property,  make  the  professional  man 
give  up  his  skill  and  special  knowledge  without  adequate 
compensation  ?  " 

Let  us  examine  a  little  more  carefully  than  Mr.  Lodge 
seems  to  have  done  the  relation  of  these  two  men  to  the 
State.  The  one  has  invested  his  money  in  merchandise, 
and  is  subject  to  that  fundamental  law  of  *'  the  uniform  rate 

*  5  South.  L.  Rev.  793, 

Digitized  by  VjOOQ IC 


EXPERT   EVIDENCE WHAT   IT   IS.  /I/ 

of  taxation  "  for  the  support  of  the  State.  He  is  also  sub- 
ject to  that  other  no  less  fundamental  law  subjecting  every 
citizen  to  the  processes  of  the  courts,  for  the  purpose  of  tes- 
tifying to  any  fact  in  his  knowledge  which  the  court  may 
consider  necessary  to  a  proper  administration  of  justice, 
without  any  regard  to  how  that  knowledge  was  acquired. 
The  other  has  invested  his  money  in  acquiring  a  professional 
education,  and  so  escapes  the  fundamental  law  of  taxation 
(which  he  ought  not  to  do,  if  "  skill  and  knowledge  "  are  in 
any  proper  legal  sense  property),  and  now  stands  before  the 
court  seeking  immunity  from  the  other  no  less  important 
fundamental  law  as  well.  Where  would  be  the  justice  in 
such  a  rule  ?  True,  Mr.  Lodge  admits  that  "  all  are  required 
to  come  into  court  and  state  facts  within  their  knowledge." 
He  further  says :  "  A  scientific  expert  does  not  state  facts. 
He  gives  opinions;  he  draws  conclusions;  he  assists  the 
court  and  jury,  the  same  as  a  lawyer  does  who  takes  part  in 
the  trial." 

In  the  abstract  this  is  certainly  correct  law,  but  what  is 
Mr.  Lodge's  idea  of  the  fact  ?  Mr.  Lodge  would,  in  apply- 
ing the  law,  as  did  the  court  in  Buchman  v.  The  State,  for 
want  of  a  proper  distinction  between  facts  and  opinions, 
exempt  a  professional  witness  from  testifying  to  facts  within 
his  knowledge,  acquired  by  his  study  and  observation  in  his 
profession.  There  is  no  question  (leaving  out  of  considera- 
tion legislation,  in  regard  to  which  I  do  not  express  any 
opinion)  that  a  professional,  or  indeed  any  man,  is  entitled 
to  pay  for  expert  services  in  court,  as  a  witness  or  otherwise, 
but  the  compensation  must  be  "  for  sendees  rendered,**  As 
a  witness,  it  cannot  be  for  loss  of  time,  for  every  witness 
must  lose  his  time ;  nor  because  of  any  proprietary  right  he 
may  have  in  the  facts  within  his  knowledge,  for  the  law 
recognizes  no  proprietary  right  to  facts. 

It  cannot  be  a  question  of  making  "  the  professional  man 
give  up  his  skill  or  knowledge,"  but  a  question  as  to  whether, 
being  possessed  of  certain  skill  and  knowledge,  whereby 
he  has  ability  to  do  a  certain  thing,  he  shall  be  paid  for 
doing  it. 
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It  is  not  a  question  as  to  whether  he  shall  be  paid  for 
knowledge,  but  for  services  valuable  because  of  the  knowl- 
edge. Call  His  knowledge  '*  capital  stock,"  or  by  what 
other  name  you  will,  in  the  language  of  Judge  Stuart,  "his 
professional  services  are  no  more  at  the  mercy  of  the  public, 
as  to  remuneration,  than  the  goods  of  a  merchant,  or  the 
crops  of  a  farmer,  or  the  wares  of  the  mechanic."  But  as 
to  facts,  the  same  rule  governs  one  as  the  other.  There 
can  be  no  rule  that  will  excuse  any  witness  from  stating  any 
fact  he  may  know,  that  will  not  apply  with  equal  force  to 
any  other  witness,  and  to  any  and  every  other  fact  within 
the  whole  realm  of  human  knowledge. 

It  is  not  a  question  as  to  stating  facts,  nor  even  opinions 
that  are  common  to  any  business  or  profession,  nor  of  prop- 
erty in  such  facts  or  opinions,  but  a  question  as  to  whether, 
when  facts  are  submitted  to  a  witness  and  an  opinion  asked 
as  to  the  proper  conclusion  to  be  drawn  therefrom,  any  ser- 
vice is  rendered  in  arriving  at  such  a  conclusion  as  will 
enable  the  witness  to  give  an  intelligent  opinion,  upon 
which  the  right  of  compensation  can  be  made  to  depend. 

F.  J.  Van  Vorhis. 
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A  STUDY  IN   THE  LAW  PERTAINING  TO  COVE^ 
NANTS  OF  WARRANTY. 

In  a  case  lately  presented  to  a  court  for  adjudication,  there 
arose  a  question  under  the  law  applicable  to  suits  for  breach 
of  covenant  of  general  warranty,  of  so  much  novelty  and 
interest  as  presumably  to  deserve  the  attention  of  others 
than  those  engaged  in  the  particular  case,  and  to  merit  gen- 
eral discussion. 

The  case  may  be  briefly  stated  thus:  In  1850,  A.  con- 
veyed to  B.  by  deed,  with  covenant  of  general  warranty,  a 
certain  town-lot,  for  the  expressed  consideration  of  f  3,000. 
In  1855,  B.  conveyed  the  same  lot  to  C.  by  deed,  with  cove- 
nant of  general  warranty,  for  the  expressed  consideration  of 
fe.ooo.  In  1859,  the  property  then  having  largely  appre- 
ciated in  value,  D.  evicted  C.  therefrom,  by  final  judgment 
in  legal  proceedings,  in  which  he  had  successfully  asserted 
a  paramount  title.  When  this  suit  was  instituted,  C.  gave 
prompt  and  due  notice  to  B.  of  its  pendency,  and  required 
B.,  as  his  warrantor,  to  appear  in  and  defend  that  suit.  B. 
acted  upon  this  notice,  and  employed  counsel  to  assist,  and 
who  did  assist  C.  and  his  counsel  in  the  defence  of  the  eject- 
ment suit.  B.  furthermore,  for  his  own  protection,  gave 
prompt  notice  in  writing  to  A.,  informing  him  of  the  pen- 
dency of  that  suit,  describing  the  property,  and  stating  that 
he  (B.)  had  been  notified,  as  the  vendor  of  C,  to  defend 
that  suit,  and  adding:  ''The  object  of  this  is  to  notify  you, 
as  my  vendor,  to  appear  and  defend  said  suit."  It  did  not 
appear  that  any  similar  notice,  either  in  writing  or  otherwise, 
had  been  given  by  C.  to  A. ;  nor  did  A.  appear  in  or  defend 
the  ejectment  suit.  After  the  eviction,  C.  first  sued  B.  upon 
his  warranty  of  title,  and  (B.  having  notice  as  above  stated) 
obtained  judgment  for  the  amount  of  the  consideration  in 
his  deed  —  f 9,000,  with  interest  —  as  damages,  and  recov- 
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ered  part  thereof.  He  then  sued  A.  upon  the  covenant  of 
warranty  in  A/s  deed,  seeking  to  recover  from  him  the 
amount  not  recovered  under  the  judgment  against  B.;  not, 
however,  claiming  from  A.  anything  in  excess  of  the  con- 
sideration in  A.'s  deed,  with  interest.  It  was  insisted  by  C. 
in  this  suit,  that  notice  of  the  pendency  of  the  ejectment 
suit  given  by  B.  to  A.,  with  the  demand  that  he  defend  that 
suit,  operated  as  notice  to  A.,  so  as  to  require  him,  in  respect 
of  C,  to  appear  in  and  defend  the  suit,  and  to  bind  him 
conclusively  by  the  judgment  therein  for  the  purposes  of 
C.'s  suit.  In  response  to  this,  A.  claimed  that  no  notice 
could  operate  to  that  extent  for  any  purposes  of  C.'s  suit, 
except  a  notice  given  by  C.  himself.  Facts  appeared  in  evi- 
dence tending  to  show  that  C.  did  not,  at  the  time  he  gave 
the  notice  to  B.,  contemplate  the  necessity  of  any  suit  against 
A.  or  his  covenant. 

It  was  argued  by  counsel  for  C,  as  a  principle  of  law,  that 
a  notice  given  to  the  remote  warrantor  by  his  immediate 
vendee,  of  the  pendency  of  the  suit  in  which  a  paramount 
title  is  asserted,  operates  necessarily  to  the  benefit  of  the 
vendee  in  possession,  by  reason  of  the  rule  that  the  latter  is 
regarded  in  law  as  the  assignee  of  the  earlier  covenant ;  in 
other  words,  that  the  benefit  of  such  a  notice  —  which  is  the 
modern  substitute  for  the*  ancient  "voucher,"  or  summons 
ad  warrantizandum  —  is  but  an  incident  to  the  covenant  of 
warranty,  and  passes  by  the  successive  conveyances  of  the 
land.  It  is  doubtless  correct  that  in  such  cases  the  last 
vendee  is,  by  virtue  of  his  deed,  the  assignee  of  each  cove- 
nant of  warranty  prior  to  his  own,  and  that  his  rights  as 
such  are  similar  to  the  rights  of  assignees  of  other  choses  in 
action.  The  weight  of  authority  seems  to  favor  this  view 
of  the  situation,  rights,  and  liabilities  of  the  parties.  Differ- 
ing  from  the  ancient  covenant  real,  the  modem  covenant 
of  warranty,  which  gives  the  right  to  a  service  of  notice  in 
place  of  the  ancient  "voucher,"  is  universally  understood  to 
be  a  personal  covenant.  But  is  there  any  right  conferred  by 
such  service  of  notice  which  can  be  supposed  to  pass  from 
warrantor  to  warrantee  down  the  chain  of  conveyances,  by 
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operation  of  the  principle  that  the  covenant  of  warranty 
runs  with  the  land  ? 

In  the  examination  of  this  question,  the  first  circumstance 
which  especially  attracts  attention  is  its  novelty.  Neither 
courts  nor  text-writers  seem  to  have  found  it  so  suggested 
by  any  case  as  to  require  investigation  or  discussion.  In- 
deed, it  is  to  be  observed  that  the  principle  above  referred 
to  —  that  each  successive  warrantee  is  in  turn,  by  virtue  of 
the  covenant  in  his  deed,  the  assignee  of  the  personal  cove- 
nant of  every  earlier  warrantor  —  has  not  so  far  engaged  the 
attention  of  the  courts  as  to  have  settled  authoritatively  the 
details  of  the  rights  and  liabilities  of  such  parties  in  any  re- 
spect. How  far  and  how  closely  these  rights  and  liabilities 
resemble  those  of  assignees  of  other  choses  in  action  has  not 
been  definitely  determined.  The  subject  of  notice  generally 
by  the  vendee  to  his  vendor  of  the  assertion  of  an  adverse 
title  has  received  considerable  attention,  and  much  of  the 
law  on  this  subject  is  to  be  regarded  as  settled.  Mr.  Rawle, 
in  his  eminent  work  on  the  Law  of  Covenants  for  Title,  has 
devoted  fourteen  pages  to  this  subject.  Yet  the  last  edi- 
tion of  his  work,  published  in  1873,  discloses  neither  a  dis- 
cussion of  the  precise  question  now  referred  to,  nor  any 
reference  to  an  adjudication  of  a  case  in  which  it  has  arisen, 
save  one.  His  statement  of  the  general  doctrine,  in  intro- 
ducing the  subject,  is  as  follows :  — 

"  It  has  come  to  be  well  settled  in  most,  if  not  all,  of  the 
United  States,  that,  in  general,  upon  suit  being  brought 
upon  a  paramount  claim  against  one  who  is  entitled  to  the 
benefit  of  any  of  the  covenants  for  title,  and  more  particu- 
larly, it  would  seem,  of  the  covenant  of  warranty,  the  latter 
can,  by  giving  proper  notice  of  the  action  to  the  party 
bound  by  the  covenants,  and  requiring  him  to  defend  it, 
relieve  himself  from  the  burden  of  being  obliged  afterwards 
to  prove,  in  the  action  on  the  covenants,  the  validity  of  the 
title  of  the  adverse  claimant." ' 

While  this  succinct  statement  seems  to  imply  that  no  one 

'  Rawle  on  Gov.  218. 
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but  the  party  claiming  under  the  warranty  may  give  to  the 
warrantor  a  notice  which  shall  bind  him  as  between  them- 
selves, yet  it  is  nowhere  stated  by  Mr.  Rawle,  as  a  distinct 
proposition,  that  such  is  the  law.  His  concluding  state- 
ment, given  below,  of  the  points  in  respect  to  these  notices 
which  "  appear  to  be  settled  by  the  weight  of  authority," 
takes  no  note  of  this  as  one  of  the  material  points: — 

**First  The  notice  must  be  distinct  and  unequivocal,  and 
expressly  require  the  party  bound  by  the  covenant  to  appear 
and  defend  the  adverse  suit. 

^^Sicondly,  If  such  notice  appear  upon  the  record  of  that 
suit,  or  if  the  covenantor  be  made  a  party  to  it,  the  court 
will,  in  the  action  on  the  covenant,  be  authorized  to  instruct 
the  jury  that  the  recovery  in  that  suit  is  conclusive  upon 
and  binds  the  defendant  in  the  action  on  the  covenant. 

**  Thirdly.  If  the  notice  do  not  thus  appear  on  the  record, 
the  question  of  conclusiveness  of  the  judgment  will  depend 
upon  the  belief  of  the  jury  as  to  the  reception  of  the  notice. 

^'Fourthly,  If  the  record  of  the  adverse  suit  docs  not 
exhibit  on  its  face  the  title  under  which  the  recovery  was 
had,  the  plaintiff  in  the  action  on  the  covenant  must,  not- 
withstanding proper  notice  has  been  given,  prove  that  such 
title  did  not  accrue  subsequently  to  the  deed  to  himself. 

^* Fifthly.  If  no  notice  has  been  given,  the  record  of  such 
adverse  suit  is  not  even  prima  facie  evidence  that  the  tide 
was  a  paramount  one,  though  it  may,  under  some  circum- 
stances, be  evidence  of  eviction. 

^'Sixthly,  It  is  not  indispensable  to  the  recovery  on  the 
covenant  that  notice  of  the  adverse  suit  shall  have  been  in 
any  way  given." '  .  . 

In  the  more  recent  work  of  Mr.  Wade  upon  the  Law  of 
Notice,  it  might  be  expected  that  reference  would  be  made 
to  the  general  subject,  if  not  to  the  particular  question,  under 
the  title  in  that  work,  "  Notice  by  which  Certain  Liabilities 
are  Created."  But  it  did  not  appear  to  that  author  to  be 
within  the  scope  of  his  labors,  either  to  discuss  the  question 

'  Rawle  on  Gov.  232. 
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upon  principle  or  to  cite  the  meagre  authorities  which  the 
reports  offer. 

With  almost  equal  silence  the  courts  have  overlooked  or 
ignored  this  phase  of  the  question  of  notice.  Mr.  Rawle 
has  undoubtedly  summed  up,  in  the  language  above  quoted, 
substantially  all  that  the  courts  have  adjudicated  upon  the 
subject.  Though  we  may  read  between  the  lines  of  his 
text  the  suggestion  that  a  notice  from  any  other  than  the 
plaintiff —  who  sought  to  use  that  notice  to  his  advantage  — 
would  be  unavailing,  this  is  more  than  can  be  gathered  from 
the  adjudications,  taken  as  a  whole.  In  most  cases  the  suit 
on  the  covenant  is  between  the  covenantee  and  his  imme- 
diate covenantor.  "  The  object  of  the  notice,"  it  was  said 
in  one  case,  "  is  to  inform  the  grantor  that  a  suit  has  been 
brought  against  his  grantee.  By  his  covenant  he  has  under* 
taken  to  warrant  and  defend  the  grantee  against  the  claims 
of  all  persons.  If  we  regard  the  plain  import  of  the  lan- 
guage used,  it  is  the  grantor  who  is  to  defend,  and  not  the 
grantee ;  and  if  we  regard  the  reason  and  propriety  of  the 
case,  we  come  to  the  conclusion  that  the  grantor  must 
defend  or  not,  at  his  peril,  after  notice."  * 

"After  full  notice  of  the  suit,"  said  another  court,  "and 
that  he  is  called  on  to  maintain  and  protect  the  title  war- 
ranted by  him,  he  has  every  needful  opportunity  to  furnish 
his  covenantee  the  full  evidence  of  his  title,  and  may  and 
should  have  presented  it  in  defence  of  the  title  he  is  bound 
to  guaranty." »  Again,  it  was  said :  "A  faithful  performance 
of  the  covenant  to  warrant  and  defend  requires  the  cove- 
nantor, on  notice,  to  appearand  take  upon  himself  the  defence 
of  the  estate  when  assailed  by  a  paramount  title.  After  suit 
brought  and  notice  to  him,  the  covenantor  stands  in  a  differ- 
ent relation  to  the  party  who  had  a  right  to  look  to  him  for 
indemnity.  If  he  does  not  assume  the  defence,  it  is  at 
least  his  duty  to  communicate  all  information  in  his  power 
as  to  the  validity  of  the  plaintiff's  title.  If  he  fails  to  do 
so,  —  if  he  stands  by  and  permits  a  recovery,  for  want  of 

*  Miner  v.  Clark,  15  Wend.  425. 
■  Greenlaw  v.  Williams,  2  Lea,  533. 
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evidence,  of  which  he  has  knowledge,  —  he  cannot  be  per- 
mitted to  show  that  the  result  would  have  been  otherwise 
if  the  evidence  had  been  produced."  *  And  again :  "  If  he 
has  notice,  he  may  become  a  party  to  the  suit,  and  it  is  his 
own  fault  if  his  title  is  not  fully  presented  and  investigated."' 

These  general  statements  of  the  doctrine — all  intended 
to  apply  to  the  ordinary  case  of  a  notice  given  to  the  cove- 
nantor by  his  own  immediate  covenantee,  when  sued  by 
him  —  are  yet,  so  far  as  concerns  the  terms  in  which  they 
are  couched,  applicable  to  a  case  such  as  that  in  question, 
where  he  is  sued  by  a  remote  covenantee.  Indeed,  the  case 
of  Sisk  V,  Woodruff  was  similar  in  respect  of  the  parties, 
though  no  notice  whatever  had  been  given  in  that  case.  In 
the  case  stated  at  the  beginning  of  this  article,  A.  was 
informed  "  that  a  suit  had  been  brought,"  had  "full  notice" 
of  it,  was  "  requested  to  take  upon  himself  the  defence  of 
it,"  and  "  had  every  needful  opportunity  to  furnish  his  cove- 
nantee the  full  evidence  of  his  title."  Did  all  this  bind 
him  by  the  result  of  that  suit,  so  far  as  C.  was  concerned? 
Could  C.  successfully  rely,  for  the  purposes  of  his  suit  for 
damages,  upon  any  such  notice,  however  full,  explicit,  or 
communicative,  when  given  by  another  ? 

In  one  case,  language  was  employed  by  the  court  which 
is  as  definite  as  can  be  wished.  '*  It  [the  notice]  should 
in  all  cases  come  from  the  warrantee,  or  party  relying  upon 
the  covenant,  or  be  given  under  his  direction  or  authority, 
and  should  be  to  the  effect  that  the  warrantor  is  required  to 
defend  the  title."  ^  But  this  was  said  in  a  case  where  the 
covenantor  had  knowledge  only  of  the  adverse  suit,  never 
having  received  notice,  and  it  cannot,  therefore,  be  regarded 
as  authoritative.  It  derives  much  force,  however,  from  the 
reputation  and  known  ability  of  the  eminent  judge  whose 
expression  it  is. 

But  one  case  is  known  in  which  the  precise  question  \s 
under  discussion  in  any  form,  and  in  this  the  decision  is  so 

'  Chamberlain  v.  Preble,  1 1  Allen,  370. 
»  Sisk  V.  Woodruff,  15  III.  15. 
3  Somers  v.  Schmidt,  24  Wis.  417. 
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far  rested  on  particular  facts  apppearing  in  the  proof  that  it 
fails  to  announce  any  general  doctrine,  or  to  furnish  any 
general  rule  which  can  be  followed  as  a  precedent.  In 
Chamberlain  v,  Preble,'  the  covenantor  was  sued  by  a 
remote  covenantee,  who  proved,  not  notice  by  himself,  but 
notice  by  his  own  immediate  covenantor  to  the  defendant, 
of  which  notice  he  sought  to  avail  himself,  and  his  right  to 
do  so  was  sustained  on  the  theory  of  a  supposed  agency. 
Said  the  court :  "  In  this  case,  Baldwin  (the  original  cove- 
nantee and  the  grantor  of  the  plaintiff),  having  assumed  the 
defence  and  employed  counsel,  was  acting  with  the  consent 
and  at  the  request  of  the  present  plaintiff.  Chamberlain ;  and  it 
is,  perhaps,  a  sufficient  answer  to  the  defendant's  objection, 
that,  while  that  relation  existed,  Baldwin  is  to  be  regarded 
as  having  been  the  attorney  and  agent  of  Chamberlain,  to 
do  all  that  properly  pertained  to  the  defence  of  that  suit. 
By  assuming  the  defence,  Baldwin  became  privy,  if  not  a 
party,  to  that  judgment ;  and,  pending  the  suit,  a  notice  from 
him  to  the  defendant,  it  seems  to  us,  was  quite  as  proper 
and  effectual  as  if  given  in  the  name  of  Chamberlain."  This 
reads  like  a  forced  construction  of  the  law,  adopted  for  the 
particular  case,  such  as  courts  sometimes  resort  to  in  order 
to  relieve  a  party  from  a  peculiar  hardship.  It  is  difficult 
to  see  in  the  facts  stated  by  the  court  anything  on  which  to 
base  the  relation  of  agency.  The  judge-advocate-general 
of  the  army  once  found  it  necessary  to  announce,  in  one  of 
those  opinions  which  have  to  a  limited  extent  the  weight  of 
decisions,  that  "  the  brother  of  an  officer  who  has  been  tried 
by  court-martial  is  not  necessarily  his  agent."*  This,  if 
remembered  by  the  court  in  Chamberlain  v,  Preble,  might 
have  furnished  a  precedent  for  holding  that  B.  was  not  nec- 
essarily the  agent  of  C,  instead  of  intimating  that  he  was 
perhaps  to  be  so  regarded.  B.  having  been  himself  a  war- 
rantor of  the  title  then  in  dispute,  it  would  seem  quite 
reasonable  to  suppose  that  in  giving  notice  to  his  own 
warrantor  he  was  acting  solely  in  his  own  interest.     To 

«  II  Allen,  37a 

'  Digest  of  Opinions  of  Judge-Advocate-General,  1865,  p.  15. 
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suppose  that  he  disregarded  his  own  interest,  and  gave  the 
notice  simply  as  the  agent  of  C,  is  to  presume  an  unselfish- 
ness on  B.'s  part  rather  in  excess  of  that  usually  displayed 
by  prudent  men  in  the  management  of  their  own  affairs. 
Indeed,  the  notice  given  by  B.  is  said  to  have  contained  the 
statement  that  he  (Baldwin)  "  should  look  to  him  (Preble) 
for  all  expense  and  damage  to  which  he  might  be  put  by 
reason  of  any  failure  of  his  title  to  the  premises."  The 
position  of  privy  to  a  lawsuit  is  frequently  attributed  to 
one  not  a  party  to  it,  in  order  to  charge  him  by  its  results, 
and  thus  create  a  liability  against  him ;  but  it  is  not  usual 
to  hold  one  to  be  a  privy  merely  to  enlarge  his  ordinary 
powers,  to  increase  his  competency  as  a  witness,  or  to  bind 
other  persons,  not  connected  with  the  suit,  by  his  acts. 
Chamberlain  v,  Preble  is  so  far  an  exceptional  case  that  it 
can  scarcely  be  regarded  as  a  precedent  to  any  extent  — 
least  of  all  a  precedent  for  holding,  as  a  general  proposi- 
tion, that  the  notice  to  the  warrantor,  in  this  class  of  cases, 
will  avail  any  person  besides  him  who  gives  it. 

While  it  is  impossible,  in  such  a  paucity  of  decisions 
involving  the  question,  to  base  any  conclusions  as  to  the 
correct  rule  upon  authority  or  precedent,  there  are  certain 
considerations  as  to  the  nature  and  scope  of  the  notice 
given  in  such  cases  which  may  serve  to  throw  light  on  the 
question,  and  which  apparently  lead  to  the  conclusion  that 
the  right  and  the  privilege  of  benefit  from  such  notice  arc 
personal  to  him  who  gives  the  notice.  In  theory  at  least, 
if  not  in  its  actual  administration  by  the  courts,  the  law  in 
its  various  departments  is  harmonious ;  in  theory  at  least, 
the  rules  of  law  applicable  to  this  and  other  questions  should 
be  so  nicely  adjusted  that  no  scrutiny,  however  severe,  can 
discover  any  inconsistency.  Rules  are  already  well  esub- 
blished  in  regard  to  the  subject  of  notice  in  this  class  of 
cases,  which  show  some  of  its  characteristics  to  be  as 
follows :  — 

I .  The  right  to  give  such  a  notice  arises  only  when  a  suit 
is  brought.  It  is  the  initiation  of  a  suit  asserting  an  adverse 
title  which  confers  the  right.     As  it  is  only  after  the  assign- 
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ment  of  the  covenant  that  this  right  arises,  it  can  scarcely 
be  held  to  have  had  any  existence  at  the  time  of  such  assign- 
ment, or  to  have  been  then  capable  of  transfer  thereby. 

2.  This  notice  takes  the  place  of  the  ancient  summoneas 
ad  warrantizandum^  which  was  the  means  of  securing  the 
benefit  of  the  warranty  as  a  covenant  real.  Though  not  a 
precise  equivalent  for  that  real  remedy,  it  is  a  substitute  for 
it,  with  substantially  the  same  features,  so  far  as  applicable 
to  a  personal  remedy.*  That  writ  was  a  process  effectual  to 
bring  the  warrantor  into  court  to  defend  his  title.'  Its  scope 
was  broader  than  this,  inasmuch  as  it  operated  ipso  facto  to 
give  the  warrantee  his  remedy  in  case  of  eviction.  But  the 
same  purpose  of  bringing  in  the  covenantor,  that  he  may 
attend  to  the  suit,  or  decline  to  do  so  at  his  peril,  is  sub- 
served by  the  modern  notice.  The  substantial  requirements 
of  this  notice,  as  already  noted  in  the  quotation  from  Mr. 
Rawle's  treatise,^  are  equivalent  to  those  of  the  process  of  a 
court.  The  covenantor  is  to  have  this  notice  for  a  reason- 
able time,  in  order  to  allow  him  a  fair  opportunity  to  defend 
his  title.^  Thus,  he  ''  has  the  same  advantage  in  presenting 
his  title  as  if  technically  a  party." '  It  seems,  therefore,  that 
notice  in  such  cases  is  a  substantial  equivalent  for  process. 
But  it  would  be  contrary  to  all  the  analogies  of  the  law  to 
^llow  B.  to  bring  A.  into  court,  even  for  the  purpose  of  adju- 
dication of  undoubted  rights  or  for  the  attainment  of  sub- 
stantial justice,  in  such  manner  as  that  the  adjudication  should 
have  any  force  except  as  between  B.  and  A.  alone.  If  C. 
would  have  a  like  adjudication,  he  should  summon  or  give 
notice  to  A.  in  his  own  behalf 

3.  The  notice,  when  given,  does  not  operate  to  confer  any 
new  right  of  action.*  It  merely  furnishes  the  covenantee 
with  a  new  means  of  evidence  for  a  future  lawsuit.  When, 
after  eviction,  he  sues  his  covenantor  for  a  breach  of  cove- 

'  Rawie  on  Co  v.  218;  Miner  v,  Clark,  15  Wend.  425. 
*  Rawle  on  Co  v.  12.  3  Ante,  p.  722. 

4  Davis  V.  Wilboume,  i  Hill  (S.  C),  28;  Chamberlain  v,  Preble,  11  Allen, 
370.  '  Greenlaw  v.  Williams,  2  Lea,  539. 

^  Duffield  V,  Scott,  3  Term  Rep.  374. 
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nant,  he  must  prove  that  the  eviction  was  under  paramount 
title.  There  may  be  many  modes  of  making  such  proof. 
As  has  been  already  seen,  "  it  is  not  indispensable  to  the 
recovery  on  the  covenant  that  notice  of  the  adverse  suit 
shall  have  been  in  any  way  given."  ^  But  where  adequate 
notice  has  been  given,  the  judgment  furnishes  conclusive 
proof  in  behalf  of  the  plaintiff  that  the  recovery  was  had 
under  a  paramount  title,'  and  the  defendant  is  ordinarily 
estopped  to  prove  the  contrary.^  Thus,  the  notice  has  had 
the  effect  merely  to  make  evidence,  and  the  judgment  is 
conclusive  only  for  this  purpose.  Again:  it  would  seem 
contrary  to  established  analogies  to  allow  to  C,  as  against 
A.,  the  benefit  of  evidence  which  was  created  in  a  transac- 
tion between  B.  and  A.  alone. 

4.  The  evidence  thus  created  operates,  as  has  been  seen, 
by  way  of  estoppel.  It  is  a  familiar  and  general  rule  in 
regard  to  estoppels  by  judgment,  that  they  apply  only  to 
parties  and  their  privies.  The  estoppel  results  from  the 
operation  of  the  notice,  as  an  equivalent  to  process,  in 
making  the  covenantor  a  quasi-pdiTty  to  the  suit  and  the 
judgment.  Estoppels  by  judgment,  like  other  estoppels,  are 
to  be  mutual.*  But  the  element  of  mutuality  is  wanting  if 
C.  can  claim  an  estoppel  by  judgment  against  A.,  based 
alone  upon  a  notice  to  defend  the  suit,  given  to  B.  by  A. 
only.  Only  as  between  A.  and  B.,  it  would  seem,  could  the 
notice  from  the  latter  operate  to  make  a  guasi-pBTty  to  the 
suit. 

In  view  of  these  considerations,  the  consistency  and  har- 
mony of  the  law  would  probably  be  best  preserved  by  hold- 
ing the  right  to  claim  the  benefit  of  the  notice  in  such  cases 
to  be  personal  to  him  who  gives  it. 

James  O.  Pierce. 

'  Rawle  on  Cov.  232. 

'  2  Wait's  Actions  and  Defences,  392. 

3  Rawle  on  Cov.  219. 

4  Petrie  V.  Nuttall,  11  Exch.  569;  Big.  on  Estop.  (2d  ed.)  47. 
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THE  PANAMA    CANAL  AND    THE  MONROE  DOC- 
TRINE, 

If  there  is  one  thing  more  than  another  on  which  the 
average  American  plumes  himself,  it  is  the  alleged  fact 
of  his  familiarity  with  all  questions  of  state  policy,  and  his 
ability  to  discuss  them  with  intelligence  and  minuteness. 
And  while  our  school-boys  are  proficient  in  breaking  up  the 
elegant  literature,  the  sonorous  eloquence,  and  the  robust 
philosophy  of  the  ancients,  and  peddling  it  out  in  the  small 
wares  of  Latin  syntax ;  while  they  are  alike  conversant  with 
the  workings  of  kingcraft  and  pure  democracy  thirty  cen- 
turies gone  by,  and  with  the  tortuous  diplomacy  of  mediaeval 
Europe ;  with  the  causes  and  consequences  of  the  Pelopon- 
ncsian  war,  and  of  the  League  of  Cambray — it  still  remains  a 
patent  fact  that  many  of  us  are  ignorant  of  some  momentous 
questions  of  governmental  practice  which  have  arisen  in  our 
midst  long  singe  the  United  States  took  their  place  on  the 
map  of  the  world.  Or,  worse  yet  for  our  reputation  of  being 
born  politicians,  having  some  knowledge  of  the  existence 
of  such  questions,  we  still  have  had  such  high  notions  of  our 
political  destiny  as  to  have  sought  for  its  reflection  in  the 
dim  twilight  of  antiquity,  and  have  overlooked  the  progress 
of  the  world  past  our  own  doors.  Or,  again,  we  too  often 
have  examined  such  questions  through  the  distorted  eyes 
of  party  politics,  and  have  acquired  such  an  obliquity  of 
vision  in  regard  to  them  as  to  render  our  interpretation 
of  them  utterly  faulty  and  misleading.  Not  least  prominent 
among  those  questions,  the  nature  and  scope  of  which  our 
people  seem  to  misapprehend,  is  that  concerning  the  origin, 
purpose,  application,  and  authority  of  the  group  of  enuncia- 
tions which  have  passed  into  history  as  the  "  Monroe  Doc- 
trine.'* The  projected  canal  across  the  Isthmus  of  Panama 
has  recently  forced  this  question  to  the  troubled  surface 
of  American  politics,  and  both  the  executive^and  law-making 

VOL.  VI.  NO.  c.  47 
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branches  of  our  government  have  undertaken  to  define  our 
position  with  regard  to  it  —  the  former  in  a  special  message 
to  Congress,  and  the  latter  in  sundry  resolutions  of  the 
Senate  in  response  to  which  the  message  was  sent,  and 
in  others  unanimously  reported  by  a  select  committee  of 
the  House  of  Representatives,  subsequent  to  its  reception. 
The  first  of  the  last-named  series  declares  "  that  the  estab- 
lishment of  any  form  of  protectorate  of  any  one  of  the 
powers  of  Europe  over  the  independent  States  of  this  con- 
tinent, or  the  introduction  from  any  quarter  of  a  scheme  or 
policy  which  would  carry  with  it  a  right  to  any  European 
power  to  interfere  with  their  concerns,  or  to  control  in  any 
other  manner  their  countiy,  or  to  transfer  to  any  such  power, 
by  conquest,  cession,  or  acquisition  in  any  other  way,  any 
of  those  States,  or  any  portion  thereof,  is  a  measure  to 
which  this  government  has^  in  the  declaration  of  President 
Monroe,  in  his  message  of  December  2,  1823,  and  known  as 
the  *  Monroe  Doctrine,'  avowed  its  opposition ;  and  which, 
should  the  attempt  be  made,  it  will  regard  and  treat  as  dan- 
gerous to  our  peace,  prosperity,  and  safety." 

The  second  of  the  same  series  assumes  to  be  a  corollary 
of  the  proposition  laid  down  in  the  first,  and  proceeds  to 
declare  "that  it  is  the  interest  and  right  of  the  United 
States  to  have  the  possession,  direction,  control,  and  vern- 
ment  of  any  canal,  railroad,  or  other  artificial  communica- 
tion "  to  be  made  connecting  the  two  oceans.  The  president 
is  clearly  in  entire  accord  with  the  position  assumed  by  the 
select  committee,  for  he  says  in  his  message :  "  The  policy 
of  this  country  is  a  canal  under  American  control.  The 
United  States  cannot  consent  to  the  surrender  of  this  con- 
trol to  any  European  power,  or  to  any  combination  of  Euro- 
pean powers." 

It  is  perhaps  safe  to  say  that  the  policy  of  this  country  in 
this  matter,  as  in  any  other,  cannot  spring  into  existence  by 
the  fiat  of  the  executive ;  nor  can  it  derive  either  shape  or 
potency  from  a  presidential  message.  The  creation  or  adop- 
tion of  a  line  of  policy  belongs  to  another  branch  of  the 
government ;  and  wherever  the  power  resides,  or  however 
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exercised,  it  is  never  made  up  of  mere  enunciations.  It  is  a 
course  of  matured  action,  the  outgrowth  and  application  of 
certain  rules  of  conduct,  into  which  many  elements  may 
enter,  and  of  which  considerations  of  temporary  expediency 
and  interest  may  be  as  prominent  constituents  as  principle. 
Declarations  of  the  executive,  when  vitalized  by  the  proper 
sanctions  of  legislative  approval,  may  foreshadow  what  would 
be  the  probable  policy  of  the  government  in  any  given 
exigency  or  under  any  particular  set  of  circumstances.  But 
of  themselves,  such  utterances,  however  oracularly  made, 
are  altogether  inert ;  they  bind  no  succeeding  administration 
to  any  course  of  dealing  with  other  powers,  and  they  import 
verity  only  when  stamped  with  the  seal  of  legislative  appro- 
bation and  when  brought  to  the  test  of  actual  application. 
Whether  the  United  States  can  or  cannot  consent  to  the 
surrender  of  the  control  of  the  proposed  line  of  interoceanic 
communication  to  an\'  European  power,  in  any  possible,  or 
even  probable  contingency,  ought  not,  perhaps,  now  to  be 
broadly  and  irrevocably  announced.  The  completion  of  the 
project  is  not  near,  and  the  question  of  consent  may  depend 
upon  matters  not  yet  within  the  range  of  our  political  vision 
and  altogether  beyond  our  promise  or  control.  Certain  it 
is,  that  with  an  army  notoriously  insufficient  to  protect  our 
frontiers  against  outbreaks  of  the  Indians  and  the  raids  of 
cattle-thieves,  and  with  the  most  jealous  and  stubborn  oppo- 
sition on  the  part  of  our  law-makers  to  the  least  increase  of 
it ;  with  a  navy  existing  chiefly  in  a  gallant  record ;  with  a 
burdensome  national  debt,  certain  to  be  transmitted  as  a 
pestilent  legacy  to  those  who  are  to  come  after  us;  with  our 
internal  politics  in  a  state  of  constant  and  chaotic  confusion, 
and  with  no  reasonable  prospect  of  betterment  in  any  of 
these  respects  —  we  are  in  no  condition  to  voluntarily  mort- 
gage our  future  governmental  policy  to  an  unqualified  as- 
sertion of  the  incident  of  control  over  a  project  primarily 
commercial  in  its  scope,  and  which,  so  long  at  least  as  it 
remains  purely  commercial,  will  be  confessedly  of  interna- 
tional benefit,  unless  such  assertion  is  based  upon  a  well- 
settled  principle  and  is  supported  by  weighty  reasons. 
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The  select  committee  of  the  popular  branch  of  Congress, 
however,  by  the  resolutions  above  quoted,  postulates  the 
right  and  interest,  absolutely  and  at  all  events,  to  have  both 
the  manual  possession  and  the  supervisory  control  of  any 
artificial  means  of  interoceanic  transit,  and  declares  it  to  be 
tlie  right  and  duty  of  the  United  States  to  insist  upon  and 
assert  this  right  against  the  projectors  and  prosecutors  of 
the  contemplated  enterprise,  whoever  they  may  be,  or  under 
what  auspices  or  with  whose  capital  soever  the  work  may  be 
done,  whenever  it  shall  become  necessary  to  do  so.  If  the 
interest  of  our  government  in  such  possession  and  control 
coincides  with  the  undoubted  right  to  exercise  it,  it  would 
seem  that  the  correlative  duty  of  maintaining  this  proffered 
guardianship  follows  as  of  course,  and  that  the  discovery  of 
a  necessity  not  now  known,  as  a  condition  precedent  to  our 
active  interference,  will  be  a  work  of  supererogation.  But 
whether  our  legislators  did  or  did  not,  by  thus  limiting  the 
duty  of  assertion  of  governmental  control  by  the  contin- 
gency of  necessity,  mean  anything  more  than  to  pledge  in 
advance  that  such  assertion  shall  at  once  become  operative 
whenever  the  prosecution  of  the  enterprise  shall  begin ;  or, 
otherwise  stated,  that  such  beginning  shall,  ipso  facto,  con- 
stitute the  necessity  contemplated  by  the  closing  words  of 
the  second  resolution,  may  perhaps  be  matter  of  doubt. 
However  that  may  be,  the  declarations  of  those  resolutions 
are  so  peremptory  and  uncompromising  in  their  terras,  so 
far-reaching  in  their  possible,  or  even  probable  conse- 
quences,—  both  near  and  remote,  —  and  so  pregnant  with 
world-wide  disaster  if  pushed  to  their  ultimate  conclusion, 
that  it  becomes  worth  while  to  examine  the  premises 
whereon  they  purport  to  rest,  and  to  see  if  there  is  such 
warrant  to  be  found  in  the  authority  whence  it  is  claimed 
they  are  deduced,  as  to  justify  our  law-makers  in  their 
assertion  at  this  time,  and  in  such  wise  as  to  attempt  to  fet- 
ter, by  the  pledges  involved  in  them,  those  whose  duty  it  will 
be  to  deal  with  the  exigency  contemplated,  when  they  shall 
be  brought  face  to  face  with  it.  Those  pledges  arc  to  be 
redeemed,  if  at  all,  by  others  than  the  pledgeors,  and  not 
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improbably  after  they  shall  have  departed  from  the  field  of 
legislative  labor,  or  perhaps  from  that  of  human  endeavor. 

A  glance  at  the  resolutions  themselves  shows  that  if  the 
second  is  to  be  read  as  a  sequence  of  the  first,  or  if  the 
latter  is  to  have  any  relevancy  at  all  by  virtue  of  its  juxtapo- 
sition with  the  former,  the  whole  fabric  —  with  its  recitation 
of  its  great  first  cause ;  with  its  enumeration  of  alleged  prin- 
ciples ;  with  its  inferential  service  of  notice  on  all  foreign 
peoples  and  powers,  as  the  first  step  in  a  grand  international 
suit  in  ejectment  whenever  the  cause  of  action  shall  accrue 
by  the  entry  of  such  interlopers,  and  with  its  line  of  action 
blazed  out  for  the  future  —  is  bottomed  upon  the  so-called 
"  Monroe  Doctrine,"  as  the  same  is  embodied  in  the  decla- 
rations of  the  message  of  President  Monroe,  of  December 
2,  1823  ;  indeed,  that  very  state  paper  is  specifically  pointed 
out,  both  by  name  and  by  date,  in  the  first  resolution  as 
being  the  foundation-stone  of  the  series. 

The  historical  facts  out  of  which  were  evolved  the  decla- 
rations of  that  message,  with  which  we  are  for  the  present 
concerned,  are  briefly  these :  The  Holy  Alliance,  which 
occupied  the  forefront  of  European  politics  for  a  decade  of 
years,  probably  had  its  inception  in  the  secret  articles  of 
the  treaty  of  Chaumont,  in  March,  1814,  and  its  policy  was 
partially  developed  and  defined  in  the  deliberations  of  the 
Congress  of  Vienna  and  the  treaty  of  Paris  after  the  final 
downfall  of  the  first  Bonaparte. 

It  is  difficult,  at  this  distance  of  time,  to  affirm  that  this 
league  had  at  the  outset  any  distinct  course  of  action 
marked  out  for  itself.  The  Czar  Alexander,  under  the  influ- 
ence of  Madame  Krudener,  seems  at  that  time  to  have 
become  the  victim  of  a  morbid  or  romantic  superstition,  by 
which  he  erected  an  ideal  confederacy  of  princes,  who  were 
to  be  governed  wholly  by  the  precepts  and  principles  of 
Christianity  —  as  Christianity  was  understood  by  them  —  in 
all  their  dealings  with  each  other  and  with  their  subjects.  His 
fellow-sovereigns,  seizing  upon  a  whim  which  could  be  made 
a  potent  instrument  for  the  development  of  absolute  king- 
craft, readily  humored  this  notion  of  a  modern  golden  age,  and 
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together  they  entered  into  a  compact  by  which  they  bound 
themselves,  with  the  help  of  the  Holy  Trinity,  to  regulate 
their  governmental  practice  and  their  intercourse  with  each 
other  by  the  rules  inculcated  by  religion  and  humanity  ;  to 
consider  themselves,  in  their  control  of  their  respective  sub- 
jects, in  loco  parentis  ;  to  render  to  one  another,  upon  occa- 
sion, the  assistance  due  to  neighbors  and  brethren;  and,  in 
short,  to  exercise  their  authority  as  the  heads  of  Christian 
families,  the  government  of  which  was  a  personal  trust  con- 
fided to  them  by  the  grace  of  the  Almightv. 

As  a  matter  of  course  this  Utopian  scheme,  containing  as 
it  did  the  essential  germ  of  the  doctrine  of  legitimacy,  almost 
at  once  matured  into  a  practical  and  operative  line  of  con- 
duct very  different  from  that  contemplated  by  the  dreamy 
speculations  of  the  great  autocrat  of  the  north,  and  the  first 
outcome  of  which  was  the  supervision  of  the  then  newly 
reinstated  Bourbon  regime  in  France.  To  this  primary  func- 
tion was  soon  added  the  more  extensive  task  of  a  general 
oversight  of  things  political,  in  the  interest  of  monarchical 
institutions  throughout  continental  Europe.  The  national 
constituents  of  this  alliance  were,  at  first,  the  emperors  of 
Russia  and  Austria  and  the  king  of  Prussia,  to  whom  the 
king  of  France  was  afterwards  (in  1818)  added.  England, 
although  never  a  formal  party  to  this  league,  does  not 
appear  to  have  disclaimed  its  political  principles  as  they 
were  originally  announced;  and  it  was  then  understood 
that  the  reason  of  her  not  being  one  of  the  actual  contract- 
ing parties  at  some  time  prior  to  1818,  arose  not  so  much 
from  any  inherent  objections  to  the  plan  of  operations  pur- 
sued by  the  alliance  as  from  the  technical  disability  under 
which  the  prince  regent  labored  to  aflfix  his  sign  manual, 
along  with  the  other  sovereigns,  to  any  political  compact,  his 
government  being  compelled  to  act,  under  the  theory  of  the 
British  Constitution,  not  through  the  personality  of  its  mon- 
arch, but  through  the  medium  of  a  ministry  which  should  at 
all  times  be  accountable  to  the  nation,  at  the  peril  of  its 
political  life  in  case  of  political  misconduct.  This  alliance 
was  further  developed  and  strengthened  at  the  Congress  of 
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Aix-la-Chapelle,  in  the  autumn  of  1818,  and  its  purpose  was 
then  clearly  ascertained  to  be  the  reassertion  of  the  doc- 
trines of  legitimacy  and  absolutism  in  all  their  rigor,  and  the 
strangling  of  popular  or  constitutional  government  whenever 
and  wherever  it  might  appear ;  although  at  the  same  time 
these  allied  rulers  pledged  themselves  before  the  world  to 
"the  strictest  observance  of  the  law  of  nations."  The  good 
faith  of  this  promise  appeared  in  the  declaration  of  these 
same  sovereigns  at  the  congress  held  at  Troppan,  in  Silesia, 
in  October,  1820,  "that  the  European  powers  have  an  un- 
doubted right  to  take  a  hostile  attitude  in  regard  to  those 
States  in  which  the  overthrow  of  the  government  might 
operate  as  an  example." 

The  Congress  of  Troppan  was  in  a  few  weeks  adjourned 
to  Laybach,  in  Styria.  The  purpose  of  the  conclaves  was 
the  intervention  of  the  allied  rulers  against  the  further  spread 
of  the  revolutionary  spirit  which  had  latterly  become  ram- 
pant throughout  peninsular  Europe.  Revolution  followed 
revolution,  and  in  Naples,  in  Sardinia,  and  in  Spain  the 
Constitution  of  Cadiz  of  18 12  was  successively  proclaimed. 
From  the  Congress  of  Laybach  emanated  a  circular  letter, 
under  date  of  May  12,  1821,  in  which  the  Holy  Alliance 
took  the  high-handed  step  of  declaring  "  null,  and  disal- 
lowed by  the  public  law  of  Europe,  any  p  etended  reform 
effected  by  revolt  and  open  force."  In  consonance  with  this 
declaration,  and  in  obedience  to  the  behests  of  the  allied 
sovereigns,  Austria  at  once  dispatched  an  army  to  the  Italian 
peninsula,  crushed  the  revolutionary  movements  there  with 
an  iron  hand,  and  delivered  the  people  over  to  their  abso- 
lutist rulers.  The  political  situation  in  continental  Europe 
still  remaining  exceedingly  strained,  and  its  tension  being  in 
nowise  relaxed  by  the  efforts  of  the  Holy  Alliance  to  rees- 
tablish purely  despotic  governments,  the  sovereigns  com- 
posing that  league  deemed  the  occasion  fitting  for  a  new 
-conference,  and  the  result  was  the  Congress  of  Verona, 
which  assembled  in  October,  1822.  The  proximate  cause 
of  this  meeting  was  the  affairs  of  Spain,  where  Ferdinand 
VII.  was  still  hampered  in  his  divine  right  of  reigning  by 


Digitized  by 


Google 


736  THK    MONROE    DOCTRINK. 

the  beneficent  operation  of  the  Constitution  of  Cadiz  and 
the  Constitutional  Cortes,  to  which,  however,  he  had  given 
his  kingly  word  of  assent;  and  these  affairs  received  the 
early  attention  of  the  congress.  As  a  text  to  justify  their 
contemplated  armed  intervention  to  put  down  constitutional 
government  in  the  Iberian  peninsula,  the  allied  sovereigns 
at  the  Verona  Congress  fulminated  another  circular  letter, 
under  date  of  November  5,  1822,  in  which  they  distinctly 
affirmed  their  purpose  "  to  repel  the  maxim  of  rebellion,  in 
whatever  place  or  under  whatever  form  it  might  show  itself." 
To  give  practical  emphasis  to  this  resolution,  the  Holy  Alli- 
ance, selecting  this  time  France  for  its  tool,  sent  a  French 
army  under  the  Duke  of  Angouleme  across  the  Pyrenees, 
which  speedily  overran  the  country,  overthrew  the  regency 
of  the  Cortes,  and  reduced  Spain  to  the  arbitrary  and  un- 
fettered rule  of  the  king,  who  now  claimed  to  exercise  his 
authority  only  by  divine  right. 

It  will  not  escape  notice  that,  in  the  published  utterances 
of  the  Holy  Alliance,  care  is  taken  to  confine  the  enumer- 
ated occasions  upon  which  the  allied  sovereigns  declare  their 
purpose  to  interfere  forcibly,  to  cases  of  "  reform  effected 
by  revolt  and  open  force,"  of  repulsion  of  "  the  maxim  of 
rebellion^'  or  of  the  **  overthraiv  of  the  government^  Osten- 
sibly, then,  the  league  was  bound  only  to  the  maintenance 
ol  de  facto  governments  and  the  established  order  of  things. 
The  insincerity  of  all  this,  however,  and  its  lack  of  merit, 
will  appear  when  we  remember  that  at  this  same  juncture, 
when  the  king  of  Wurtemburg  saw  fit  to  give  to  his  subjects 
a  constitution,  sua  sponte  and  under  no  sort  of  compulsion, 
these  members  of  the  Holy  Alliance,  without  exception, 
peremptorily  cut  off  all  diplomatic  intercourse  with  him,  and 
ordered  their  ministers  to  summarily  demand  their  passports 
and  quit  his  capital.  This  fact  alone  showed  to  the  world 
conclusively  that  the  enmity  of  the  Holy  Alliance  was  to 
reform  per  se^  in  the  abstract,  whether  peaceable  or  forcible, 
compulsory  or  voluntary,  and  quite  apart  from  its  depend- 
ence on  "rebellion,"  or  "revolt,"  or  "open  force,"  or  the 
"  overthrow  of  the  government." 


Digitized  by 


Google 


THE   MONROE   DOCTRINE.  737 

Of  course,  long  prior  to  the  period  in  history  to  which  we 
have  now  come,  Great  Britain  had  found  it  impossible  to 
indorse  the  principles  of  the  Holy  Alliance,  as  the  same  had 
successively  been  matured  and  reduced  to  practice.  It  is 
evident  that  she  could  give  no  assent  to  a  doctrine  which 
presupposed  and  implied  that  her  government  had  been  but 
a  series  of  usurpations  ever  since  the  revolution  of  1688, 
and  that  for  all  that  time  she  had  kept  her  God-given  rulers 
out  of  their  undoubted  inheritance.  Accordingly,  her  repre- 
sentative protested  energetically  against  the  armed  inter- 
vention determined  on  at  the  Congress  of  Laybach  to  repress 
the  constitutional  governments  erected  in  Naples  and  Pied- 
mont; in  like  manner  at  Verona,  the  Iron  Duke  was  present 
to  speak  in  the  name  of  Great  Britain  against  the  iniquitous 
course  of  policy  there  foreshadowed  in  the  interest  of  abso- 
lutism, and  which  was  so  inimical  to  the  cause  of  human 
freedom  and  progress.  In  the  order  of  chronology,  we  have 
reached  a  point  where  the  doings  of  the  Holy  Alliance,  and 
the  purposes  of  that  league  as  they  had  then  been  ascer- 
tained, rendered  the  declarations  of  President  Monroe's 
message  of  December  2,  1823,  relative  to  a  contemplated 
extension  of  the  field  of  the  interference  of  the  Holy  Alli- 
ance to  the  western  continent,  not  only  pertinent  and  proper, 
but,  in  that  emergency,  imperatively  necessary.  At  that 
date  the  Spanish  colonies  in  America  had  been  in  revolt 
against  their  parent  country  for  a  long  time,  and,  after  a 
desultory  course  of  warfare,  had  substantially  become  inde- 
pendent States,  or  at  least  so  far  so  that  any  attempt  on  the 
part  of  Spain,  unaided,  to  subjugate  them  would  have  been 
confessedly  hopeless.  The  United  States  had  extended  to 
them  a  full  recognition  of  their  independence,  and  Great 
Britain  gave  them  such  a  ^//tfj/-acknowledgment  as  de  facto 
governments  as  arose  from  sending  her  consular  agents, 
duly  accredited,  to  their  commercial  ports.  In  this  state 
of  affairs,  the  question  of  the  armed  intervention  of  the 
Holy  Alliance  for  the  purpose  of  restoring  to  the  allegiance 
of  Spain  her  revolted  colonies  in  the  new  world,  as  soon  as 
the  allied  sovereigns  should  have  succeeded  in  purging  the 
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mother  country  herself  of  all  notions  of  governmental  reform, 
had  been  mooted  at  the  Congress  of  Verona.  The  legiti- 
mists in  Spain  were  notoriously  appealing  to  the  allied 
rulers  to  extend  their  policy  of  repression  across  the  ocean ; 
to  which  course  the  latter  were  by  no  means  disinclined. 
Indeed,  within  little  more  than  a  year  after  the  promulga- 
tion of  the  Verona  circular,  an  invitation  was  sent  by  a  con- 
fidential minister  of  King  Ferdinand  to  the  courts  of  the 
allied  sovereigns,  asking  in  the  name  of  his  master  that  still 
another  conference  be  called,  to  meet  this  time  at  Paris,  for 
the  specific  purpose  of  aiding  Spain  "  in  adjusting  the  affairs 
of  the  revolted  countries  of  America."  Great  Britain  doubt- 
less foresaw  that  this  proposed  meeting  and  the  execution 
of  its  object,  or  something  akin  to  it,  would  result  from  the 
agitation  of  the  Spanish- American  question  at  Verona,  and 
that  only  the  completion  of  the  Duke  of  Angouleme's  inva- 
sion of  Spain  was  needed  to  bring  the  uiterior  scheme  of 
colonial  subjugation  to  the  foreground  of  European  politics. 
And  although  her  protests  and  remonstrances  in  behalf  of  the 
cause  of  constitutional  government  had  thus  far  gone  for 
naught;  although  she  had  instructed  her  minister  to  Spain, 
shortly  after  the  termination  of  the  Congress  of  Verona,  to 
advertise  the  Spanish  cabinet  that  in  her  judgment  the  sub- 
stantial independence  of  the  American  colonies  was  a  fact, 
with  the  further  intimation  that  the  armed  interference  of 
any  European  power  other  than  Spain,  looking  to  their  sub- 
jugation, would  not  be  by  her  permitted  —  still  the  call  for 
a  Congress  at  Paris  went  forth,  and  preparations  were  evi- 
dently on  foot  for  transplanting  forcibly  the  doctrine  of 
legitimacy  to  the  American  continent.  Great  Britain  could 
not  view  these  things  otherwise  than  with  alarm.  Her  com- 
mercial and  industrial  interests  in  the  Spanish-American 
States  were  very  considerable,  and  would  be  greatly  jeop- 
arded by  the  renewed  presence  of  invading  armies.  But 
incomparably  more  important  than  all  her  material  interests 
was  her  position  as  the  arbiter  of  European  politics,  the 
reputation  which  she  had  theretofore  acquired  of  standing 
as  in  some  sort  a  barrier  against  the  encroachments  of  abso- 
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lutism,  and  the  stake  which  she  had  in  constitutional  methods 
of  government  and  in  frustrating  the  unholy  practices  of  the 
Holy  Alliance. 

The  United  States,  isolated  geographically  from  the  the- 
atre of  European  events,  from  her  distant  position  looked 
upon  them  as  a  spectator — interested,  indeed,  but  still  not 
a  gainei;  or  loser  by  them ;  and  this  was  true  with  regard  to 
all  the  devious  dealings  of  the  Holy  Alliance,  so  long  as 
those  dealings  remained  European  and  were  not  American* 
But  when  the  arena  of  the  contest  between  freedom  and 
legitimacy  was  likely  to  be  transferred  from  the  old  world 
to  the  new,  vastly  different  relations  arose.  In  that  event, 
the  United  States,  from  a  curious  looker-on,  would  become 
a  not  indifferent  party  to  the  struggle;  she  would  be  the 
nearest  neighbor  of,  and  naturally  the  deepest  sympathizer 
with  one  of  the  antagonists ;  and  quite  aside  from  her  interest 
in  the  cause  of  popular  government,  she  would,  in  case  of 
the  victory  of  the  absolutists  over  their  former  dependencies, 
become  herself  the  inevitable  next  field  for  the  operations 
of  the  Holy  Alliance  in  the  further  performance  of  its  self- 
appointed  task  of  stamping  out  the  rule  of  the  people  and 
elevating  and  fortifying  kingcraft.  It  is  evident,  then,  that 
to  keep  the  threatened  danger  away  from  American  shores, 
and  to  confine  it  to  continental  Europe,  so  far  as  that  could 
be  done  by  moral  means  alone,  and  without  making  his 
government  a  participant  in  European  politics  or  entangling 
it  in  transatlantic  leagues,  was  the  problem  which  the  inex- 
orable logic  of  events  had  propounded  to  the  administration 
of  President  Monroe  for  solution.  It  was  a  task  of  no  ordi- 
nary magnitude,  and  if  our  interest  in  its  proper  performance 
was  different  from  that  of  Great  Britain,  the  difference  was 
in  degree  only :  both  were  at  one  as  to  the  principle  involved 
and  the  result  to  be  attained. 

The  peculiar  danger  to  which  the  United  States  would 
have  been  exposed  in  the  event  of  the  Holy  Alliance  trans- 
ferring its  seat  of  operations  to  America,  may  be  inferred 
from  the  statement  already  made  of  the  action  of  the  allied 
sovereigns   in  suspending  diplomatic   intercourse  with  the 
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king  of  Wurtemburg.  That  step  discloses  the  animus  with 
which  their  league  was  inspired.  Their  purpose  was  the 
destruction  of  constitutional  government,  as  such^  and  for 
the  sole  reason  that  it  was  constitutional  government.  Con- 
siderations other  than  this  were  studiously  kept  in  the  back- 
ground. Their  wars  were  waged,  as  said  by  Mr.  Brougham 
in  an  oft-quoted  passage,  "  not  against  freedom  on  the  Ebro, 
or  freedom  on  the  Mincio,.  but  against  freedom  —  against 
freedom  wherever  it  is  found,  freedom  by  whomsoever  en- 
joyed, freedom  by  whatever  name  achieved,  by  whatever 
institutions  secured." 

Plainly,  then,  consistency  of  policy  on  the  part  of  the  allied 
rulers  would  compel  them  to  follow  up  their  reduction  of  the 
revolted  colonies  of  Spain  by  an  attack  upon  the  United 
States ;  for  the  latter  had  then  existed  for  near  a  half-century 
under  a  form  of  government  framed  and  conducted  in  fla- 
grant and  somewhat  ostentatious  disregard  for  all  the  essen- 
tial maxims  of  legitimacy ;  so  that  the  contemplated  invasion 
of  the  Spanish-American  States  not  only  menaced  the  cause 
of  constitutional  freedom  there,  but  amounted  to  a  threat- 
ened descent  of  hostile  powers  upon  our  own  shores.  More- 
over, our  government  just  then  witnessed  an  example  of  the 
respect  to  which  the  allied  powers  thought  the  nascent 
republic  of  the  west  entitled  at  their  hand^,  in  the  contempt 
put  upon  our  minister  sent  in  1823  to  the  court  of  Spain. 
When  the  American  frigate  which  bore  him  approached  the 
port  of  Cadiz,  where  the  sovereign  to  whom  he  was  accred- 
ited then  resided,  she  was  warned  off  and  forbidden  to  enter 
by  the  French  squadron  blockading  that  harbor, — and  this 
after  the  presence  of  our  minister  was  notified  to  the  French 
commander,  —  because  the  blockaded  port  was  held  by  the 
regency  of  the  Spanish  Cortes,  a  body  for  whose  political 
constitution  the  approaching  minister  was  suspected  of  hav- 
ing some  sort  of  predilection.  / 

Moved  by  the  community  of  interest  existing  between  his 
government  and  our  own  in  this  exigency,  Mr.  Canning, 
then  the  British  secretary  of  state  for  foreign  affairs,  in 
the  early  autumn  of  1823  proposed  to  Richard  Rush,  our 
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minister  at  the  court  of  St.  James,  a  joint  declaration  on  the 
part  of  the  two  governments  represented  by  them  respec- 
tively. This  declaration  was  to  be  threefold  in  its  enuncia- 
tions: First,  that  both  parties  to  it  disclaimed  all  purpose 
of  obtaining  any  portion  of  the  revolted  territory  for  them- 
selves; second,  that  neither  would  oppose  any  amicable 
settlement  or  reconciliation  between  Spain  and  her  late 
dependencies;  and,  third,  that  neither  would  be  an  indif- 
ferent spectator  of  an  armed  interference  looking  to  the 
forcible  return  to  Spanish  allegiance  of  any  of  the  revolted 
colonies  on  the  part  of  a  foreign  power,  or  to  the  forced 
cession  of  any  of  those  colonies  to  a  foreign  power.  Mr. 
Rush  consented  to  join  in  this  declaration  at  once,  and  with- 
out first  communicating  its  terms  to  his  government,  if  Great 
Britain  would  at  the  same  time  announce  her  unqualified 
recognition  of  the  revolted  Spanish-American  colonies  as 
independent  States.  Mr.  Canning  declined  to  take  this 
decisive  step,  for  which  his  government  did  not  think  itself 
prepared,  and  Mr.  Rush  submitted  the  proposal  of  a  joint 
declaration  to  his  home  government.*  President  Monroe, 
with  characteristic  caution,  laid  the  proposition  before  his 
cabinet,  which  was  an  exceptionally  able  one,  John  Quincy 
Adams  and  Mr.  Calhoun  being  among  its  members.  Not 
only  so,  but  the  president  sought  the  advice  of  Mr.  Jefferson 
in  his  retreat  at  Monticello,  and  the  result  was  an  elaborate 
letter  from  the  venerable  ex-president,  under  date  of  October 
24,  1823,  in  which  he  counselled  the  joinder  of  the  administra- 
tion in  the  proposed  declaration,  which  he  formulated  thus : 
"That  We  aim  not  at  the  acquisition  of  any  of  those  posses- 
sions; that  we  will  not  stand  in  the  way  of  any  amicable 
arrangement  between  the  colonies  and  their  mother  country  ; 
that  we  will  oppose  with  all  our  means  the  forcible  interpo- 
sition of  any  other  power  as  auxiliary,  stipendiary,  or  under 
any  other  form  or  pretext,  and  most  especially  their  transfer 
to  any  power  by  conquest,  cession,  or  acquisition  in  any  other 
way." 

Neither  Canning's  proposition  nor  Jefferson's  advice  was 
adopted  by  Mr.  Monroe.     His  administration,  acting  in  the 
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light  of  then  recent  history,  and  of  its  probable  self-repeti- 
tion at  no  distant  day,  could  not  well  undertake  to  commit 
the  United  States  government  to  a  line  of  policy  in  which 
the  declared  opposition  to  any  acquisition  of  Spanish- Ameri- 
can soil  by  European  powers,  whether  by  conquest  or  vol- 
untary transfer,  was  coupled  with  an  equally  emphatic  self- 
renunciation  of  the  same  object.  Florida  had  but  just 
become  ours ;  the  great  Louisiana  purchase  was  then  recent 
history,  and  it  needed  no  prophetic  eye  to  forecast  the  sub- 
sequent annexation  of  Texas  and  the  acquisition  by  con- 
quest of  New  Mexico  and  Upper  California,  to  say  nothing 
of  the  long-continued  coveting  of  Cuba.  The  insatiate  ter- 
ritorial demands  of  successful  slave-labor,  and  of  successful 
pro-slavery  politics,  were  enough  to  make  any  administra- 
tion shrink  from  countenancing  a  foreclosure  of  all  neigh- 
boring States  south  of  us  against  a  possible  absorption  by 
us  in  the  future.  Indeed,  Mr.  Jefferson,  in  the  letter  above 
referred  to,  warned  the  administration  of  the  possible  impol- 
icy of  such  a  committal.  He  says  :  "  We  must  first  ask  our- 
selves a  question  —  Do  we  wish  to  acquire  any  one  or  more 
of  the  Spanish  provinces  ?  —  before  we  can  unite  in  the  pro- 
posed joint  declaration."  And  while  the  ex-president  saw 
in  the  contemplated  united  action  of  the  two  powers  an 
advantage  overtopping  any  probable  want  of  room  on  our 
part,  Mr.  Monroe  declined  to  go  to  the  length  of  assuming 
to  bind  his  government  by  a  pledge  which  might  cramp  its 
future  action  at  a  time  when  it  should  act  with  the  utmost 
freedom,  but  decided  to  adopt  instead  a  course  less  radical 
indeed,  but  which,  as  the  event  seems  to  have  proved,  was  a 
complete  remedy  for  the  mischief  at  which  it  was  aimed. 
He  left  the  British  ministry  to  act  in  this  exigency  as  it 
might  list,  with  entire  freedom,  but  alone,  and  in  like  man- 
ner he  failed  to  act  upon  Mr.  Jefferson's  advice;  but  when 
Congress  assembled  at  the  beginning  of  December,  1823, 
he  sent  his  annual  message  to  that  body.  The  major  part 
of  that  document  differed  in  nowise  from  its  predecessors, 
but  was  taken  up  with  the  usual  recommendations  concern- 
ing our  domestic  and  ordinary  foreign  affairs.     Towards  the 
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close  of  the  message,  however,  Mr.  Monroe  proceeds  to 
grapple  with  the  complications  likely  to  result  from  the 
interference  of  European  absolutists  in  Spanish-American 
affairs,  and  to  lay  down  the  policy  which,  in  his  opinion,  it 
would  be  proper  and  necessary  for  us  to  adopt  in  this  grave 
emergency,  if  the  Holy  Alliance  should  persist  in  its  scheme 
of  subjugation.  He  says :  "  In  the  wars  of  the  European 
powers,  in  matters  relating  to  themselves,  we  have  never 
taken  any  part,  nor  does  it  comport  with  our  policy  so  to 
do.  It  is  only  when  our  rights  are  invaded  or  seriously 
menaced  that  we  resent  injuries  or  make  preparations  for 
our  defence.  With  the  movements  in  this  hemisphere  we 
are,  of  necessity,  more  immediately  connected,  and  by 
causes  which  must  be  obvious  to  all  enlightened  and  impar- 
tial observers.  The  political  system  of  the  allied  powers  is 
essentially  different,  in  this  respect,  from  that  of  America. 
This  difference  proceeds  from  that  which  exists  in  their 
respective  governments.  And  to  the  defence  of  our  own, 
which  has  been  achieved  by  the  loss  of  so  much  blood  and 
treasure,  and  matured  by  the  wisdom  of  their  most  enlight- 
ened citizens,  and  under  which  we  have  enjoyed  unex- 
ampled felicity,  this  whole  nation  is  devoted.  We  owe  it, 
therefore,  to  candor  and  to  the  amicable  relations  existing 
between  the  United  States  and  those  powers,  to  declare 
that  we  should  consider  any  attempt  on  their  part  to  extend 
their  system  to  any  portion  of  this  hemisphere  as  danger- 
ous to  our  peace  and  safety.  With  the  existing  colonies  or 
dependencies  of  any  European  power  we  have  not  inter- 
fered, and  shall  not  interfere.  But  with  the  governments 
who  have  declared  their  independence,  and  maintained  it, 
and  whose  independence  we  have,  on  great  consideration, 
and  on  just  principles,  acknowledged,  we  could  not  view  any 
interposition  for  the  purpose  of  oppressing  them,  or  con- 
trolling in  any  other  manner  their  destiny,  by  any  European 
power,  in  any  other  light  than  'as  the  manifestation  of  an 
unfriendly  disposition  towards  the  United  States,  *  *  * 
But  in  regard  to  these  continents,  circumstances  are  emi- 
nently and    conspicuously  different     It  is    impossible  that 
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the  allied  powers  should  extend  their  political  system  to  any 
portion  of  either  continent  without  endangering  our  peace 
and  happiness ;  nor  can  any  one  believe  that  our  southern 
brethren,  if  left  to  themselves,  would  adopt  it  of  their  own 
accord.  It  is  equally  impossible,  therefore,  that  we  should 
behold  such  interposition,  in  any  form,  with  indifference.  If 
we  look  to  the  comparative  strength  and  resources  of  Spain 
and  those  new  governments,  and  their  distance  from  each 
other,  it  must  be  obvious,  that  she  can  never  subdue  them. 
It  is  still  the  true  policy  of  the  United  States  to  leave  the 
parties  to  themselves,  in  the  hope  that  other  powers  will 
pursue  the  same  course." 

These  enunciations  were  the  product  of  the  aggregate 
wisdom  of  Mr.  Monroe's  cabinet,  to  whom  they  were  sub- 
mitted, and  by  whom  they  were,  upon  full  consideration, 
approved ;  such,  at  least,  was  the  testimony  of  Mr.  Calhoun 
at  a  time  when  he  was  the  only  surviving  member  of  that 
eminent  body. 

A  careful  analysis  of  the  declarations  of  this  part  of  the 
message  will,  we  apprehend,  fall  far  short  of  sustaining,  even 
inferentially,  the  conclusions  predicated  upon  them  by  the 
resolutions  reported  by  the  select  committee  of  the  House 
of  Representatives,  before  quoted.  Such  examination  will 
show,  in  the  light  of  concurrent  history,  that  those  declara- 
tiojis  came  into  being  as  the  offspring  of  a  sudden  and  pecu- 
liar danger;  that  they  were  designed  to  meet  and  defeat 
that  danger,  either  by  their  own  moral  potentiality,  or  as 
furnishing  the  foundation  of  an  active  policy  in  consonance 
with  them ;  and  that  they  were  intended  to  warn  the  allied 
powers  of  the  certain  resistance  to  be  offered  to  the  exten- 
sion of  their  operations  to  this  continent,  and  to  prepare  our 
own  people  for  the  emergency  then  apparently  almost  at 
their  doors.  These  purposes  they  subserved  efficiently  and 
admirably. 

The  message  of  President  Monroe  was  not  only  received 
with  satisfaction  at  home,  but  it  was  hailed  with  joy  by  every 
lover  of  constitutional  government  throughout  Europe.  It 
reached  England  while  Mr.  Canning  was  still  addressing  the 
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allied  powers  in  terms  of  similar  import,  and  just  as  his  gov- 
ernment refused,  in  no  unmeaning  words,  to  participate  in 
or  countenance  the  proposed  Congress  of  Paris.  These 
well-chosen,  well-timed,  and  significant  declarations,  inde- 
pendently made  by  the  two  governments,  but  so  obviously 
calculated  to  insure  community  of  action  in  their  application, 
in  case  of  necessity,  had  no  inconsiderable  effect  in  inducing 
a  speedy  abandonment  of  the  designs  of  the  allied  sover- 
eigns to  subjugate  the  Spanish- American  States.  Whether 
this  result  was  brought  about  solely  because  the  allies  had 
no  wish  to  come  into  collision  with  two  powers  representing 
so  much  of  moral  and  material  stamina  as  Great  Britain  and 
the  United  States,  or  whether  the  signs  of  the  times  also- 
pointed  out  a  failure  of  the  cause  of  despotism  in  any  event,, 
or  whether  these  reasons  were  mingled  with  others  still  more 
recondite,  we  need  not  stop  to  inquire.  Certain  it  is  that 
the  result  was  what  we  have  stated ;  and,  while  it  is  said 
that  the  representatives  of  the  Holy  Alliance  were  in  fact 
informally  convened  at  Paris,  the  outcome  of  their  delibera- 
tions there,  if  any  there  were,  never  became  public. 

Two  months  and  a  day  after  President  Monroe's  message 
had  been  sent  to  Congress,  Mr.  Brougham,  from  his  place 
in  Parliament,  asserted  that  as  a  result  of  it  the  Spanish- 
American  question  had  been  practically  ended,  and  that  this 
result  was  a  matter  for  the  gratitude  of  every  freeman  in 
Europe.  He  said,  further :  "  That  event  which  is  decisive  on  ' 
the  subject  is  the  language  held  with  respect  to  Spanish- 
America  in  the  message  of  the  President  of  the  United 
States."  Contemporary  and  subsequent,  though  equally 
competent,  testimony  at  home  bears  witness  to  the  same 
beneficent  result  flowing  from  this  concert  of  declaration  on 
the  part  of  the  two  great  English-speaking  powers.  Shortly 
after  the  reception  of  Mr.  Monroe's  message  by  Congress, 
January  20,  1824,  Mr.  Clay  had  offered  the  following,  which 
he  desired  to  lay  on  the  table  of  the  House  of  Representa- 
tives, of  which  he  was  speaker,  for  future  consideration : — 

''Resolved  by  the  Senate  and  Housf  of  Representatives  of  the 
United  States  of  America^  in  Congress  assembled.  That  thepeo- 
voL.  VI.  NO.  5.  48 
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pie  of  these  States  would  not  see,  without  serious  inquietude, 
any  forcible  interposition  by  the  allied  powers  of  Europe  in 
behalf  of  Spain,  to  reduce  to  their  former  subjection  those 
parts  of  the  continent  of  America  which  have  proclaimed 
and  established  for  themselves,  respectively,  independent 
governments,  and  which  have  been  solemnly  recognized  by 
the  United  States." 

This  measure,  evidently  designed  to  give  a  legislative 
sanction  to  the  declarations  of  the  President's  message,  and 
thereby  to  invest  them  with  an  authority  which  otherwise 
they  could  not  have,  remained  in  abeyance  on  the  speaker's 
table  until  near  the  close  of  the  session,  when,  on  May  26, 
1824,  the  House  being  in  committee  of  the  whole  on  the 
state  of  the  Union,  Mr.  Clay  said  that  he  "would  ask  a 
single  moment's  attention  of  the  committee  whilst  he  said 
only  one  word  in  respect  to  a  resolution  which  he  had  had 
the  honor  to  present  some  time  ago.  The  resolution  to 
which  he  referred  was  that  which  proposed  an  expression 
of  the  feelings  of  Congress  in  regard  to  an  attack  supposed 
to  be  meditated  by  allied  Europe  upon  the  independence  of 
Spanish-America.  He  had  offered  that  resolution  in  conse* 
quence  of  information  disclosed  in  the  president's  message, 
at  the  beginning  of  the  present  session  of  Congress;  and 
most  certainly,  if  the  designs  imputed  to  the  allies  had 
really  been  entertained,  every  consideration  connected  with 
the  interest,  the  safety,  and  even  the  independence  of  this 
country,  called  for  the  most  deliberate  attention  to  his  propo- 
sition. But  such  a  purpose,  abominable  as  it  would  have 
been,  ought  not  to  be  attributed  upon  any  other  than  the 
strongest  evidence.  Events  and  circumstances  subsequent 
to  the  communication  of  the  message  evinced  that,  if  such 
a  purpose  were  ever  seriously  entertained,  it  had  been  relin- 
quished.  For  his  part,  whilst  he  #as  disposed  to  keep  a 
vigilant  eye  on  every  movement  of  the  allies,  and  to  be 
ready  to  give  his  cooperation  to  every  measure  calculated 
to  repel  their  aggressions,  if  any  such  should  be  attempted 
on  the  independence  of  any  part  of  America,  he  was,  on  the 
other  hand,  unwilling  to  give  them  any  just  cause  of  offence 
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against  us.  But  to  pass  this  resolution  after  all  that  has 
occurred — in  the  absence  of  any  sufficient  evidence  of  their 
now  cherishing  inimical  designs  on  this  continent  —  might 
be  construed  as  unfriendly,  if  not  offensive.  Under  the  full 
conviction,  therefore,  that  they  did  not  entertain  any  purpose 
so  diabolical  as  that  would  be  of  attempting  to  reduce  Span- 
ish-America to  its  ancient  subjection,  or  of  compelling  it  to  adopt 
the  monarchical  form  of  government^  he  should  continue  to 
abstain  from  pressing  upon  the  attention  of  the  House  his 
resolution,  and  should  allow  it  to  sleep  where  it  now  reposes, 
on  the  table." 

Thus  died  the  first  attempt  to  promote  the  "  Monroe  Doc- 
trine "  to  the  dignity  of  a  rule  of  governmental  authority  by 
affixing  to  it  the  seal  of  congressional  approval.  This  lan- 
guage from  an  eminent  moulder  of  public  opinion  discloses 
so  much  caution  and  reserve  that  it  has  been  characterized 
by  writers  on  this  subject  as  a  refusal  on  his  part  and  on  the 
part  of  Congress  to  sanction  the  position  held  in  Mr.  Mon- 
roe's message,  although  the  exigency  which  called  it  forth 
was  by  no  means  beyond  the  probability  of  recurrence ;  or 
as  a  shrinking  from  facing  the  possible  ultimate  consequences 
of  accepting  it  in  its  totality.  Undoubtedly  the  effect  of 
the  non-action  of  Congress  on  this  resolution,  and  on  another 
of  like  import, — to  be  mentioned  presently, — was  to  deprive 
the  declarations  of  Mr.  Monroe's  message  of  the  element  of 
nationality  of  principle  bearing  the  image  and  superscription 
of  legislative  approbation,  and  to  confine  them  to  the  narrow 
status  which  the  word  "  doctrine  "  itself  imports,  and  which 
receives  its  validity  from  the  unaided  fiat  of  the  executive. 
This  effect  has  an  important  bearing  on  the  applicability  and 
binding  force  of  the  assertions  of  that  message  upon  our 
law-makers  of  to-day,  but  for  the  present  purpose  it  is  not 
unfair  to  conclude — inferentially,  at  least — from  Mr.  Clay's 
statement,  that  he  attributed  the  then  recent  cessation  of 
operations  by  allied  Europe  to  the  influence  of  Mr.  Monroe's 
declarations.  In  support  of  this  conclusion  we  may  notice 
the  subsequent  language  of  Mr.  Clay,  when  secretary  of 
state  in  the  cabinet  of  Mr.  Adams,  which  occurs  in  a  dis- 
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patch  addressed  by  him  to  Joel  R.  Poinsett,  our  minister  to 
Mexico,  under  date  of  March  25,  1825.  He  says  that  the 
declarations  of  President  Monroe's  message  were  uttered 
"  in  the  face  of  the  world,  at^  a  moment  when  there  was 
reason  to  apprehend  that  the  allied  powers  were  entertaining 
'  designs  inimical  to  the  freedom,  if  not  independence,  of  the 
new  government.  There  is  ground  for  believing  that  the 
declaration  of  it  had  considerable  effect  in  preventing  the 
maturity,  if  not  in  producing  the  abandonment  of  all  such 
designs."  To  the  same  purport  was  the  opinion  of  Mr.  Cal- 
houn, as  set  forth  in  his  speech  on  the  proposed  occupation 
of  Yucatan,  delivered  in  the  Senate  May  15, 1848.  Referring 
to  President  Monroe's  message  of  December  2,  1823,  and 
of  the  emergency  which  called  it  forth,  he  said :  "All  this 
has  passed  away.  That  very  movement  on  the  part  of  Eng- 
land, sustained  by  this  declaration,  gave  a  blow  to  the  cele- 
brated alliance  from  which  it  never  recovered.  From  that 
time  forward  it  gradually  decayed,  till  it  utterly  perished. 
The  late  revolutions  in  Europe  have  put  an  end  to  all  its 
work,  and  nothing  remains  of  all  that  it  ever  did." 

Historically  then,  the  occasion,  the  inciting  cause  of  the 
declarations  of  Mr.  Monroe's  message,  the  apprehended 
danger  which  heralded  them  into  being,  faded  away  —  from 
whatever  reason  —  within  a  short  time  after  they  were  given 
to  the  world.  That  the  danger,  so  feared  and  so  averted, 
had  a  real  foundation  in  fact,  cannot  well  be  doubted ;  but 
it  would  take  a  bold  man  to  assert  any  parity  of  circum- 
stances between  that  exigency  and  the  occasion  which  has 
now  been  seized  upon  by  our  legislators  and  our  executive 
as  a  foundation  for  the  recent  resolutions  of  the  one  and  the 
message  of  the  other.  The  one  was  a  threatened  appeal  to 
the  "  last  argument  of  kings  "  to  stifle  the  popular  will  and 
to  strangle  constitutional  governments  in  the  very  pangs  of 
their  birth ;  to  fasten  upon  the  people  a  system  of  rule  alto- 
gether repugnant  to  correct  and  humane  notions  of  polity ; 
to  block  the  wheels  of  progress,  and  to  forcibly  relegate 
mankind  to  the  unbounded  sway  of  irresponsible  despotism. 
The  other  is  an  angel  of  the  gospel  of  peace ;  an  enterprise 
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which  in  its  intendment  is  a  royal  highway  of  nations,  over 
which  the  white  wings  of  commerce  are  to  bear  their  bur- 
dens of  good  will  to  men,  and  their  lessons  of  unwarlike 
triumphs,  teaching  that  all  mankind  are  brothers,  that  their 
interests  are  identical,  and  that  the  highest  achievement  of 
statecraft  is  to  cause  the  horn  of  abundance  everywhere  to 
overflow,  and  to  shorten  the  fearful  scourge  of  international 
strife  whereby  the  earth  has  been  lashed  to  fury  since  the 
birth  of  the  race. 

Again:  if  the  efficient  cause  of  the  declarations  of  Mr. 
Monroe's  message  does  not  square  with  the  state  of  facts 
with  which  we  of  to-day  have  to  deal,  still  it  may  be  worth 
while  to  inquire  whether  there  is  anything  in  the  declara- 
tions themselves  whereby  we  are  bound  to  treat  them  as  a 
<:ontinuing  protest  against  any  European  control  or  posses- 
sion —  national,  corporate,  or  individual  —  of  any  portion  of 
Spanish-American  soil,  for  any  purpose. 

An  inspection  will  reveal  no  such  thing.  Those  declara- 
tions are  reducible  to  two  propositions.  The  first,  and  more 
general  of  the  two,  is  that  the  United  States  would  look 
upon  any  attempt  on  the  part  of  the  powers  composing  the 
Holy  Alliance  to  extend  the  political  system  avowed  and 
advocated  by  that  league  to  any  portion  of  the  western  con- 
tinent, as  dangerous  to  our  peace  and  safety.  The  second, 
and  more  specific,  emphasizes  the  first  by  declaring  that  we 
should  interpret  the  interposition  of  any  European  power — 
whether  a  member  of  the  alliance  or  not  —  for  the  purpose 
of  oppressing  any  of  the  States  of  the  new  world,  or  with  the 
design  of  controlling  their  destiny  in  any  manner,  in  the  light 
of  the  expression  of  an  unfriendly  disposition  towards  the 
United  States.  The  first  declares  against  the  extension  of 
the  political  system  of  the  Holy  Alliance  —  the  system  of 
absolutism  —  to  this  hemisphere ;  it  files  no  caveat  against 
any  other  system,  and  its  warning  is  confined  to  the  four 
allied  powers.  The  second  denounces  any  hostile  demon- 
stration from  over  the  sea,  made  for  either  of  the  enumer- 
ated purposes  of  oppression,  or  of  controlling  the  political 
destiny  of  States  whose  independence  we  had  already  recog- 
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nized.  Both  are  levelled  against  specified  methods  of  gov- 
ernmental conduct,  and  neither,  even  by  inference,  precludes 
the  control  of  territory  acquired  by  cession  without  coercion 
or  other  voluntary  means.  A  transfer  of  the  fee  of  the  soil, 
or  of  any  easement  or  servitude,  or  any  lesser  estate  in  it, 
if  brought  about  for  any  purpose  other  than  that  of  subject- 
ing it  to  the  rule  of  absolute  and  legitimate  monarchy,  or  of 
oppression  of  the  people,  or  of  deciding  what  their  political 
destiny  shall  be,  would  not  be  obnoxious  to  either  of  the 
supposed  inhibitions  of  the  message.  The  political  system 
advocated  by  the  Holy  Alliance  now  obtains  in  none  of  the 
nations  of  which  that  league  was  in  its  day  composed,  ex- 
cept possibly  in  one,  and  there  its  struggle  for  existence  is 
so  severe  as  to  shear  it  of  all  terrors  for  us  as  regards  the 
possibility  of  its  extension  to  any  American  shore. 

Coincident  with  this  conclusion  was  the  view  taken  by 
Mr.  Calhoun  in  his  speech  in  the  Senate  opposing  the  pro- 
posed protectorate  over  Yucatan,  in  1848.  He  was  then 
the  only  survivor  of  President  Monroe's  cabinet,  and  we 
may  fairly  conclude  that  he  knew  whereof  he  affirmed,  when 
he  then  declared  that  the  whole  object  of  the  "Monroe 
Doctrine  "  was  the  denunciation  of  the  threatened  work  of 
the  Holy  Alliance;  with  that  accomplished,  its  work  was 
done ;  it  was  functus  officio ;  it  had  its  day,  and  passed  into 
the  historical  lumber-room  of  presidential  messages  that 
were.  Plainly,  Mr.  Monroe  did  not  aim  to  protest  against 
any  acquisition  of  Spanish-American  territory,  by  whatever 
means  effected  or  to  whose  interest  soever  it  might  enure ; 
Mr.  Canning  asked,  and  Mr.  Jefferson  advised  him  to  so 
declare  in  terms,  and  he  declined  both  the  proposition  and 
the  advice.  We  have  already  seen  that  there  was  a  reason 
for  his  action  in  this  behalf,  and  which  doubtless  seemed  to 
him  to  be  sufficient. 

Nor,  again,  can  it  be  successfully  contended  that  the 
enunciations  of  that  message  have  been  exalted  to  anything 
of  greater  authority  than  doctrine,  by  the  subsequent  ratifi- 
cation of  the  law-making  branch  of  our  government  Con- 
gress, as  we  have  seen,  did  not  act  on  Mr.  Clay's  resolution; 
whatever  the  reason,  the  fact  remains. 
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Mr.  Poinsett,  of  South  Carolina,  nearly  at  the  same  time 
also  introduced  into  the  House  resolutions  on  this  same 
question  and  on  one  of  cognate  import  relating  to  the 
affairs  of  Greece.  The  former  was  this :  ** Resolved,  That  this 
House  concur  in  the  sentiments  expressed  by  the  president 
in  relation  to  this  hemisphere,  and  would  view  any  attempt 
to  oppress  or  control  the  free  governments  of  America  south 
of  us,  by  the  allied  powers  of  Europe,  as  dangerous  to  the 
peace  and  happiness  of  the  United  States ;  and  that  such 
measures  as  may  be  deemed  expedient  to  protect  them 
from  the  attacks  of  any  power  other  than  that  of  Spain 
alone,  and  unassisted,  will  meet  its  cordial  support." 

This  was  certainly  a  mild  form  of  the  "  Monroe  Doctrine," 
as  compared  with  the  view  of  it  held  by  the  average  poli- 
tician of  our  day ;  but,  limited  as  it  was  to  the  carefully 
enumerated  contingencies  of  "  oppression  "  or  "  control "  of 
the  free  governments  of  America,  and  of  "  attacks "  to  be 
made  upon  them  by  powers  other  than  the  mother  country 
who  claims  as  of  right  to  exercise  dominion  over  them,  it 
still  did  not  receive  the  sanction  of  the  House.  Mr.  Web- 
ster, and  Mr.  Foot  of  Connecticut,  complained  of  mingling 
the  cause  of  the  Spanish-American  States  with  that  of 
Greece  —  which  had  the  undoubted  heart  of  the  country  — 
as  greatly  enlarging  and  complicating  the  field  of  discussion  ; 
while  John  Randolph  ridiculed  the  measure  without  stint. 
Said  he :  "  This  is  perhaps  one  of  the  finest  and  the  prettiest 
themes  for  declamation  ever  presented  to  a  deliberative 
assembly.  *  *  *  What  I  wished  to  say  was,  that  this 
Quixotism  in  regard  either  to  Greece  or  to  South  America, 
or,  I  will  add,  to  North  America  (so  much  of  it  as  lies  within 
our  own  boundary :  you  know  I  mean  Mexico)  —  that  this 
Quixotism  is  not  what  the  sober  and  reflecting  minds  of 
our  people  require  at  our  hands.  Sir,  we  are  in  debt  as 
individuals,  and  we  are  in  debt  as  a  nation,  and  never  since 
the  days  of  Saul  and  David,  of  Csesar  and  Catiline,  could  a 
more  unpropitious  period  have  been  found  for  such  an  un- 
dertaking. The  state  of  society  is  much  disturbed.  There 
is  always  in  a  debtor  a  tendency  to  torpor  or  to  desperation ; 
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neither  is  friendly  to  such  deliberations.  *  *  *  L«t  us 
sleep  upon  them,  before  we  pass  resolutions,  which  I  will 
not  say  are  mere  hooks  to  hang  speeches  on,  and  thereby 
commit  the  nation  to  a  war,  the  issue  of  which  it  is  not  given 
to  human  sagacity  to  calculate." 

And  thereupon  Mr.  Poinsett  withdrew  his  resolution  and 
saved  it  from  defeat.  This  language  of  Mr.  Randolph  is 
here  quoted  not  only  to  show  what  significance  was  attached 
to  this  question  while  it  was  still  a  practical  matter  and  had 
the  breath  of  life  in  it,  but  also  because  his  words  are  almost 
prophetically  applicable  to  the  situation  before  us  to-day. 

Undoubtedly,  then,  the  '*  Monroe  Doctrine  "  received  no 
sanction  from  contemporary  legislation,  but  remained  no 
more  national  in  character,  no  more  authoritative  upon  pos- 
terity, than  when  it  fell  from  the  pen  of  the  president.  And 
so  it  has  remained  from  generation  to  generation  since — a 
bald  opinion  of  an  administration,  conveyed  to  the  public 
by  the  official  but  otherwise  inert  vehicle  of  a  presidential 
message,  but  deriving  no  additional  dignity,  as  matter  of 
precedent  which  we  are  bound  to  obey,  from  any  subse- 
quent congressional  approval  prior  to  that  proposed  for  the 
present  session. 

In  the  time  of  the  next  succeeding  administration  to  that 
of  Mr.  Monroe,  in  the  debate  on  the  Panama  Congress,  the 
tone  of  our  own  legislators  was  shown  to  be  decidedly  averse 
to  any  action  on  our  part  which  should  recognize  any  sort 
.of  claim  to  our  guardianship  over  the  affairs  of  Spanish- 
America  ;  and  at  length  the  House  of  Representatives  de- 
clared that  our  government  ought  to  take  no  part  in  the 
proposed  conference  except  in  a  strictly  diplomatic  char- 
acter, and  by  a  decisive  vote  asserted  that  the  United  States 
ought  not  to  enter  into  a  compact  with  our  sister  republics 
for  the  purpose  of  thwarting  any  attempt  of  European  powers 
to  interfere  "  with  their  independence  or  form  of  govern- 
ment ; "  and  in  terms  reserved  the  right  of  our  people  to 
act  in  any  exigency  "  as  their  own  honor  and  policy  may  at 
the  time  dictate."  This  was  no  less  than  an  express  dis- 
avowal on  the  part  of  one  house  of  the  very  next  Congress 
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to  that  to  which  Mr.  Monroe's  message  was  sent,  of  any 
recognition  of  the  "  Monroe  Doctrine  "  as  a  settled  line  of 
policy.  As  a  matter  of  fact,  our  government  was  not  offi- 
cially represented  at  the  Panama  Congress,  and  the  confer- 
ence was  barren  of  practical  result  It  is  not  claimed  that 
the  popular  branch  of  Congress  is  charged  with  the  duty 
of  making  or  unmaking  the  foreign  policy  of  our  govern- 
ment ;  it  is  as  impotent  for  such  purpose  as  the  executive, 
and  its  declarations  and  its  refusals  to  declare,  which  we 
have  cited,  are  chiefly  valuable  as  mirrors  of  the  opinion 
of  the  country. 

In  1848,  however,  President  Polk  asked  Congress  to  legiti- 
mate the  "  Monroe  Doctrine  "  by  extending  a  protectorate 
over  Yucatan.  He  urged  in  his  message  that  there  was  then 
an  opportunity  to  lift  the  doctrine  up  from  its  position  of  a 
mere  waif  of  an  abstraction,  and  to  give  it  the  force  of  a 
positive  pledge,  committing  the  United  States  to  its  observ- 
ance as  a  settled  rule  of  governmental  conduct;  but  the 
Senate,  under  the  lead  of  Mr.  Calhoun,  —  himself  one  of  the 
sponsors  of  the  declarations  of  Mr.  Monroe's  message,  — 
refused  to  listen  to  Mr.  Polk's  appeal.  On  that  occasion 
Mr.  Calhoun  said  of  the  so-called  "  Monroe  Doctrine : "  "  No, 
it  is  not  and  never  has  been  the  settled  policy  of  the  country. 
And  if  it  should  ever  become  so  to  the  wide  extent  to 
which  these  declarations  [of  President  Monroe's  message] 
have  been  interpreted  to  go,  our  peace  would  ever  be  dis- 
turbed ;  the  gates  of  our  Janus  would  ever  stand  open ; 
wars  would  never  cease.  *  *  *  j  am  not  willing  to 
have  this  task,  which  does  not  belong  to  us,  assumed  by  our 
government."  And  he  asked  the  Senate  if  there  had  not 
been  *'  innumerable  instances  "  in  which  those  declarations 
had  not,  upon  occasion,  been  applied.  Mr.  Calhoun's  former 
position  as  a  cabinet  minister  gives  great  weight  to  his  inter- 
pretation of  the  "  Doctrine  "  as  a  rule  of  action  for  us. 

Still  afterwards,  in  1855,  Mr.  Clayton,  also  in  the  Senate, 
said :  "  Whenever  the  attempt  has  been  made  to  assert  the 
Monroe  Doctrine  in  either  branch  of  Congress,  it  has  failed. 
*     *     *     You  cannot  prevail  on  a  majority,  and  I  will  venture 
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to  say  that  you  cannot  prevail  on  one-third,  of  either  house 
of  Congress  to  sustain  it."  Mr.  Cass,  in  the  subsequent  year, 
in  the  Senate  also,  and  himself  an  extremist  in  stretching  the 
paternity  theory  of  our  governmental  policy  over  cisatlantic 
affairs,  asserted  that  Congress  ought  long  before  to  have 
given  the  enunciations  of  Mr.  Monroe's  message  some  legal 
status  beyond  that  of  a  mere  dictum,  but  confessed  that  it 
never  had  been  done ;  and,  speaking  of  the  repudiation  by 
the  Senate  of  Mr.  Polk's  definition  of  the  "  Doctrine,"  as 
contained  in  his  Yucatan  message  of  1848,  he  said:  "We 
refused  to  say  a  word ;  and,  I  repeat,  we  refused  then  even 
to  take  the  system  into  consideration." 

This  mass  of  testimony,  emanating  from  a  body  in  which 
the  shaping  of  our  foreign  policy  did  reside,  ought  to  satisfy 
us  that  the  declarations  of  the  message  of  December  2, 
1823,  which  we  have  thus  far  considered,  have  not,  prior  to 
our  own  day,  been  clothed  upon  by  positive  legislation ;  but, 
on  the  contrary,  attempts  to  give  them  the  weight  of  legis- 
lative sanction  have  more  than  once  failed.  As  they  were 
in  the  beginning,  so  they  have  remained  —  the  unaided 
opinion  of  the  executive  branch  of  our  government  for  the 
year  1823.  If  they  survived  the  occasion  which  gave  them 
birth,  they  have  certainly  received  no  legislative  sustenance 
since.  Statute-book,  congressional  resolution,  pledge  to,  or 
compact,  or  alliance  with  any  other  American  republic  or 
power,  will,  we  apprehend,  be  sought  in  vain  for  any  evi- 
dence of  such  legal  force  in  the  "  Monroe  Doctrine  "  as  that 
we  shall  find  it  a  sufficient  warrant  for  either  Congress  or 
the  executive  to  assert  the  right  of  the  United  States  ta 
control,  in  any  contingency  yet  foreshadowed,  the  proposed 
commercial  water-way  between  the  two  oceans.  As  well 
might  we  search  Mr.  Monroe's  message,  and  all  subsequent 
legislation  relative  to  its  subject-matter,  for  warrant  to  jus- 
tify us  in  claiming  the  right  to  the  control  of  the  Appian 
Way. 

Since  that  message  accomplished  that  whereunto  it  was 
sent,  by  its  moral  effect  in  continental  Europe,  it  has  re- 
mained until  now  a  tabula  rasa,  but  upon  which  our  present 
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Congress  is  attempting  to  write  out  a  decree  of  foreclosure 
of  all  the  isthmus  territory  against  any  entry  by  any  Euro- 
pean power,  for  any  purpose;  while  our  executive  makes 
haste  to  inscribe  thereon  a  notice  that  his  government  claims 
the  right  to  be  the  toil-gatherer  and  lock-tender  of  any 
channel  that  may  be  dug  from  ocean  to  ocean. 

Nor,  yet  again,  is  it  true  that  the  enunciations  of  Mr, 
Monroe's  message,  whatever  authority  they  may  of  them- 
selves have,  would  commit  us,  either  by  their  terms  or  by 
inference,  to  an  antagonism  with  a  European  power  in  its 
control  of  the  proposed  interoceanic  canal,  by  reason  of  that 
message  pronouncing  against  any  form  of  monarchical  gov- 
ernment on  this  continent  as  contrary  to  the  genius  of 
American  institutions.  Such  an  assumption  could  only 
arise  from  the  prevailing  misapprehension  which  surrounds 
this  entire  subject,  and  can  by  no  means  be  maintained  in 
the  light  of  history. 

We  have  experienced  no  qualms  of  republican  conscience 
from  our  proximity  to  a  dominion  on  our  northern  border, 
or  to  a  Brazilian  emperor  to  the  south  of  us,  the  imperial 
government  of  whose  father  President  Monroe's  administra- 
tion was  the  first  to  recognize.  And  although  we  did  not 
extend  the  same  recognition  to  the  empire  of  the  Archduke 
Maximilian  in  Mexico,  still  our  position  was  exactly  defined 
in  a  dispatch  of  Mr.  Seward,  when  secretary  of  state,  to  our 
minister  at  the  court  of  Versailles,  under  date  of  Septem- 
ber 6,  1865,  thus:  "We  do  not  insist  or  claim  that  Mexico 
and  the  other  States  on  the  American  continent  shall  adopt 
the  political  institutions  to  which  we  are  so  earnestly 
attached;  but  we  do  hold  that  the  people  of  those  countries 
are  entitled  to  exercise  the  freedom  of  choosing  and  estab- 
lishing institutions  like  our  own,  if  they  are  preferred." 
This  statement  is  not  repugnant  to  either  the  letter  or  the 
spirit  of  the  "  Monroe  Doctrine,"  or  to  any  inference  which 
can  fairly  be  deduced  from  either,  granting,  causa  argu- 
mentis  to  it  a  traditional  title  to  respect  in  some  sort  by  way 
of  moral  influence  concerning  the  matters  with  which  it 
purports  to  deal.     So  far  from  true  is  it,  then,  that  Mr.  Mon- 
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roe's  message  constitutes  a  pronunciamento  in  behalf  of  ex- 
clusively republican  forms  of  government  on  American  soil, 
that  the  most  ardent  advocate  of  the  recent  declarations  of 
Congress  cannot  well  contend  for  them  on  that  ground 
alone. 

One  question  more  remains  to  be  briefly  considered.  The 
phrase  "  Monroe  Doctrine  "  has  been  held  by  its  admirers  to 
include  within  its  grasp,  not  only  all  the  enunciations  of  the 
message  out  of  which  the  name  was  evolved  which  have 
thus  far  formed  the  subject  of  this  discussion,  but  that  it 
stretches  over  one  other  declaration,  apparently  cognate  in 
its  scope,  but  in  fact  widely  separated  from  those  already 
named,  both  locally  and  topically.  It  is  as  follows:  "In 
the  discussions  to  which  this  interest  has  given  rise,  and  in 
the  arrangements  by  which  they  may  terminate,  the  occa- 
sion has  been  judged  proper  for  asserting,  as  a  principle  in 
which  the  rights  and  interests  of  the  United  States  are  in- 
volved, that  the  American  continents,  by  the  free  and  inde- 
pendent condition  which  they  have  assumed  and  maintain, 
are  not  to  be  considered  as  subjects  for  future  colonization 
by  any  European  power." 

The  statement  here  announced  as  a  "principle"  is  de- 
tached from  the  declarations  which  we  have  been  consider- 
ing, as  widely  in  origin  and  application  as  it  is  in  the  order 
of  the  message.  It  arose,  as  the  context  shows,  from  a  com- 
plication between  the  United  States  and  Great  Britain  on 
the  one  part,  and  Russia  on  the  other,  in  regard  to  the  set- 
tlement of  the  boundaries  of  the  north-western  portions  of 
this  continent.  The  latter  power  claimed  exclusive  owner- 
ship from  the  fifty-first  parallel  of  north  latitude  northward 
away  to  the  frozen  ocean,  while  the  two  former  were  bound 
to  a  temporary  joint- tenancy  of  a  considerable  portion  of 
the  territory  thus  claimed  by  Russia,  and  which  was  also 
claimed  by  one  or  the  other  of  themselves  also,  but  without 
prejudice  to  the  rights  of  either  as  between  each  other. 
The  claim  of  the  latter  had  been  published  to  the  world  by 
the  imperial  ukase  of  September  4,  1821,  while  the  treaty 
of  joint  occupancy  by  the   two  former  was  negotiated  in 
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1818.  Our  government  was  thus  interested,  in  comnion 
with  Great  Britain,  in  crowding  the  Russian  boundary  as  far 
to  the  northward  as  possible  and  in  resisting  the  claims  of 
the  czar's  ukase,  and  the  probably  conflicting  claims  of 
Great  Britain  as  against  us  were  in  abeyance  only.  Spain 
having,  by  the  treaty  of  February  22,  18 19,  parted  with  all 
her  rights  in  the  Pacific  coast  line  north  of  the  forty-second 
degree  of  north  latitude,  and  the  United  States  having  been 
thereby  subrogated  to  those  rights,  whether  of  discovery, 
exploration,  or  occupation ;  and  the  Spanish- American 
States,  by  their  respective  successful  revolutions,  having 
extinguished  all  remaining  territorial  claims  of  Spain  in  the 
western  hemisphere,  Mr.  Adams,  then  secretary  of  state  in 
President'^  Monroe's  cabinet,  deemed  the  occasion  fitting  to 
make  to  the  world  the  statement  announced  in  the  extract 
last  quoted  from  the  message  of  December  2,  1823.  This 
enunciation  had,  in  a  greatly  expanded  form,  been  commu- 
nicated to  Mr.  Rush  in  a  dispatch  from  our  secretary  of 
state  some  time  before.  As  explained  in  that  dispatch,  the 
declaration  meant  no  more  than  the  assertion  that  the  sov- 
ereignty of  the  powers  then  in  occupation  was  so  far  settled 
as  to  preclude  others  from  gaining  a  foothold,  by  coloniza- 
tion, on  any  portion  of  the  continent,  and  that  all  new- 
comers must  stand  on  the  conclusive  presumption  of  a  title 
prior  and  superior  to  their  own,  and  to  which,  with  all  its 
incidents,  they  must  be  amenable.  Consequent  to  this  posi- 
tion was  expressed  a  purpose  to  thus  avoid  the  unjust  re- 
strictions and  burdens  which  foreign  powers  had  always 
made  a  part  of  their  colonial  system  in  America. 

The  British  government,  when  Mr.  Adams's  dispatch  was 
made  known,  totally  dissented  from  its  conclusions,  and  as  a 
consequence  refused  to  join  with  the  United  States  in  the 
adjustment  of  the  Russian  boundary.  Nevertheless  the  sub- 
stance of  that  dispatch  was  embodied  in  the  next  succeeding 
message  of  the  president  to  Congress,  in  the  passage  last 
quoted.  It  is  no  secret  that  John  Quincy  Adams  was  the 
father  of  that  passage.  Mr.  Calhoun,  in  his  speech  on  the 
proposed  Yucatan  protectorate,  before  referred  to,  said  that 
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Mr.  Adams  not  only  originated  that  portion  of  the  message, 
but  that  it  was  not  even  submitted  to  the  cabinet  for  con- 
sideration ;  that  in  consequence  it  lacked  accuracy  and  pre- 
cision of  statement ;  and  that  "  the  declaration  was  broader 
than  the  fact ^  and  exhibits  precipitancy  and  want  of  due  reflec- 
tion^  This  statement  of  the  only  survivor  of  Mr.  Monroe's 
cabinet  enables  us  to  weigh  the  worth  of  the  interpretation 
of  this  branch  of  the  "  Monroe  Doctrine/'  which  Mr.  Adams 
himself  furnished  in  his  message  to  Congress  concerning  the 
proposed  Panama  Congress,  in  1826,  when  he  had  become 
president.  He  says :  "An  agreement  between  all  the  parties 
represented  at  the  meeting,  that  each  will  guards  by  its  own 
means,  against  the  establishment  of  any  future  European 
colony  within  its  borders,  may  be  found  advisable.  This 
was,  more  than  two  years  since y  announced  by  my  predecessor 
to  the  world  as  a  principle  resulting  from,  the  emancipation  of 
both  the  American  continents^ 

This  authoritative  definition  of  the  declaration  of  the  mes- 
sage of  Mr.  Monroe  to  which  it  refers,  if  not  a  reductio  ad 
absurdum,  is  yet  so  narrow  as  to  bring  it  down  to  the  primal 
law  of  national  as  well  as  natural  being,  to  wit :  self-pres- 
ervation. In  this  form  the  enunciation  is  too  mild  to  furnish 
any  support  for  the  extravagant  notions  of  the  potency  of 
the  "Monroe  Doctrine  "  so  often  entertained  in  our  day; 
and  if  by  it  we  are  to  understand  no  more  than  that  each 
American  State  is  bound  to  protect  its  own  shores  against 
alien  invaders,  then  it  asserts  no  new  or  extraordinary  prin- 
ciple, but  only  every  patriot's  duty.  Surely,  if  the  resolu- 
tions reported  to  the  present  Congress,  which  we  have 
quoted,  stand  upon  this  element  of  their  self-asserted  foun- 
dation, as  thus  explained,  they  must  ingloriously  fall. 

But  whether  this  exposition  squares  with  or  falls  short 
of  the  intent  of  President  Monroe,  certain  it  is  that  this,  as 
well  as  the  other  enunciations  of  his  message  with  which  we 
have  concerned  ourselves,  whenever  brought  to  the  decisive 
test  by  which  a  fundamental  policy  of  government  is  meas- 
ured,—  congressional  sanction,  —  has  been  found  utterly  im- 
potent to  bind  by  its  authority  any  political  posterity.    We 
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have  already  read  its  fate  in  the  resolution  of  the  House  of 
Representatives  —  so  far  as  that  body  was  competent  to 
pass  upon  it  —  as  to  the  limits  of  our  participation  in  the 
Panama  Congress,  in  which  there  was  an  express  disavowal 
of  the  ordinarily  received  idea  of  the  "  Monroe  Doctrine." 
The  Spanish- American  States,  indeed,  seem  to  have  regarded 
it  as  a  promise  on  our  part  to  enter  into  an  alliance  of  some 
sort  with  them  against  European  intervention  for  any  pur- 
pose, and  the  republic  of  Colombia  declared  that  one  object 
of  the  proposed  congress  was  to  consider  how  to  make 
"effectual  the  declaration  of  the  president  of  the  United 
States  respecting  any  ulterior  design  of  a  foreign  power  to 
colonize  any  portion  of  this  continent,  and  also  the  means 
of  resisting  all  interference  from  abroad  with  the  domestic 
concerns  of  the  American  governments."  But  the  passage 
of  the  resolution  above  referred  to,  the  decisive  tone  of  the 
debates  in  Congress  on  the  subject,  the  opposition  of  the 
country  at  large  to  such  an  entangling  policy,  and  the  failure 
of  either  of  the  two  commissioners  in  fact  appointed  to 
attend  the  conference  to  appear  at  its  sittings,  speedily  dis- 
abused their  minds  of  such  a  notion.  This  matter  came  to 
the  surface  again  twenty  years  later.  President  Polk,  as  is 
well  known,  seems  to  have  asserted,  in  season  and  out  of 
season,  the  propriety  and  necessity  of  congressional  action 
in  approving  and  giving  emphasis  to  the  "  Monroe  Doctrine." 
In  his  message  of  December  2,  1845,  he  urged  upon  Con- 
gress the  wisdom  of  affirming  and  repeating  Mr.  Monroe's 
declarations,  or  rather  his  deductions  from  them,  as  a  measure 
of  bolstering  up  the  then  recent  annexation  of  Texas.  But 
that  body  was  deaf  to  his  arguments ;  and  we  have  already 
seen  the  result  of  his  recommendation  in  1848,  that  our 
government  should  open  the  jar  of  Pandora  by  accepting 
the  protectorate  of  Yucatan.  Even  before  that  time  a  very 
considerable  party  were  clamorous  for  a  practical  application 
of  the  popular  notion  of  the  "  Monroe  Doctrine  "  by  asserting 
against  Great  Britain  our  claims  to  a  northern  boundary  for 
Oregon  of  fifty-four  degrees  forty  minutes  of  north  latitude, 
and  the  political  slogan  of  that  day  was  "  54-40  or  fight." 
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But  our  Statesmen  did  not  insist  on  this  grimly  alliterative 
alternative,  but  accepted  the  frontier  of  the  forty-ninth  par- 
allel ;  and  who  shall  doubt  the  wisdom  of  the  choice  ? 

It  was,  however,  none  the  less  a  retreat  from  the  position 
held  by  the  plain  text  of  Mr.  Monroe's  message ;  that  posi- 
tion claimed  the  sovereign  title  of  the  United  States  to  a 
large  tract  of  territory  not  then  colonized,  and  declared  that 
the  same  could  no  longer  be  the  subject  of  colonization  by 
any  European  power.  Great  Britain  included.  It  is  matter 
of  history  that  the  same  territory  was  peaceably  yielded  to 
Great  Britain,  to  whom  it  was  valuable  only  as  a  subject 
of  colonization,  and  who  wanted  it  only  for  the  purposes 
of  colonization. 

Here  we  leave  the  colonization  branch  of  Mr.  Monroe's 
message  of  December  2,  1823.  If  its  intent,  as  expounded 
by  its  putative  author,  was  only  to  declare  the  propriety  of 
national  self-defence,  then  it  needed  no  legislative  approval. 
But,  in  that  case,  the  principle  announced,  although  axio- 
matic and  always  applicable,  derives  no  sort  of  force  or 
authority  because  it  was  fulminated  in  a  certain  presidential 
message.  Self-defence  is  a  national  duty,  but  it  was  a  duty 
long  before  Mr.  Monroe's  day ;  it  is  no  more  a  duty  because 
it  takes  the  name  of  "  Monroe  Doctrine ; "  it  will  be  a  duty 
whenever  it  shall  become  necessary  to  assert  it,  but  even 
then  only  because  it  is  a  duty,  and  not  because  it  is  a  tradi- 
tion of  the  elders  of  the  republic. 

On  the  other  hand,  if  the  declaration  means  any  more 
than  this,  —  whatever  it  may  mean,  —  then  its  validity  as  a 
rule  of  governmental  conduct  which  we  of  to-day  ought  to 
obey  and  follow,  aside  from  any  exigency  of  itself  calling 
for  its  exercise,  must  depend  on  the  sanction  of  congres- 
sional assent.  This,  as  we  have  seen,  has  not  only  not  been 
given,  but  has  been  in  terms  refused. 

Here  we  close  this  paper,  waiving  any  muniment  of  posi- 
tion to  be  gained  by  arguing  from  the  express  agreement 
of  the  Clayton-Bulwer  treaty,  in  which  it  was  declared  that 
neither  of  the  high  contracting  parties  would  "«/^r  occupy, 
or  fortify^  or  colonize^  or  assume  or  exercise  any  dominion  aver 
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Nicaragua^  Costa  Rica,  the  Mosquito  Coast,  or  any  part  of 
Central  America^'  and  which  remains  unabrogated  to  this 
day.  It  is  enough  to  say  that  the  resolutions  reported  by 
the  select  committee  of  the  present  Congress  cannot  be  sup- 
ported by  the  language  of  Mr.  Monroe's  message.  If  they 
could  be  so  supported,  their  conclusions  would  be  still  inad- 
missible either  on  the  footing  of  the  principles  of  interna- 
tional law,  or  of  governmental  policy  clothed  with  the  proper 
sanction  of  legislation.  The  statements  and  assumptions 
embodied  in  them  are  largely  untrue,  historically.  Neither 
the  resolutions  nor  the  message  of  our  present  executive  on 
the  same  subject  would  permit  a  work  of  great  commercial 
magnitude  and  necessity  to  be  done  or  controlled  by  the 
power  owning  the  fee-simple  of  every  foot  of  the  territory 
within  the  limits  of  which  the  enterprise  is  to  be  prosecuted, 
and  the  United  States  would  be  justified,  by  their  terms,  as 
a  matter  of  right  and  duty,  in  assuming  the  direction  and 
control  of  that  work  to  accomplish  which  neither  our  gov- 
ernment nor  our  people  may  furnish  a  dollar.  This  result 
goes  far  and  perilously  beyond  any  proper  construction  of 
the  "  Monroe  Doctrine  ;  "  and  whatever  emergency  may  in 
the  future  arise  in  connection  with  the  subject  of  the  pro- 
posed interoceanic  canal,  which  shall,  when  it  comes,  justify 
a  reassertion  of  the  declarations  of  the  message  of  December 
2,  1823,  or  others  akin  to  them,  or  even  beyond  them,  it  is 
sufficient  for  the  purpose  of  this  paper  to  say  that  it  would 
be  eminently  unjust  to  thrust  upon  that  historic  state-paper 
the  paternity  of  so  extraordinary  a  step  as  that  of  insisting 
upon  the  right  of  eminent  domain  over  a  domain  confessedly 
not  our  own. 

Charles  R.  Grant. 

VOL.  VI.  NO.  5.  49 
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Reports  of  the  Deosions  of  the  Appellate  Courts  of  the  Stati  of 
Illinois.  By  James  B.  Bradwell.  Vol.  V.  Chicago:  Chicago  Legtl 
News  Company.     1880. 

.  The  fifth  volume  of  this  series  of  Appellate  Court  Reports  includes 
all  the  opinions  of  the  four  appellate  districts  within  a  period  of 
about  three  months  from  the  appearance  of  the  volume.  It  con- 
tains an  unusually  large  number  of  valuable  opinions,  among  which 
we  note  the  following :  — 

Follansber  v.  Scottish-American  Mortgage  Company  (p.  17) 
decides  that  the  authority  to  confess  a  judgment  must  be  strictly 
pursued.  And  where  it  is  stipulated  that,  upon  failure  for  thirty 
days  to  pay  any  of  the  interest-notes  given  with  a  principal- 
note,  the  latter  may  be  declared  due  at  the  election  of  the  legal 
holder,  to  warrant  a  judgment  by  confession  for  the  whole  sum 
upon  failure  to  pay  interest,  such  failure  and  the  election  to  de- 
clare the  whole  due  must  be  clearly  shown  by  competent  evidence ; 
and  the  bill  of  exceptions  showing  no  such  evidence,  the  judgment 
was  reversed. 

Lake  Shore  and  Michigan  Southern  Railway  Company  r.  Clem, 
ens  (p.  77)  decides  that  it  is  the  duty  of  persons  about  to  cross  a 
railway  track  to  look  about  them  and  see  if  there  is  danger,  and  to 
take  proper  caution  themselves  to  avoid  accidents ;  in  default  of 
which  they  cannot  recover  for  injuries  received  at  such  crossings. 

Lake  Shore  and  Michigan  Southern  Railway  Company  v,  Roy 
(p.  82)  holds  that  when  a  servant  enters  upon  an  employment 
which  from  its  nature  is  necessarily  hazardous,  he  accepts  the 
service  subject  to  the  risks  incidental  thereto  ;  and  if  he  continues 
to  use  implements  or  machinery  which  he  knows  to  be  defective 
for  want  of  repair,  the  master  will  not  be  held  liable  for  an  injury 
within  the  scope  of  the  danger  which  both  contracting  parties  con- 
templated as  incidental  to  the  employment.  It  is  also  held  that 
an  employee  engaged  in  a  hazardous  service  is  required  to  use  very 
great  precaution  to  avoid  danger ;  and  if  he  fails  so  to  do,  and  is 
injured,  he  cannot  recover  against  his  employer. 

Silverman  v.  North-Western  Mutual   Life   Insurance  Company 
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(p.  124)  decides  that  a  receiver  should  not  be  appointed  in  a 
foreclosure  suit,  unless  an  imperative  necessity  be  shown,  arising 
from  the  insolvency  of  the  mortgageor,  or  for  the  preservation  of 
some  particular  property  for  the  parties  who  will  be  entitled 
thereto.  When  the  person  in  possession  as  the  owner  of  the 
equity  of  redemption  is  solvent,  although  the  mortgageor  is  insol- 
vent, no  sufficient  cause  exists  for  the  appointment  of  a  receiver. 

Chicago  and  North-Westem  Railway  Company  v.  Carroll  (p. 
201)  holds  that  a  railroad  company  is  not  bound  under  all  circum- 
stances to  furnish  a  sufficient  number  of  cars  so  that  all  who  may 
apply  for  transportation  may  be  provided  with  seats,  and  that 
when  passengers  apply  for  transportation  in  extraordinary  and 
unexpected  numbers,  the  company  should  be  held  only  to  the 
exercise  of  such  reasonable  diligence  in  providing  cars  as  may  be 
consistent  with  the  particular  circumstances  of  each  case.  If  the 
plaintiff  could  have  avoided  the  injury  by  entering  the  cars  at  any 
time  immediately  preceding  the  accident,  the  evidence  showing 
that  he  liad  knowlege  that  there  was  room  inside,  he  was  bound  to 
occupy  such  room. 

The  volume  is  from  the  press  of  the  Chicago  Legal  News  Com- 
pany, and  its  elegant  dress  and  typography  are  especially  worthy 
of  commendation. 

Goddard's  Law  of   Easements.     Bennett's  Edition.     Boston:  Houghton, 
Mifflin  &  Co.     1880. 

This  was  an  exclusively  English  work,  written  by  the  learned 
author  after  the  preparation  of  a  specimen  digest  of  this  branch 
of  the  law  made  by  him  in  187 1  as  an  experiment,  under  the 
direction  of  the  English  '^Digest  of  Law  Commission."  A  new 
edition  appeared  in  1877.  Prof.  Bennett  has  endeavored  to  pre- 
sent in  the  American  edition  the  law  as  it  exists  in  this  country. 
This  has  been  done  largely,  by  introducing  additions  to  the  text 
with  an  author's  freedom,  and  without  special  marks  to  indicate 
them.  About  one  hundred  have  been  thus  added  in  a  volume  of 
five  hundred  pages.  The  English  paging  has  not  been  preserved. 
The  additions  of  Prof.  Bennett  are,  however,  readily  recognized, 
since  they  usually  begin  with  the  words,  **In  America," — meaning 
in  the  United  States, — and  his  own  citations  of  authorities  are 
indicated  by  figures,  those  of  the  author  by  letters.  We  have  thus 
a  composite  work,  for  which  no  one  is  literally  wholly  responsible. 
The  fusion  seems  to  be  very  thorough,  in  general,  and  yet  it  is  a 
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welding  of  different  materials,  one  upon  the  other,  and  not  even 
a  joint  harmonious  production  of  two  authors  laboring  at  the  same 
time  for  a  common  result.  These,  however,  are  blemishes  which 
relate  chiefly  to  matters  of  taste  and  literary  excellence.  As  a 
text-book  on  the  Law  of  Easements,  such  a  production  may  even 
excel  the  treatise  of  a  single  author.  The  editor-author  who  thus 
superadds  to  the  revised  work  the  benefits  of  his  own  sound  judg- 
ment, his  different  learning,  and  his  individual  methods  of  thought 
and  statement,  may  well  accomplish  for  the  real  use  of  the  profes- 
sion more  than  the  original  author  could  himself  do.  Especially 
is  this  so  when  an  author  bred  and  trained  in  this  country  edits 
a  work  written  in  England,  or  vice  versa.  Seen  from  such  diverse 
stand-points,  in  the  light  of  differing  adjudications,  many  obscure 
questions  become  clear,  and  solve  themselves.  The  plan  of  the 
author  —  followed  necessarily  by  the  editor  —  of  treating  general 
topics,  first,  as  relating  to  all  easements,  and  then  to  each  specific 
easement,  necessitates  a  certain  repetition  which  might  have  been 
avoided  by  other  methods,  and  which  would  have  given  a  smaller 
bulk  in  more  logical  order.  It  is  to  the  credit  of  the  book  that 
this  tendency  to  expansion  and  to  introduce  collateral  matters  has 
been  even  so  successfully  resisted. 

The  work  as  now  presented  is,  beyond  question,  a  useful  one. 
It  has  a  good  reason  for  existing.  In  a  clear,  unpretentious  style, 
it  presents  an  important  branch  of  the  common  law  in  a  trust- 
worthy and  accessible  form.  Whatever  Prof.  Bennett  undertakes 
is  usually  well  done.  This  book  is  largely  his,  and  for  it  he  is  in 
some  sense  wholly  responsible.  If  a  new  edition  becomes  neces- 
sary, we  trust  he  will  strenuously  endeavor  to  reduce  and  condense. 

It  is  needless  to  add  that  the  law-printing  of  the  "  Riveisidc 
Press*'  almost  rivals  in  excellence  that  done  in  St.  Louis,  but 
some  superiority  must  yet  be  accorded  to  their  Western  com- 
petitors. 

CooLEY  ON  CoNSTrruTiONAL  LiMrFATiONS.     Foarth  Edition.     Boston :  Little, 
Brown  &  Co.     1880. 

We  have  never  adequately  noticed  the  latest  edition  of  Cooley's 
Constitutional  Limitations,  but  it  is  a  book  so  well  known  and  so 
highly  appreciated  that  any  words  of  ours  would  add  little  to  its 
reputation  as  an  admirable  text-book.  Not  long  ago  wc  had  occa- 
sion to  use  it  as  the  basis  of  a  series  of  lectures  on  Constitutional 
Law  —  a  use  which  disclosed  its  character  much  more  forcibly  and 
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clearly  than  could  be  done  by  any  mere  perusal,  however  studious. 
That  use  has  commended  the  work  as  one  with  no  rival  in  its  dis- 
tinctive province.  It  is  not  a  book  of  theories  or  ideas,  but  a  lucid 
statement  of  the  limitations  imposed  on  the  exercise  of  the  powers 
of  the  various  departments  of  the  government,  State  and  national, 
as  they  are  disclosed  by  judicial  decisions,  legal  treatises,  and  by 
history.  This  gives  scope  for  discussions  which  touch  the  Federal 
and  State  Constitutions,  with  their  several  limitations,  modes  of 
formation,  and  amendment ;  the  construction  of  their  provisions; 
the  powers  of  the  legislative  department,  the  methods  and  validity 
of  its  proceedings;  the  province  and  function  of  subordinate 
municipal  organizations;  constitutional  and  statutory  protection 
of  person  and  property;  liberty  of  speech,  of  the  press,  and  in 
religion  ;  the  right  of  taxation  and  of  eminent  domain  ;  the  State 
police  powers,  and  the  forms  and  limitations  under  which  are 
expressed  the  will  of  the  constituent  peoples.  Yet,  adequately 
stated  under  such  heads,  one  finds  what,  in  some  hands,  might 
have  expanded  to  the  dimensions  of  a  cyclopaedia.  And,  never- 
theless, the  style  is  not  a  condensed  or  very  compact  one.  There 
is  scarcely  a  page  where  the  pruning-knife  of  the  verbal  critic 
would  not  lop  off  words,  clauses,  and  occasionally  whole  sen- 
tences, with  no  detriment  to  the  book.  But  the  method  of  the 
author  is  of  the  best,  his  mastery  of  his  theme  complete,  and  his 
intellectual  presentation  of  it  combines  clearness  and  simplicity ; 
even  the  superfluous  words  do  not  impede  or  befog  the  thought. 
Such  a  book  can  be  commended  or  condemned.  It  cannot  be 
reviewed  in  less  than  a  treatise.  Hence  we  content  ourselves  with 
such  a  characterization  as  an  intimate  acquaintance  with  the 
greater  portion  warrants. 

Judge  and  Jury.     By  Benjamin  Vaughan  Abbott.     New  York:  Harper 
&  Bros.     1880. 

This  last  production  of  Mr.  Abbott  is  something  novel.  In- 
tended rather  for  the  layman  than  the  lawyer,  it  is  still  not  in  the 
order  of  "Every  Man  his  own  Lawyer,"  ''The  Business  Man's 
Assistant,"  and  other  works  of  that  kind  more  or  less  known  to 
fame,  abounding  in  forms  and  succinct  statements  of  legal  princi- 
ples. Mr.  Abbott  has  apparently  acted  on  the  presumption  that 
there  are  a  good  many  people  who  would  like  to  be  well  informed 
on  common  legal  topics,  without  caring  to  incur  the  labor  neces- 
sary for  learning  the  law  as  a  technical  science.  To  this  class  he 
addresses  himself  in  a  series  of  essays  on  such  legal  subjects  as 
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most  generally  come  up  in  ordinary  conversation.  These  are 
pointed,  well-considered,  and  readable.  The  success  of  the  book 
would  be  a  fair  test  of  the  numbers  of  that  inquiring  and  intelli- 
gent class  to  which  it  directly  appeals,  but  for  the  fact  that  many 
lawyers  will  read  it  with  pleasure  and  profit,  whether  they  are 
pleased  to  regard  it  as  professional  or  non  professional  reading. 
The  book  is  a  small  one  ;  and  we  can  conscientiously  recommend 
it  to  such  lawyers  as  may  have  enjoyed  a  summer  vacation,  and 
may  desire  to  make  a  very  gradual  return  to  severe  legal  studies. 
If  less  exciting  than  the  current  romances  gotten  up  for  sea-shore 
entertainment,  still  it  requires  less  strain  on  the  attention  than 
many  standard  law-books,  among  which  Fearne  on  ''Contingent 
Remainders"  may  receive  honorable  mention. 

The  Law  and  Practice  in  Courts  of  Prokate,  under  the  Statutes 
AND  Decisions  of  the  Supreme  Courts  of  Wiscxjnsin  and  Minnesota. 
By  George  Gary.     Chicago:  Callaghan  &  Co. 

This  book,  which  has  lain  for  some  time  on  our  table,  claims  to 
be,  and  is  no  more  than  a  local  work,  intended  for  the  two  States 
named.  The  labor  and  care  bestowed  on  the  book  by  Judge  Gary 
are  apparent,  and  can  hardly  fail  to  make  the  work  a  success 
within  the  States  to  which  it  relates.  Such  a  book  goes  largely 
into  the  hands  of  non-professional  men,  and  lawyers  in  their  earlier 
practice,  and  therefore  needs  to  be,  as  this  one  is,  a  vade  mecum, 
giving  forms  and  detailed  information  out  of  place  in  a  general 
treatise.  We  bespeak  for  it  the  attention  of  the  local  bar  for 
whom  it  was  written. 

The  Law  of  Carriers  of  Passengers.  Illustrated  by  Leading  Cases  and 
Notes.  By  Seymour  D.  Thompson.  St.  Louis:  F.  H.  Thomas  &  Co. 
1880. 

Mr.  Thompson  needs  no  introduction  as  an  author.  Some  of 
his  works  are  already  standard  authority.  Courts  of  the  highest 
standing  cite  and  rely  upon  him.  As  predicted  in  our  last  num- 
ber, he  has  just  been  elected  to  a  seat  on  the  bench  of  the  St. 
Louis  Court  of  Appeals,  an  intermediate  appellate  court,  by  a 
majority  three  times  greater  than  that  of  any  other  candidate — 
a  result  wholly  non-partisan,  and  due  to  the  active  and  zealous 
support  of  the  bar  with  almost  entire  unanimity. 

In  the  present  work  Judge  Thompson  displays  the  qualities 
which  have  made  his  previous  productions  so  highly  meritorious. 
The  plan  pursued  is  that  adopted  in  his  work  on  ''Negligence.** 
Prominent  leading  cases,  illustrative  of  the  various  aspects  of  the 
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subject,  are  made  a  text  for  the  body  of  the  work,  which  itself  is  a 
complete  treatise  on  the  Law  of  Carriers  of  Passengers,  arranged 
under  the  modest  designation  of  notes. 

The  book  opens  with  the  inception  of  the  relations  between  the 
carrier  and  the  passenger,  and  pursues  those  relations  logically 
through  some  seventeen  chapters  —  closing,  of  course,  with  reme- 
dies, procedure,  and  damages.  Forty-nine  cases  are  printed  in 
full,  but  the  author  has  endeavored  to  cite  all  the  cases  of  general 
value.  But  the  book  is  not  padded  :  it  is  meaty.  Author  and 
printer  have  sought  a  wholesome  compactness.  Careful  examina- 
tion has  reversed  an  impression  hostile  to  the  method  of  the  work, 
and  compels  the  admission  that  it  chronicles  a  new  era  in  law- 
book making. 

With  clear  statement,  systematic  and  natural  arrangement,  ful- 
ness and  accuracy  of  citation,  we  have  genuine  thought  and  inde- 
pendence of  opinion.  There  is  neither  slavish  acquiescence  in 
precedent  nor  slovenly  copying  of  authority  into  the  text.  Yet 
the  independence  of  opinion  is  so  tempered  and  restrained  as 
rather  to  strengthen  than  impair  confidence.  If  we  mistake  not, 
for  the  lawyer  who  has  a  single  case  involving  the  law  of  carriers 
of  passengers,  or  desires  to  be  conversant  therewith,  this  book  is 
a  necessity.  If  the  other  leading  topics  of  the  law  could  be  treated 
after  this  manner,  a  single  book-shelf  would  hold  a  library.  The 
execution,  indeed,  is  not  perfect.  In  some  places,  notably  pages 
200  and  201,  quotations  are  repeated,  as  if  different  assistants  had 
been  over  the  same  ground  and  their  work  had  not  been  carefully 
compared  and  assimilated.  These  are  defects  that  will  disappear 
in  later  editions.  The  plan  of  the  book,  too,  will  permit  changes 
so  as  to  conform  to  later  decisions,  with  no  detriment  to  its  gen- 
eral symmetry. 

The  printers  have  done  their  part  to  admiration.  Good  paper, 
clear,  clean  type,  with  head-lines,  catcli- words,  and  text -cases  and 
notes  so  arranged  as  to  facilitate  the  most  rapid  use  in  and  out  of 
court,  contribute  to  the  amiable  spirit  which  comes  over  the  critic 
in  his  examination  of  the  book  itself.  Every  reader  who  exam- 
ines the  work  will  join  in  the  emphasis  of  our  approbation. 

A  Treatise  on  the  Law  of  Depositions.  Comprisinir,  also,  Abstracts  of 
the  Statutory  Law  relating  ihereto.  By  Edward  P.  Weeks.  San  Fran- 
cisco: Sumner,  Whitney  &  Co.     1880. 

It  may  be  questionable  whether  any  book  executed  on  the  plan 
of  the  above  would  be  of  much  service  to  the  practising  lawyer.     It 
purports  to  give  the  English  and  American  (both  State  and  Fed- 
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eral)  statutory  law  on  the  subject  of  deposition^  and,  in  addition 
thereto,  what  the  author  calls  the  ''common,  or  general  law  of 
depositions."  But  this  "common,  or  general  law"  is  made  up 
of  the  decisions  of  the  courts  of  the  several  States  and  the  United 
States  construing  the  provisions  of  their  respective  statutes. 

The  law  of  depositions  is  statutory.  The  lawyer  in  each  State 
must  know  thoroughly  and  accurately  the  law  of  that  State  as  con- 
strued by  his  own  courts,  and  the  Federal  law,  but  has  little  con- 
cern with  the  local  law  in  force  in  other  States. 

A  considerable  portion  of  the  book  is  filled  with  decisions  as  to 
issuance  of  commission  and  filing  of  interrogatories;  but  in  the 
great  majority  of  cases  depositions  are  taken,  on  notice  to  opposite 
party,  by  oral  examination  of  witnesses,  commission  being  waived, 
even  if  otherwise  required. 

Upon  an  important  question  which  has  given  rise  to  discussion 
under  the  Missouri  statute  of  depositions,  this  book  is  silent.  Is 
the  right  to  take  depositions  properly  exercised  only  de  bene  esse 
when  the  condition  of  the  witness  warrants  apprehension  of  his 
absence  at  trial,  or  is  the  right  to  take  depositions  at  any  time 
when  suit  is  pending,  intended  as  precautionary  and  something 
more,  in  the  nature  of  substitute  for  the  old  process  of  discovery 
by  bill  in  equity  ? ' 

So,  also,  on  the  much-mooted  question  as  to  power  of  officers 
taking  depositions  (under  Missouri  statute)  to  enforce  giving  of 
testimony,  and  to  determine  the  right  to  insist  on  answers  by  com- 
mittal for  refusal,  the  treatment  is  far  from  being  complete  and 
satisfactory.* 

We  note  serious  omissions  and  inaccuracies  in  statement  of  Mis- 
souri statutory  law.  The  law  as  to  perpetuation  of  testimony^  is 
omitted.  Also  the  provisions  for  taking  depositions  on  behalf  of 
defendants  in  criminal  cases.^ 

As  to  general  execution  of  work,  little  need  be  said.  There 
are  evidences  of  haste  and  imperfect  arrangement,  particularly  in 
statement  of  what  would  otherwise  be  the  most  useful  portion  of 
the  book,  —  the  statutes,  rules  of  court,  and  decisions  comprising 
the  Federal  law  of  depositions,  —  which  materially  detracts  from 
its  value. 

*  See  Levering  v,  Schnell,  Mo.  Cl  App.,  October  term,  1879  (artide  in 
II  Cent.  L.  J.  63). 

»  Ex  parte  McKee,  18  Mo.  599,  and  Ex  parte  Munford.  57  Mo.  603,  are 
cited,  but  not  Ex  parte  Krieger,  7  Mo.  App.  367. 

3  I  Rev.  Stats.  583.  4  Rev.  Stats.  311. 
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[The  purpose  of  this  department  of  the  Rbtiew  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  he  ohtained.  To  this  end,  a 
syllahus  of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the 
journal  where  the  case  is  reported.] 
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Action.  —  See  Trespass. 

Administration.  —  Administration  upon  the  estate  of  a  person  supposed  to 
be  dead,  but  actually  living,  is  absolutely  void.  — D'Arnsmont  v.  Jones,  Sup. 
Ct-  Tenn.,  Week.  Jur.,  September  23, "^p.  409;  Alb.  L.  J.,  September  18,  p. 
229 ;  Cent  L.  J.,  September  24,  p.  253. 

Order  of  sale  of  real  estate —  Unreasonable  delay.  —  Application  for  the 

sale  of  real  estate,  made  more  than  seventeen  years  after  tne  qualification  of 
an  administrator,  constitutes  an  unreasonable  delay;  and  in  the  absence  of 
any  satisfactory  explanation,  the  Prohate  Court  ought  to  have  dismissed  the 
application  or 'denied  the  order  praved  for;  and  it  was  error  to  entertain  the 
petition  and  to  grant  the  order.  —  Estate  of  Crosby,  Sup.  Ct.  Cal.,  Pac.  Coast 
L.  J.,  October  2,  p.  804. 

Proceedings  to  establish  claim.  —  Where  one  having  a  claim  of  the  fourth 

class  against  the  estate  of  a  decedent  is  a  resident  of  this  State,  and  no  cir- 
camstances  entitling  him  to  equitable  relief  appear,  such  claim  must  he 
proved,  as  well  as  filed,  within  twelve  months  from  notice  of  appointment  of 
the  administrator.  In  proceedings  to  enforce  such  claim  it  is  not  necessary 
that  pleadings  be  filed,  or  that  the  fact  that  such  claim  has  not  heen  proved 
in  time  he  specially  set  up  as  a  defence.  The  affidavit  of  an  executor  is  com- 
petent to  show  the'  fact  of  posting  notice  of  his  appointment.  Where  the 
abstract  does  not  contain  all  the  evidence,  it  will  be  presumed  that  sufficient 
evidence  of  a  material  fact  was  given.  —  Brjwnell  v.  Williams,  Admr.,  Sup. 
Ct  Iowa,  N.  W.  Rep.,  October  2,  p.  218. 
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Admibalty.  —  Seamen  —  Wages —  Usage,  —  An  established  usage  of  acerUin 
port,  by  which  hands  employed  in  the  steam-tug  service,  at  a  certain  rate  of 
wages  per  month,  are  authorized  to  leave  at  any  time,  and  their  employers 
are  permitted  to  dischai^e  them  at  any  time,  and  who,  in  either  case,  are 
paid  up  to  the  time  of  their  leaving  or  their  discharge,  is  neither  injurious  to 
the  interests  of  commerce,  unreasonable,  nor  contrary  to  the  positive  rule  of 
law.  —  Ryon  o.  Tug,  U.  S.  Dist.  Ct.  South.  Dist.  N.  Y.,  Fed.  Rep.,  October 
6,  p.  650. 

Foreign  vessel  —  Jurisdiction — Wages. — The  nationality  of  a  foreign 

vessel,  and  not  that  of  the  crew,  should  regulate  the  action  of  a  court  <>f  ad- 
miralty in  assuming  jurisdiction  over  a  controversy  between  the  officers  and 
seamen  of  such  vessel.  The  District  Court,  unless  restrictckl  by  some  treaty 
stipulation,  may,  in  the  exercise  of  its  discretion,  assume  jurisdiction  of  a 
claim  for  wages' against  a  foreign  vessel.  —  The  Amalia,  U.  S.  Dist  CtDisL 
Me.,  Fed.  Rep.,  October  5,  p.  652. 

Cargo  —  Unloading  —  Customs  of  port.  —  The  owner  of  a  vessel  is  bound 

by  the  customs  of  a  port  to  which  he  contracts  to  carry  a  cargo,  where  the 
charter  provides  that  **  the  cargo  is  to  be  brought  alongside  the  vessel,  and 
taken  away  at  the  expense  and  risk  of  the  charterers,  according  to  the  use 
and  customs  of  the  place  of  loading  and  discharging."  The  custom  of  a 
port  to  stop  dischargmg  cargoes  of  brimstone  when  there  is  a  high  wind,  is 
not  unreasonable.  A  charter  provided  "for  prompt  loading,  without  loss  of 
time,  weather  permitting,  and  customary  lay-days  for  discharging."  flifW, 
under  all  the  circumstances  attending  the  discharge  of  the  cargo,  that  the 
vessel  had  customary  dispatch,  and  a  libel  for  demurrage  should  be  dis- 
missed.—  Bertollotew.  Part  of  cargo,  etc,  U.  S.  Dist  Ct  Dist  M.d.,  Fed. 
Rep.,  October  5,  p.  661. 

See  Charter  Party. 

Agency  op  Husband.  —  See  Realty,  Fraudulent  conveyance. 

Attachment. —  Valid  on  face  —  No  protection  to  officer.  —  The  fact  that  a 
writ  of  attachment  is  valid  on  its  face  will  not  protect  an  officer  acting  under 
it,  where  it  was  issued  without  a  sufficient  affidavit  —  Matthews  v.  Denamore 
et  al..  Sup.  Ct  Mich.,  Int.  Rev.  Rec.,  October  11,  p.  322. 

Attachment  Lien.  —  See  Sheriff's  Deed. 

Attorney.  —  Disbarment  —  Libel  on  judge.  —  An  attorney,  who  is  also  tn 
editor  of  a  newspaper,  cannot  be  summarily  disbarred  on  account  of  his 
publishing  in  his  newspaper  a  libel  on  a  judge,  not  designed  to  acquire  an 
influence  over  him  in  the  exercise  of  his  judicial  functions  through  the  in- 
strumentality of  popular  prejudice.  —  In  re  A.  J.  Steinman  et  al..  Sup.  Ct 
Pa.,  Alb.  L.  J.,  October  16,  p.  811 ;  Cent  L.  J.,  October  22,  p.  326. 

Disbarment  —  Rules  of  evidence  —  Appeal  from  discretionary  order.^ 

The  ordera  not  reviewable  in  the  Court  of  Appeals  on  the  ground  that 
they  are  discretionary  are  those  addressed  to  the  favor  of  the  court,  and 
to  which  the  applicant  has  no  absolute  right,  which  may  or  may  not  be 
granted  without  wrong  on  either  hand.  There  is  a  distinction  between  pro- 
ceedings for  contempt  occurring  in  the  presence  of  the  judge,  and  the  facts 
constituting  which  are  certified  by  him,  and  cases  of  professional  misconduct 
out  of  the  presence  of  the  court  In  the  former,  it  is  held  that  the  facts  em- 
bodied in  the  order  of  the  judge  must  be  taken  as  true ;  in  the  latter  the  right 
of  review  is  asserted,  not  only  where  there  has  been  a  want  of  jurisdiction, 
but  also  where  the  court  below  had  decided  erroneously  on  the  testimony. 
In  proceedings  to  disbar  an  attorney,  where  the  charges  are  denied,  the  com- 
mon-law rules  of  evidence  apply.  The  accused  is  not  to  be  tried  upon 
affidavits,  but  is  entitled  to  confront  the  witnesses  and  subject  them  to  cross- 
examination,  and  to  invoke  the  well-settled  rules  of  evidence.  An  attorney 
in  proceedings  for  the  probate  of  a  will,  who  had  taken  out  a  commission  for 
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Attornxt  —  Continued. 

the  examination  of  a  witness,  prepared  answers  for  such  witness  to  the  inter- 
rogatories and  cross-interrogatories,  furnished  them  to  the  witness,  who  had 
received  various  sums  of  money  from  him,  read  a  part  of  the  answers  to  the 
commissioner,  and  left  the  rest  for  the  witness  to  repeat,  and  thus  got  the 
answers  before  the  surrogate  as  honest  testimony.  Held,  sufficient  to  au- 
thorize an  order  disbarring  the  attorney,  even  though  the  answers  were  not 
shown  to  be  false  and  it  appeared  that  the  attornev  believed  them  to  be 
true.  — In  re  Eldredge,  Ct  App.  N.  Y.,  Alb.  L.  J.,  October  30,  p.  360. 

Attorney's  Pkb.  —  Stipulation  to  pay  in  case  contract  not  performed.  —  A 
stipulation  to  pay  a  reasonable  attorney-foe  to  the  plaintiff  in  case  a  promis- 
sory note  or  other  contract  is  not  performed  according  to  its  terms,  and  the 
party  entitled  to  demand  such  performance  is  compelled  to  enforce  it  by  law, 
IS  just  and  valid.  —  Wilson  Sewing-Machine  Co.  w.  Moreno  et  al.,  U.  S.  Cir. 
Ct.  Dis.  Or.,  Am.  L.  Rec,  September,  p.  157. 

Bakks  and  Banking.  —  Holder  of  unaccepted  check,  no  right  of  action. —  The 
holder  of  a  bank  check  which  has  not  been  accepted  has  no  right  of  action 
against  the  bank  on  which  it  is  drawn,  for  a  refusal  to  pay,  although  the 
drawee  had  at  the  time  of  its  presentation  sufficient  funds  on  deposit  to  pay 
the  check.  —  National  Bank  v.  National  Bank,  Sup.  Ct  Ind.,  Int.  Kev.  Rec, 
October  11,  p.  328. 

—  Right  of  hank  to  proceeds  of  note  discounted  for  insolvent  borrower,  —  A 
bank  has  an  equitable  right,  analogous  to  the  doctrine  of  stoppage  in  ^/'an^i^u, 
over  the  credit  it  gives  to  a  borrower  (who  becomes  insolvent)  for  the  pro- 
ceeds of  a  note  it  had  discounted  for  him.  —  Dou8;hertv  v.  Central  National 
Bank,  Sup.  Ct  Pa.,  Ch.  Leg.  N.,  September  18,  p.  2. 

Suits    by    depositors  —  Liability  of  stock/iolders. — Under    the    statute 

making  stockholders  of  a  banking  corporation  severally  and  individually 
liable  to  the  depositors,  to  the  amount  of  stock  held  by  them  respectively, 
the  depositors  have  an  individunl  right  to  enforce  sucli  liability  by  suits  at 
law  against  the  stockholders.  Where  such  bank  is  in  the  hands  of  a  receiver, 
appointed  for  the  purpose  of  winding  up  its  affairs,  the  receiver,  as  such,  has 
no  right  to  interfere  with  the  prosecution  of  such  suits.  The  right  conferred 
is  not  to  the  general  creditors  of  the  bank,  but  to  the  depositors.  —  Wincock 
et  al.  r.  Turpin,  Receiver,  etc..  Sup.  Ct.  III.,  Cb.  Leg.  N.,  October  2,  p.  19. 

See  Directors  ;  Dilioknck. 

BiLL£  AND  Notes.  —  Innocent  holder — Consideration. — One  B.  made  a 
negotiable  promissory  note  to  S.,  an  agent  of  M.,  for  an  organ.  The  note 
was  indorsed  and  transferred  to  the  Western  Cottage  Organ  Company, 
which  introduced  testimony  tending  to  show  that  it  purchased  the  note 
before  maturity  for  a  valuable  consideration,  and  witnout  notice  of  any 
defence  to  the  same.  Held^  that  B.  could  not  prove  the  worthless  character 
of  the  organ,  as  a  defence  to  the  note,  without  introducing  testimony 
tending  to  show  that  the  plaintiffs  had  not  purchased  the  snme  in  good  faitn 
before  maturitv. — Western  Cottage  Organ  Co.  r.  Boyle,  Sup.  Ct.  Neb., 
N.  W.  Rep.,  September  18,  p.  36. 

Accommodation  indorsement  —  Eoidence. —  Where  it  was  admitted  that 

the  defendant  indorsed  or  gave  a  note  for  the  accommodation  of  the  payee, 
all  inquiries  as  to  the  dealings  between  such  accommodation  indorser  or 
maker  and  the  payee  are  improper.  Judgment  will  not  be  reversed  for  the 
comments  of  the  trial  judge  on  the  evidence,  unless  it  appears  that  such 
comments  might  possibly  have  prejudiced  the  appellant.  —  Holmes,  Admr., 
V.  Cook,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  September  30,  p.  426 ;  N.  W.  Rep., 
October  2,  p.  89. 

-^—  Ltibality  of  indorser,  —  A  creditor  is  not  chargeable  with  the  amount  of 
the  note  of  a  third  person  delivered  to  him  by  his  debtor  as  collateral  secu- 
rity, and  the  failure  to  collect  which  was  not  caused  by  the  negligence  of  the 
CT^itor.    This  action  is  by  the  creditor  on  the  original  debt.     The  debtor 
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(the  defendant)  is  absolutely  liable  on  the  collateral  note  as  indoner,  and  the 
lud^ment  may  be  sustained  as  a  iadgraent  on  the  indorsement,  all  the  (acts 
having  been  proved  without  ooiection.  —  Maishuetz  v.  Wright,  Sap.  Cu 
Wis.,  Wis.  Leg.  N..  September  30,  p.  423;  N.  W.  Rep.,  October  2,  p.  9Sb 

See  Debtor  and  Creditoiu 

Breach  of  Bond.  —  Action  at  law  —  Equity. — Generally,  an  action  for  s 
breach  of  a  bond  h  one  at  law.  Where  a  complaint  stated  facts  constituting 
an  action  at  law,  and  the  cause  was  tried  as  one  at  law,  and  judgment  was 
for  damaires,  this  court  will  treat  the  case  as  one  at  law,  though  the  prayer 
of  the  complaint  ask  for  equitable  relief.  In  that  case  the  court  below 
would  be  directed  to  allow  the  prayer  to  be  amended  so  as  to  conform  to  the 
judgment.     Such  action  must  be  treated  as  one  at  law  for  the  purpose  of 

.  taxation  of  costs.  Where  the  court  directed  an  action  to  be  dismissed,  and 
the  order  was  not  formally  entered  of  record,  it  was  proper  for  the  court,  on 
a  rule  to  show  cause,  to'  order  that  an  order  nunc  pro  tune  be  entered  of 
record  dismissing  the  cause.  —  Boland  v,  Benson,  Sup.  CL  Wis.,  Wis.  Leg. 
N.,  October  21,  p.  3. 

Charter  Party.  —  Factors  and  agents  —  Lien  on  cargo,  —  A  party  who  em- 
ploys a  shipping  and  commission  merchant  to  ship  wheat  confers  upon  him 
power  to  do  everything  necessary,  or  proper  and  usual,  in  the  ordinary  course 
of  the  business  of  shipping  and  selling  wheat,  and  would  be  bound  by  the 
acts  of  the  a^rent  witnin  the  scope  of  his  authority;  and  the  ship-owner,  in 
the  absence  of  knowledge  to  the  contrary,  may  treat  the  shippine-merchant 
as  the  owner.  The  right  of  lien  upon  a  cargo  of  wheat  for  the  freight  and 
proper  charges  is  inseparably  associated  with  the  possession  of  the  wheat: 
so  tnat  when  the  defendant  rightfully  obtained  possession  of  it  for  the  pur- 
pose of  carriage,  from  those  who  had  the  authority  to  deal  with  it,  he  was 
entitled  to  retain  possession  until  his  duty  in  relation  to  it  had  been  dis- 
charged, or,  if  from  any  cause  the  carriage  was  dispensed  with,  until  his  lien 
upon  it  had  been  extinguished  bv  payment  of  the  ireight  and  chaises,  or  its 
equivalent.  —  Haves  v.  Campbell,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Septem- 
ber 11,  p.  162.      " 

Chattel  Mortgage.  —  Proof  of  filing  —  Estoppel — Consirueiioe  notice— 
Evidence  of  fraud. — Proof  of  the  filing  of  a  chattel  mortgage  is  sufficient, 
without  proof  of  the  entry  thereof  in  the  book  kept  by  the  town  clerk  for 
thai  purpose.  A  copy  of  the  mortgage,  and  of  the  indorsement  thereon  of 
the  filing,  duly  certified,  is  sufficient  proof  of  both.  A  second  mortgagee  of  a 
chattel  mortgaged,  who  has  taken  possession  of  the  property  and  detached  it 
from  the  freehold,  with  a  view  of  disposing  of  it  to  satisfy  her  mortgage,  is 
estopped  from  claiming,  as  against  a  prior  mortgagee  of  the  same  property, 
that  it  consists  of  fixtures  and  is  a  part  of  the  realty,  and  that  the  prior 
mortgage  should  have  been  recorded  as  a  real-estate  mortgage  to  be  con- 
structive notice  of  it  to  the  second  mortgagee.  That  the  senior  mortgagee 
took  possession  of  the  property  after  condition  broken,  and  then  surren- 
dered it  to  the  mortgageor,  with"  permission  to  use  it,  is  not  conclusive  evi- 
dence of  fraud,  but  a  fact  bearing  upon  the  question  of  intent  to  defraud  as 
as  one  of  fact.  —  Smith  v,  Waggoner,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  October 
7,  p.  483. 

Common  Carriers.  —  See  Express  Companies. 

Compensation  of  Officers. — Law  changina  salary  during  term  of  ofice.— 
Chap.  31,  Laws  1879,  which  repealed  so  much  of  the  Revised  Statutes  of  1878 
as  conferred  civil  and  criminal  jurisdiction  upon  the  Countv  Court  of  Brown 
County,  and  reduced  the  salary  of  the  judge  of  said  court  from  $3,500  to 
$1,500,  is  a  valid  act,  and  does  not  violate  that  part  of  sect  2Q,  art  4,  of  the 
Constitution,  which  provides  that  "the  compensation  of  any  public  officer 
shall  not  be  increased  or  diminished  during  his  term  of  office;'*  following; 
the  decision  in  Supervisors  v.  Hackett,  21  Wis.  618.  — The  State  ex  pel.,  etc., 
V.  Kalb  et  al.,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  October  7,  p.  431. 
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Salary  for  term,  —  Where  the  common  council  of  the  city,  at  a  regular 

meeting,  fix  the  salary  of  the  treasurer  to  be  elected,  such  treasurer  could 
claim  no  more  salary  than  that,  so  fixed  by  the  common  council.  Meet- 
ings of  the  common  council  under  the  city  charter  could  be  adjourned  by  a 
viva  voce  vote.  Where  the  charter  fixed  the  salary  of  a  city  treasurer,  the 
common  council  has  no  right  to  diminish  or  increase  it  —  City  of  Green 
Bay  V.  Brauns.  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  September  80,  p.  427;  N.  W. 
Rep.,  October  2,  p.  85. 

Constitutional  Law.  —  Special  laws.  —  A  statute  prohibiting  bakers  from 
carrying  on  their  business  on  Sunday  is  "special,"  and  therefore  unconstitu- 
tional. A  law  is  not  "general,"  within  the  meaning  of  the  Constitution, 
simply  because  it  bears  equally  upon  all  persons  to  whom  it  is  applicable. 
A  "general  law"  must  be  as'broad  as  its  obiect  —  Ex  parte  Westerfield, 
Sup.  Ct  Cal.,  Cent  L.  J.,  October  1,  p.  267;  ^ac.  Coast  L.  J.,  September 
18,  p.  211 ;  Alb.  L.  J.,  November  6,  p.  374. 

See  CoMPBNSATioN  OF  Officers. 

Contract.  —  Condition  precedent  —  Rules  for  construing  mixed  covenants  in 
policy  of  insurance. — A  policy  to  insure  the  faithful  discharge  by  an  em- 
ployee  of  certain  duties,  declared  that,  "subject  to  the  conditions  therein  con- 
tained, which  should  be  conditions  precedent  to  the  right  of  the  employer  to 
recover  under  the  policy,"  the  company  insuring  should,  "at  the  expiration 
of  three  months  next  after  proof  satisfactory  to  the  directors  "  of  the  loss 
had  been  given,  make  good  tne  pecuniary  loss  to  the  employer.  One  of  the 
conditions  was,  **ProvSled^  that  the  employer  shall,  if  and  when  required  by 
the  company  (but  at  the  expense  of  the  company  if  a  conviction  be  ob- 
tained), use  alt  diligence  in  prosecuting  the  employed  to  conviction  for  any 
fraud  or  dishonesty  (as  aforesaid)  which  he  shall  nave  committed,  and  in  con- 
sequence of  which  a  claim  shall  have  been  made  under  this  policy,  and  shall,  at 
the  company's  expense,  give  all  information  and  assistance  to  enable  the 
company  to  sue  for  and  obtain  reimbursement  by  the  employed,  or  by  his 
estate,  of  any  moneys  which  the  company  shall  have  become  liable  to  pay." 
The  employee  embezzled  the  money  of  the  insured,  who  thereupon  claimed 
to  be  indemnified  by  the  company  under  their  policy.  The  company  called 
upon  the  insured  to  prosecute  his  late  employee  under  the  above  proviso, 
which  he  neglected  to  do ;  and  they  refused  to  make  good  the  amount  em- 
bezzled. To  an  action  thereupon  brought  against  them  by  the  insured,  they 
pleaded,  inter  alia,  that  the  covenant  as  to  prosecution  was  a  condition  prece- 
dent to  the  right  of  the  insured  to  recover.  To  this  plea  the  plaintiff 
demurred,  and  the  late  Court  of  Exchequer  in  Ireland  allowed  the  demurrer. 
The  Irish  Court  of  Appeal  bein^  equally  divided,  the  company  appealed  to 
the  House  of  Lords.  Held  (Seloorne,  C.,  dissenting),  that  the  proviso  as  to 
prosecution  was  a  condition  precedent,  and  that  therefore  the  demurrer 
should  be  overruled.  —  London  Guarantee,  etc,  Co.  v,  Fearnley,  House  of 
I.x>Tds,  Irish  L.  T.,  September  18,  p.  69. 

Consideration  —  New  promise  for  old  debt.  —  C.  was  indebted  to  M.  in  a 

certain  sum,  which  he  was  unable  to  pay,  and  thereupon  it  was  agreed  be- 
tween them  that  C.  should  give  M.  his  note,  with  two  designated  securities, 
payable  in  six  months,  with  twelve  per  cent  interest,  and  that  the  note  should 
De'received  in  full  satisfaction  of  the  whole  of  the  debt  The  note  was  exe- 
cuted and  received  accordingly,  and  paid  when  due.  Held^  this  was  a  good 
accx>rd  and  satisfaction,  and  extinguished  the  debt  Subsequently  to  the  pay- 
ment of  the  note  above  mentioned,  C.  executed  in  M.'s  favor  another  note, 
the  only  consideration  of  which  was  the  remainder  of  the  original  debt  not 
covered  by  the  first  note.  Held^  that  the  second  note  was  without  legal  con- 
sideration.— Mason  V.  Campbell,  Sup.  Ct  Minn.,  Week.  Jur.,  September 
28,  p.  400. 

Equitable  title  to  land — Estoppel.  —  The  purchase  of  land  by  a  verbal 

contract,  when  part  of  the  purchase-money  is  paid  and  the  land  entered  upon, 
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and  improvements  made  upon  it  in  eood  faith,  creates  an  equitable  title  to 
the  land  superior  to  the  legal  title  or  the  vendor.  Actual  possession  of  land 
is  notice  to  the  world  of  the  title  under  which  it  is  held.  The  doctrine  that 
the  act  of  the  party  against  whom  estoppel  is  claimed,  must  be  wilful^  has 
been  overruled  or  limited.  It  extends  as  well  to  acts  of  carelessness  and  neg- 
ligence, including  or  resultin<v  in  changing  the  conduct  of  others,  as  acting 
upon  a  condition  of  facts  presumed  from  such  acts,  and  as  to  which  it  woul^ 
be  fraudulent  should  such  presumptions  be  denied ;  or  to  any  act  inducing  a 
change  of  condition  which  cannot  be  replaced  without  injury  to  the  party 
acting.  —  Whitsett  v.  Miller,  Com.  App.  Texas,  Texas  L.  J.,  October 
18,  p:  101. 

Equity  jurisdiction  to  reform  written  eoniraet.  —  The  jurisdiction  of  courts 

of  equity  to  reform  written  contracts  is  exclusive.  And  when  equity  ac- 
quires jurisdiction  for  that  purpose,  it  will  retain  jurisdiction  for  all  pur- 
poses.—  Hammel  r.  Queen  Ins.  Co.,  Sup.  Ct.  Wis,  Wis.  Leg.  N.,  October 
21,  p.  6. 

For  sale  and  purchase  of  land  —  Specific  performance.  —  Though  a  bill 

bv  the  vendee  for  specific  performance  of  a  contract  for  the  sale  and  pur- 
chase of  land  may  partake  of  the  nature  of  a  bill  to  redeem,  yet  it  is  subject 
to  the  rule  that  equity  will  not  enforce  a  contract  except  in  circumstances 
which  make  it  fair,  just,  and  reasonable.  —  Williams  v.  Williams,  Sup.  Ct 
Wis.,  Wis.   Leg.  N.,  October  21,  p.  4. 

Parol  evidence  to  vary  written  contracts.  —  The  rule  that  where  the  parties 

to  a  contract  have  reduced  it  to  writins:,extrinsicevidenceof  a  contemporaneoiu 
parol  agreement  to  conti*adict  or  vary  the  terms  of  the  written  instrument  is 
madmissible,  considered  and  applied.  —  Hubbard  v.  Marshall.  Sup.  Ct  Wis., 
Wis.  Leg.  N.,  September  80,  p.  428.    See  also  Cooper  v.  Clcghom,  p.  425. 

Specific  taxes. — Where  the  city  entered  into  a  contract  with  plaintiffs  to 

execute  and  deliver  certificates  of  special  assessment  for  building  sidewalks: 
held  to  be  a  compliance  with  their  contract  if  they  executed  and  delivered 
such  certificates.  The  citv  is  not  bound  to  pay  money  for  such  work  until 
it  had  received  the  special  tax  for  making  the  sidewalk,  into  the  city  treas- 
ury. —Jenks  et  al.  V.  City  of  Racine,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  October 
21,  p.  7. 

Soecific  performance.  —  Where  one  settles  upon  the  land  of  a  rail- 
road company  which,  by  circulars  printed  and  distributed  by  it,  is  offered 
to  any  one  settling  thereon  at  a  price  to  be  afterwards  fixed,  a  contract 
is  created  of  which  equity  will  decree  specific  performance. — Bovd  r. 
Brinckin,  Sup.  Ct  Cal.,  Cent  L.  J.,  October  8,  p.  287;  Pac  Coast  L  J., 
September  18,  p.  214. 

See  Attorkby*8  Fee;  Statute  of  Frauds;  Guaranty. 

Copyright  in  Enoravino.  —  Chromo  printed  wool-work  pattern — Prcieetvm 
of  design,  —  A  chromo  printed  Berhn  wool-work  pattern  is  not  a  piratical 
copy  of  an  engraving  from  the  same  design.  An  advertisement  by  the 
owner  of  the  copyright  of  an  engraving,  and  not  of  the  design,  warning 
print-sellers  against  selling  any  copies  of  the  subject  of  the  engraving,  it  s 
trade  libel  upon  the  producer  of  a  Berlin  wool-work  pattern  of  the  subject 
and  if  damage  resulted,  would  be  actionable.  —  Dicks  v.  Brooks,  Eng.  Ct 
App.,  Cent  L.  J.,  November  5,  p.  368. 

Corporations.  —  Conditional  subscription  to  stock.  —  When,  in  the  organisa- 
tion of  a  corporation,  it  is  necessary  that  a  certain  amount  of  stock  be 
subscribed  for,  a  conditional  subscription  for  a  portion  of  the  amount  neces- 
sary will  not  be  sufficient  for  the  purposes  of  organization,  but  the  subscrip- 
tion must  be  absolute.  The  secretary's  book  in  such  a  case  is  evidence,  but 
not  conclusive,  of  the  amount  of  subscriptions.  —  Oskaloosa  Agricultonl 
Works  V.  Parkhurst  Sup.  Ct  Iowa,  N.  W.  Rep.,  October  2,  p.  285. 
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CBnffTKAL  Law. — Agreement  tending  to  prevent  unbiaased  testimony. —  It  U  the 
ri^ht  of  the  state  to  have  the  iinhiassed  testimony  of  all  its  witnesses  in  every 
cnrainal  prosecution,  and  an  agreement  the  tendency  of  which  is  to  prevent 
this  will  not  he  enforced.  Thus,  where,  after  conviction  of  a  prisoner  for  a 
criminal  offence,  he  executed  certain  notes  in  favor  of  the  prosecuting  wit- 
ness, to  be  delivered  in  case  a  pardon  should  be  secured,  or,  on  an  appeal 
being  taken,  the  judgment  should  be  reversed,  such  notes  being  also  in  settle- 
ment of  the  civil  damages  for  a  criminal  act,  field,  on  refusal  of  the 
depositary  to  pay  over  the  money  paid  on  account  thereof,  or  surrender  the 
notes,  that  the  ai^reemont  so  to  do  would  not  be  enforced.  —  Haines  et  al.  v. 
Lewis,  Sup.  Ct  Iowa,  N.  W.  Rep.,  September  26,  p.  211. 

Attempt  to  eom,mit  murder,  —  S.,  having  a  grievance  against  W.,  solicited 

N.  to  put  poison  in  W.'s  sprin^r,  so  that  the  latter  would  be  poisoned,  and 
offerea  him  a  reward  for  so  doing.  N.  refused,  and  handed  the  pncknge  of 
poison  back  to  S.,  but  afterwards  discovered  it  in  his  pocket.  Held,  that  S. 
could  not  be  convicted  of  an  attempt  to  commit  murder  by  poisoning.  — 
Stabler  v.  The  Commonwealth,  Sup.  Ct  Pa.,  Cent  L.  J.,  'November  19, 
p.  404. 

Cireumatantial  evidence  —  Immaterial  teetimony.  —  Where  there   is  a 

reasonable  doubt  as  to  one  of  the  facts  essential  to  establish  guilt,  it  is  the 
duty  of  the  iurv  to  acquit  It  is  not  sufficient  that  the  circumstances  proved 
coincide  with  the  hypothesis  sought  to  be  established  by  the  prosecution, 
but  they  must  include  to  a  moral  certainty  every  other  nypothesis  but  the 
single  one  of  guilt  Immaterial  testimony,  which  does  not  in  any  manner 
prejudice  the  defendant's  case  before  the  jury,  is  no  ground  for  ne*w  trial  on 
ground  of  error. — The  People  v.  Anthony,  Sup.  Ct.  Cal.,  Pac.  Coast  L.  J., 
September  18,  p.  209. 

Cumulative   punishment  —  Separate  misdemeanors  charged  in  separate 

counts.  —  Where  a  defendant  is  convicted  of  separate  misdemeanors 
charged  in  separate  counts  in  the  same  indictment,  the  court  has  power 
to  pass  separate  sentences  exceeding  in  the  aggregate  the  maximum  pun- 
ishment for  one  offence.  C.  was  charged  in  the  first  count  of  the  indict- 
ment with  peijury  in  a  trial  at  Westminster,  and  in  the  second  count  with 
peijury  before  a  commissioner  in  London,  the  same  false  statement  being 
charged  in  both  counts.  He  was  tried  in  the  Court  of  Queen's  Bench  at 
bar,  convicted  on  both  counts,  and  sentenced  on  the  first  count  to  seven 
years'  penal  servitude,  and  on  the  second  count  to  a  further  term  of  seven 
years'  penal  servitude,  to  commence  immediately  on  the  expiration  of  the 
first  term.  A  writ  of  error  having  been  brought:  held,  that  the  sentences 
were  warranted  by  law.  —  Castro  v.  The  Queen,  Eng.  Ct  App.,  Cent  L. 
J.,  October  8,  p.  291. 

A  demurrer  will  be  allowed  where  two  separate  offences  are  charged  in 

the  information.  —  The  People  v.  Quivise. 

—  Evidence  freely  given  by  accused —  Verdict — Oral  direction  to  jury. — 
The  testimony  of  one  charged  with  crime,  freely  and  voluntarily  given  on 
his  examination  before  the  committing  magistrate,  may  be  proved  by  the 
State  on  his  trial.  It  was  not  error  to  allow  the  defendant  who  had  testified 
in  his  own  behalf  on  his  trial,  to  be  recalled  by  the  State  for  further  cross- 
examination  and  to  require  him  to  submit  thereto,  when  his  testimony  on 
such  further  examination  consisted  merely  of  a  denial  that  he  signed  a  letter 
exhibited  to  him  —  no  further  use  having'been  made  of  such  letter,  and  its 
contents  not  having  been  disclosed  to  the  jury.  Probably  a  written  verdict 
may  be  received  in  a  criminal  case.  In  this  case  the  jury  were  polled,  which 
is  equivalent  to  an  oral  verdict  An  oral  direction  to  the  jury  to  find  one  of 
three  written  verdicts  handed  to  them,  is  no  part  of  the 'charge.  —  The 
State  v.  Glass,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  September  80,  p.  427 ;  N.  W. 
Sep.,  October  2,  p.  82. 

^—  Express  assent  to  crime  necessary  to  conviction  —  Responsibility  for 
probaole  results  of  a  crime.  —  No  one  can  properly  be  convicted  of  a  crime 
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to  the  commission  of  which  he  has  never  expressly  or  impliedly  given  his 
assent.  Where  a  person  enters  into  a  conspiracy  with  others  to  commit  a 
felony  or  other  crime,  under  such  circumstances  as  will,  when  tested  hy  ex- 
perience, probably  result  in  the  unlawful  taking  of  human  life,  he  must  be 
presumed  to  have  understood  the  consequences  which  might  reasonably  be 
expected  to  flow  from  carrying  into  effect  such  combination,  and  to  £ave 
assented  to  the  doing  of  whatever  is  necessary  to  its  accomplishment,  even  \t\ 
the  taking  of  human  life.  But  if  the  accused  ha?  not  expressly  assented  to 
the  commission  of  the  crime,  and  the  unlawful  enterf^rise  is  not  of  such  a 
character  as  will  probably  involve  the  necessity  of  taking  human  life  in  car- 
rying it  into  execution,  there  can  be  no  implied  assent,  and  consequently  no 
crimmal  liability.  —  Lamb  v.  The  People,  Sup.  Ct.  III.,  Ch.  Leir.  N.,  Octo- 
ber 2,  p.  18. 

Indictment  defective   for  uncertainty — Use  of  disjunctive   "or.'*  —  An 

indictment  upon  General  Statutes,  chap.  267,  sect.  8,  charging  a  fraudulent 
concealment  of  a  debtor's  property,  "  with  intent  thereby  to  prevent 
the  attachment  or  seizure  of  the  same  upon  mesne  process  or  execution,'' 
although  the  language  thus  used  is  the  same  as  that  employed  in  the 
statute,  is  bad  for  uncertainty,  the  disjunctive  form  of  the  charge  leaving  it 
uncertain  whether  the  alleged  intent  was  to  prevent  the  attachment  of  the 
property  on  mesne  process  or  to  prevent  its  seizure  on  execution.  —  The 
State  V.  Naramore,  Sup.  Ct  N.  H.,  Ch.  Leg.  Adv.,  September  22,  p.  113. 

—  Indictment  for  keeping  open  bar-room  on  election  day.  —  Under  Texas 
statute  prohibiting  keeping  open  bar-rooms  on  election  days,  the  indictment 
must  allege  the  character  or  purpose  of  the  election.  —  Hoskey  v.  The  State. 
Ct  App.  Texas.  Week  Jur.,  October  14,  p.  469. 

Instructions  —  Suppression  of  testimony.  — Where  an  instruction  is  con- 
fused and  uncertain,  or  fails  distinctly  to  lay  down  the  law,  while  at  the 
same  time  it  contains  hypothetical  suggestions  of  the  defendant's  guilt,  it 
is  injurious  to  the  rights  of  the  party  on  trial.  Where  one  wilfullv  sup- 
presses testimony,  the  presumption  is  that  such  testimony,  if  produced, 
would  be  adverse  to  him.  But  in  the  absence  of  a  purpose  to  suppress 
the  evidence,  the  presumption  does  not  arise.  —  The  People  v.  Hurley, 
Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  September  11,  p.  16(5. 

Plea  in  abatement — Evidence  —  Competence  of  witness  —  Confessiom.  — 

A  plea  in  abatement  to  an  indictment  must  state  facts,  and  not  mere  conclu- 
sions of  law.  Where,  on  a  trial  for  murder,  an  Indian  was  called  as  a  wit- 
ness for  the  prosecution,  and  in  answer  to  questions  by  the  attorneys  for  the 
accused,  intended  to  test  his  capacity  to  understand  the  obligation  of  an  oath, 
answered  in  substance  that  he  meant  to  tell  the  truth,  but  failed  to  answer 
the  questions  propounded :  heldy  that  it  must  appear  that  he  had  capacity  to 
understand  the  obligation  of  an  oath  before  his  testimony  could  be  received. 
The  Code  has  not  changed  the  character  of  an  oath,  but  fiermits  all  persons 
of  sufficient  capacity  to  understand  its  obligations  to  be  witnesses.  A  con- 
fession by  A.,  in  B.'s  absence,  that  he  and  B.  committed  a  murder,  is  not 
evidence  against  B.  A  confession  is  not  sufficient  evidence  of  the  corpus 
delicti.  There  must  be  other  evidence  that  a  crime  has  actually  been  com- 
mitted, the  confession  being  used  to  connect  the  accused  with  tne  crime.  — 
Priest  V.  The  State,  Sup.  Ct  Neb.,  N.  W.  Rep.,  September  18,  p.  80. 

Robbery  —  Indictment.  —  "An  indictment  for  robbery  must  clearly  show 

upon  its  face,  by  appropriate  averment,  that  the  property  taken  belonged  to 
some  other  person  than  the  accused,  or  that  the  party  deprived  of  the  pot- 
session,  through  violence,  was  entitled  to  such  possession  as  against  the  ac- 
cused. The  owner  of  property,  and  entitled  to  its  possession,  cannot  be 
guilty  of  robbery,  without  he  takes  it  from  another  by  violence  and  putting 
m  fear  of  life."  — Barnes  v.  The  State,  Ct  App.  Texas,  Texas  L.  J.,  Octo- 
ber 18,  p.  109. 
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Writ  of  prohibUion  —  Depositions.  —  The  writ  of  prohibition  will  not  be 

gpranted  to  prevent  a  Superior  Court  from  looking  into  and  considering  depo- 
sitions and  evidence  transmitted  to  it  and  on  me  among  the  papers  of  the 
case,  on  the  hearing  of  a  motion  to  set  aside  an  information  on  tne  ground 
that  the  depositions,  etc.,  transmitted  showed  a  higher  offence  than  the  crime 
of  manslaughter,  for  which  petitioner  had  been  held  to  answer. — £x  parte 
Wreden,  Sup.  Ct.  Cal.,  Pac.  Coast  L.  J.,  September  11,  p.  12&. 

Debtor  and  Creditor.  —  Composition  —  Secret  payment — Bona  fides. — 
In  a  composition  by  a  debU^r  with  creditors,  by  which  they  agree  to  accept 
a  portion  of  their  debts  in  satisfaction  of  the  whole,  the  debtor  must  exer- 
cise the  utmodt  good  faith,  and  if  he  secretly  agree  to  piiy  out  more  than  the 
stipulated  percentage,  the  composition  is  void.  Where,  however,,  notes  of 
the  debtor,  with  the  indorsement  of  a  third  person,  were  given  for  a  portion 
of  the  debt,  and  accepted  as  satisfaction  of  the  whole,  and  the  party  before 
accepting  the  same  knew  of  the  additional  payment  to  another  creditor, 
held^  that  he  could  not  thereafter  claim  the  settlement  was  invalid.  —  Bower 
r.  Mety,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  October  2,  p.  239. 

Refusal  to  accept  draft  in  payment  of  debt.  —  The  mere  fact  that  a  cred- 
itor once  refused  to  accept  a  draft  on  a  certain  person  in  payment  of  his 
claim  will  not  lustify  him,  after  he  has  received  such  a  draft  some  six  weeks 
afterwards  without  objection,  to  treat  it  as  a  nullity  and  disregard  it,  and 
neither  present  it  to  the  drawee  or  return  it  to  the  drawer  for  the  space  of  a 
year.  By  so  treating  the  draft,  and  so  neglecting  to  present  or  return  it,  the 
payee  makes  it  his  own  and  discharges  the  drawer.  —  Allan  v.  Eldred,  Sup. 
Ct.  Wis.,  Wis.  Leg.  N.,  October  7,  p.  483. 

See  Insurance,  Life. 

De£D.  —  Acceptance  of  executed  only  by  grantor  binds  grantee.  —  The  accept- 
nnce  by  the  gnintee,  of  a  deed  or  land-contract  executed  by  the  grantor  alone, 
binds  such  grantee.  Plaintiff  sold,  assigned,  and  delivered  to  defendant,  for  an 
aj;i^reed  consideration  in  money,  certain  notes  and  mortgages  of  a  third  party, 
and  all  his  interest  in  a  contract  for  the  sale  of  certain  land  l)y  him  to  such  third 
party,  the  assignment  being  in  writing,  under  seal,  executed  by  the  plaintiff 
alone,  and  containing  a  statement  of  the  consideration  and  stipulations  for 
the  security  of  the  plaintiff,  and  as  to  the  effect  of  a  default  bv  defendant  to 
make  the  payments  therein  specified ;  and,  in  execution  of  said  agreement, 
defendant  paid  a  part  of  the  sum  named  as  consideration,  and  delivered  to 
plaintiff  his  three  promissory  notes  for  the  remainder.  In  an  action  on  the 
notes,  heldy  that  defendant  cannot  prove  a  contemporaneous  oral  agreement 
by  which,  in  case  the  timber  on  the  lands  described  in  the  contract  should 
fall  short  of  a  certain  amount,  he  was  to  be  allowed  at  a  certain  rate  per 
thousand  for  the  shortage,  and  that  there  was  such  a  shortage.  —  Hubbara  v. 
Marshall,  Sup.  Ct.  Wis.,  N.  W.  Rep.,  October  2,  p.  79. 

Ambiguity  in  description.  —  The  quantity  of  land  mentioned  in  a  deed  is 

no  description ;  but  when  boundaries  are  doubtful  in  themselves,  quantity 
often  becomes  the  controlling  fact,  and  makes  the  metes  and  bounds  cer- 
tain. —  Winans  v.  CTiene}',  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  September  18, 
p.  194. 

Conditions  restraining  alienation  and  liability  for  debts  void.  —  Land  was 

conveyed  by  A.  to  B.  for  his  life,  and  after  B.'s  death  to  B.'s  children,  if 
he  left  any,  otherwise  to  C.  The  deed  provided  that  the  land  should  not  be 
conveyed  bv  B.,  or  sold  for  his  debts.  Held,  that  these  conditions  were 
void.  —  McCleary  v.  Ellis,  Sup.  Ct  Iowa,  Cent  L.  J.,  November  12,  p.  889 ; 
Alb.  L.  J.,  October  30,  p.  347. 

Dk£I>  by  Disseizee.  — Rights  of  grantee.  —  Although  a  deed  of  the  real  owner 
of  land,  who  is  disseized,  does  not  give  the  grantee  a  le^l  right  to  maintain  a 
real  action  in  his  own  name,  it  gives  him  such  an  equitable  interest  that  if 
he  peaceably  takes  and  holds  possession,  the  disseizor  cannot  recover  the  land 
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in  a  writ  of  entry  against  him.  Making  an  entry  on  the  premises  in  such  h 
case  may  be  such  an  invasion  of  the  possession  of  the  disseizor  as  to  render 
the  grantee  of  the  disseizee  liable  in  trespass  qitare  claumim  for  at  leist 
nommal  damages.  —  Kawson  0.  Putnam,  Sup.  Jud.  Ot  Mass.,  Bep.,  Septem- 
ber 29,  p.  403. 

DiLiosNCE  AND  Skill.  —  See  Directors. 

Directors.  —  Liability  of — Skill  and  judgment  required  by  law. — Trustee? 
and  directors  of  savings  banks  are  bound  to  the  exercise  of  skill  and  judg- 
ment as  well  as  care  and  diligence.  The  remarks  of  Sharswood,  J.,  m 
Spering*3  Appeal,  71  Pa.  St.  li,  that  directors  "are  not  liable  for  mistakes 
or  judgment,  even  though  they  may  be  so  gross  as  to  appear  to  us  absurd 
and  ridiculous,  provided  thev  are  honest,"  condemned.  —  Hun  v.  Carev,  Cl 
App.  N.  Y.,  Cent,  L.  J.,  October  16,  p.  307;  Alb.  L.  J.,  October  23,  p.  829. 

Divorce.  —  Cruelty.  —  Where  the  husband  seized  his  wife  and  violently  threw 
her  upon  the  floor,  and  otherwise  abused  her,  held  sufficient  to  constitute 
crueltv  within  the  meaning  of  the  statute.  —  Beyer  v.  Beyer,  Sup.  Ct  Wis., 
Wis.  Leg.  N.,  October  21,  p.  8. 

Hoynestead — Annulment  of  illegal   marriage,  —  In    a    proceeding  for 

divorce  and  alimony  the  homestead  laws  have  no  application,  and  the  court 
may  dispose  of  and  divide  the  homestead  in  such  manner  as  may  seem 
equitable  and  just  And  in  an  action  to  annul  an  illegal  marriage,  where  a 
party  is  entitled  to  compensation,  as  in  case  of  divorce,  an  attachment  on 
Dehalf  of  such  part^  may  be  lawfully  levied  upon  homestead  property. 
Defendant  in  this  action,  having  taken 'his  conveyance  8ubse<^uent  to  plain- 
tiff's attachment  thereon  and  the  entry  of  such  attachment  m  the  encum- 
brance book,  took  with  notice  and  acquired  no  superior  rights.  —Daniels  r. 
Morris,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  October  2,  p.  220. 

Right  to  strike  out  answer  for  contempt.  —  A  court   has  power,  in  an 

action  for  divorce,  to  strike  out  the  answer  of  a  defendant  who  is  in  con- 
tempt by  a  failure  to  obey  the  order  of  the  court  directing  him  to  par 
alimony  "^pendent  lite.  —  Walker  v.  Walker,  Ct  App.  N.  YT,  Alb.  L.  J., 
November  6,  p.  872. 

Elections.  —  Qualifications  of  officers  —  Rules  of  construction.  —  Rule  laid 
down  in  The  State  o.  Murray,  28  Wis.  96,  to  the  effect  that  if  one  elected  U> 
office  is  eligible  at  the  time  of  the  commencement  of  his  term,  it  is  imma- 
terial whether  he  was  so  eligible  at  the  time  of  his  election,  criticised,  but 
followed.  Where  there  is  no  flagrant  violation  of  principle,  it  is  better  that 
a  rule  not  abstractly  correct  but  once  established,  be  followed,  than  to  be 
perpetually  open  to  inquirv.  —  The  State  ».  Trumpfi  Sup.  Ct  Wia^  N.  W. 
Rep.,  October  2,  p.  94. 

Eminent  Domain.  —  Franchise  defined  —  Appeal  —  Practice.  —  The  right  of  a 
railroad  company  to  condemn  private  property  for  corporate  purposes  is  a 
franchise,  witnin  the  meaning  of  the  term  as  used  in  the  Constitution  and  Uws. 
The  term  "  franchise,"  as  used  in  the  statute,  is  used  in  its  strict  legal  sense, 
and  not  in  its  broad  and  popular  sense ;  and  is  understood,  when  used  in  the 
statute  or  elsewhere  in  the  law,  as  meaning  a  special  privil^e  conferred  br 
grant  from  the  State  or  sovereign  power  as  being  something  not  belonging  to 
the  citizen  of  common  right  In  this  case  the  bill  was  flle3  to  restrain  exer- 
cise of  the  right  of  eminent  domain.  Held^  that  the  statute  does  not  limit 
the  right  of  appeal  in  such  case  to  suits  which  are  instituted  directly  for  the 
purpose  of  determining  the  right  to  the  fi-anchise,  or  the  title  to  the  fran- 
chise :  it  applies  to  cases  in  which  the  franchise  is  involved ;  and  that 
although  in  this  case  the  direct  object  of  the  suit  is  not  to  oust  the  defendant 
from  the  possession  of  the  franchise,  yet  the  right  is  wrapped  up  or  involved 
in  the  controversy.  —  Dunbar  v.  Indianapolis  R.  Co.,  oup.  Ct  DU  Week. 
Jur.,  September  28,  p.  401. 
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Eminent  Domain  —  Continued. 

Railfoad  crosaing  track  of  another  —  Jurisdiction  of  Federal  court  — 

Removal  of  cattae. — When  a  petition  is  filed  in  a  State  court  for  the  con- 
demnation of  land  by  one  railroad  across  the  track  of  another  railroad,  under 
the  provision  of  a  State  law,  and  the  cause  is  removed  to  the  Federal  court, 
the  latter  court  cannot,  on  motion,  prior  to  the  time  when  the  defendant  is 
required  to  answer  the  petition,  make  an  order  appointing  commissioners  to 
ascertain  the  amount  of  damages  to  be  paid.  The  defendant  in  such  petition 
has  the  right  to  show  cause  asainstjgranting  the  petition.  Upon  the  removal 
of  a  cause,  the  jurisdiction  of  the  Federal  court  attaches  for  some  purposes, 
and  may  be  exercised  on  entering  a  copy  of  the  record ;  but  its  jurisdiction  is 
not  complete  so  as  to  hear  ana  determine  a  cause,  although  a  transcript  is 
filed,  until  on  the  day  prescribed  by  the  statute.  —  In  re  Bamesville,  etc.,  R. 
Co.,  U.  S.  Cir.  Ot  DisL  Minn.,  Ch.  Leg.  N.,  October  80,  p.  51. 

Right  of  way  given  by  United  States — State  law — Powers  of  commis- 
sioners, —  The  right  of  way  of  the  Union  Pacific  Railway  is  not  property  of 
the  Federal  government  set  apart  for  its  own  public  use,  so  as  to  exempt  it 
from  the  operation  of  a  law  of  the  State  of  Nebraska  (G^n.  Stats.,  sects.  97, 
113)  respecting  the  crossing  and  connecting  of  railroads  and  the  condemna- 
tion of  property  for  those  purposes.  Said  law  applies  to  every  railroad 
company  operating  a  railroad  within  the  State.  In  the  condemnation  of  a 
right  of 'way,  in  the  exercise  of  the  power  of  eminent  domain,  a  majority  of 
the  persons  authorized  to  make  the  award  have  power  to  decide  upon  \he 
same,  provided  all  act  on  the  matter. —  Union  Tacific  R.  Co.  v.  Burling- 
ton &  Missouri  River  R.  Co.,  U.  S.  Cir.  Ct.  Dist  Neb.,  Rep.,  September  22, 
p.  367;  Ch.  Leg.  N.,  October  2,  p.  17. 

State  statutes  —  Northern  Pacific  Railway,  —  The  charter  of  the  North- 
em  Pacific  Railway  Company,  obtained  from  the  general  government, 
does  not  exempt  its  right  of  way  from  the  operation  of  the  laws  of  the 
State  of  Minnesota,  and  forbid  a  railroad  company  organized  under  the 
general  law  of  the  State  to  exercise  the  ri^ht  of  eminent  domain.  In  Min- 
nesota, a  railway  corporation  can  only  take  possession  of  lands  under  the 
power  of  eminent  domain  after  the  compensation  for  the  property  to  be 
taken  is  assessed  and  paid,  or  on  appeal  from  the  award  of  the  commissioners 
by  ezecutizig  a  bond  conditioned  to  pay  the  award.  —  Northern  Pacific  R. 
Co.  V,  St.  Paul.,  etc,  R.  Co.,  CJ.  S.  Cir.  Ct.  Dist  Minn,,  Fed.  Rep.,  October 
12,  p.  702. 

Damages  —  Report  of  viewers  —  Fatal  omissions.  —  Viewers  appointed 

to  assess  damages  for  the  construction  of  a  railroad  and  works  connected 
therewith,  must  state  in  their  report  the  material  facts  which  constitute  the 
elements  of  damage  or  advantage  to  the  owner  of  the  land  affected  thereby. 
A  report  is  fatally  defective  which  omits  to  state  that  the  jury  had  made  a 
fair  comparison  of  the  probable  advantages  and  disadvantages  likely  to  result 
to  the  land-owner  from  the  new  railroad,  and  had  made  allowance  for  the 
probable  advantages.  —  Philadelphia  &  Erie  R.  Co.  v.  Coke,  Sup.  Ct  Pa., 
W.  N.  C,  September  28,  p.  72. 

Estoppel.  —  See  Guaranty. 

Evidence.  —  The  assessment-roll  of  a  county  is  not  conclusive  evidence  of  its 
contents  in  a  proceeding  directly  based  upon  its  correctness. — The  People 
V,  Lansing,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  September  11,  p.  161. 

Gross-examination.  —  On  cross-examination,  all  questions  properly  within 

the  scope  of  the  direct  examination,  which  do  not  tend  to  criminate  the  wit- 
ness, and  which  tend  to  elucidate,  vary,  contradict  or  affirm  his  direct  testi- 
mony, are  pertinent  and  proper.  —  Stanton  County  v.  Canfield,  Sup.  Ct 
Neb.,  N.  W.  Rep.,  September  18,  p.  27. 

—  Parol,  in  explanation  of  plats.  —  Parol  evidence  is  admissible  to  show 
that  certain  lots  on  a  map  mtroduced  in  evidence  were  originally  colored 
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EvTDKNCE  —  Continued. 

for  the  purpose  of  designating  them  as  school  lots.  —  Board  of  Education  v. 
Keman,  Sup.  Ct  Cal.,  Ch.  Leg.  N.,  October  30,  p.  68. 

—  Religious  belief  of  witness.  —  The  mode  of  proceeding  to  ascertain  the 
competency  of  a  witness  is  discretionary  with  th'e  court.  Therefore,  a  wit- 
ness objected  to  on  the  ground  of  want  of  religious  belief  may  be  exam- 
ined on  the  voir  dire  before  evidence  of  witnesses  to  sustain  the  objection 
has  been  heard.  —  Arnd  v.  Ammling,  Ct  App.  Md.,  Cent.  L.  J.,  November 
12,  p.  387. 

Testimony  of  experts.  —^  Usualljr  the  question  whether  a  person  be  an  ex- 
pert is  for  the  trial  court  to  determine  definitely,  and  the  ruling  will  not  be 
reviewed;  but  in  this  case  the  defendant  was  entitled  to  the  opinion  of  the 
witness,  based  as  it  was  upon  his  own  experience.  —  Snowden  v.  Idaho 
Quartz  Mining  Co.,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  September  18,  p.  2S1. 

Exemptions.  —  Stock  in  trade.  —  Unfinished  burial-cases  and  caskets,  upon 
which  additional  labor,  expense,  and  material  must  be  put  before  they  can 
be  deemed  finished,  or  fit  for  sale  and  use,  when  owned  and  held  by  a  manu- 
facturer for  the  purpose  of  being  so  finished  and  made  fit  for  use  by  him, 
constitute,  in  part,  his  "stock  in  trade,"  within  the  meaning  of  that  phrase 
as  it  is  used  in  the  exemption  law  (Gen.  Stats.,  chap.  66,  sect  279,  subsecL 
8),  and  they  are  exempt  from  sale  on  execution  within  the  limits  prescribed 
by  that  statute  as  to  value.  A  mere  failure  to  claim  a  right  of  exemption 
at  the  time  of  a  levy  upon  exempt  personal  property,  no  prejudice  oeing 
shown  as  resulting  therefrom,  will  not  precluae  a  party  from  asserting  the 
right  afterwards,  and  before  the  sale.  A  disclaimer  by  the  debtor  of  anv 
ownership  of  the  property  levied  on  will  not  estop  him  from  afterwards 
asserting  and  proving  his  title  thereto  as  owner,  when  the  disclaimer  has  not 
influenced  the  conduct  of  the  oflScer,  or  been  acted  on  bv  hini  or  the  pUin- 
tiflT  in  the  execution.  —  McAbe  v.  Thompson,  Sup.  Ct'^finn.,  N.  W.  Rep.. 
September  18,  p.  67. 

Express  CoMPAinKS-.  —  Railroads  —  Common  carriers  —  Injunction  —  Om- 
tempt  —  Advice  of  counsel,  —  The  refusal  of  a  railroad  company  to  carry  an 
express  company's  safes  and  chests,  unless  it  was  allowed  to  open  the  same 
and  inspect  their  contents,  or  was  furnished  with  an  inventory  of  such  con- 
tents, with  the  further  understanding  that  the  railroad  company  micfht, 
whenever  it  saw  fit,  open  and  inspect  the  safes  and  chests  of  the  express 
company,  and  also  collect  the  freight  on  each  separate  article  or  parcel  con- 
tained therein,  as  if  each  had  been  shipped  by  itself,  violates  both  the  ex- 
press company's  rights  as  a  shipper,  and  the  terms  of  an  interlocutoryjud^- 
ment  temporarily  restraining  an  interference  with  the  express  com'panv's 
business.  The  officers  and  employees  of  such  railroad  are  not  liable  for  con- 
tempt in  thus  violating  such  injunction,  where  they  have  acted  under  the 
advice  of  able  and  reputable  counsel,  and  where  it  was  chieflv  desired  to  ob- 
tain a  construction  of  the  injunction  order.  —  Dinsmore  v.  Louisville,  etc, 
R.  Co.,  U.  S.  Cir.  Ct  Dist  Ind.,  Fed.  Rep.,  October  5,  p.  598. 

Franchise.  —  See  Eminent  Domain. 

Grand  Juror.  —  Not  liable  in  damages.  —  A  grand  juror  is  not  liable  in  dam- 
ages for  returning  an  indictment  against  another,  even  where  be  acts  upim 
insufficient  evidence,  and  with  a  malicious  desire  to  injure  the  person  a^mst 
whom  the  indictment  is  found.  — :  Turpen  ©.  Booth,  Sup,  Ct  Cal.,  Ce^t  L. 
J.,  November  19,  p.  406. 

Guaranty.  —  Conditional  —  Subrogation  —  Notice  of  acceptance,  —  Action  on 
a  guaranty  as  follows:  "H.  R.  H.,  Esq. :  If  Mr.  J.  G.  H.  contracts  with 
you  for  lime  and  plaster  to  be  used  in  fire-proofing  and  plastering  city  hall 
and  court-house  buildings  in  Providence,  promising  to  pay  your  Dills' from 
moneys  received  by  him  for  work  done  on  said  l)uilding8,  I  will  guarantee 
the  faithful  performance  of  such  contract  with  you.    Yours  truly,  J.  G.  B." 
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Guaranty  —  Continued. 

Held^  that  this  offer  of  guaranty  was  conditional ;  that  B.  was  entitled  to 
notice  that  the  condition  was  accepted,  and  that  without  distinct  notice  of 
such  acceptance  it  did  not  take  effect  The  lime  and  plaster  were  in  fact 
furnished,  not  by  H.,  but  by  the  plaintiff  E.  Held,  that  K.  could  not  hold 
B.  on  his  guaranty  offered,  to  H.,  nor  could  he  maintain  his  action  on  the 
zround  that  H.  was  his  agent.  — King  v.  Batterson,  Sup.  Ot  R.  I.,  Cent  L. 
J.,  September  17,  p.  226 ;   West  Jur.,  September,  p.  40^. 

Former  adjudication —  Plea  in  abatement.  —  To  a  suit  upon  a  guaranty 

of  a  note,  the  defendant  pleaded  a  former  adjudication.  It  appeared  that  in 
a  former  action  the  defendant  had  pleaded  that  the  plaintiff  had  not  shown 
that  he  had  exhausted  his  remedy  against  the  maker,  and  the  pleft  was  sus- 
tained and  judgment  rendered  against  plaintiff  for  costs.  Held,  that  the 
matter  plf^aded  in  the  former  suit  was  in  abatement  only,  and  the  plea  in  the 

Eresent  action  insufficient  in  bar.  —  Boyer  et  al.  o.  Austin,  Sup.  Ct  Iowa,  Ch. 
«g.  N.,  October  30.  p.  68. 

HnsBAiTD  AND  WiFK.  —  Wife's  mortgage  to  secure  husband's  debts,  —  When  a 
wife  mortgages  her  separate  property  to  secure  the  payment  of  her  husband's 
debts,  she  becomes,  as  between  herself  and  husband,  a  surety  only ;  and  the 
husband  purchasing  such  property  at  foreclosure  sale  is  but  paying  his  own 
debt,  and  took  and  held  the  property  in  trust  for  the  plaintiff.  A.  party  pur- 
chasing the  same  of  the  husoand  is  hound  to  take  notice  of  the  trust,  it  ap- 
pearing on  the  records  that  the  property  had  been  deeded  to  the  wifSe  as  her 
separate  property.  —  Hassey  v.  Wiike,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Sep- 
tember 11,  p.  147. 

Married  woman's  separate  property  —  Conveyance  by  husband,  —  A  wife 

owned  and  resided  with  her  husband  upon  lands  which  were  her  separate 
property  and  estate  under  the  statute.  Her  husband  conveyed  these  lands  to 
a  trustee  to  secure  the  payment  of  a  debt  The  trustee  sold  the  lands,  in  pur- 
suance of  the  power  contained  in  the  deed  of  trust,  and  made  a  deed  to  the 
purchaser;  after  which  the  husband  acknowledged  himself  to  be  a  tenant  of 
the  purchaser,  to  whom  he  agreed  to  pay  rent  for  the  lands.  In  an  action 
brought  by  the  purchaser  'against  the  husband  for  the  possession  of  the 
land,  held,  that  the  wife  should  be  admitted  a  defendant,  and  that  upon 
these  facts  the  plaintiffs  could  not  recover.  —  Chaffe  &  Bro.  v,  Oliver,  U.  S. 
Cir.  Ct  East  Dist  Ark.,  Fed.  Rep.,  October  5,  p.  609. 

See  Marriage  ;  Realty,  Fraudulent  conveyance. 

Inherit ANCB.  —  Statute  of  Distributions  —  Lex  loci — Child  legitimized  by 
post-natal  marriage. — A  child,  illegitimate  according  to  English  law,  but 
who  has  been,  according  to  the  laws  of  its  domicile  and  of  its  parents'  domi- 
cile, legitimized  by  a  post-natal  marriage,  cannot  take  under  the  Statute  of 
Distributions  as  one  of  the  next  of  kin  of  an  intestate  dying  domiciled  in  Eng- 
land. The  word  "children,"  in  the  Statute  of  Distributions,  means  children 
according  to  the  English  law.  —  Re  Goodman's  Trusts,  Eng.  High  Ct.  Just. 
Ch.  Div.,  Alb.  L.  J.,  October  2,  p.  272. 

Inbttkance,  Fire.  —  Explosives  —  Conditions  of  policy.  —  Where  a  flre  oc- 
curred in  a  flourin^mill,  and  as  an  incident  of  the  flre  an  explosion  of  flour- 
dust  occurred,  which  destroyed  the  mill,  although  the  policies  contained  a 
clause  providing  that  the  company  should  not  l>e  held  liable  for  any  loss 
caused  b^  explosion,  held,  that  there  was  nothing  in  the  policies  to  with- 
draw their  protection  in  case  of  flre,  although  an  explosion  was  an  incident  of 
such  fire :  tne  companies  were  protected  against  flre  resulting  from  an  ex- 
plosion, but  not  against  an  explosion  as  the  result  of  a  flre ;  that  the  term 
"explosives"  does  not  apply  to  explosives  accidentally  present  of  a  known, 
flxea  character,  and  an  element  of  the  business,  like  flour-dust;  that  the  com- 
panies were  liable  for  the  loss.  —  Washburn  v.  Insurance  Companies,  U.  S. 
Cir.  Ct  Dist  Ohio,  Ins.  L.  J.,  October,  p.  761. 
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Insurance,  Fire—  Continued. 

Mortgageor  and  mortgagee,  —  Where  a  policy  of  insurance  running  to  a 

mortgageor  is  made  payable  to  the  mortgagee,  and  it  is  averred  in  the  com- 
plaint that  the  mortgage  debt  exceeds  the  sum  insured,  the  mortgageor  alone 
may  maintain  an  action  on  the  policy.  —  Hammel  0.  Queen  Ins.  Co.,  Sup. 
Ct.  Wis.,  Wis.  Leg.  N.,  October  21,  p.  5. 

See  Contract,  Equity  jui-iadiciion, 

Policy  transferred  without  consent  of  comvany  —  Acceptance  ofvremiums 

from  purchaser  —  Partner's  rights,  —  A  conaition  declaring  that  tne  policy 
shall  oe  void  when  the  property  insured  shall  be  sold,  either  by  conveyance 
or  under  executory  contract,  unless  the  policy  is  transferred  to  the  pur- 
chaser, with  the  consent  of  the  company  indorsed  thereon  in  writing,  can- 
not be  waived  by  the  acceptance  of  premiums  from  the  purchaser  bv  the 
local  Agent,  in  presence  of  tne  seneral  a^ent,  although  both  had  knowledge 
of  the  transfer.  Said  policy  also  contauied  a  condition  that  "  no  a^nt  is 
empowered  to  waive  any  of  the  conditions  of  this  policy,  either  betore  or 
after  loss,  without  special  authority  in  writing  from  tne  company."  The  in- 
terest of  one  partner  in  a  policy  of  insurance  is  not  affectea  by  the  transfer 
of  his  copartner's  interest  in  the  property  to  a  third  party.  And  although 
the  policy  is  void  as  to  the  copartner  Who  transferred  bis  interest  in  toe 
property,  contrary  to  the  conditions  therein  expressed,  ^et  it  is  not  wholly 
void,  and  the  remaininj^  partner  should  pay  tne  premiums  it  calls  for,  to 

grevent  it  from  bepomfne  wholly  void.  —  Shuggart  p.  Lycoming  Fire  Ins. 
o..  Sup.  Ot.  Cal..  Pac  Coast  L.  J.,  SeptemberlS,  p.  222. 

Use  of  kerosene  —  Waiver  of  conditions  of  policy,  —  A  policy  of  insur- 
ance stipulated  that  it  should  be  void  if  camphene,  buming-flui^  or  refined 
coal-oils  were  kept  for  sale,  stored,  or  used  on  the  promises  without  written 
consent.  The  aeent  inspected  the  premises,  saw  the  means  of  lighting  them, 
and  was  informed  that  kerosene  was  used  for  that  purpose,  and  thereupon 
procured  the  policy  of  insurance.  While  kerosene  may  be  deemed  a  coal- 
oil  in  the  commercial  sense,  the  prohibition  was  not  so  clear  in  its  terms  as 
to  unmistakably  indicate  to  the  insured  that  the  use  of  kerosene  was  pro- 
hibited, and  under  the  circumstances  it  must  be  presumed  not  intendea  to 
be  prohibited.  The  knowledge  of  its  use  by  the  agent  was  a  waiver  of  the 
required  consent  —  Bennett  v,  N.  B.  &  Mer.  Ins.  Co.,  Ct  App.  N.  Y.,  Ch. 
Leg.  N.,  September  18,  p.  8. 

Insurance,  Life.  —  Transfer  of  policy  by  delivery  to  wife  —  Creditors 
claim  defeated,  —  The  policy  was  taken  out  by  the  husband,  and  subse- 
quently kept  in  the  safe  of  his  firm.  Afterwards  the  firm  became  embar- 
rassed, and  the  creditors  granted  an  extension  through  his  representation  as 
to  the  ownership.  After  nis  death,  his  wife  claimed  that  he  had  given  the 
policy  to  her  while  still  solvent,  by  repeated  verbal  declarations.  In  a  con- 
test between  the  firm  and  the  wife,  held,  that  any  act  showing  not  merely 
an  intention  to  transfer,  but  that  such  intention  was  regarded  as  carried  into 
effect  without  written  evidence  of  the  transaction,  is  sufficient  to  transfer  a 
chose  in  action ;  that  gifts  inter  vivos,  like  gifts  causa  mortiSy  mav  be  made 
by  mere  delivery  of  the  evidence,  and  the  delivery  may  be  proved  by  decla- 
rations of  the  donor:  that  if  a  valid  gift  be  made,  the  husband  may  properly 
become  the  subsequent  custodian  of  it  in  behalf  of  his  wife.  Kxceptions 
sustained.  —  Estate  of  F.  D,  Malone,  Sup.  Ct  Pa.,  Ins.  L.  J.,  Octooer,  p. 
767. 

Assignment  of  policy — Equity,  —  When  a  partj  holding  a  piolicy  in  an 

association  which  entitled  him,  in  case  of  personal  injury,  to  certain  benefits^ 
and  the  sum  of  $2,500  on  his  death,  on  payment  of  all  assessments  against 
him,  and  he  being  absent  from  home  ana  indebted  for  assessments  which  he 
was  unable  to  pay,  sent  his  wife  a  writing  that  he  made  his  life-policv  read 
for  her  benefit  in  case  of  his  death,  and  for  her  special  benefit,  and  aA  that 
might  be  derived  there^om,  and  also  wrote  to  her  of  his  inability  to  pay  his 
dues,  and  that  "this  makes  the  policy  yours  if  you  will  keep  it  up,     and 
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IxsuRAKCS,  LiFB  —  Continued. 

she  paid  the  assessments  accordingly:  held^  that  this,  in  connection  with 
the  wife's  act,  amounted  to  an  equitaole  assignment  of  the  sum  payable  by 
the  policy  on  his  death,  but  not  of  the  sum  payable  for  personal  injury,  and 
that  on  his  death  she  was  entitled  to  receive  the  sum  due  on  the  policy. 
^Then  neither  the  wife  nor  the  children  of  an  assured  have  any  interest, 
conditional  or  otherwise,  in  an  insurance  of  the  party's  life  so  long  as  he 
lives,  but  the  contract  is  between  the  insured  and  insurer,  the  insurer  may 
make  an  equitable  assignment  of  the  same.  —  Swift  v.  Railway  Passenger, 
etc.,  Benefit  Assn.,  Sup.  Ot.  III.,  Week.  Jur.,  October  14,  p.  466. 

See  MxJTUAL  Bsnsfit  Societies. 

Lakblord  and  Tenant.  —  Title  —  Estoppel. — Where  a  landlord  defends 
for  and  in  the  name  of  his  tenant,  and  puts  his  title  in  issue  in  aid  of  his 
tenant's  right  of  possession,  the  judgment  against  the  tenant  is  a  bar  to  a 
subsequent  action  by  the  landlord  against  the  party  recovering  the  Judgment, 
and  the  landlord  is  estopped  from  saying  that  his  title  is  not  acgudicated. 
Contra,  where  the  landlord  is  not  a  party  to  the  record.  —  Altscbul  v.  Doyle, 
Sup.  Ct.  Gal.,  Oh.  Leg.  N.,  October  80,  p.  62. 

LiKoiTiMATE  Children. — See  Inheritance. 

Lien.  —  Security  —  Escrow  —  Where  defendant  deposited  certain  stock  in 
escrow  with  a  third  party  for  the  purpose  of  satisfying  plaintiff's  mortgage, 
no  lien  arose  in  plaintifT^s  favor  upon  such  deposit :  first,  because  none  of 
Uie  stock  was  ever  accepted  by  the  plaintiff  as  security ;  and  secondly,  be- 
cause it  was  deposited  in  escrow,  and  the  conditions  upon  which  it  was  to  be 
delivered  never  happened.  —  Sigourney  v.  Zellerbach,  Sup.  Ct.  Cal.,  Pac 
Coast  L.  J.,  September  18,  p.  186. 

Judgment —  Transfer. — A  judgment  lien  against  land  fraudulently  con- 
veyed and  held  from  the  owner  ceases  to  operate  when  the  land  is  transferred 
to  a  bona  fide  purchaser ;  and  when  an  assignee  in  bankruptcy  has  obtained 
the  title  of  such  purchaser,  he  stands  in  the  position  of  his  grantor,  and  is 
entitled  to  the  protection  of  a  court  of  equity.  —  Wood  v.  Wright,  U.  S. 
Cir.  Ct.  Disu  Ind.,  Rep.,  October  18,  p.  461. 

Levy  —  Return  by  creditor  —  Statute  of  Frauds.  —  The  return  of  an  exe- 
cution after  levy  made,  by  direction  of  the  judgment  creditor,  is  a  total 
abandonment  of  the  levy,  and  the  debtor  may  aispose  of  the  property  levied 
upon  as  if  no  levy  had  been  made.  A  defence  based  upon  the  Statute  of 
Frauds  is  personal,  and  cannot  be  interposed  by  strangers  to  the  agree- 
ment.—  Rickards  v.  Cunningham,  Sup.  Ct.  Neb.,  Rep.,  October  13,  p.  470; 
N.  W.  Rep.,  September  18,  p.  87. 

Marriage.  —  Pt-omise  of,  followed  by  cohabitation.  —  A  contract  of  marriage 
in  the  future,  even  where  the  parties  may  afterwards  cohabit,  is  not  under- 
stood to  constitute  marriage,  unless  when  at  the  time  of  the  cohabitation  the 
parties  accept  each  other  as  husband  and  wife,  and  so  conduct  themselves 
that  that  relation  is  understood  and  acquiesced  in  by  relatives  and  other 
acquaintances.  —  Hebblethwaite  r.  Hepworth,  Sup.  Ct.  111.,  Ch.  Leg.  N., 
October  2.  p.  19. 

Validity  of  foreign  —  Proof  of  foreign   law  —  Presumptions.  —  Where 

enough  took  place  upon  a  vessel  crossing  the  English  Channel,  and  afterward 
in  France,  between  a  man  and  woman,  to  sustain  the  finding  of  a  jury  that 
there  was  a  marriage  between  them  if  such  transactions  haa  taken  place  in 
ihe  State  of  New  York,  held,  that  such  a  finding  would  be  sustained,  there 
being  no  proof  as  to  the  law  of  France  in  relation  to  marriage,  nor  of  the 
nationality  of  the  vessel  upon  which  the  parties  mentioned  crossed  the  chan- 
nel.—  Hynes  r.  McDermott,  Ct  App.  N.  Y. ,  Albany  L.  J.,  November  6, 
p.  867. 

See  Divorce. 
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Masteb  and  Skryakt.  —  Asaumjitum  of  risk  by  employee,  —  An  employee 
assumes  all  those  risks  which  exist  dunng  the  course  of  his  emplovment  of 
which  he  had  knowledge,  or  was  bound  to  have  knowledge,  by  continuing  in 
the  employment.  —  Sowden  v.  Idaho  Quartz  Mining  Co.,  Sup.  Ct.  Cal,  rac 
Coast  L.  J.,  September  18,  p.  231. 

Mechanic's  Lden.  —  Contraciora  and  subcontractors, —  Where  a  contract  for 
a  building  recognizes  that  there  may  be  subcontractors  whom  the  owner 
may  be  required  to  pay,  and  such  owner  has  knowledge  that  certain  persons, 
as  subcontractors,  have  furnished  material  used  in  the  construction  of  such 
building,  he  cannot  pay  the  original  contractor  within  the  thirty-day  period, 
and  claim  the  benefit  of  such  payment  iis  against  a  subcontractor  wno  serves 
notice  of  lien  under  chap.  10(t  Laws  Sixteenth  General  Assemblv.  —  Win- 
ter &  Co.  V,  Hudson,  Sup.  Ct.  Iowa,  N.  W.  Rep.,  October  2,  p.  229. 

Machinery  —  Reservation  of  title  by  vendors.  —  Machinerv  and  personal 

chattels  which  have  been  permanently' attached  to  the  freehold  become  fix- 
tures so  as  to  entitle  the  vendors  to  a  mechanic's  lien.  This  is  so  in  respect 
to  a  corn-sheller,  a  part  of  such  machinery,  which  was  intended  to  be  at- 
tached to  the  machinery,  but  was  not,  through  the  neglect  of  the  defendants. 
The  reservation  of  title  to  the  machinery  by  the  vendors  as  security  does  not 
deprive  them  of  a  right  to  a  mechanic's  lien.  —  Cooper  et  al.  v.  Cl^hom  et 
al.,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  September  80,  p.  425;  N.  Vi.  Rep.,  Sep- 
tember 25,  p.  75. 

Parties  —  Cestui  que  trust  —  Practice. — Mechanic's  lien  proceedings  are 

governed  by  the  rules  of  chancery  practice ;  and  it  is  a  general  equity  rule 
tnat  in  litigation  in  respect  to  trust  property,  both  the  trustee  and  cestui  que 
trust  should  be  made  parties.  Where  a  trustee  is  interposed  between  s 
lender  and  borrower  merely  for  the  purpose  of  enabling  the  lender  to  obtain 
payment  through  the  exercise  of  powers  conferred  upon  the  trustee,  both  the 
trustee  and  cestui  que  trust  are  necessary  parties.  In  proceedings  to  enforce 
a  mechanic's  lien,  unless  the  creditor  whose  rights  are  sought  to  be  aifected 
is  made  a  party  within  six  months  after  payment  for  labor  or  materials  be- 
comes due,  the  lien  cannot  be  enforced  as  against  him.  So,  where  the  eethd 
que  trust  was  not  made  a  party  within  the  six  months,  the  lien  cannot  be 
enforced  against  him.  —  McGraw  v.  Bayard,  Sup.  Ct.  Dl.,  Ch.  Leg.  N.,  Oc- 
tober 2,  p.  17. 

MsBOER  OF  LiKN.  —  See  Shkbiff's  Deed. 

Mining  Stocks.  — Market  value,  — The  price  put  upon  stocks  by  the  trustees 
is  arbitrary,  and  does  not  constitute  the  market  value  thereof.  Kor  do  trans- 
actions made  to  give  an  apparent  market  value  give  a  market  value.  —  Fits 
V,  Bynum,  Sup.  Ct  Cal.,  rac.  Coast  L.  J.,  September  11,  p.  168. 

Mortgages.  —  Strict  foreclosure  —  Jurisdiction  of  United  States  drcuU 
Courts—  Illinois  statute  of  1879.  —  Held,  that  the  Circuit  Court  of  the  United 
States  in  the  State  of  Illinois  can  legally  grant  decrees  of  strict  foreclosure 
of  mortgages  or  trust  deeds  of  real  estate;  that  the  power  to  decree  a  sale 
of  the  equity  of  redemption  of  the  mortgageor  is  an  unquestioned  common- 
law  power  of  courts  of  chancery ;  that  prior  to  the  enactment  of  statutes 
giving  time  for  redemption,  the  common  mode  of  foreclosure  was  by  decree; 
that  there  is  no  statute  of  this  State  that  abridges  the  power  of  this  court  to 
enter  decrees  of  strict  foreclosure,  barring  the  equity  of  redemption  without 
sale ;  that  the  Supreme  Court  of  this  State  has  held  decrees  of  strict  fore- 
closure valid ;  that  there  is  nothing  in  the  statute  of  1879  Abolishing  power 
of  sale  in  mortgages  that  takes  awav  the  power  of  the  court  to  decree  s 
strict  foreclosure.  —  U.  S.  Cir.  Ct  North.  Dist  HI.,  Ch.  Leg.  N.,  September 
18,  p.  1. 

Municipal  Bonds.  —  One  F.  having  certain  warrants  against  the  city  of  P.. 
which  were  duly  and  legally  issued,  exchanged  the  same,  under  the  prori- 
sionsof  an  ordinance  of  the  city,  for  its  funding  bonds,  which  were  declared 
illegal  because  issued  in  excess  of  the  limit  fixed  by  law.    ffeldy  in  an  action 
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against  the  city,  that  he  could  recover  the  value  of  the  warrants.  —  City  of 
Sattamouth  ».  Fitzgerald,  Sup.  Ct.  Keb.,  N.  W.  Rep.,  September  18,  p.  32. 

Municipal  Corporation.  —  Liability  for  unsafe  condition  of  private  plat- 
form  in  pub  lie  way — Negligence. — If  a  municipal  corporation  knowingly  per- 
mits in  H  public  street  a  structure,  such  as  a  platform,  to  be  used  by  the  puolic 
as  a  part  of  the  street,  placed  there  by  a  private  person,  to  remain'and  to  be  so 
used,  it  is  its  duty  to  see  that  it  is  in  safe  condition  to  be  used  by  the  public 
as  a  part  of  the  street  And  this  is  so,  though  the  structure  be  not  m  the 
most  usually  travelled  portion  of  the  street  Previous  knowledge  of  the  un- 
safe condition  for  use  of  such  a  structure,  fVom  its  not  being  provided  with 
railings  or  guards  to  prevent  persons  walking  or  falling  off,  on  the  part  of 
one  injured  in  conse<^uence  of  such  unsafe  condition,  does  not  conclusively 
show  negligence  on  his  part,  but  is  evidence  of  negligence  to  be  considered 
by  the  jury  with  the  other  circumstances  of  the  case.  —  Estelle  r.  Village, 
etc..  Sup.  Ct  Minn.,  Ch.  Leg.  N.,  October  80,  p.  68. 

A  town  must  constat  of  contiguous  territory.  —  The    word   "town,"  as 

used  in  the  Constitution  of  the  State  of  Wisconsin,  denotes  a  civil  division 
composed  of  contiguous  territory ,  and  under  the  power  granted  to  county 
boards  by  the  statute,  **to  set  off,  organize,  vacate,  and  change  the  boun- 
daries of  the  towns  in  their  respective  counties"  (Rev.  Stats.,  sect  670, 
subd.  1),  such  a  board  cannot  make  a  valid  order  changing  the  boundaries  of 
a  town  so  that  it  shall  consist  of  two  separate  and  detached  tracts  of  land.  — 
Chicago  &  North- Western  R.  Co.  v.  Town  of  Oconto,  Sup.  Ct  Wis.,  Alb. 
L.  J.,  November  6,  p.  378. 

Power  of  legislature  to  annex  non-contiguous  territory.  —  The  legis- 
lature has  no  power  to  annex  to  any  incorporated  village,  territorv  separated 
therefrom  by  any  other  civil  division  of  the  State,  when  such  vilfage  has  no 
interest  in  such  territory,  and  the  object  of  such  annexation  is  simply  to 
increase  the  revenues  o'f  such  village  by  the  assessment  and  collection  of 
taxes  upon  such  annexed  territory.  —  Smith  v.  Sherry,  Sup.  Ct  Wis., 
Wis.  Leg.  N.,  October  14,  p.  482. 

Power  to  suppress  houses  of  ill-fame.  —  A  city  has  no  power,  either  under 

sect  466  or  sect  482  of  the  Code,  to  pass  an  ordinance  providing  a  punish- 
ment simply  for  the  keepine  of  a  house  of  ill-fame,  or  leasing  premises  to  be 
used  for  such  purpose.  The  power  given  by  sect  456,  '*  to  suppress  and 
restrain  *'  such  nouses,  is  a  power  to  "suppress,"  not  to  punish,  and  must  be 
exercised  in  such  a  way  that  suppression  will  be  the  direct  and  not  incidental 
result  A  power  to  pass  ordinances  to  "  improve  the  morals  and  order  '*  of 
the  people  does  not  authorize  an  ordinance  to  "  punish "  the  offence  of 
keeping  such  house.  Whether  the  legislature  can  constitutionally  confer 
power  upon  cities  to  punish  acts  made  crimes  bv  the  laws  of  the  State,  un- 
decided. —  City  of  Chariton  v.  Barber,  Sup.  Ct  Iowa,  N.  W.  Rep.,  October 
2,  p.  216. 

See  Contract. 

Mutual  Benefit  Societies.  —  Life  insurance.  —  The  association  known  as 
the  **  Merchants*  Exchange  Mutual  Benevolent  Society  of  St  Louis/'  held 
to  be  an  insurance  company,  and  within  the  laws  of  Missouri  concerning  life 
insurance ;  and  held,  further,  not  to  be  exempted  by  the  legislation  of  this 
State  from  the  obligation  to  comply  with  the  general  insurance  laws.  —  The 
State  V.  Merchants'  Exchange  Mutual  Benevolent  Soc,  Sup.  Ct.  Mo.,  Cent 
L.  J.,  November  12,  p.  391. 

NiOLiGENCE.  —  Damages  resulting  fi'om  —  Liability  for.  —  A.  had  constructed 
H  boom  in  the  Detroit  River,  within  which  ice  was  forming,  which  he  intended 
to  cut  and  sell  when  deep  enough.  It  had  fVozen  to  the  depth  of  six  inches, 
when  B.'s  boat,  which  was  running  in  the  river,  came  so  near  the  boom  that 
her  swell  broke  up  the  ioe,  and  the  weather  thereafter  continuing  mild,  A. 
was  unable  to  fill  his  ice-houses.    There  was  room  in  the  river  for  the  boat 
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Negligence  —  Continued. 

to  have  ptissed  without  injury.  Held^  that  B.  was  liable  for  the  damtgei, 
and  that  the  daniag:e8  were  not  to  be  restricted  to  tbe  value  of  the  ice 
on  the  day  of  the  injury.  —  People's  Ice  Co.  v.  The  Excelsior,  Sup.  (X 
Mich.,  Ctnt  L.  J.,  October  29,  p.  847. 

See  Municipal  Corporation. 

Negotiable  Instrument. —  Warehouse  receipt — Title  to  property  6y  o*- 
signtnent  of  receipt.  —  A  warehouse  receipt,  though  not  in  the  commercial 
sense  of  the  term  negotiable,  is  an  assignable  instrument  The  assigament 
and  delivery  of  such  an  instrument  vests  the  legal  title  of  the  property  in 
the  assignee,  without  notice  to  the  warehouseman.  The  statement  in  such 
an  instrument  that  the  property  is  to  be  delivered  upon  order,  upon  the 
return  of  the  receipt,  is  a  representation  upon  which  the  assignee  has  a  right 
to  rely ;  and  if,  after  the  assignment  and  delivery  of  such  an  instrument,  the 
warehouseman,  without  the  consent  of  the  assignee,  delivered  the  property 
to  the  person  to  whom  he  had  given  the  receipt,  he  vrill  be  liable  to  the 
assignee  for  the  value  thereof,  although  he  had  no  notice  of  such  assign- 
ment.—First  National  Bank  of  Cincinnati  v.  Bates,  U.  S.  Dist  Ct  South. 
DisL  Ohio,  Am.  L.  Reg.,  September,  p.  666. 

Nuisance.  —  Existence  for  years,  —  Where  a  building  has  been  erected  at  a 
large  expense,  and  used  for  the  same  purpose  for  many  years,  a  chancellor 
will  not  enjoin  such  use  at  the  suit  of  an  aajoining  owner,  except  in  a  plain 
case  of  nuisance  and  of  irreparable  injury.  Mere  inconvenience  and  anooy- 
ance,  such  as  is  incident  to  every  case  in  which  manufacturing  is  carried  on 
in  a  city,  will  not  be  sufficient  ground  for  such  injunction.  While  a  mere 
acquiescence  in  the  existence  of  a  nuisance  for  seven  years,  or  even  a  longer 
time,  will  not  ordinarily  preclude  the  partv  from  abating  it,  still  when  one 
stands  by  and  permits  the  erection  of  buildings  and  their  use  for  the  pur- 
poses for  which  they  were  constructed,  for  seven  years,  it  becomes  veiy  per- 
suasive evidence  that  the  injury  complained  of  is  such  as  is  incidental  to  like 
improvements  and  common  to  the  whole  surrounding  population.— Louis- 
ville Coffin  Co.  V.  Warren,  Ct  App.  Ky.,  Am.  L.  B^.,  September,  p.  57ti. 

Official  Bond. — Amendment  of  petiHon  —  Limitations.  —  Action  was 
brought  upon  an  official  bond,  in  the  name  of  the  obligee.  After  tbe  cause 
was  at  issue,  and  after  the  original  cause  of  action  would  have  been  barred 
by  the  ^Statute  of  Limitations,  an  amendment  making  the  Commonwealth 
a  party  plaintiff  was  allowed.  Held,  that  the  amendment  introduced  no 
new  cause  of  action,  and  was  properly  allowed.  An  official  bond  is  a  joint 
and  several  obligation ;  and  while  the  act  of  1886  prohibits  separate  actions 
thereon  by  different  plaintiffs,  there  is  no  prohibition  of  a  separate  suit  in 
the  name  of  the  Commonwealth  as  plaintiff.  —  Clement  v.  The  Common- 
wealth, Sup.  Ct.  Pa.,  Ch.  Leg.  N.,  October  80,  p.  62. 

Joinder  of  two  sets  of  sureties  in  action  for  breach,  —  One  S.  was  elected 

treasurer  of  a  school  district,  and  executed  a  bond  to  the  district,  with  two 
sureties,  conditioned  as  required  by  law.  Afterwards,  and  during  the  same 
term  of  office,  he  executed  and  delivered  to  the  district  an  additional  hond, 
with  new  sureties.  In  an  action  against  the  principal  and  sureties  on  both 
bonds,  for  u  default  of  the  treasurer  occurring  after  the  execution  of  the 
second  bond,  AeW,  that  they  were  properly  joined.  —  Holeran  ».  School 
District,  Sup.  Ct  Neb.,  N.  \V'.  Rep.,  September  18,  p.  84. 

Liability  of  subsequent  bondsmen  for  balajiee  held  over  from  preeiavs 

term  ^  Presumption.  —  Where  an  officer  charged  with  the  custody  of  public 
funds  is  reelected  one  or  more  times,  and  serves  two  or  more  terms,  the 
sureties  upon  a  subsequent  bond  become  prima  fade  responsible  for  any 
balance  on  account  of^the  previous  term  chargeable  to  tiie  principal  as 
such  principal  is,  in  the  absence  of  anything  to  tbe  contrary,  presumed  to 
have  such  oalance  on  hand ;  and  in  an  action  upon  such  bond,  all  that  it  is 
necessary  to  show,  prima  fade,  is  what  amount  ought  to  have  been  on 
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hand  at  a  particular  time,  and  it  will  be  presumed  that  it  was  on  hand. 
This  rule  is  not  affected  bj  sect  690  of  the  Code,  providing  that  a  settlement 
shall  be  had  with  a  reelected  officer  for  the  matters  of  his  old  term  before 
approval  of  his  bond  for  the  new ;  nor  by  any  failure  to  have  such  settle- 
menL — District  Township  v.  McCord  et  al.,  Sup.  Ct  Iowa,  N.  W.  Kep., 
October  2,  p.  224. 

Pabtition".  —  Parties  bound  by  €tctti  of  eommisaionera.  —  Where  parties  enter 
into  an  agreement  in  writing,  designating  certain  persons  therein  named  to 
jnsJ^e  a  partition,  and  bindinjg  themselves  to  stand  to  and  abide  by  their  de- 
cision, tne  division  will  stand;  though  a  trustee  may  be  responsible  for  the 
manner  by  which  the  arbitration  was  effected.  —  Phelps  v,  Schrader,  U.  S. 
Sup.  Ct,  Ch.  Leg.  Adv.,  September  29,  p.  120. 

Partxkrship.  —  RighU  of  purchaser  of  partner's  interest.  —  A.  and  B.  were 
partners  in  a  corn  and  flouring  mill,  tinder  execution  against  A.,  his  inter- 
est was  sold,  and  O.  became  the  purchaser.  B.  refused  to  recognize  C.'s  in- 
terest in  the  property,  but  continued  to  run  the  mill  business,  C.  taking  no 
part  in  the  business.  In  a  'suit  by  C.  against  B.  to  recover  the  interest  pur- 
chased in  the  property,  and  for  rents  and  profits,  heldj  that  the  purchaser  of 
A.^8  interest  in  the  partnership  property  created  a  dissolution  of  the  partner- 
ship ;  that  C.  was  not  bound  to  become  a  partner,  and  B.  was  not  bound  to 
admit  him  as  such ;  that  C.  was  not  entitled  to  rents  and  profits  as  dam- 
ages.— Carter  v.  Roland,  Sup.  Ct  Texas,  Am.  L.  Kec,  September,  p.  134. 

Payment  of  partner^  s  private  debt  out  of  funds  of  insolvent  partnership , 

payee  knowing  of  misapplication,  —  Wnere  one  partner,  without  the 
knowledge  or  consent  of  his  copartner,  pays  his  own  note  to  a  private  cred- 
itor out  of  the  funds  of  the  insolvent  firm,  such  creditor  knowing  that  8uch 
payment  is  a  misapplication  of  the  funds  of  the  firm,  the  funds  so  received 
ay  such  creditor  will  be  regarded  as  held  by  him  in  trust  for  the  benefit  of 
the  firm,  and  may  be  attached  in  his  hands  upon  a  trusteeprocess  instituted 
aeainst  the  firm  by  one  of  its  creditors. — Johnson  v.  Hersey,  Sup.  Jud. 
CL  Me.,  Rep.,  September  29,  p.  201. 

When  joint  enterprise  not  partnership.  —  Agreement  under  seal  between 

A.  and  B.,  by  whicn  B.  was  to  loan  A.  $6,000  for  one  year,  or  indorse  his 
note  for  that  amount  for  that  time,  and  also  indorse  his  notes  to  an  addi- 
tional amount  not  exceeding  $2,000  if  B.  thought  such  sums  required  for 
A.'s  business.     For  this  A.  was  to  pay  B.  ten  per  cent  of  his  net  business 

Srofit«»  of  the  year,  and  two  per  cent  of  his  net  profits  for  each  $1,000  in- 
orsed  for  him  over  said  sum  of  $6,000 ;  A.  also  agreeing  to  conduct  his 
business  to  the  best  advantage,  and  to  keep  accurate  accounts  thereof,  to  be 
at  all  times  open  to  B.'s  examination.  Heid,  an  executory  agreement  which, 
if  carried  into  etfect,  would  make  A.  and  B.  copartners  neither  as  between 
themselves  nor  as  to  third  persons;  that,  the  lender  having  no  voice  in  the 
management  of  the  business  and  no  interest  in  the  capital,  the  agreement 
was  for  a  loan  of  money  or  credit  in  which  a  percentage  of  profits  took 
the  plare  of  interest;  that  such  a  contract  did  not  accoming  to  the  later 
English  cases,  create  a  partnership  at  common  law.  —  Boston  <&  Colorado 
Smelting  Co.  v.  Smith,  Sup.  Ct  R.  I.,  Alb.  L.  J.,  September  18,  p.  232. 

Patkkts.  —  Presumption  of  priority.  —  A  patent  issued  raises  a  presumption 
of  priority  of  invention,  wnich  can  only  oe  overcome  by  clear  and  satisfac- 
tory proof.— Rogers  i?.  Beecher  et  k\.\  U.  S.  Cir.  Ct  North.  Dist  N.  Y., 
Fed.  iiep.,  October  6,  p.  689. 

Cfombination  —  Completion  after  filing  bill.  —  Complainant  filed  a  bill  for 

infringement  of  a  patent  for  a  combination.  Before  the  filing  of  the  bill, 
respondents  bad  contracted  to  erect,  and  did  erect  a  machine  containing  all 
the  parts  of  the  combination  but  one.  After  the  filing  of  the  bill  this  latter 
part  was  added.  Held^  it  appearing  that  this  part  was  not  a  necessary  inci- 
dent to  the  machine,  and  that  its  use  was  not  contemplated  at  the  time  of 
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the  construction  of  the  machine,  that  the  hill  must  be  dismiiaed.  —  Maj- 
nard  v.  Pawling  et  al.,  U.  S.  Oir.  Ct  North.  DisL  N.  Y.,  Fed.  Kep., 
October  12,  p.  711. 

Pbactice.  —  Bill  of  exceptions.  —  Where  a  properly  authenticated  copy  of  a 
bill  of  exceptions  showed  a  note  in  controversy  to  be  non-negotiable^  hsld, 
that  the  effect  of  such  record,  as  a  verity,  coul^  not  be  chaueed  by  a  copy 
of  the  note  certified  by  the  clerk  of  the  court  below,  by  which  it  appeared 
to  be  negotiable,  it  appearing  that  the  same  had  never  been  marked  filed, 
but  was  simplv  left  witn  the  clerk  some  months  after  the  triid.  —  Daniels  et 
al.  p.  Gower,  Sup.  Ct.  Wis.,  N.  W.  Rep.,  October  2.  p.  218. 

Defeneea  in  abatement  and  in  bar,  — Under  the  Code,  an  answer  may  con- 
tain defences  in  abatement  and  in  bar.  But  the  same  defence  cannot  be  set 
up  in  abatement  and  in  bar;  nor  can  a  defence  in  abatement  be  inoonsistent 
with  a  defence  in  bar.  In  either  of  those  cases,  the  defence  in  abatement  i^ 
waived  or  overruled  by  the  defence  in  bar.  — Hooker  v.  G-reene  et  aL,  Sup. 
Ct.  Wis.,  Wis.  Leg.  N.,  October  21,  p.  7. 

Findings  must  support  judgment  —  New  trial.  —  In  an  action  to  re- 
cover for  work  and  labor  and  materials  furnished  for  the  defendant,  st  his 
special  instance  and  request,  the  findings  must  be  upon  thai  issue,  and  that 
the  sum  for  which  judgment  was  entered  was  a  reasonable  sum  therefor.  If 
the  court  did  not  so  find,  the  next  inquiry  will  be  whether  the  court  has 
found  facts  from  which  the  ultimate  fact  upon  which  the  plaintiff  rould  only 
recover  is  necessarily  deducible.  A  motion  for  a  new  trial  should  be  granted 
when  the  findings  are  not  upon  the  issue,  or  where  the  facts  found  from 
which  the  ultimate  fact  upon  which  the  plaintiff  could  only  recover  cannot 
necessarily  be  deducible.  —  Downing  r.  Graves,  Sup.  Ct.  Cat.,  Pac  Coait  L. 
J.,  September  11,  p.  153. 

Pleading.  — Demurrer  will  be  sustained  where  it  appears  that  the  act  set 

up  in  petition  is  unconstitutional,  or  where  it  is  constitutional  and  petition 
does  not  allege  compliance  with  its  provisions.  —  Purdy  v.  Sinton,  bup.  Ct 
Cal..  Pac.  Coast  L.  J.,  September  11,  p.  159. 

Pleading  —  Equity  —  Stockholders  of  corporations.  —  Stockholders  of  s 

corporation  whicn  is  a  defendant  in  a  suit  in  equity  cannot  acquire  a  stand- 
ing in  court  to  protect  the  interests  of  the  corporation  by  an  informal  peti- 
tion which  lacks  the  essential  elements  of  a  cross-bill.  —  Fifth  Xationsl 
Bank  v.  Pittsburg  &  Castle  Shannon  R.  Co.,  U.  S.  Dist.  Ct  West  Dist 
Pa.,  Ch.  Leg.  N.,  October  80,  p.  51. 

See  Mechanic's  Lien. 

Realty,  —  Equity  —  Mistake  wi  judicial  sale  —  Title  —  Parol  evidence. — The 
title  uf  a  purchaser  at  a  iudicial  sale,  as  a  general  rule,  cannot  be  impeached 
in  equity  for  errors  or  irregularities  in  the  proceedings ;  but  where  a  tract 
of  land  hot  in  fact  sold,  and  for  which  no  consideration  was  paid  or  intended 
to  be  paid,  is  by  mistake  included  in  the  report  of  sales,  such  mistake  msy 
be  corrected  in'equity,  as  against  the  purchaser  or  his  heirs,  even  after  con- 
firmation and  deed  in  pursuance  thereof.  Parol  evidence  may  be  admitted 
to  prove  such  mistake.  —  Stites  v.  Wiedner,  Sup.  Ct.  Ohio,  Week.  Jur.. 
September  28,  p.  407. 

Foi'eclosure  —  Tenants  in  common  —  Redemption,  —  One  who  purchs«e», 

at  a  foreclosure  sale,  property  mortgaged  by  tenants  in  common,  takes  the 
whole  interest;  and  a  judgment  creditor  of  one  of  the  tenants  in  common 
who  redeems  from  the  purchaser  takes  the  whole  interest  of  all  the  teosnts 
in  common,  for  the  reason  that  where  the  property  sold  is  embraced  in  one 
sale,  the  law  affords  no  means  by  which  less  than  the  whole  could  be  re- 
deemed, and  the  redemption  is  an  entirety.  The  right  to  redeem  exists  only 
by  virtue  of  the  statute,  and  under  its  provisions  must  be  found  the  messuie 
of  the  right  —  Eldridge  v.  Wright,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  Septem- 
ber 11,  p.  124. 
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FrauduUni  conveyance, —  Written  instruments  will  not  be  cancelled  or 

rescinded  on  the  ground  of  fraud,  except  upon  clear  and  convincing  proofs. 
Where  a  married  woman  sues  to  set  aside  a  conveyance  of  her  land  executed 
by  herself  and  her  husband,  on  the  ground  that  its  execution  was  procured 
by  defendant's  fraudulent  representations,  if  it  appears  that  the  negotiations 
which  resulted  in  its  execution  were  all  between  defendant  and  the  plain- 
tiff's husband,  acting  as  her  agent,  she  is  bound  by  his  acts,  and  the  case  is 
as  if  the  husband  had  been  owner  of  the  land  and  plaintiff  in  the  action. 
In  this  case,  in  the  absence  of  any  sufficiently  clear  and  convincing  proof  of 
the  alleged  fraud,  this  court  reverses  a  judgment  below  cancelling  the  con- 
vevance. — Lavassar  v.  Washburne,  Sup.  Ct.  Wis.,  N.  W.  Rep.,  October  2, 
p. '98. 

Naked  tnisiee  —  Records  as  secondary  evidence.  —  A  certificate  authoriz- 
ing the  entry  of  out-lot  684,  in  the  city  of  Dubuque,  was  issued  by  the  com- 
missioner, under  an  act  of  Congress,  to  W.  M.,  and  by  him  assigned  to  A. 
M.,  who  assigned  it  to  Y.,  who  conveyed  to  others.  Subsequently  the 
patent  was  procured  to  be  issued  in  the  name  of  A.  M.  Held,  that  he  took 
the  legal  title  under  such  patent  as  naked  trustee,  for  the  benefit  of  those 
claiming  under  the  assignee,  Y.,  and  that  a  grantee  of  A.  M.,  after  the 
issuance  of  the  patent,  paying  no  consideration,  was  chargeable  with  notice 
of  the  rights  of  parties  in  possession  claiming  under  such  assignee.  Cer- 
tain records  Ae^ admissible  as  secondary  evidence.  — McDaniel  v.  Peabodv, 
Sup.  Ct  Iowa,  N.  W.  Rep.,  October  2,  p.  226. 

'^^  State  lands  —  Title. — Title  to  a  particular  section  does  not  vest  in  the 
State  before  the  plat  of  the  survey  of  the  township  had  been  approved  by 
the  United  States  surveyor-general ;  and  the  defendant's  application  to  pur- 
chase, having  been  filed  betore  the  State  had  acquired  the  title,  was  unau- 
thorized and  void.  Finney  v.  Berger,  60  Cal.  248,  affirmed.  —  Medley  v. 
Robertson  etal.,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  September  11,  p.  185. 

Superior  title  — Unrecorded  deed  —  Attachment  lien.  —  Title  under  a  deed 

not  recorded  until  after  the  lien  of  an  attachment  has  been  perfected  is 
superior  to  title  acquired  under  the  attachment  lien.  —  Hoag  v.  Howard, 
Sup.  Ct  Cal.,  Pac.  Coast  L.  J..  September  18,  p.  188. 

Tax-title  —  Limitations  —  Laws  of  Iowa.  —  Where  one  not  the  owner 

of  land  goes  into  possession,  the  owner  of  a  valid  tax-title  thereon  has  the 
same  time  as  the  nolder  of  any  other  valid  title  to  test  the  right  of  such 
occupant  The  five-year  limitation  applies  only  to  a  case  arising  between 
the  true  owner  and  tfie  owner  of  a  tax-title.  —  l!iockeridge  v.  Daggett  et  al., 
Sup.  Ct  Iowa,  N.  W.  Rep.,  October  2,  p.  281. 

See  Landlord  and  Tenant  ;  Derd  ;  Contract. 

Rkmoval  of  Cause.  — Trial  term  —  Bond.  —  A  case  arises  •*  under  the  Con- 
stitution or  laws  of  the  United  States  "  whenever,  upon  the  whole  record, 
there  is  a  controversy  involving  the  construction  of  either.  Where  a  State 
statute  did  not  fix  the  time  within  which  the  pleadings  should  be  filed,  it  was 
the  duty  of  the  State  court,  upon  the  application  of  the  parties,  to  fix  a 
time :  and  having  done  so,  the  cause  was  not  triable  until  issue  could  be 
joined  in  pursuance  of  the  court's  order.  A  Federal  court  will  not,  upon 
motion  to  remand,  enter  upon  inauiry  as  to  the  sufficiency  of  the  sureties  on 
a  bond,  conditioned  as  required  oy  the  Removal  Act,  and  approved  by  the 
State  court  —  Van  Allen  v.  Atlantic,  etc.,  R.  Co.,  U.  S.  Cir.  Ct  Dist  ian. ; 
Fed.  Rep.,  September  28,  p.  546. 

. Ajyplication  denied.  —  This  was  a  bill  filed  in  the  State  court  to  have 

certain  stock  issued  by  the  defendant  to  the  Chicago,  Burlington,  and 
Quincy  Railroad  Company  declared  invalid,  and  application  is  made  by  a 
stockholder  residing  in  Iowa  to  remove  the  cause  to  the  Federal  court 
The  court  is  of  opinion  that  the  controversy  is  not  wholly  between  such 
stockholder  and  the  plaintiff',  and  the  application  is  denied.  —  Shumway  v. 


Digitized  by 


Google 


790  DIGEST    OF    RECENT   CASES. 

Removal  of  Cause  —  Continued. 

Chicago  and  Iowa  R.  Co.,  U.  S.  Cir.  Ct  North.  Die.  HI.,  Ch.  L^.  N.,  Sep- 
tember 18,  p.  1. 

See  Eminent  Domain. 

Sheriff's  Deed.  —  Agency.  —  Assignment  of  a  sheriff's  certificate  of  fore- 
closure sale  by  one  acting  as  agent  held  valid  and  by  authority.  —  Hannum 
V.  Benton  et  al.,  Sup.  Ct  Iowa,  N.  W.  Rep.,  October  2,  p.  287. 

Attachment  lien  —  Judgment  —  Merger.  —  A  sheriff's  deed  executed  in 

pursuance  of  an  execution  sale  under  a  judgment  rendered  in  an  Attach- 
ment suit  takes  effect  from  the  levy  of  the  attachment,  if  the  Icvv  ia  such  as 
to  create  a  lien.  Two  acts  are  necessary  to  create  an  attachment  hen,  to  wit: 
service  on  the  occupant  or  posting  on  the  premises,  and  filing  in  the  re- 
corder's ofBce.  Although  the  lien  of  the  attachment  is  mereed  in  the 
judgment,  the  latter  does  not  operate  so  as  to  release  or  obfiterate  the 
attiichment  lien.  The  attachment  lien  still  exists  so  as  to  confer  a  prioritr 
in  the  lien  of  the  judgment  — Porter©.  Pio  Pico,  Sup.  Ct  Cal.,  Cfb.  Leg. 
Adv.,  September  22,  p.  112. 

State  Bonds  in  Aid  of  Railboad.  — No  lien  on  road  and  equipments.  —  The 
purchaser  of  negotiable  State  bonds  sold  in  open  market,  without  indorse- 
ment or  guaranty,  and  issued  to  a  railroad  under  the  **  Internal  Improvement 
Act  of  the  State  of  Tennessee,"  for  the  ironing  and  equipping  of  the  said 
railroad,  has  no  enforceable  ri^ht  by  contract  or  otherwise,  in  the  statatonr 
lien  vested  .in  said  State  by  said  Internal  Improvement  Act,  against  the  roa^ 
and  equipments  of  said  railroad,  for  the  purpose  of  enforcing  the  payment 
of  the  principal  and  interest  of  said  bonds  at  maturity.  —  Stevens  et  al.  r. 
Louisville  and  Nashville  R  Co.,  U.  S.  Cir.  Ct  Mid.  Dist  Tenn.,  Fed.  Bep., 
October  12,  p.  673. 

Statute  of  Frauds.  — R.'s  servant  being  injured  by  the  negligence  of  W.,  a 
physician  was  sent  for  by  W.  to  treat  nim.  R.  told  Uie  physician  that  W. 
was  responsible  for  the  accident,  adding,  **  But  I  will  see  that  you  are  paid." 
Held,  that  the  promise  of  R.  was  witnin  the  Statute  of  Frauds.  —  Rose  r. 
O'Linn,  Sup.  Ct  Neb.,  Cent  L.  J.,  October  1,  p.  268. 

Suretyship. —  Contribution  of  co-surety  —  Discharge  in  bankruptcy. —k 
surety  paying  a  judgment  against  himself  and  co-surety  in  favor  of  the 
United  States  may  enforce  contribution  against  his  co-surety  for  the  latter's 
share  of  the  money  so  paid.  A  discharge  in  bankruptcy  of  the  defendant 
does  not  exonerate  him  from  his  liability  to  the  United  'States,  nor  relieve 
him  from  the  duty  of  making  compensation  to  his  co-surety,  who  has  paid 
the  judgment  — Smith  v.  Hobson.  Sup.  Ct  Wis.,  Ch.  Leg.  N.,  October  SO, 
p.  63;  Wis.  Leg.  Rep.,  October  21,  p.  9. 

Taxes.  —  Improperly  paid  cannot  be  recovered.  —  A  tax  paid  under  protest 
cannot  be  recoveredf  b«ck  on  the  ground  that  the  collector  had  falsely 
assessed  the  property  of  the  township  at  less  than  its  value,  the  tax  pro- 
ceedings being  regular  on  their  face.  — Moss  v.  Cummins,  Sup.  Ct  Mich., 
Cent  L.  J.,  November  5,  p.  367. 

Tenants  in  Common.  —  See  Realty. 

Trespass.  —  Damages  —  Innocent  purchaser.  —  Sect  4269  of  the  Revised 
Statutes  declares  that  in  all  actions  to  recover  the  possession  or  value  of 
logs,  etc.,  wrongfully  cut  on  plaintiff's  land,  or  to  recover  damages  for  the 
trespass,  the  highest  market  value  of  such  logs,  etc.,  "  in  whatsoever  place, 
shape,  or  condition,  manufHctured  or  unmanufactured,  the  same  shall  have 
been  at  any  time  before  the  trial,  while  in  possession  of  the  trespasser,  or 
any  purchaser  from  him  with  notice,  shall  be  awarded  to  the  plaintiff,  if  be 
succeed,"  etc.  Held,  that  this  provision  has  no  application  to  a  case  where 
the  defendant  is  an  innocent  purchaser  of  the  logs.  —  Wright  t.  BoUes  W. 
W.  Co.,  Sup.  Ct  Wis.,  N.  W.  Rep.,  October  2,  p.  90. 
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Trespass  —  Continued. 

Release  of  one  of  several  joint  treapassera  no  bar  to  action  against  others, — 

Although  an  ap^ement  not  to  sue  one  of  the  several  joint  and  several  con- 
tractors, or  joint  trespassers,  made  upon  a  sufficient  consideration,  is  not  a 
technical  release  or  discharge  of  the  debt  or  damages,  yet,  to  avoid  circuity 
of  action,  the  party  with  whom  the  agreement  has  been  made  may  set  it  up 
as  a  bar  to  an  action  brought  against  him  alone  for  such  debt  or  damages. 
In  the  absence  of  an^  technical  release  or  discharge,  under  seal,  of  one  joint 
trespasser,  the  receipt  of  money  from  one,  Math  an  agreement  not  to  prose- 
cute him,  discharges  the  others  onlj^  where  such  money  is  received  as  an 
accord  and  satisfaction  for  the  whole  injury.  Where  it  is  received  only  as 
part  satisfaction,  it  discharges  the  others  only  pro  tanto,  and  the  question  of 
fact  Is  for  the  jury;  at  least  in  all  cases  where  the  amount  of  the  damages 
does  not  rest  chiefly  in  the  discretion  of  the  jury,  but  is  the  subject  of  proof 
and  computation. "  In  an  action  for  trespass  to  real  estate,  by  entering  there- 
on and  cutting  and  carrying  awa^  from  it  saw-logs,  the  jury  found  the 
amount  and  value  of  the  logs  carried  away,  and  also  that  the  plaintiff,  in 
consideration  of  a  certain  sum  of  money  (much  less  than  the  value  of  the 
logs)  paid  him  by  one  who  committed  the  trespass  jointly  with  defendants, 
had  agreed  not  to  sue  him  therefor;  that  at  that  time  the  damages  remained 
unliquidated ;  but  that  it  was  not  understood  between  the  parties  to  such 
agreement  that  said  sum  satisfied  plaintiff  for  the  damages  sustained,  but  it 
was  understood  that  he  intended  to  look  to  the  other  joint  trespassers 
therefor.  Held,  that  the  action  was  not  barred  by  such  agreement  —  Ellis  v. 
Essau,  Sup.  Ct  Wis.,  N.  W.  Rep.,  October  2,  p.  100. 

Trust-Dekds.  —  Priority  of  lien  —  Date  of  record,  — A  trust-deed  executed 
March  26th,  and  recorded  March  27th,  but  which  was  not  delivered,  and  the 
money  on  which  it  was  based  was  not  paid  until  April  8th,  is  not  a  lien  upon 
the  property  until  the  money  is  paid ;  and  as  to  the  ri^ht  of  another  bona 
fide  encumbrance,  without  notice,  whose  deed  in  continuation  of  a  prior 
mortga^  was  executed  and  delivered  February  5th,  and  recorded  April  8th,  is 
not  entitled  to  priority.  —  Schultze  v.  Houfes,  Sup.  Ct.  111.,  Oh.  Leg.  N., 
October  2,  p.  18. 

Tbusties.  —  See  Directors,  Liability  of. 

Usury.  —  Note  made  and  payable  in  New  York  for  use  in  another  State.  —  A 
note  was  written  in  Pennsylvania  by  the  cashier  of  a  bank  there,  and  mailed 
to  defendant  at  New  York.  It  was' dated  and  made  payable  in  New  York, 
and  was  signed  bv  defendant  in  that  city,  and  mailed  by  him  to  the  bank  in 
Pennsylvania  witn  a  check  for  discount  at  eight  percent,  to  be  used  in  renew- 
ing a'  note  held  by  the  bank.  This  was  done  in  pursuance  of  a  previous 
agreement  made  in  Pennsylvania  between  the  bank  and  defendant.  Heldy 
tnat  the  defence  of  usury  was  not  sustainable.  Dickinson  v.  Edwards,  77  N. 
Y.  678,  and  Jewell  v,  Wright,  30  N.  Y.  269,  distinguished.  —  Wayne  County 
Savings-Bank  v.  Low,  Ct.  App.  N.  Y.,  October  30,  p.  346. 

Vkbdict.  —  Inconsistent  findings.  —  Where  the  special  flndinffs  of  a  jury  on 
material  questions  are  inconsistent,  a  new  trial  ordered.  Where  a  marine 
policy  provided  that  if  the  insured  vessel  was  lost  through  the  want  of  ordi- 
iiarv  skill  and  prudence  of  the  master,  the  company  would  not  be  liable,  a 
fincTing  by  the  jury  that  the  master  did  not  exercise  such  skill  and  prudence 
to  prevent  the  wrecking  of  the  boat,  and  that  he  should  have  remained  upon 
the  same  to  attend  to  the  cable,  and  another  finding  that  the  master  did  not 
leave  the  boat  until  he  thought  it  would  endanger  his  life  to  stay  longer, 
are  so  inconsistent  that  they  cannot  stand  together.  —  Lawton  v.  K.  C.  Ins. 
Co.,  Sup.  Ct  Wis.,  Wis.  'Leg.  N.,  September  80.  p.  429;  N.  W.  Rep., 
October  2,  p.  87. 
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Vol.  VI.,  N.  S.]     St.  Louis,  February,  1 88 1.     [Number  6. 


NOTICE    TO   CORPORATIONS. 

I.  In  General. 

II.  Express  Notice  to  Directors. 

III.  Express  Notice  to  President  and  other  Officers. 

IV.  Constructive  Notice  of  Private  Dealing  between  Officersand  Third  Persons. 

V.  Effect  of  Private  Knowledge  of  Officers. 

VI.  Effect  of  Private  Knowledge  of  Officers  in  their  Personal  Dealings  with 
Corporation. 

VII.  Constructive  Notice  of  Frauds  of  Officers. 

I.  In  General,  —  Less  than  a. year  ago  a  learned  and  able 
contributor  to  the  Review  considered  the  subject  of  Notice 
to  Directors — How  far  Binding  upon  the  Corporation.'  This 
article  is  not  written  because  the  author  dissents  from  the 
manner  in  which  the  subject  was  there  treated,  but  for  the 
purpose  of  dealing  with  the  general  subject  of  notice  to 
corporations,  not  only  through  directors  but  other  officers 
and  agents. 

At  the  outset,  it  may  be  remarked  that  the  principles  of 
constructive  notice  apply  with  peculiar  force  to  corporations, 
for  the  simple  reason  that  these  intangible  bodies  can  never  be 
reached  otherwise  than  through  theinstrumentality  of  agents.^ 

<  6  South.  L.  Rev.  45. 

■  "A  corporation,"  said  Underwood,  J.,  "cannot  receive  information  or 
notice  of  any  fact  but  through  the  senses  of  the  members  composing  the  cor- 
poration. A  corporation,  according  to  the  quaint  saying  of  Lord  Coke,  has 
DO  soul;  but  its  movements  and  operations  proceed  from  intellection,  and 
that  very  often  of  the  most  acute  and  penetrating  kind.  The  corporate  mind, 
so  to  speak,  is  the  focus  where  the  intellects  of  its  managers  are  concentrated 
for  the  transaction  of  business."  Lyne  v.  Bank  of  Kentucky,  5  J.  J.  Marsh. 
545-  559. 
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In  Other  words,  a  corporation  can  have  only  constructive 
notice  or  knowledge  of  facts.*  An  examination  of  the  grounds 
of  constructive  notice  may  be  interesting  in  this  connection. 

Perhaps  Lord  Brougham's  explanation  is  as  clear  as  could 
be  desired.  In  Kennedy  v.  Green,*  the  last  case  which  he 
considered  before  he  resigned  the  great  seal,  the  lord 
chancellor  said :  "  The  doctrine  of  constructive  notice  de- 
pends upon  two  considerations :  First,  that  certain  things 
existing  in  the  relation  or  conduct  of  parties,  or  in  the  case 
between  them,  beget  a  presumption  so  strong  of  actual 
knowledge  that  the  law  holds  the  knowledge  to  exist,  because 
it  is  highly  improbable  it  should  not ;  and,  next,  that  policy 
and  the  safety  of  the  public  forbid  a  person  to  deny  knowl- 
edge while  he  is  so  dealing  as  to  keep  himself  ignorant,  or 
so  that  he  may  keep  himself  ignorant,  and  yet  all  the  while 
let  his  agent  know,  and  himself^  perhaps,  profit  by  that 
knowledge."  3 

Bearing  the  latter  part  of  the  quotation  in  mind,  when  it 
is  considered  that  the  corporations  of  to-day,  and  especially 
mere  trading  companies,  are  created  with  all  the  facility  of 
commercial  partnerships,  it  must  be  evident  that  there  are 
the  soundest  reasons  of  public  policy  for  rigidly  applying 
the  principles  of  constructive  notice  in  their  relations  to  the 
general  public.  There  should  be  the  same  easy  access  to 
the  principals,  whether  corporations  or  commercial  partner- 
ships; nor  should  the  former,  by  a  convenient  multiplication 
of  agents  and  a  precise  limitation  of  their  duties,  easily  avoid 
the  effect  of  a  notice  intended  for  the  corporation,  on  the 
pretext  that  it  related  to  a  matter  outside  of  the  scope  of 
the  duties  of  the  agent  to  whom  it  was  delivered. 

Of  course,  there  is  no  doubt  that  so  long  as  a  corporate 

'  In  this  article,  however,  for  obvious  convenience,  the  terms  "express" 
and  "constructive"  are  frequently  used  in  contradistinction. 

■  3  Myl.  &  K.  699. 

3  Id,  719.  The  definition  adopted  by  Mr.  Justice  Story  (Story's  Eq.  Jur,, 
sect  399)  is  that  of  Eyre,  C.  B. :  "  Constructive  notice  I  take  to  be  in  its 
nature  no  more  than  evidence  of  notice,  the  presumptions  of  which  are  so 
violent  that  the  court  will  not  allow  even  of  its  being  controverted.'*  Plvnb 
V,  Fluitt,  2  Anst  432,  438. 


Digitized  by 


Google 


NOTICE   TO   CORPORATIONS.  795 

agent  acts  "  officially,"  or  "  within  the  scope  of  his  authority," 
or  "  in  matters  pertaining  to  his  agency,"  as  it  is  variously 
stated,  and  in  such  capacity  acquires  information  or  receives 
notice,  the  corporation  is  affected  thereby ; '  and  so,  where  a 
corporation  has  agents  of  coordinate  power  and  authority, 
notice  to  one  is  constructive  notice  to  the  other,  and  there- 
fore to  the  corporation." 

All  this  is  plain  enough,  but  what  is  especially  desired  is 
the  feeling  of  assurance  that  there  are  certain  officials  who 
may  be  notified  upon  corporate  business,  with  the  infallible 
result  that  the  corporation  will  through  them  be  affected 
with  notice.  True,  we  have  certain  corporate  officers^  such 
as  treasurer,  secretary,  general  agent,  or  manager,  with  whose 
functions  the  public  are  tolerably  familiar,  and  who^  as  a 
matter  of  law,  are  presumed  to  have  all  the  authority  which 
their  names  imply.^  But  the  particular  officer  to  be  reached 
may  be  inaccessible.  1  n  such  a  case,  resort  should  be  per- 
mitted to  some  defined  principal,  one  or  more.  The  board 
of  directors,  collectively  and  individually,  seem  to  amply 
supply  this  want. 

II.  Express  Notice  to  Directors,- — The  general  rule  in  rela- 
tion to  notice  to  directors  is  well  stated  by  Nelson,  C.  J.,  in 

*  *'  It  is  well  settled,"  said  Chancellor  Walworth,  "that  notice  to  an  agent 
of  a  party,  whose  duty  it  is  as  such  agent  to  act  upon  the  notice  or  to  com- 
municate the  information  to  his  principal,  in  the  proper  discharge  of  his  trust 
as  such  agent,  is  legal  notice  to  the  principal."  Fulton  Bank  v.  New  York, 
etc..  Canal  Co.,  4  Paige,  127,  137.  See  also  New  York,  etc.,  R.  Co.  w. 
Schuyler,  34  N.  Y.  30,  84 ;  Bank  v.  New  York,  etc.,  R.  Co.,  30  Conn.  231, 
270;  Marshall  v.  Columbian  Ins.  Co.,  27  N.  H.  157;  Campbell  v.  Merchants' 
Ins.  Co.,  37  N.  H.  35.  What  will  constitute  express  notice  to  an  agent  is 
dependent  upon  circumstances.  It  seems  clear  that  mere  talk  in  his  presence, 
in  which  a  fact  is  incidentally  mentioned,  cannot  be  considered  such.  See 
Schenck  v.  Mercer  County  Ins.  Co.,  24  N.  J.  L.  227 ;  Edwards  v,  Martin,  L.  R. 
I  £q.  121 ;  Ex  parte  Carbis,  4  Deac.  &  Ch.  354;  s.  c.  i  Mont.  &  A.  693,  note; 
Re  Barr's  Trust,  4  Kay  &  J.  219.  Compare  Haywood  v.  National  Ins.  Co.,  52 
Mo.  181 ;  AUitson  v,  Chichester,  L.  R.  10  C.  P.  319;  Ex  parte.  Agra  Bank, 
L.  R.  3  Ch.  555;  North  British  Ins.  Co.  v.  Hallet,  7  Jur.  (n.  s.)  1263;  Ex 
parte  Richardson,  Mont  &  Chit.  43. 

*  Perry  v,  Simpson  Waterproof  Man,  Co.,  37  Gonn.  520. 
3  Fay  V,  Noble,  12  Cush.  I. 
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a  leading  case : '  "It  is  not  to  be  denied  that  if  a  principal 
employs  several  agents  to  transact  jointly  a  particular  piece 
of  business,  he  is  equally  responsible  for  the  conduct  of  each 
and  all  of  them  while  acting  within  the  limit  and  scope  of 
their  power,  as  completely  so  as  he  would  be  for  the  con- 
duct of  a  single  agent  upon  whom  the  whole  authority  had 
been  conferred.  He  cannot  shift  or  avoid  this  responsibility 
by  the  multiplication  of  his  agents.  It  is  also  clear  that  the 
corresponding  responsibility  of  each  of  the  several  joint 
agents  to  the  principal  for  the  faithful  dischai^e  of  their 
duties  is  as  complete  and  perfect  as  in  the  case  of  a  single 
agency,  and  any  prejudice  to  the  principal  arising  from 
fraud,  misconduct,  or  negligence  of  either  of  them  would 
afTord  ground  for  redress  from  the  party  guilty  of  the 
wrong.  *  *  *  Upon  these  views,  it  seems  to  me  con- 
sistently and  reasonably  to  follow  that  in  a  case  of  a  joint 
agency  by  several  persons,  —  as  of  the  directors  of  a  bank,  — 
notice  to  any  one,  or  the  acts  of  any  one,  while  engaged  in 
the  business  of  the  principal,  is  notice  to  the  bank  itself 
The  corporation  is  acting  and  speaking  through  the  several 
directors  who  jointly  represent  it  in  the  particular  transac- 
tion. In  judgment  of  law  it  is  present,  conducting  the  busi- 
ness of  the  institution  itself ;  the  acts  of  the  several  directors 
are  the  acts  of  the  bank,  their  knowledge  the  knowledge  of 
the  bank,  and  notice  to  them  notice  to  the  bank."  ' 

These  views  are  held  by  other  courts.  Thus,  Chancellor 
Johnson,  of  Maryland,  said :  "  If  the  notice  is  given  to  him 
(the  director)  officially,  for  the  purpose  of  being  communi- 
cated to  the  board,  although  such  notice  should  not  be  so 
communicated,  the  institution  is  bound  by  it."  ^ 

Now,  the  foregoing  would  seem  to  be  undoubtedly  good 
law.     A  query  arises  at  this  point,  however :  exactly  what 

*  Bank  of  United  SUtes  v,  Daris,  2  Hill,  451. 

»  Id,  451,  463. 

3  United  States  Ins.  Co.  r.  Shrivcr,  3  Md.  Ch.  381,  3S8.  See  also  Boyd 
V,  Chesapeake,  etc.  Canal  Co.,  17  Md.  195;  Union  Bank  v.  Campbell,  4 
Humph.  394;  Porter  v.  Rutland  Bank,  19  Vt  410;  National  Bank  v.  Norton, 
I  Hill,  572. 
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is  meant  by  the  expression,  that  notice  may  be  given  to  the 
director. when  "  engaged  in  the  business"  of  the  corporation  ? 
Is  this  a  necessary  qualification  of  the  statement  that  express 
notice  may  be  given  to  directors  for  the  purpose  of  commu- 
nication to  the  board  ?  In  view  of  the  fact  that  boards  of 
directors  usually  have  the  general  superintendence  and 
active  management  of  the  affairs  of  corporations,  it  would 
seem  to  be  sufficient  notice  to  a  director  (and  therefore  to 
the  corporation)  if  his  mind  is  at  any  time,  while  a  director, 
brought  pointedly  to  the  business  of  his  corporation  by 
an  express  notice  (given  as  such)  in  relation  to  a  matter 
material  to  the  interests  of  the  corporation.  In  other  words, 
the  director  ought,  under  all  circumstances,  to  be  open  to 
the  reception  of  a  notice  of  this  kind.  It  must  be  remem- 
bered that  he  is  a  trustee,  not  only  of  the  corporation  and  of 
stockholders,  but,  it  has  been  said,  in  a  certain  sense,  of 
creditors.'  As  a  body,  the  directors  have  almost  autocratic 
control  over  the  corporate  afTairs,  the  voice  of  the  stock- 
holders at  a  general  meeting  having  only  a  persuasive 
authority,"  and  courts  being  quite  impotent  to  interfere  with 
their  discretion  3  or  remove  them  from  office.*  At  the  same 
time  each  member  of  the  board  has  his  individual  rights,' 
and  holds  his  position  independent  of  the  will  of  his  fellow- 
members.^     Individually,  of  course,  the  director  can  perform 

'  Jackson  v.  Ludeling,  21  Wall.  616,  624;  Bliss  v.  Matteson,  45  N.  Y. 
22,  26 ;  Cunningham  v.  Pell,  5  Paige,  607 ;  Richards  v.  New  Hampshire  Ins. 
Co.,  43  N.  H.  263. 

*  Dana  v.  Bank  of  United  States,  5  Watts  &  S.  223,  246.  See  also  Dayton, 
etc,  R.  Co.  V,  Hatch,  i  Disney,  84 ;  Bank  of  Kentucky  v,  Schuylkill  Bank, 
I  Pars.  SeL  Gas.  £q.  iSi ;  The  State  v.  Bank  of  Louisiana,  6  La.  475;  Conro 
tf.  Port  Henry  Iron  Co.,  12  Barb.  27;  McCullou^h  v.  Moss,  5  Denio,  566; 
Finley,  etc.,  Co.  v,  Kurtz,  34  Mich.  89. 

3  Commissioners  v,  St  Mary's  Church,  6  Sci  g.  v^  R.  508.  See  also  Case 
of  St.  Mary's  Church,  7  Scrg.  &  R.  517. 

4  Robertson  v.  Bullions,  11  N.  Y.  243,  252  (per  Selden,  J.).  See  also  Bel- 
mont V.  Erie  R«  Co.,  52  Barb.  637,  665;  Howe  v,  Deuel,  43  Barb.  504; 
Latimer  v.  Eddy,  46  Barb.  6x ;  Hodges  v.  New  England  Screw  Co.,  i  R.  I. 
31a;  J.  c,  3  R.  I.  9. 

5  The  People  v,  Mott,  i  How  Pr.  247 ;  The  People  v,  Throop,  12  Wend. 
183;  Case  of  St  Mary's  Church,  7  Serg.  &  R.  517. 

^  Case  of  St  Mary's  Church,  7  Serg.  &  R.  517;  German  Evangelical  Con- 
gregation V.  Pressler,  14  La.  An.  799 ;  Percy  v,  Millaudon,  3  La.  568. 


Digitized  by 


Google 


798  NOTICE  TO   CORPORATIONS. 

no  corporate  act  except  by  virtue  of  a  resolution  of  the 
board ;  but  it  would  seem  reasonable,  for  the  purposes  of 
notice,  to  look  upon  the  board  as  the  corporation  itself,  each 
director  an  essential  factor,  —  a  limb  of  the  general  body,— 
with  a  capacity  at  all  times  for  grasping  facts,  and  bound  to 
receive  them. 

Substantially,  these  views  seem  to  have  been  deduced  by 
Mr.  Morse  from  his  examination  of  the  cases  relating  to 
bank  directors :  **  If  the  communication  is  made  to  him 
because  he  is  a  director,  or  for  the  purpose  of  conveying 
the  knowledge  to  the  bank,  it  is  then  made  to  him  in  his 
official  character,  and,  without  regard  to  the  nature  of  the 
affairs  or  business  to  which  it  relates,  he  is  bound  by  the 
duty  of  his  office  to  use  it  in  the  proper  manner  for  the  bene- 
fit of  the  bank.  That  the  intention  is  to  render  the  commu- . 
nication  official,  may  be  an  inference  from  the  character  of 
the  conversation  or  the  attendant  circumstances.  The  fact 
that  the  intention  existed,  and  that  it  was,  or  ought  to  have 
been,  understood  by  the  recipient  of  the  knowledge,  is  suffi- 
cient to  fix  the  official  character."  * 

When  a  board  of  directors  have  been  once  duly  notified, 
of  course,  in  contemplation  of  law,  notice  at  once  attaches 
to  the  principal.  Therefore  a  subsequent  board  of  dircc* 
tors  cannot  avail  themselves  of  the  circumstance  that  the 
previous  board  made  no  record  of  the  facts  embraced  within 
such  notice,  nor  communicated  them  to  their  successors 
upon  retiring  from  the  corporate  management.  To  hold 
otherwise  would  be  to  permit  the  corporation  to  take  advan- 
tage of  its  own  negligence." 

.III.  Express  Notice  to  President  and  other  Officers,  —  Bear- 
ing in  mind  that  the  president  is  ex  officio  the  presiding  offi- 
cer of  the  board  of  directors,  there  would  seem  to  be  little 
objection  to  clothing  him  with  all  the  powers  possessed  by 
a  director  for  receiving  notice  in  behalf  of  the  corporation. 
In  addition  to  his  position  at  the  board  of  directors,  it  fre- 
quently happens  that  by  custom  or  by  virtue  of  the  by-laws 


*  Morse  on  Banks  (2d  ed.),  131. 

■  Mechanics*  Bank  ».  Seton,  i  Pet  299. 
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of  the  corporation  he  is  invested  with  all  the  powers  of  a 
general  manager  of  the  business  of  the  corporation,  in  which 
case  there  can  be  no  reasonable  objection  to  service  of  notice 
upon  him  in  behalf  of  the  corporation.* 

Express  notice  to  the  president  of  a  banking  corporation 
that  stock  standing  upon  the  books  of  the  bank  in  the  name 
of  one  person  is  held  by  him  in  trust  for  another,  is  a  proper 
notice  to  the  corporation.*  "  It  would  be  equally  available, 
no  doubt/'  said  the  court,  "if  made  to  the  cashier  or  a 
director."  In  such  a  case  it  is  not  necessary,  in  order  to 
affect  the  corporation  with  notice  of  such  a  trust,  that  there 
should  be  a  full  communication  of  all  the  circumstances 
connected  with  it.  It  is  enough  if  the  party  be  put  upon 
inquiry. 

The  contrary  view,  maintained  by  President  Tucker,  of  the 
Court  of  Appeals  of  Virginia,  is  entirely  too  strict  to  meet 
the  demands  of  justice.^  *'  I  apprehend,"  said  he,  "  notice  is 
to  be  given  to  that  officer  within  whose  appropriate  sphere 
the  transaction  lies.  Thus,  if  one  desires  to  stop  the  pay- 
ment of  a  check,  he  must  go  to  the  cashier  and  not  to  the 
president ;  and  if  he  wishes  to  assist  the  transfer  of  stock,  he 
must  go  to  the  transfer-clerk  and  not  to  the  book-keeper. 
The  president,  cashier,  and  clerks  are  all  officers,  and  all,  I 
presume,  have  their  various  distinct  duties  and  departments ; 
and  though  the  president  may  have  a  superintending  power 
over  the  whole,  yet  it  would  be  inconvenient  unnecessarily 
to  throw  upon  him  the  duty  of  attending  to  what  belongs  to 
others."  ^  It  was  therefore  held  in  this  case  that  the  bank 
had  no  notice  of  the  equities  asserted  by  the  complainants 
in  a  bill  filed  by  the  sureties  of  a  guardian  against  the  guar- 
dian, his  ward,  and  the  president  and  directors  of  the  Bank 
of  Virginia  (not  the  president,  directors,  and  company  of  the 
Bank  of  Virginia,  its  corporate  name),  where  an  injunction 

*  Smith  V.  Board  of  Water  Commrs.,  38  Conn.  208;  Re  Carew's  Estate, 
31  Bcav.  39;  Louisiana  State  Bank  v.  Senecal,  13  La.  525,  527  (per  Rost,  J.). 

*  Porter  v.  Bank  of  Rutland,  19  Vt.  410. 

3  Bank  of  Virginia  v,  Craig,  6  Leigh,  399. 

*  Id.  433. 
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was  ordered  by  the  court  against  the  guardian  to  restrain 
him  from  selling  his  ward's  stock  in  the  bank,  and  a  sub- 
pcena  with  an  injunction  was  indorsed  by  the  clerk  to  restrain 
the  president  and  directors  of  the  bank  from  permitting  the 
guardian  to  transfer  the  stock,  which  process  was  served 
upon  the  president. 

The  language  cited  and  the  conclusion  reached  in  this 
case  overlook  the  important  principle  stated  by  Gibson,  C.  J., 
in  a  later  case :  *  "  Notice  to  the  government,  or  head,  is 
necessarily  notice  to  the  body ;  because  it  is  approached  by 
strangers  only  through  the  medium  of  its  government,  or 
else  some  organ  or  branch  of  it  specially  deputed  to  repre- 
sent it ;  and  the  government  or  its  deputy  is  consequentiy 
the  channel  through  which  it  is  to  receive  formal  or  official 
notice.  Now,  the  government  of  a  bank  resides  in  a  select 
body,  called  president  and  directors;  and  no  matter  how 
the  duties  of  individual  members  may  be  parcelled  out 
among  themselves,  it  is  still  the  president  and  directors  in 
the  aggregate  with  whom  strangers  have  to  do,  and  by 
whom  all  corporate  acts  are  to  be  performed."  ■ 

Upon  the  same  principle,  notice  is  properly  given  to  the 
president  of  a  mining  company,  having  general  control  of  its 
property  and  operations,  of  the  acts  of  one  assuming  to  be 
an  agent  of  the  corporation.  In  such  a  case  the  corpora- 
tion, when  sought  to  be  made  liable  through  a  ratification 
by  silence,  will  not  be  heard  to  deny  that  the  president,  in 
receiving  the  notice,  acted  officially.^ 

The  directors  of  a  banking  corporation  are  chai^eable  with 
notice  of  such  matters  relating  to  the  ordinary  business  of 
the  bank  as  are  known  to  the  cashier.^  "  Every  bank  or 
banking  company    as  its  cashier,  who  is  its  agent  for  the 

'  Bank  of  PitUburg  v.  Whitehead,  lo  Watts,  397.  *  Id,  402. 

3  Union  Mining  Co.  v.  Rocky  Mountain  National  Bank,  2  CoL  249;  ••  t* 
«  Col.  533. 

4  Fall  River  Union  Bank  v,  Sturtevant,  12  Cush.  372 ;  Mechanics'  Bank  v. 
Shaumburg,  38  Mo.  228,  239;  Louisiana  State  Bank  v.  Senecal,  13  La.  535, 
527;  Bank  of  St  Mary's  v,  Mumford,  6  Ga.  44;  Branch  Bank  v.  Steely  10 
Ala.  915;  Trenton  Banking  Co.  v.  Woodruff,  2  N.  J.  Eq.  117;  Harrisborg 
Bank  v,  Tyler,  3  Watts  &  S.  373;  Gould  v.  Cayuga  County  National  Bank. 
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purpose  of  writing  and  receiving  letters  on  the  subject  of  its 
ordinary  business.  A  letter  from  the  cashier  (having  no 
other  s^ency  or  duty  except  what  pertains  to  that  office) 
on  the  business  of  his  bank  is  a  letter  to  the  cashier  relating 
to  the  business  of  his  bank ;  and  the  bank  is  chargeable  with 
knowledge  of  the  contents  of  such  letter."  * 

Notice  given  to  the  treasurer  of  a  corporation  at  the  time 
a  sum  of  money  is  paid  to  him,  as  to  the  purpose  for  which 
the  payment  is  made,  will  be  binding  upon  the  corporation, 
especially  where  it  appears  that  entries  have  been  made  in 
the  books  of  the  corporation  in  accordance  with  the  terms 
of  such  notice." 

A  railroad  corporation  will  be  affected  with  notice  of  the 
incompetency  of  one  of  its  employes  when  the  master  of 
transportation  has  knowledge  of  this  fact.  Such  an  officer 
being  possessed  of  the  power  of  appointment,  removal,  and 
promotion,  he  is  charged  with  the  duty  of  acquainting  him- 
self with  the  conduct  of  those  under  his  control.^ 

Notice  to  a  stockholder,  however,  is  not  notice  to  the  cor- 
poration, because  it  is  no  part  of  the  duty  of  such  stock- 
holder to  notify  the  corporation  in  turn.*  Nor  will  the  fact 
that  the  person  receiving  the  notice  afterwards  becomes  an 
officer  of  the  corporation  make  it  obligatory  upon  him  to 
give  such  notice  to  the  corporation.^ 

IV.  Constructive  Notice  of  Private  Dealings  between  Offi- 
cers and  Third  Persons.  —  Whether  the  corporation  will  be 

56  How.  Pr.  505 ;  Van  Leuvan  w.  First  National  Bank,  6-  Lans.  373 ;  Rey- 
nolds V.  kenyon,  43  Barb.  585;  Duncan  v.  Jaudon,  15  Wall.  165;  Tifiany  v. 
Boatmens'  Inst,  x8  Wall.  375,  389. 

»  New  Hope  Bridge  Co.  v.  Phoenix  Bank,  3  N.  Y.  156,  166;  Mackay  v. 
Cominercial  Bank,  L.  R.  5  P.  C.  394.  Compare  United  States  v.  City  Bank 
of  Columbos,  21  How.  356;  Swift  v.  Jewsbury,  L.  R.  9  Q.  B.  301  (reversing 
J.  r.  sub  nom.  Swift  v,  Winterbotham,  L.  R.  8  Q.  B.  244. 

'  New  England  Car*Spring  Co.  v.  Union  India-Rubber  Co.,  4  Blatchf.  i. 

3  Pittsburgh,  eta,  R.  Co.  v.  Ruby,  38  Ind.  294. 

4  Housatonic  Bankf>.  Martin,  i  Mete.  294;  Bank  of  PitUburgv.  Whitehead, 
10  Watts,  397,  402  (per  Gibson,  C.  J.);  Custer  v.  Tompkins  County  Bank,  9 
Pa.  St  27;  Union  Canal  Co.  v,  Lloyd,  4  Watts  &  S.  393. 

5  The  Admiral,  18  L.  R.  (Adm.)  91. 
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affected  with  notice  of  a  matter  of  this  kind  would  seem  to 
depend  upon  the  character  of  the  transaction  and  scope  of 
authority  of  the  officer  with  whom  the  dealing  is  had. 
When  notice  to  the  corporation  of  a  given  transaction  is 
necessary,  and  notice  to  a  certain  officer  is  sufficient  to 
affect  the  corporation,  it  seems  difficult  to  understand  upon 
what  principle  it  can  be  denied  that  the  corporation  has 
notice  of  the  transaction  in  which  its  officer  is  an  actor,  and 
of  which  he  is  authorized  to  receive  notice. 

Such  is  the  view  taken  by  the  Supreme  Court  of  New 
Hampshire.  Thus,  it  was  held  that  the  president,  who  was 
the  general  manager  and  had  superintendence  of  the  affairs 
of  the  corporation,  having  transferred  certain  of  his  shares 
of  stock  in  the  corporation  to  the  plaintiff,  with  the  knowl- 
edge of  the  treasurer,  such  transfer  was  good,  although  not 
made  upon  the  boo  s  of  the  company,  as  against  a  subse- 
quent claim  of  lien  upon  the  shares  by  the  corporation  on 
account  of  indebtedness  of  the  president  to  the  corporation. 
Independently  of  the  circumstance  that  the  president  and 
treasurer  were  ex  officio  members  of  the  board  of  directors, 
the  court  considered  the  corporation  to  be  chargeable  with 
knowledge  of  the  transaction  possessed  by  the  president  as 
its  general  agent.* 

*  See  also  Factors',  etc.,  Ins.  Co.  v.  Marine  Dry  Dock,  etc,  Co.,  31  L«.  An. 
149.  The  facts  of  this  case  were  that  Kearney,  Blois  &  Co.,  of  New  Orleans, 
pledged  to  the  plaintiff  seventy-seven  shares  of  the  stock  of  the  defendant 
company,  evidenced  by  three  certificates.  Kearney,  Blois  &  Co.  were  the 
treasurers  of  the  defendant,  and  Blois,  of  that  firm,  was  its  president  The 
business  of  the  Dock  Company  was  transacted  and  its  books  kept  at  the  office 
of  this  firm.  About  one  month  after  this  transfer,  Kearney,  Blois  &  Co. 
caused  the  secretary  of  the  company  to  cancel  on  its  books  the  three  certifi- 
cates of  stock  before  mentioned,  and  had  issued  to  themselves  two  new  certifi- 
cates for  the  said  seventy-seven  shares.  These  new  certificates  were  signed  by 
Blois,  the  president,  and  delivered  to  the  firm  without  requiring  the  surrender 
of  the  old  certificates.  The  firm  at  once  pledged  the  new  certificates  to  other 
parties,  who  gave  the  company  due  notice  of  the  pledge.  One  dividend  was 
paid  to  the  pledgees  of  the  original  certificates,  subsequent  to  which  time  the 
pledgees  of  the  new  certificates  foreclosed  and  bought  in  the  stock,  and  had 
it  transferred  to  them  upon  the  books  of  the  company.  The  certificates  of  the 
defendant  company  declared  that  the  stock  was  *<  transferable  on  the  books 
of  the  company,"  but  did  not  contain  the  custonuuy  dause,    *'on  the  snr- 


Digitized  by 


Google 


NOTICE  TO   CORPORATIONS.  803 

A  contrary  conclusion  was  reached  upon  similar  facts  in 
Piatt  V,'  Birmingham  Axle  Company,'  the  court  seeming  to 
hold  that  unless  knowledge  was  acquired  by  the  corporate 
officer  while  acting  within  the  scope  of  his  authority  and 
upon  the  business  of  the  corporation,  it  could  not  be  im* 
puted  to  the  corporation.  In  this  case  the  secretary  of 
a  manufacturing  company  joined  with  his  wife  in  a  written 
assignment  of  stock  in  the  corporation,  to  secure  a  loan  by 
a  third  person.  The  assignee  gave  no  notice  of  the  transac- 
tion to  the  corporation.  Two  years  afterwards  the  corpo- 
ration made  a  loan  to  the  wife,  at  the  request  of  both 
husband  and  wife,  and  upon  the  agreement  of  both  that  this 
same  stock  should  be  transferred  to  it  on  the  books  of  the 
company  as  security.  The  transfer  was  subsequently  exe- 
cuted by  the  wife  alone,  she  falsely  accounting  for  the  non- 
production  of  the  certificates  previously  assigned.  Under 
these  circumstances  the  court  held  that  no  knowledge  or 
notice  of  the  first  assignment  could  be  imputed  to  the  com- 
pany from  the  fact  that  the  husband  was  secretary  of  the 
company."    Assuming  that  the  secretary  of  the  company 

render  of  this  certificate."  The  court  nevertheless  held  that  the  certificates 
were  transferable  by  delivery  merely,  and  that  the  corporation  had  no  ri^ht 
to  transfer  the  stock  upon  their  books  except  upon  the  surrender  of  the  certifi- 
cates, or  upon  proof  of  their  loss  or  destruction.  The  question  of  notice, 
therefore,  became  immaterial ;  but  the  court  was  of  opinion  that  the  facts  left 
little  room  for  discussion.  •*  How  can  it  be  argued,"  said  Spencer,  J.,  "in  a 
case  like  this,  where  the  question  is  simply  whether  a  corporation  had  notice 
of  a  fact,  and  where  no  particular  form  of  notice  is  required,  that  a  knowledge 
of  that  fact  by  its  president,  its  directors,  and  treasurer  is  insufficient,  we  are 
at  a  loss  to  understand.  A  corporation  cannot  see  or  know  anything  except 
by  the  eyes  or  intelligence  of  its  officers.  In  cases,  therefore,  where  knowl- 
edge in  any  form  will  suffice,  a  corporation  must  be  held  to  know  what  its 
president  and  chief  officers  know."  Id.  151.  See  also  Reynolds  v.  Ken- 
yon,  43  Barb.  585 ;  Van  Leuvan  v.  First  National  Bank,  6  Lans.  373.  Com- 
pare the  case  of  Miller  v.  Illinois,  etc.,  R.  Co.,  24  Barb.  312.  But  what  was 
said  in  this  case  upon  the  subject  of  notice  is  obiter,  the  decision  being  upon 
a  consideration  wholly  foreign  to  this  question.  '  41  Conn.  255. 

*  Directly  to  the  contrary  is  the  case  of  Bridgeport  Bank  v.  New  York, 
etc,  R>  Co.,  30  Conn.  231.  The  language  of  Ellsworth,  J.,  is  especially 
noteworthy,  at  pp.  271,  272.  No  attempt  was  made  to  distinguish  this  case; 
in  fact,  no  mention  was  made  of  it  in  the  opinion  of  the  court. 
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was  the  proper  oflficer  to  have  recorded  the  first  assigrnment 
or  to  have  received  notice  of  the  fact  of  assignment  on 
behalf  of  the  company,  the  decision  seems  quite  irreconcil- 
able with  the  conclusion  of  the  New  Hampshire  court  in  the 
case  previously  noticed. 

The  decision  in  the  New  Hampshire  case  finds  support 
in  certain  English  cases.  Thus,  in  Ex  parte  Stewart,'  the 
managing  director,  who  was  also  sole  secretary  of  a  com- 
pany registered  under  the  Companies'  Act,  1856,  joined 
with  all  his  co-directors  in  making  an  equitable  mortgage 
of  their  shares  to  a  bank  as  security  for  an  advance  to  the 
company.  The  bank  gave  no  notice  of  the  transaction  to 
the  company,  but  on  the  bankruptcy  of  the  managing  direc- 
tor it  was  held  that  the  bank  was  entitled  to  his  shares  as 
mortgagee. 

In  Gale  v.  Lewis,*  a  creditor  procured  an  insurance  upon 
the  life  of  his  debtor  as  security  for  a  loan.  The  creditor 
gave  instructions  to  his  attorney  as  to  the  policy  and  the 
amount  to  be  insured.  This  attorney,  although  not  one  of 
the  publicly  advertised  agents  of  the  insurance  company, 
nevertheless  acted  in  that  capacity.  The  agent  transmitted 
the  proposals  to  the  head  office  of  the  company,  and  re- 
ceived a  policy,  which  he  delivered  to  the  creditor  without 
the  intervention  of  the  debtor.  The  debtor  having  become 
insolvent,  his  assignees  in  bankruptcy  claimed  the  benefit 
of  the  policy.  On  trial  before  Erie,  J.,  the  jury  found,  in 
answer  to  questions  left  to  them  by  the  judge,  that  the  agent 
did  not  mention  the  fact  of  the  assignment  at  the  head 
office,  but  that  the  company  had  authorized  him  to  receive 
notices  of  assignment  for  them,  and  had  consented  that 
notices  so  received  by  him  should  be  equivalent  to  a  notice 
served  upon  the  company  at  their  head  office.  The  assign- 
ment to  the  creditor  was  accordingly  upheld.  In  reply  to 
the  argument  that  the  creditor  had  communicated  with  the 
agent  in  his  capacity  of  attorney,  and  not  as  agent  for  the 
insurance  company,  Lord  Denman,  C.  J.,  said:  *' Where  the 

»  4  De  G.  J.  &  S.  643.  •  9  Q-  B.  73a 
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two  capacities  are  united  in  one  person^  a  notice  received  in 
one  capacity  for  the  purpose  of  being  transmitted  to  the 
other,  is  an  effectual  notice  in  both  capacities." ' 

In  Ex  parte  Harrison,*  a  shareholder  agreed  with  the 
tnanaging  director  of  a  company  that  certain  shares  of  stock 
in  his  company  should  be  delivered  to  him  as  security,  in  con- 
sideration of  an  accommodation  indorsement  by  the  director. 
Upon  the  bankruptcy  of  this  shareholder  the  title  to  the 
pledged  shares  did  not  vest  in  the  assignees  in  bankruptcy, 
although  there  was  a  printed  notice  on  each  share-certificate 
that  no  transfer  could  be  made  without  the  consent  of  the 
directors.  The  body  of  directors  were  considered  to  have 
had  notice  of  the  assignment  to  the  managing  director  by 
virtue  of  his  position. 

In  Ex  parte  Waithman,^  one  of  the  directors  of  a  life  in- 
surance company  deposited  a  policy  of  the  company  with 
his  bankers  as  collateral  security  for  advances,  one  of  the 
bankers  being  also  one  of  the  auditors  of  the  insurance 
company.  The  director  afterwards  becoming  bankrupt,  it 
was  held  that  there  was  sufficient  notice  to  the  company 
of  the  transfer  of  the  bankrupt's  interest  in  his  policy. 

In  each  of  the  foregoing  cases  the  company  was  affected 
with  notice  of  the  transaction  with  its  officer,  because  it 
would  seem,  that  officer  himself  being  the  proper  party  to 
receive  notice  of  the  transaction,  it  would  be  idle  for  the 
other  party,  after  the  negotiation  was  concluded,  to  notify 
the  officer  of  the  fact.  As  stated  by  the  Lord  Chancellor 
in  Ex  parte  Stewart,^  the  parties  could  not  have  given  a 
more  effectual  notice  than  that  which  was  actually  derived 
by  every  one  to  whom  they  might  have  given  it,  from  the 
transaction  itself. 

The  principle  of  these  cases  seems  to  have  been  trenched 
upon  in  two  cases  which  involved  the  question  whether,  a  com- 
pany having  two  secretaries,  the  knowledge  possessed  by  one 
of  these  officers  of  a  matter  within  the  scope  of  the  duties  of 
his  office  could  be  imputed  to  the  other,  and  therefore  to  the 

«  9  Q.  B.  744.  *  3  Mont.  &  A.  506. 

3  4  Deac  &  Ch.  412.  4  Supra, 
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company  itself/  One  of  these  cases  '  coming  up  for  notice 
subsequently,  the  lord  chancellor  viewed  it  with  dispar- 
agement.3 

It  is  plain  that  if  there  is  a  specific  agreement  between 
the  corporate  officer  and  the  other  party  to  the  transaction 
that  no  notice  of  the  matter  shall  be  given  to  the  corpora- 
tion, there  is  no  principle  upon  which  notice  can  be  implied.^ 

V.  Effect  of  Private  Knowledge  of  Officers,  —  Leaving  out 
6f  consideration  cases  of  fraud,  —  where  the  officer  osten- 
sibly, to  third  persons,  acts  for  the  corporation,  but  as  a  mat- 
ter of  fact  in  fraud  of  the  rights  of  such  third  persons,  deals 
with  the  corporation  in  his  own  behalf,  —  there  is  little 
difficulty  under  this  head.  It  seems  quite  plain  that  if  a 
director,  for  example,  has  become  possessed  of  infonnation 
casually  and  apart  from  his  official  duties,  the  general  rule  is 
that  he  is  under  no  obligation  to  communicate  this  to  his 
associates,  and  there  is  no  presumption  that  he  does  so.^ 

To  illustrate :  Notice  of  a  dissolution  of  partnership  pub- 
lished in  a  newspaper,  and  thus  accidentally  reaching  a 
bank  director,  is  hot  equivalent  to  actual  notice  to  the  bank.* 

'  Ex  parte  Boulton,  i  De  G.  &  J.  163;  Ex  parte  Bigiiold,  3  Deac.  151. 
It  is .  noticeable  that  the  decision  rn  the  latter  case  was  by  a  divided  court. 
Compare  Berry  v,  Simpson  Waterproof  Co.,  37  Conn.  520 

■  Ex  parte  Boulton,  supra, 

3  Ex  parte  Stewart,  4  De  G.  J.  &S.  543,  549.  The  case  of  Re  Hennessy 
(2  Dr.  &  War.  555 ;  x.  r^  i  Con.  &  Law.  559),  which  is  also  sometimes  cited  as 
establishing  a  contrary  rule,  is  satisfactorily  distinguishable  from  similar  cases, 
because  in  that  case  it  was  shown  that  the  company  had  forbidden  their  countrj 
agents  to  receive  notices  of  the  character  in  question.  See  Gale  v,  Lewis,  9 
Q.  B.  740,  743. 

4  Ex  parte  Nutting,  2  Mont  D.  &  De  G.  302.  See  also  First  Natioosl 
Bank  v.  Reed,  36  Mich.  263. 

5  Sawyer  v.  Pawners*  Bank,  6  Allen,  207. 

^  National  Bank  v.  Norton,  I  Hill,  572.  There  is  no  presumption,  as  t 
matter  of  law,  that  a  nbtice  contained  in  a  newspaper  subscribed  for  by  a 
corporation  for  the  use  of  its  officers  has  come  to  the  eye  of  such  officers. 
Bank  of  Pittsburg  v.  Whitehead,  10  Watts,  397 ;  Vernon  v,  Manhattan  Co., 
17  Wend.  524;  J.  c,  22  Wend.  183.  But  it  has  been  held  that  if  there  are  do 
circumstances  from  which  a  different  conclusion  may.  be  drawn,  the  jury  may 
be  authorized  to  presume  notice  to  the  corporation.     Vernon  «.  Manhattao 
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In  such  a  case,  Cowen,  J.,  said  of  the  director :  "  He  hap- 
pened to  know  the  fact  of  dissolution,  as  a  director  or  other 
corporator  may  do,  without,  perhaps,  being  aware  that  the 
bank  could  be  prejudiced  by  it.  Not  having  any  intimation 
that  it  was  material,  it  is  too  much,  even  if  the  point  were 
in  the  case,  to  insist  on  a  presumption  that  he  ever  com- 
municated the  fact  to  the  board."  *  But  when  such  a  fact 
has  been  gleaned  from  this  or  any  other  source,  and  is  stated 
before  the  board  by  a  member  of  it,  and  made  the  subject 
of  conversation  during  the  transaction  of  a  piece  of  business 
affected  by  the  circumstance,  "  it  is  impossible  to  doubt  that 
the  bank  is  to  be  affected,  because  knowledge  of  the  fact 
material  to  be  known  is  a  part  of  the  res gesta''* 

Other  cases  afford  further  illustration  under  this  head. 
"Ry  the  Code  of  Louisiana,  "the  property  of  the  tutor  is 
tacitly  mortgaged  in  favor  of  the  minor  from  the  day  of  the 
appointment  of  the  tutor,  as  security  for  his  administration 
and  for  the  responsibility  which  results  from  it."  3  Subse- 
.quent  to  the  appointment  of  a  guardian,  certain  of  his  prop- 
erty was  mortgaged  to  a  bank  to  secure  the  value  of  certain 
stock  in  and  loans  by  the  defendant  bank.  The  property  at 
this  time  was  upon  record  in  the  name  of  the  guardian's  sister, 
who,  as  stockholder,  made  the  mortgage  in  question.  An 
action  was  afterward  brought  by  the  wards  to  enforce  their 
right  of  "  tacit  mortgage  "  upon  the  property.  It  appeared 
that  at  the  time  of  the  mortgage  to  the  bank,  two  of  the 
directors  were  privately  aware  of  the  fact  that  the  property 
really  belonged  to  the  guardian,  but  the  subject  was  never 
considered  before  the  board.  Upon  these  facts,  Slidell,  J., 
said :  "  There  is  no  evidence  that  the  two  directors  above 

Co.,  22  Wend.  183,  191 ;  Bank  of  South  Carolina  v.  Humphreys,  i  McCord, 
388.  See  also  Martin  v,  Walton,  I  McCord,  16;  Green  v.  Merchants'  Ins. 
Co.,  10  Pick.  402.  The  contrary  was  tersely  stated  by  Cowen,  J. :  "I  cannot 
allow,"  said  he,  <'  that  the  mere  taking  of  a  newspaper  stuffed  with  notices 
will  make  a  case  for  the  jury."  Vernon  v.  Manhattan  Co.,  17  Wend.  524, 
528. 

<   National  Bank  v.  Norton,  i  Hill,  579. 

*  Bank  of  Pittsburg  v.  Whitehead,  loWatU,  397,  403  (per  Gibson,  C.  J.). 

3  Civ.  Code  La.,  arL  3782. 
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referred  to  were  specially  charged  with  the  business  of  these 
mortgages,  or  had  authority  in  the  affairs  of  the  bank  other 
than  that  which  pertained  to  them  virtute  officii  under  the 
charter.  It  would  be  a  doctrine  fraught  with  the  most  dan- 
gerous consequences  to  stockholders,  and  inconsistent  with 
the  theory  of  corporations,  to  say  that  the  private  knowledge 
of  those  two  directors  (not  clothed  with  any  official  authority 
in  the  premises,  and  constituting  a  small  minority  of  the 
whole  number),  which  knowledge  was  undisclosed  to  the 
board,  should  destroy  the  rights  of  the  corporation." ' 

'  Mercer  v,  CanoDge,  9  La.  An.  37,  39.  In  Housatonic  Bank  v.  Martin, 
I  Mete.  294,  the  mere  circumstance  that  a  director  of  a  bank  assisted  in  draw- 
ing a  mortgage  and  assignment  for  a  third  party  did  not  charge  the  bank  with 
a  knowledge  of  and  assent  to  such  mortgage  and  assignment  In  Lyne  v. 
Bank  of  Kentucky,  5  J.  J.  Marsh.  545,  the  question  was  whether  the  benefi- 
ciary in  a  deed  of  trust  of  certain  property  had  constructive  notice  of  a  prior 
unrecorded  deed  of  the  same  property  for  the  benefit  of  the  wife  of  the 
grantor,  one  of  the  directors  of  the  bank  being  a  trustee  under  the  earlier 
deed.  It  was  held  that  notice  could  not  be  implied  from  this  drcumstaoce. 
The  court  said:  <*It  is  the  union  or  assent  of  the  minds  of  the  majority 
to  any  one  thing,  and  so  ordering  it,  which  constitutes  an  act  of  the  corpora- 
tion ;  and  consequently  we  are  not  willing  to  say,  where  the  law  has  prescribed 
no  particular  mode  of  giving  notice,  that  the  knowledge  of  any  fiact  by  less 
than  a  majority  of  the  board  will  amount  to'notice  of  the  fact  on  the  part  of  the 
corporation."  In  Farrel  Foundry  v.  Dart,  26  Conn.  376,  one  of  the  directors 
of  a  corporation,  not  acting  expressly  as  its  agent,  and  having  no  managemeot 
of  its  business  otherwise  than  as  a  director,  went  to  the  town  records  for  the 
purpose  of  ascertaining  the  "condition"  (as  the  reporter  states  it)  of  certain 
land,  and  there  saw  the  record  of  a  defectively  executed  deed  of  such  land. 
Subsequent  to  this  time  the  corporation  acquired  the  equity  of  redemption  in 
these  premises  by  an  attachment  and  levy  of  execution  against  the  grantor  of 
the  deed  in  question.  The  controversy  was  whether  the  corporation  was 
affected  with  notice  of  the  defectively  executed  deed.  The  director,  it  appears, 
never  communicated  his  knowledge  to  his  associates  of  the  board  or  to  anj 
agents  of  the  corporation,  and  upon  this  ground  it  was  held  that  the  corpora- 
tion had  no  notice  of  the  existence  of  the  deed.  The  facts  and  the  conclosioo 
in  this  case  amply  illustrate  the  necessity  for  rigidly  applying  the  principles 
of  constructive  notice  to  corporations.  It  seems  quite  plain  that  this  director 
was  acting  in  behalf  of  the  corporation  in  investigating  the  records  in  regard 
to  this  particular  piece  of  property.  The  circumstance  that  he  was  not  ordi- 
narily an  '*  acting  agent  '*  of  the  company  ought  not  to  have  exempted  the 
corporation  from  the  consequences  of  his  agency  in  a  particular  instance* 
The  corporation  availed  itself  of  the  advantages  of  the  director's  services  in 
this  case,  and  plainly  ought  not  to  have  been  permitted  to  escape  an  impor- 


Digitized  by 


Google 


NOTICE   TO   CORPORATIONS.  8O9 

The  case  of  Fulton  Bank  v.  New  York,  etc.,  Canal  Com- 
pany' has  been  much  cited  in  discussions  of  this  kind, 
because  it  is  a  comparatively  early  case,  and  the  opinion 
therein  is  from  the  pen  of  a  distinguished  jurist.  The  con- 
clusion reached  is  perfectly  in  acpord  with  the  foregoing 
cases  noticed  under  this  head.  The  president  of  a  bank 
(Cheesebrough)  and  one  of  the  directors  (Brown)  were  each 
interested  in  a  canal  company.  The  director  was  president 
of  the  canal  company,  and  both  officers  were  members  of  its 
finance  committee.  This  committee  adopted  a  resolution 
to  deposit  the  funds  of  the  company  with  the  bank  in  ques- 
tion. The  secretary  of  the  committee  accordingly  sent  the 
funds  to  the  bank  on  the  following  day,  but  by  an  irrespon- 
sible person,  who  could  give  no  directions  as  to  how  they 
were  to  be  drawn  out.  Brown,  however,  was  conveniently 
present,  and  signing  his  name  upon  the  signature-book  as 
president  of  the  canal  company,  ordered  the  money  to  be 
paid  to  checks  so  signed.  Cheesebrough,  by  virtue  of  his 
position  upon  the  finance  committee  of  the  canal  company, 
knew  that  Brown  had  no  authority,  as  president  of  the 
canal  company,  to  draw  out  the  funds  thus  deposited ;  but 
he  was  not  aware  of  the  circumstances  under  which  the 
deposit  was  made,  and  knew  nothing  to  the  contrary  that 
proper  directions  had  been  given  for  checking  out  the  funds 
at  the  time  they  were  deposited.  In  this  state  of  affairs 
Brown  checked  out  for  his  personal  use  nearly  the  entire 
deposit  of  $22,000,  in  three  days  from  the  date  of  the 
deposit.  The  bank  was  not  held  liable  for  this  loss.  The 
president  had  no  knowledge  of  the  unlawful  designs  of 
Brown,  or  the  possibility  of  their  accomplishment.  There 
was,  therefore,  no  reason  for  him  to  give  the  bank  the  bene- 
fit of  knowledge  possessed  by  him  as  one  of  the  finance 
committee  of  the  canal  company,  and  no  presumption  could 

tant  incident  of  agency,  viz.,  the  imputation  of  the  agent's  knowledge  acquired 
in  the  service  of  his  principal.  Decisions  like  this  are  contrary  to  the  policy 
of  the  law.  See  the  remarks  of  Lord  Brougham,  antCf  p.  794;  Ang.  & 
Ames  on  Corp.,  sect.  305;  Whart.  on  Ag.,  sect.  177;  Fulton  Bank  v,  Bene- 
dict, I  Hall,  480 
'  4  Paige,  127. 

VOL.  VI.  NO.  6.  52 
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be  entertained  that  he  did  so.  No  attempt  was  made  in  this 
case  to  impute  to  the  bank  the  knowledge  possessed  by 
Brown  of  his  own  fraudulent  intentions.  Any  effort  in  this 
direction  must  have  failed,  for  the  reason  that,  although 
committing  a  fraud  upon  a  third  person,  he  was  not  engaged 
in  a  transaction  on  behalf  of  the  bank  as  his  principal,  and 
although  a  director  of  the  bank,  his  associates  of  the  board 
were  not  concerned  therein  with  him  —  a  principle  of  lia- 
bility which  will  presently  be  discussed.* 

Referring  to  the  definitions  of  constructive  notice,  it  will 
be  seen  that  in  order  to  impute  notice  to  the  principal,  some 
reason  must  exist  for  the  presumption  that  it  has  been  so 
communicated.  Therefore,  knowledge  on  the  part  of  a 
clerk  in  a  bank  of  the  residence  of  a  party  to  negotiable 
paper  protested  by  the  bank  will  not  prevent  the  holder 
of  the  paper,  in  a  suit  against  this  party,  from  availing  him- 
self of  the  ignorance  of  the  proper  officer  of  the  bank  of 
the  residence;  of  the  party.'' 

The  English  cases  are  to  the  same  effect  as  the  foregoing. 
A  case  quite  generally  cited  is  that  of  Ex  parte  Burbridgc.^ 
The  proprietor  of  two  shares  in  an  insurance  company 
having  purchased  two  other  shares,  caused  them  to  be 
entered  in  the  company's  books  in  the  name  of  a  person 
who  afterward  became  bankrupt,  with  the  knowledge  of 
one  of  the  directors  and  the  actuary.  By  the  rules  of  the 
company,  no  person  except  a  director  (which  this  share- 
holder was  not )  was  permitted  to  hold  more  than  two  shares 
in  his  own  name ;  but  no  rule  prevented  a  person  from  being 
beneficially  entitled  to  more  than  two  shares,  by  holding 
them  in  the  name  of  another  party.  The  person  so  holding 
these  shares  in  this  case  signed  a  declaration  of  trust  that  he 
held  the  shares  as  trustee  for  the  proprietor ;  but  no  notice 
of  the  trust  was  taken  in  the  books  of  the  company,  and  the 
holder  of  the  certificates  was  always  treated  as  the  owner 
by  the  company.     Under  these   circumstances,  the  shares 

*  Post,  p.  815.  »  Goodloe  v.  Godley,  13  Smed.  &  M.  233. 

3  I  Dcac.  131, 
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were  held  to  be  "  in  the  order  and  disposition  "  of  the  holder 
upon  his  bankruptcy,  and  therefore  belonging  to  his  as- 
signees.* 

In  the  leading  case  of  Powies  v.  Page,'  a  joint-stock  bank- 
ing company  was  held  not  chargeable  with  knowledge  of  a 
particular  fact  relating  to  the  accounts  possessed  by  one 
director,  when  that  director  had  no  voice  in  the  management 
of  the  accounts,  and  the  money  transactions  of  the  company 
were  conducted  exclusively  by  a  manager  appointed  for 
that  purpose,  under  the  control  and  direction  of  three  direc- 
tors, of  whom  the  director  possessing  the  knowledge  in 
question  was  not  one.^  Upon  this  principle,  the  knowledge 
of  a  director  that  bills  indorsed  for  value  to  his  company 
were  bills  which  had  been  accepted  for  the  accommodation 
of  the  drawer,  was  not  imputed  to  the  company,  the  director 
not  having  been  concerned  in  behalf  of  his  company  in  the 
transaction  in  which  the  bills  were  indorsed.* 

We  come  now  to  a  class  of  cases  where  the  rule  is  not 
so  plain.  It  will  be  perceived  that  in  each  of  the  foregoing 
cases  the  director  thus  privately  possessed  of  knowledge 
took  no  part  in  any  corporate  act  after  becoming  possessed 
of  such  information,  in  relation  to  which  his  knowledge 
might  be  material.  Now,  suppose  the  director  imbued  with 
such  knowledge  to  come  into  a  board  meeting  where  busi- 
ness '\^  transacted  in  relation  to  which  his  knowledge  is 
material,  is  the  director  in  such  a  case  bound  to  make  a  full 
disclosure  of  his  private  information  ?  It  seems  that  he  is; 
and  in  the  event  of  a  failure  to  do  so,  the  corporation  will 
be  as  fully  charged  with  the  director's  private  knowledge 
as  if  communicated  to  his  associates  of  the  board. 

A  plain  case  is  that  of  Union  Bank  v,  Campbell.^  Here, 
two  directors  were  aware  of  the  fact  of  dissolution  of  a  cer- 

■  This  case  reverses  the  same  sub  nom.  Ex  parte  Watkins,  4  Deac.  &  Ch. 
87.     See  also  Ex  parte  Watkins,  2  Mont,  h  A.  348. 
«  3  C.  B.  16. 

3  Compare  Re  Carew's  Estate,  31  Beav.  39. 

4  Peruvian  Railways  Co.  v.  Thames,  etc.,  Ins.  Co.,  L.  R.  2  Ch.  618. 

5  4  Humph.  394. 
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tain  partnership  at  a  particular  time.  Subsequent  to  the  dis- 
solution, one  of  the  late  partners  used  the  former  firm  name 
in  indorsing  a  note  to  one  of  the  directors  before  mentioned. 
This  director  in  turn  indorsed  the  note  and  presented  it  to 
the  board,  of  which  he  was  a  member,  for  discount.  Both 
directors  in  question  were  present  at  the  meeting  of  the 
board  on  the  day  the  note  was  discounted.  The  director 
for  whose  benefit  the  note  was  discounted  retired  to  an 
adjoining  room  when  the  note  was  offered  to  the  board,  but 
the  other  director  remained,  and  acted  with  the  board  in  the 
discount  of  the  note.  Under  these  circumstances  the  bank 
was  held  to  be  chargeable  with  knowledge  of  the  unauthor- 
ized use  of  the  firm-name  in  the  indorsement  by  the  late 
partner.  "All  that  is  necessary,"  said  the  court,  "is,  that 
the  director  acting  in  the  board  when  the  note  is  offered  for 
discount  should  have  knowledge  of  the  dissolution.  If  he 
have  such  knowledge,  he  is  bound  to  communicate  it  to  the 
board.  We  do  not  intend  to  controvert  the  general  doctrine 
that  *  notice  must  come  to  the  agent  while  he  is  concerned 
for  the  principal,  and  in  the  course  of  the  same  transaction,' 
for  notice  to  a  party  while  he  is  not  acting  as  agent  is  cer- 
tainly no  notice  to  a  principal  for  whom  he  may  afterwards 
act ;  but  the  existence  of  knowledge  in  an  agent  when  acting 
for  his  principal  is  notice  to  the  principal,  however  that 
knowledge  may  have  been  acquired."  '  The  foregoing  ap- 
pears to  have  been  directed  against  the  member  of  the 
board  who  was  aware  of  the  unauthorized  indorsement  of 
the  note,  and  yet  acted  with  the  board  upon  the  discount 

In  regard  to  the  other  director,  who  offered  the  note  for 
discount,  but  did  not  act  with  the  board  upon  it,  the  court 
said :  "  It  may  be  answered  that  his  retirement  to  an  adjoin- 
ing room  was  a  mere  formality ;  that  he  was  still  a  member 
of  the  board ;  and  that,  as  the  note  was  offered  by  him, 
and  discounted  for  his  benefit,  he  was  peculiarly  bound  to 
communicate  the  facts  within  his  knowledge  in  relation  to 
the  dissolution  to  the  other  members  of  the  board ;  and  not 

*  Union  Bank  v,  Campbell,  4  Humph.  396.  Sec  also  Clerks'  Savings  B«ik 
v.  Thomas,  2  Mo.  App.  367.     Compare  Jones  v.  Planters'  Bank,  9  Heisk.45^ 
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having  done  so,  he  was  guilty  of  a  fraud,  the  responsibility 
of  which  should  fall  on  the  bank,  whose  agent  he  was, 
rather  than  on  the  defendant." '  This  statement  is  not  so 
plainly  true  as  the  preceding,  but  this  part  of  the  case  will 
be  examined  later,  with  kindred  cases  of  fraud  by  directors 
and  other  officers. 

Other  cases  seem  to  establish,  as  a  general  rule,  that  if  a 
note  be  discounted  at  a  bank  for  the  benefit  of  a  direc- 
tor, or  for  the  benefit  of  a  firm  of  which  the  director  is  a 
member,  and  it  be  shown  that  he,  with  knowledge  of  certain 
facts  tending  to  invalidate  the  note,  acted  as  a  member  of 
the  board  of  directors  upon  the  discount  of  the  note,  the 
bank  will  be  chargeable  with  notice ; '  otherwise,  not.3 

Upon  the  same  principle  a  bank  was  charged  with  the 
private  knowledge  of  its  cashier.  This  officer  was  ex  officio 
member  of  a  committee  charged  with  buying  and  selling 
notes  and  bills,  and  knew  that  a  stockholder  had  pledged 
his  stock  to  secure  a  certain  debt.  After  such  pledge  of 
his  stock,  the  stockholder  offered  two  notes  for  discount  by 
the  bank,  which  were  received.  The  stockholder  becoming 
insolvent  and  a  large  balance  of  the  notes  being  unpaid,  the 
bank  insisted  that  its  charter  gave  it  a  lien  upon  the  stock 
in  question  for  this  indebtedness.     The  court  took  the  view 

'   Union  Bank  v.  Campbell,  4  Humph.  397. 

■  Bank  of  United  States  v,  Davis,  2  Hill,  451 ;  North  River  Bank  v. 
Aymar,  3  Hill,  262.  It  is  difficult  to  see,  however,  with  what  propriety  a 
director  can  co5perate  with  the  board  in  discounting  paper  presented  by 
himself.  There  is  a  manifest  conflict  of  interests,  and  it  involves  the  absurd- 
ity of  the  director  contracting  with  himself.  Terrell  v.  Bank  of  Mobile,  12 
Ala.  502,  507;  Louisiana  State  Bank  v.  Senecal,  13  La.  525;  Commercial 
Bank  v.  Cunningham,  24  Pick.  270 ;  First  National  Bank  v.  Gifford,  47  Iowa, 
575 ;   Lucas  V.  Bank  of  Darien,  2  Stew.  280,  290. 

3  Westlield  Bank  v.  Cornen,  37  N.  V.  320;  Farmers',  etc..  Bank  v.  Payne, 
25  Conn.  444;  Atlantic  State  Bank  v,  Savery,  18  Hun,  37;  Louisiana  State 
Bank  v,  Senecal,  13  La.  525 ;  Powles  v.  Page,  3  C.  B.  16.  What  conduct 
will  amount  to  **  acting  as  a  member  of  the  board  *'  seems  to  be  uncertain  by 
the  adjudged  cases.  In  two  cases  it  was  held  that  a  director  being  present  at 
the  board,  but  taking  no  part  in  the  proceedings,  must  be  considered  as  not 
acting.  Louisiana  State  Bank  v,  Senecal,  13  La.  525;  Terrell  v.  Bank  of 
Mobile,  12  Ala.  502.  To  the  contrary,  however,  see  Bank  of  United  States 
V,  Davis,  2  Hill.  451,  462  ;   Union  Bank  v.  Campbell,  4  Humph.  394,  897. 
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of  the  case  that,  nothing  to  the  contrary  being  shown,  it 
must  be  presumed  that  the  cashier  was  present  and  acted 
with  the  committee  when  the  notes  were  passed  upon.  It 
was,  therefore,  his  duty  to  have  disclosed  to  the  other  mem- 
bers of  the  committee  the  facts  within  his  knowledge  affecting 
the  solvency  of  the  maker  of  the  notes.  "  We  presume  he 
did  so,"  said  the  court ;  "  but  if  he  did  not,  and  a  loss  must 
result  from  his  failure  so  to  do,  it  should  fall  upon  the  party 
for  whom  he  acted,  and  not  upon  a  stranger,  in  nowise 
responsible  for  his  failure."  ' 

Mr.  Justice  Story  did  not  approve  of  those  cases  making 
a  distinction  between  notice  to  a  director  who  acts  at  the 
board,  and  notice  to  a  director  who  does  not  so  act  upon 
the  subject-matter  of  the  notice,  his  opinion  being  that  the 
corporation  ought  not  to  be  affected  with  notice  in  either 
case ;  otherwise,  the  foundations  upon  which  the  security 
of  all  moneyed  or  other  corporations  depend  would  be 
sapped.*  The  views  of  this  eminent  jurist  were  adopted 
and  defended  by  Chancellor  Johnson,  of  Maryland,^  who, 
with  confidence,  reiterated  the  query  of  the  learned  com- 
mentator, "  whether  a  mortgage  made  to  a  bank  by  one  of 
its  directors,  or  by  a  third  person,  would  be  affected  by  a 
prior  unregistered  encumbrance,  or  other  equities  attaching 
to  it,  which  were  known  at  the  time  to  such  director?"^ 

An  answer  to  this  question  may  be  essayed.  The  direc- 
tor being  the  mortgageor,  it  is  plain  that  the  bank  would 
not  be  affected  by  the  equities  in  question.  The  authorities 
are  uniform  that  in  a  dealing  of  this  kind  a  director,  or  other 
officer  or  stockholder  of  the  corporation,  may  be  regarded 
as  divested  of  all  that  identifies  him  with  the  corporation. 

'  Bank  of  America  v,  McNeil,  lo  Bush,  54,  59.  It  would  seem  from  this 
that  certain  expressions  of  opinion  in  an  early  case  in  the  same  court  are 
considered  no  longer  the  law.     Lyne  v.  Bank  of  Kentucky,  5  J.  J.  Marsh. 

545.  556. 

"  Story  on  Ag.,  sect.  140  c. 

3  United  States  Ins.  Co.  v,  Sh river,  3  Md.  Ch.  381  (j.  r.  affirmed,   10  Md. 

517). 

4  Story  on  Ag.,  sect.  140  d;  United  States  Ins.  Co.  v.  Shriver,  3  Md.  Ch. 
381.  389. 
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His  relationship  to  the  corporation  cuts  a  figure  only  in 
considering  whether  the  transaction  in  any  respect  amounts 
to  a  breach  of  trust.  For  all  other  purposes  the  director,  or 
other  officer  or  member  of  the  corporation,  is  regarded  as  a 
stranger  to  the  corporation/  But,  to  take  the  other  alterna- 
tive, suppose  the  mortgage  to  have  been  made  to  the  corpo- 
ration by  a  third  person,  the  director  having  knowledge  of 
the  previous  equities:  Under  these  circumstances,  whether 
the  corporation  will  be  considered  as  having  constructive 
notice  of  such  equities  will  plainly  depend  upon  whether 
the  director  in  question  was  in  any  manner  identified  with 
the  transaction  as  representing  the  corporation.  Did  he 
act  with  the  board  of  directors  in  contemplation  of  this 
mortgage  ?  Or  was  he  a  member  of  any  committee  of  the 
board  before  whom  such  matters  come  in  due  course  of  busi- 
ness? If  these  questions  can  be  answered  in  the  affirmative, 
it  is  not  clear  that  the  corporation  is  subjected  to  any  hard- 
ship by  holding  it  to  have  full  notice  of  all  facts  within  the 
knowledge  of  its  director  in  regard  to  prior  equities.  There 
would  seem  to  be  no  sufficient  legal  or  moral  reason  for 
adopting  a  rule  different  from  what  would  prevail  in  such  a 
case  if  this  director  were  the  sole  agent  and  .his  principal 
an  individual  or  commercial  partnership,  instead  of  a  corpo- 
ration. "  Corporations  act  through  their  agents,"  said  Wil- 
lard,  P.  J.,  in  a  frequently  cited  case,'  "  and  the  tendency  of 
modern  decisions  is  to  assimilate  their  actions,  rights,  duties, 
and  liabilities  to  those  of  individuals  and  commercial  part- 
nerships." "  The  acts  of  artificial  persons  afford  the  same 
presumptions  as  the  acts  of  natural  persons,"  said  Mr.  Jus- 
tice Story  in  the  leading  case  of  Bank  of  United  States  v, 
Dandridge.3  These  expressions  of  opinion  are  now  consid- 
ered well-settled  principles  of  law.  Is  not,  then,  the  converse 
of  the  latter  proposition  true,  viz. :  that  corporations  may 
rightfully  be  subjected  to  the  same  presumptions  as  indi- 
viduals?    In  the  given   case,  an  individual  principal,  or   a 

'   Post,  p.  816.  »  Conro  v.  Port  Henry  Iron  Co.,  12  Barb.  53. 

J  12  Wheat.  64,  70. 
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commercial  partnership  as  such,  would  unquestionably  be 
charged  with  notice  of  equities  affecting  a  mortgage  taken 
by  an  agent,  such  agent  having  knowledge  of  the  facts  con- 
stituting the  equities.'  The  same  presumption  of  knowl- 
edge ought  to  apply  to  a  corporation.'  The  circumstance 
that  a  principal  transacts  his  business  through  several 
agents,  of  coordinate  authority,  does  not  impair  the  capacity 
of  each  to  affect  such  principal  with  notice.  The  hardship 
of  strict  responsibility  will  be  tempered  by  a  judicious  selec- 
tion of  agents  to  represent  the  corporate  body. 

VI.  Effect  of  Private  Knowledge  of  Officers  in  their  Per- 
sonal Dealings  with  Corporation.  —  If  a  corporate  officer  or 
agent  acts  avowedly  for  himself  in  a  transaction  with  the 
corporation,  he  is  regarded  as  a  stranger  to  the  corporation, 
dealing  as   if   he   held    no    official    relations  with  it.'    His 
interest  conflicts  with  that  of  the  corporation,  and  there  can 
be  no  presumption  that  he  will  divulge  anything  prejudicial 
to  himself.     If  it  is  desired,  therefore,  to  charge  the  corpora- 
tion with  a  knowledge  of  such  facts,  affirmative  evidence 
must  be  given  that  the  officer  has  made  a  disclosure  thereof 
to  other  and  disinterested  officers  of  the  corporation,  whose 
knowledge  may  properly  be  said  to  be  that  of  the  corpora- 
tion.    An  illustration  of  the  foregoing  would  be  cases  of  sales 
of  land  to  the  corporation  by  its  officers,  aware  of  a  secret  in- 
firmity of  title  —  ^.^.,  that  parties  out  of  possession  have  an 
existing  but  imperfectly  executed  lease  from  a  prior  vendor;* 
that  another  has  an  equitable  title  by  virtue  of  an  unrecorded 

'  See  Dressier  v,  Norwood,  17  C.  B.  (N.  s.)  466;  The  Distilled  Spirits,  II 
Wall.  356,  366;  Chouteau  v.  Allen,  70  Mo.  290. 

»  Atlantic  Bank  v.  Merchants*  Bank,  10  Gray,  532,  551. 

3  Central  R.  Co.  v,  Claghorn,  I  Speers*  Eq.  545 ;  Gortlon  v.  Preston,  i 
Watts,  385;  Rogers  v,  Danby  Universalist  Soc,  19  Vt.  187;  Hayward  t- 
Pilgrim  Soc,  21  Pick.  270;  Merrick  v.  Pennsylvania  Coal  Co.,  61  III.  472» 
Ward  v.  Salem  Street-Railroad  Co.,  108  Mass.  332 ;  Stratton  v.  Allen,  16 
N.  J.  Eq.  229 ;  Twin  Lick  Oil  Co.  v,  Marbury,  91  U.  S.  587  ;  Gallery  f.  Na- 
tional Exchange  Bank,  41  Mich.  169;  Rhodes  v,  Webb,  24  Minn.  292;  i-C' 
16  Alb.  L.  J.  437. 

4  Wickersham  v.  Chicago  Zinc  Co.,  18  Kan.  481. 
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deed ; '  that  the  sale  is  in  fraud  of  the  beneficiaries  of  a 
will.^  In  every  such  case  the  corporation  will  not  be  con- 
sidered as  having  constructive  notice  of  such  circumstances. 
"  To  hold  the  company  responsible,"  said  Le  Grand,  C.  J., 
"  for  all  the  acts  of  any  of  its  officers,  when  they  act  con- 
fessedly in  their  own  interest  and  in  an  adversary  character, 
would  be  to  sanction  the  grossest  frauds.  *  *  *  Actual 
knowledge  must  be  shown  by  proof,  or  at  least  such  circum- 
stances must  be  proved  as  would  have  been  sufficient  to  put 
the  company  on  the  inquiry."  3 

Further  illustrations  under  this  head  are  found  in  the  con- 
troversies growing  out  of  the  discount  of  bills  and  notes  by 
banks  for  their  own  officers.  In  such  cases  the  bank  will 
not  be  affected  by  notice  of  any  conditions  upon  which  the 
note  in  question  was  given  —  as,  that  it  should  not  be  nego- 
tiated, nor  payment  exacted  until  certain  mortgages  should 
be  raised ;  *  nor  will  it  have  notice  of  a  claim  of  recoupment 
existing  against  the  director  offering  it  for  discount ;  5  nor 
that  the  note  was  to  be  discounted  for  a  special  purpose 
only,*  or  was  made  for  accommodation  and  not  for  discount,^ 
or  was  made  for  accommodation  by  an  agent  in  excess  of 
his  authority.^ 

"An  interesting  case  upon  this  topic  is  found  in  a  late  vol- 
ume of  the  Reports  of  the  Supreme  Court  of  Iowa.'  The 
president  and  cashier  of  a  bank,  without  the  knowledge  of 
any  other  officers,  entered  into  an  agreement  whereby  the 
president  became  the  indorser  of  a  note  made  by  the  cashier 
to  the  bank,  the  proceeds  of  which  were  used  in  the  purchase 

*  Winchester  v,  Baltimore,  etc.,  R.  Co.,  4  Md.  231 ;  La  Farge  Fire  Ins. 
Co.  V,  Bell,  22  Barb.  54. 

*  Barnes  v,  Trenton  Gas  Co.,  27  N.  J.  Eq.  33. 

3  Winchester  v.  Baltimore,  etc.,  R.  Co.,  4  Md.  239. 

4  Bank  of  Louisiana  v.  Senecal,  13  La.  525. 

5  Loomis  V.  Eagle  Bank,  i  Disney,  285. 

^  Caster  v.  Tompkins  County  Bank,  9  Pa.  St.  27. 

7  Seneca  County  Bank  v,  Neass,  5  Denio,  329 ;  Commercial  Bank  v,  Cun- 
ningham, 24  Pick.  270. 

8  Wcstfield  Bank  v.  Cornen,  37  N.  V.  320. 

9  First  National  Bank  v,  Gifford,  47  Iowa,  575. 
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of  Stock  of  the  bank.  At  the  same  time  these  officers  agreed 
that  the  bank  should  hold  this  stock  as  collateral  security 
for  the  protection  of  the  indorser.  The  cashier  secretly 
sold  his  title  to  the  stock,  and  the  president  ceased  to  have 
any  official  connection  with  the  bank.  However,  before  any 
new  certificates  of  the  stock  were  issued,  the  ex-president 
made  full  disclosure  of  the  terms  of  the  agreement  to  the 
managers  of  the  bank,  and  demanded  that  the  stock  be 
retained  for  his  protection.  The  bank  refused  to  be  bound 
by  the  agreement,  issued  the  certificates  to  the  transferee 
of  the  cashier,  and  brought  suit  against  the  ex-president 
upon  the  note  in  question,  which  the  cashier  had  failed  to 
pay.  This  action  was  sustained.  "  The  proposition  is  rather 
a  strange  one,"  said  the  court,  "  if  the  defendant  and  Porter 
(the  cashier)  could  act  for  themselves  and  the  bank  in  and 
about  the  same  transaction,  at  the  same  time,  and  equally 
protect  the  interest  of  both ;  or  that  while  so  acting,  they 
could,  by  notice  to  each  other,  bind  the  bank  hand  and 
foot,  without  at  least  advising  with  or  notifying  any  other 
officer  of  the  institution."  ' 

The  same  principle  controls  where  the  director  or  officer 
of  a  corporation  acts,  not  in  his  own  behalf,  but  as  the  agent 
of  another.  Two  companies  dealing  with  each  other,  and 
having  directors  in  common,  are  not  necessarily  bound  by 
this  circumstance  to  have  knowledge  of  each  other's  trans- 
actions. This  is  illustrated  by  the  facts  of  several  English 
cases.  Thus,  two  companies  had  in  common  two  directors 
and  a  solicitor.  One  company,  in  order  to  buy  up  its  own 
shares,  borrowed  money  of  the  other  through  the  agency 
of  one  of  these  directors  and  the  solicitor,  but  the  company 
lending  the  money  were  nevertheless  unaffected  with  notice 
of  the  unlawful  use  to  which  the  loan  was  to  be  applied.* 

VII.  Constructive  Notice  of  Frauds  of  Officers,  —  A  diffi- 
cult class  of  cases  upon  this  subject  are  those  wherein  the 

*  First  National  Bank  v,  Giflford,  47  582. 

«  Ex  parte  Credit  Foncier,  L.  R.  7  Ch.  161.  See  also  Ebbw  Vale  Co.,  L. 
R.  8  Eq.  14. 
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director  has  been  guilty  of  a  fraud.  That  corporations  as 
well  as  other  principals  are  liable  for  certain  frauds  of  their 
agents  is  clear.*  But  the  limits  of  this  liability  are  not  so 
well  defined.  The  matter  was  well  stated  by  Comstock, 
J.,  in  the  following  terms :  "  If  the  agent,  in  dealing  for  his 
principal,  and  within  the  power,  commits  a  fraud,  the  prin- 
cipal is  liable ;  not  upon  the  ground  that  he  holds  the  agent 
out  to  the  world  as  an  honest  man,  but  because  the  fraud 
enters  into  and  is  a  part  of  the  authorized  transaction." ' 

Such  being  the  law,  the  result  is  the  same  whether  we  say 
that  the  agent  has  been  guilty  of  a  fraud  in  his  authorized 
business,  and  therefore  the  corporation  is  liable,  or  that  the 
transaction  was  of  such  a  character  that  knowledge  thereof 
will  be  imputed  to  the  corporation,  and  for  this  reason  its  lia- 
bility is  fixed.3  Therefore,  in  one  view  it  is  true,  as  stated  by 
Judge  Rose  in  his  able  discussion  of  this  subject,*  that  in 
cases  of  frauds  by  directors,  *'  it  would  really  seem  that  the 
question  as  to  whether  the  director  took  a  part  in  the  pro- 
ceedings of  the  board  which  rendered  his  fraud  effectual-,  or 
was  present  at  the  time  that  the  proceedings  were  had,  is 
irrelevant,  and  should  not  be  regarded."  But,  it  is  conceived, 
this  is  a  correct  statement  of  the  law  in  those  cases  only 
where  the  director  is  specially  empowered  to  act  for  the  cor- 
poration in  dealings  with  third  persons,  or,  what  is  the  same 
thing,  where,  by  a  particular  usage,  he  possesses  all  the 
indicia  of  authority.  In  all  other  cases  the  question  remains 
material  whether  some  director  acted  as  a  member  of  the 
board  in  a  given  transaction,  possessing  the  knowledge 
which  it  is  desired  to  impute  to  the  corporation.  In  Union 
Bank  v,  Campbell,  s  the  director  presenting  the  note  for  dis- 
count was  privy  to  a  fraud,  because  he  knew  that  the  note  in 
question  was  made  and  indorsed  in  a  firm-name  without 
authority ;  but  he  was  guilty  of  no  fraud  in  a  dealing  for  his 
principal,  and  therefore  it  was  necessary  to  prove  that  knowl- 

'  Story  on  Ag.,  sect.  127;  Ang.  &  Ames  on  Corp.,  sect.  387. 
'  Mechanics'  Bank  v.  New  York,  etc.,  R.  Co.,  13  N.  Y.  599,  635. 
3  Bridgeport  Bank  v.  New  York,  etc.,  R.  Co.,  30  Conn.  281  ;  Re  Carew's 
EsUte,  31  Beav.  39.  4  6  South.  L.  Rev.  58. 

5  4  Humph.  394.     See  the  facts  of  this  case  stated  on  p.  811. 
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edge  of  the  fact  that  the  note  was  executed  by  a  member 
of  a  partnership  which  had  ceased  to  exist,  in  fraud  of  his 
late  associate^  had  come  to  the  bank.  This  could  only  be  by 
express  information,  or  constructively  —  as,  by  some  director 
possessed  of  such  knowledge  acting  upon  the  discount  of  it.' 
The  bank,  it  appears,  had  no  express  information  upon  the 
subject ;  but  the  institution  was  properly  charged  with  knowl- 
edge in  the  premises,  because  a  member  of  the  board  acting 
upon  the  discount  had  such  knowledge.' 

There  are  no  cases  which  show  that  a  bank-director,  by 
virtue  of  his  position,  merely,  has  authority  to  receive  bills 
to  be  laid  before  the  board  of  discount ;  therefore,  when  a 
person  desiring  to  get  a  note  discounted  intrusts  it  to  the 
care  of  a  director  to  be  laid  before  the  board,  he  makes  such 
director  his  agient  for  transmission  of  the  same  to  the  board ; 
and  if  the  director  violates  this  confidence,  and  gets  the  note 
discounted  for  his  own  benefit,  it  is  necessary  to  show  either 
that  the  director  oflfering  the  note  for  discount  acted  with 
the  board  upon  the  discount,  or  that  some  other  member 
of  the  board  having  information  of  his  fraudulent  designs 
did  S0.3 

*  See  also  First  National  Bank  v,  Christopher,  40  N.  J.  Eq.  435;  «.  ^. 
8  Reporter,  403;  8  Cent.  L.  J.  181. 

'  The  court,  it  would  seem,  was  in  error  in  regarding  the  director  who  pre- 
sented the  note  for  discount  as  acting  with  the  board  upon  it.  As  we  have 
previously  seen,  the  position  of  a  director  in  acting  with  the  board  upon  the 
discount  of  his  own  paper  is  anomalous,  to  say  the  least  Certainly  the  facts 
of  this  case  show  that  the  director  did  not  so  act.  The  decision  was  correct 
for  the  reasons  stated  above. 

3  Terrell  v.  Branch  Bank,  12  Ala.  502;  Bank  of  United  States  v.  Davis,  2 
Hill,  451;  Washington  Bank  v,  Lewis,  22  Pick.  24;  National  Security  Bank 
V,  Cushman,  121  Mass.  490.  Positive  evidence  is  not  necessary  to  establish 
that  the  director  did  act  for  the  bank  upon  the  discount  of  a  certain  note. 
This  may  be  established  by  reasonable  inferences.  Thus,  a  witness  testified 
that  the  director,  on  receipt  of  the  note,  said  that  he  would  ••  see  about  it." 
and  on  the  following  day  he  ascertained  that  the  note  had  been  discounted  by 
the  bank.  The  cashier  testified  that  the  rules  of  the  bank  required  the  pres- 
ence of  a  majority  of  the  directors  or  the  finance  committee  to  authorise  a 
discount,  but  that  it  was  the  custom  in  some  cases  for  him  and  one  director  to 
discount  a  note ;  that,  on  the  day  the  note  in  question  was  discounted,  there 
was  no  meeting  of  the  directors  or  of  the  finance  committee.  The  court  held 
that  it  was  a  fair  inference  that  the  note  was  discounted  by  the  cashier  and  one 
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A  principle  has  been  deduced  from  the  case  of  Kennedy 
V.  Green'  which  is  liable  to  produce  some  misapprehension 
as  to  the  liability  of  corporations  for  the  frauds  of  its  offi- 
cers. As  stated  by  the  Master  of  the  Rolls,  it  is  this : 
"  When  a  man  is  about  to  commit  a  fraud,  it  is  to  be  pre- 
sumed that  he  will  not  disclose  that  circumstance  to  his  col- 
leagues."' However  true  this  may  be  in  the  case  of  a 
fraud  upon  the  principal  by  his  agent,^  it  obviously  has  no 
application  when  the  agent,  acting  in  behalf  of  his  principal, 
or  ostensibly  so,  commits  a  fraud  upon  a  third  person. 
Therefore,  a  banking  company  was  held  chargeable  with 
ifetice  of  a  fraud  upon  a  third  person,  in  a  matter  pertaining 
to  the  business  of  the  company,  by  a  director  who  had  the 
powers  of  local  manager  of  a  branch  of  the  institution.*  So," 
where  the  president  or  cashier  of  a  bank,  acting  as  such, 
commits  a  fraud  or  breach  of  trust  with  reference  to  third 
persons,  the  knowledge  acquired  by  this  officer  in  another 
and  private  capacity,  that  such  an  act  is  a  fraud  or  breach  of 
trust,  is  constructively  imparted  to  the  bank,  and  it  will  be 
held  to  be  a  party  to  such  unlawful  act.s 

Edwin  G.  Merriam. 
St.  Louis,  Mo. 

director,  and  that  it  was  reasonable  for  the  jury  to  find  that  the  director  who 
received  the  note  had  acted  with  the  cashier  in  the  discount  of  it.  National 
Security  Bank  v.  Cushman,  supra.  See  also  Bank  of  America  v.  McNeil,  lo 
Bush,  54. 

'  3  ^y^-  ^  ^*  ^99<  This  was  a  case  of  fraud  by  a  solicitor  upon  two 
clients  at  different  times,  and  the  question  was  whether  one  of  these  client! 
was  bound  by  constructive  notice  of  a  previous  fraud  upon  the  other  in  relation 
to  the  same  subject-matter. 

»  Re  Carew's  Estate,  31  Beav.  39. 

3  Ex  parte  Oriental  Commercial  Bank,  L.  R.  5  Ch.  358.  Contra  to  this 
case,  see  Fishkill  Savings  Inst  v.  Bostwick,  19  Hun,  354;  First  National 
Bank  v.  New  Milford,  36  Conn.  93. 

4  Re  Carew's  Estate,  supra. 

5  Holden  v.  New  York,  etc.,  Bank,  72  N.  Y.  286;  Fishkill  Savings  Inst. 
V.  Bostwick,  19  Hun,  354;  Steckel  v.  First  National  Bank,  22  Alb.  L.  J.  313; 
Zeigler  v.  First  National  Bank,  22  Alb.  L.  J.  314 ;  Van  Leuvan  v.  National 
Bank,  6  Lans.  373 ;  Reynolds  v.  Kenyon,  43  Barb.  585 ;  First  National  Bank 
V.  New  Milford,  36  Conn.  93;  Mechanics*  Bank  v.  Schaumberg,  38  Mo.  228. 
Mackay  v.  Commercial  Bank,  L.  R.  5  P.  C.  394 ;  Barwick  v,  English  Joint- 
Stock  Bank,  L.  R.  2  Exch.  259. 
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DEMAND  AND   REFUSAL   IN  1  ROVER. 

The  action  of  trover  at  common  law  proceeds  upon  the 
theory  that  the  wrong-doer  originally  found  the  chattel,  but 
afterwards  converted  it  to  his  own  use.  This  theory,  how- 
ever, is  a  mere  fiction.  The  trouver,  or  finding,  is  immate- 
rial ;  the  conversion  is  the  gist  of  the  action.  In  substance, 
the  action  is  a  remedy  to  recover  damages  for  the  wrongful 
conversion  of  a  personal  chattel. 

Conversion,  in  its  ordinary  sense,  means  an  appropriation 
of  the  chattel  by  the  wrong-doer  to  his  own  use ;  but  in 
legal  phraseology  it  has  a  wider  meaning.  It  denotes  the 
exercise  of  an  act  of  ownership  over  the  chattel  to  the  ex- 
clusion or  in  defiance  of  the  right  of  the  owner.*  The 
essence  of  a  conversion  is  an  act  of  ownership  inconsistent 
with  the  dominion  of  the  owner.'  There  must  be  an  act; 
bare  words,  of  themselves,  are  not  sufficient.^  An  actual 
manucaption,  however,  is  not  necessary.  Any  exercise  or 
claim  of  dominion,  though  by  mere  words,  may  amount  to 
a  conversion  if  the  chattel  is  within  the  power  of  the 
speaker. -♦  But  where  words  are  relied  on  to  establish  a  con- 
version, they  must  be  uttered  under  such  circumstances  and 
in  such  proximity  to  the  chattel  as  to  show  a  defiance  of  the 
owner's  rights  —  a  determination  to  exercise  dominion  over 
the  chattel,  and  to  exclude  the  owner  from  the  exercise  of 
his  rights.5  If  the  act  is  tortious,  it  is  immaterial  whether 
it  deprives  the  owner  of  his  property  wholly  or  only  for  a 
time.^     If  the  owner  is  deprived  of  his  chattel,  there  is  a 

"  Cutter  V,  Fanning,  2  Iowa,  380. 
»  Pease  v.  Smith,  61  N.  Y.  477. 

3  Carraway  v.  Burbank,  I  Dcv.  306. 

4  Connah  v.  Hale,  23  Wend.  462. 

5  Gillet  w.  Roberts,  57  N.  Y.  28;  Boobier  r.  Boobier,  39  Me.  406;  Eng- 
land V.  Cowley,  L.  R..8  Exch.  126. 

*  Kennet  v,  Robinson,  2  J.  J.  Marsh.  84. 
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conversion,  although  there  is  no  acquisition  of  property  by 
the  wrong-doer.'  Inasmuch  as  the  wrong  consists  in  the 
tortious  act,  a  party  may  be  liable  although  he  acts  in  good 
faith,  for  a  wrongful  intent  is  not  an  essential  element  in  a 
conversion." 

A  conversion  may  consist  either  in  a  tortious  taking  of  a 
chattel,  or  in  a  wrongful  exercise  of  dominion  over  it  after 
the  taking,  or  in  an  unlawful  detention  of  it.3  The  sole 
object  of  a  demand  for  the  chattel  is  to  make  the  possession 
unlawful  by  reason  of  the  refusal  to  comply  with  it.*  It  is 
merely  one  mode  of  establishing  a  conversion.  Therefore, 
if  there  has  been  an  actual  conversion,  no  proof  of  a  demand 
and  refusal  is  necessary. 

A  tortious  taking  is  an  actual  conversion.  It  is  an  exer- 
cise of  an  act  of  ownership  inconsistent  with  the  right  of 
the  owner,  and  is  a  conversion  whether  the  wrong-doer 
appropriates  the  chattel  to  his  own  use  or  not.*  In  such 
case,  therefore,  there  is  no  need  of  any  evidence  of  a 
demand  and  refusal  in  order  to  prove  or  establish  the  con- 
version.* A  party  who  takes  the  chattel  by  mistake/  or 
obtains  it  by  force,  fraud,^  or  duress,'  is  liable  without  a 
demand.     A  purchaser  from  a  fraudulent  vendee  is  liable 

'   Liptrot  V.  Holmes,  i  Ga.  381. 

»  Pease  v.  Smith,  61  N.  Y.  477;  HoUins  v.  Fowler,  L.  R.  7  H.  L.  Cas. 
757  ;  ^'  ^'  1-  ^-  7  Q*  ^-  ^'^J   Harker  v.  Dement,  9  Gill,  7. 

3  Ferguson  v.  Clifford,  37  N.  H.  86. 

4  Pease  v.  Smith,  61  N.  Y.  477. 

5  Woodbury  v.  Long,  25  Mass.  543. 

*  Beckwith  v.  Elsey,  Clayt.  112;  Mayor  v.  Norman,  4  Ind.  352;  Hardy  v. 
Keeler,  56  111.  152;  Curd  v.  Curd,  9  Humph.  171 ;  Bruner  v,  Dyball,  42  111. 
34 ;  Hurst  v.  Gwennap,  2  Stark.  306 ;  Gates  v.  Carnsew,  3  Car.  &  P.  99 ; 
Moses  V.  Walker,  2  Hilt.  536;  Davis  v.  Flemming,  i  McCord,  213;  Bruen 
V,  Roe,  I  Sid.  264;  Pierce  v.  Benjamin,  31  Mass.  356;  Liptrot  v.  Holmes,  i 
Ga.  381 ;  Sommersett  v.  Jarvis,  3  Brod.  &  B.  2 ;  Yeager  v.  Wallace.  57  Pa.  St. 
365;  Earle  v.  V«n  Buren,  7  N.  J.  344;   Badlam  v.  Tucker,  18  Mass.  389. 

7  Bartlett  v.  Hoyt,  33  N.  H.  151. 

^  Thurston  v.  Blanchard,  39  Mass.  18;  Stevens  v.  Austin,  42  Mass.  557; 
Ryan  v.  Brant,  42  111.  78 ;  Ladd  v.  Moore,  3  Sandf.  589 ;  Stevens  v.  Hyde,  32 
Barb.  171. 

9  Foshay  v.  Ferguson,  5  Hill,  154;  Bane  r.  Detrick-,  52  111.  19. 


Digitized  by 


Google 


824  DEMAND  AND  REFUSAL  IN  TROVER. 

without  demand,  if  he  was  a  party  to  the  fraud.*  If  a  banker 
discounts  a  bill  for  the  finder,  after  he  has  notice  that  the 
owner  ha?  lost  it,  he  is  liable  without  a  demand.*  A  taking 
may  be  tortious  although  it  is  done  under  color  of  legal 
process,  or  by  virtue  of  a  distress-warrant.^  If  an  execu- 
tion^ or  attachment^  issued  against  A.  is  levied  upon  the 
chattel  of  another,  the  creditor  and  the  officer  are  liable 
without  a  demand.  Although  the  original  taking  by  an  offi- 
cer is  rightful,  yet  if  he  subsequently  neglects  to  comply 
with  the  law  so  as  to  become  liable  as  a  trespasser  ab  initio, 
he  is  liable  without  demand.^ 

Although  the  original  taking  was  rightful,  yet  if  the  party 
exercises  a  control  over  the  property  which  amounts  to  a 
conversion,  he  is  liable  without  a  demand.'  So  far  as  the 
mere  use  of  the  chattel  is  concerned,  there  is  no  general 
rule  of  universal  application  to  determine  when  it  is  wrong- 
ful, but  generally  each  case  must  be  governed  by  its  own 
particular  circumstances,  in  the  absence  of  any  contract  on 
the  subject.  The  right  to  use  the  chattel  in  the  absence  of 
an  express  contract  depends  on  the  circumstances  of  the 
case,  the  character  and  purpose  of  the  possession,  and  the 
nature  of  the  property,  in  connection  with  the  attending  cir- 
cumstances. One  test,  or  principle,  is  to  consider  whether, 
from  the  circumstances,  the  consent  of  the  owner  to  the  use 
may  fairly  be  presumed.  If  the  use  is  for  the  benefit  of  the 
property,  the  assent  of  the  owner  will  generally  be  pre- 
sumed ;  but  not  so  if  the  use  is  injurious  or  perilous.  If 
the  use  will  be  indifferent,  the  right  to  use  will  be  deter- 

'  Luckey  v.  Roberts,  25  Conn.  486. 
*  Lovell  V,  Martin,  4  Taun.  799. 

3  Connah  v.  Hale,  23  Wend.  462. 

4  Woodbury  v.  Long,  25  Mass.  543;  Paige  v,  O'Neal,  12  Cal.  483;  Tom- 
kins  V,  Hailc,  3  Wend.  406. 

5  Farrington  v.  Payne,    15  Johns.  431  ;  Calkins  v.  Lockwood,  17  Coin. 

154. 

^  Pierce  v,  Benjamin,  31  Mass.  356. 

7  Jewett  V,  Partridge,  12  Me.  243;  Houston  v,  Dyche,  I  Meigs,  76;  Jones 
V.  Dugan,  i  McCord,  428;  Gilman  v.  Hill,  36  N.  H.  311 ;  Salisbury  v.  Goor- 
gas,  51  Mass.  442;  Battel  v,  Crawford,  59  Mo.  215;  Gentry  v.  Madden,  3 
Ark.  127 ;  The  State  v.  Patten,  49  Me.  383 ;  Dudley  v.  Sawyer,  14  N.  H.  326. 
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mined  in  the  way  the  other  circumstances  incline.  In  some 
cases  the  assent  of  the  owner  may:  i>e  inferred  as  a  fact 
from  the  circumstances ;  but  that  is  not  in  all  cases  neces- 
sary, for  in  some  cases  the  presumed  assent  is  a  mere  fiction, 
and  the  question  as  to  the  right  of  the  party  to  use  the  chat- 
tel becomes  a  question  of  law  upon  a  given  state  of  facts, 
without  reference  to  any  actual  assent  of  the  owner  in  fact. 
It  is  generally  not  only  the  right,  but  the  duty  of  the  party 
to  use  the  chattel  so  far  as  necessary  for  its  preservation. 
To  this  extent  the  assent  of  the  owner  may  be,.presumed, 
as  in  the  case  of  milking  a  milch  cow ;  and  in  case^  of  a 
horse,  exercise  and  moderate  use  to  the  extent  necessary  to 
the  health  and  vigor  of  the  anima  . 

The  right  to  use  may  also  depend  on  whether  it  is  of  a, 
nature  that  requires  expense  to  keep  it ;  and  if  so,  the  party  , 
may  use  it  reasonably  to  compensate  him  for  the  charge  of 
keeping.*  This  fact,  however,  will  not  necessarily  deter- 
mine the  right,  without  reference  to  the  character  of  the 
possession  and  other  circumstances.  Although  the  party 
obtained  the  possession  from  one  who  had  no  authority  to 
give  it  to  him,  yet  if  he  took  it  innocently,  in  the  belief  that 
the  person  from  whom  he  took  the  chattel  had  the  authority 
to  transfer  the  rights  of  the  owner,  he  is  not  liable  for  what 
he  does,  if  the  use  is  of  such  a  nature  as  would  be  justifiable 
if  done  by  the  authority  of  one  who  was  a  finder  of  the 
chattel  or  intrusted  with  its  possession.^  An  illegal  use  is  a 
conversion.  If  the  party  has  no  right  to  make  any  use  of 
the  chattel,  then  any  use  is  a  conversion.  If  he  has  the 
right  to  use  it,  he  is  not  guilty  of  a  conversion  by  merely 
using  it,  unless  the  use  is  unreasonable,  immoderate,  or 
excessive.3  A  misuse  to  the  injury  of  the  chattel  is  a  con- 
version.* A  use  in  the  ordinary  way  in  which  an  owner 
uses  such  a  chattel  is  sufficient  pvidence  of  a  conversion.* 

'  Alvord  V,  Davenport,  43  Vt.  30;  Kennet  v,  Robinson,  2  J.  J.  Marsh.  $4. 
«  Hollins  V.  Fowler,  L.  R.  7  H.  L.  Cas.  757;  s,  c,  L.  R.  7  Q.  B.  616. 

3  Kenne^v.  Robinson,  2  J.  J.  Marsh.  84. 

4  Magu^er  v.  Hawthorn,  2  Harr.  71. 

5  Powell  V.  Olds,  9  Ala.  861. 

VOL.  VI.  NO.  6.  S3 

Digitized  by  VjOOQ IC 


826         DEMAND  AND  REFUSAL  IN  TROVER. 

If  the  party  got  possession,  under  a  contract  with  the 
owner,  his  rights  are  determined  by  his  contract.  A  bailee 
is  liable  without  demand  if  he  makes  a  use  of  the  chattel 
different  from  that  authorized  by  the  contract,*  or  mortgages 
it  for  his  own  benefit,'  or  recognizes  the  title  of  another  and 
acts  under  his  directions,^  or  delivers  the  chattel  to  the 
wrong  person,  even  by  mistake.*  If  an  agent  who  is  only 
authorized  to  sell,  exchanges  the  chattel  for  other  property, 
he  is  liable  without  demand.^  If  a  tenant  who  rents  furni- 
ture with  the  premises  wrongfully  removes  the  furniture 
from  the  premises,  he  is  liable  without  a  demand.^ 

A  purchase  from  one  who  has  no  authority  to  sell,  and 
the  exercise  of  dominion  over  the  chattel,  render  the  pur- 
chaser liable  without  demand.  In  this  respect  it  makes  no 
difference  whether  the  purchase  is  from  an  agent,'  or  bailee,' 
or  trespasser,'  or  a  thief,"  or  a  conditional  vendee  who  has 
failed  to  perform  the  condition,"  or  from  an  officer  selling 
the  property  of  a  stranger  to  the  execution."  In  determining 
whether  an  act  is  an  exercise  of  dominion,  it  is  important  to 
know  whether  the  party  had  notice  of  the  owner's  title  or 
not.     There  are   some  acts  which,  from  their  nature,  are 

«  Cobb  V.  Wallace,  5  Coldw.  539. 

'  Stevens  v,  Eames,  22  N.  H.  568. 

3  Garvin  v.  Luttrell,  10  Humph.  16. 

«  Esmay  v.  Fanning,  9  Barb.  176. 

5  Haas  V,  Damon,  9  Iowa,  589. 

^  Davison  v.  Denadi,  2  £.  D.  Smith,  121. 

7  Pease  v.  Smith,  61  N.  V.  477;  Bane  v.  Detrick,  52  IlL  19;  Rice  v. 
Clark,  8  Vt  109;  Kronschnable  v.  Knoblawch,  21  Minn.  56. 

*  Hyde  v.  Noble,  13  N.  H.  494;  Gilmore  v.  Newton,  91  Mass.  171;  Ri- 
ford  V.  Montgomery,  7  Vl  41 1 ;  Grant  v.  King,  14  Vt  367 ;  Lovejoy  v,  Jones, 
30  N.  H.  164. 

9  Riley  v.  Boston  Water-Power  Co.,  65  Mass.  il. 

'<*  Hoffman  v.  Carow,  20  Wend.  21 ;  s.  c,  22  Wend.  285;  Cooztis  v.  Cane, 
32  Vt.  232. 

"  Whipple  V,  Gilpatrick,  19  Me.  427;  Fisk  v.  Ewen,  46  N.  H.  173;  CUA 
V,  Hale,  34  Conn.  398 ;  Houston  v.  Dyche,  I  Meigs,  76 ;  Carter  v,  RingmtUt 
103  Mass.  517. 

"  Matheny  v,  Johnson,  9  Mo.  232;  Bates  v,  Conkltn,  10  Wend.  389; 
Hutchinson  v,  Bobo,  i  Bailey,  546;  Robinson  v,  McDonald,  2  Geo.  116; 
Hunt  V,  Holton,  30  Mass.  216. 
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necessarily  a  conversion,  although  he  has  no  such  knowl- 
edge." There  are  other  acts  which,  if  done  in  bona  fide 
ignorance  of  the  owner's  title,  are  justifiable,  but  are  a  con- 
version if  done  in  disregard  of  a  title  of  which  he  has  notice.* 
A  sale  of  the  chattel  is  an  act  so  utterly  inconsistent  with 
the  title  of  the  owner  that  it  is  always  deemed  a  conversion.^ 
A  person  who  sells  a  chattel  thereby  assumes  to  be  the 
owner,  and  is  estopped  to  deny  the  conversion  as  against 
the  real  owner.*  In  the  application  of  this  principle,  the 
mode  in  which  the  party  got  the  possession  of  the  property 
is  immaterial.  He  is  liable  for  a  conversion  whether  he  got 
the  possession  under  a  contract  with  the  owner,^  or  by  find- 
ing, or  by  purchase  from  an  agent  *  who  had  no  authority  to 
make  the  sale,  or  in  any  other  way.'  If  an  administrator 
of  one  who  bought  the  chattel  from  an  agent  who  had  no 
authority  to  sell,  sells  it,  he  is  liable  although  he  disbursed 
the  money  without  any  notice  of  the  owner's  title.^  A  party 
who  has  the  chattel  at  the  time  when  the  owner  assigns  it 
to  another,  is  liable  to  the  assignee  without  a  demand  if  he 
subsequently  sells  it.^ 

»  Pease  v.  Smith,  6i  N,  Y.  477. 

»  Hollins  V.  Fowler,  L.  R.  7  H.  L.  Cas.  757 ;  s.  c.  L.  R.  7  Q.  B.  616. 

3  Pease  v.  Smith,  61  N.  Y.  477  ;  Hollins  v.  Fowler,  L.  R.  7  H.  L.  Cas. 
757  f  *.  ^.  L.  R.  7  Q.  B.  616  ;  Glassner  v,  Wheaton,  2  E.  D.  Smith,  352 ;  Couil- 
lard  V.  Johnson,  24  Wis.  533 ;  Courtis  v.  Cane,  32  Vt.  232 ;  Dietus  v.  Fuss, 
8  Md.  148 ;  Carr  v.  Gale,  Daveis,  32$ ;  Featherstonhaugh  v,  Johnston,  8  Taun. 
237;  Baltimore  Marine  Ins.  Co.  v.  Dalrymple,  25  Md.  269;  Kyle  v.  Gray,  11 
Ala.  233 ;  Jessop  v.  Miller,  2  Abb.  App.  Dec.  449 ;  Gentry  v.  Madden,  3  Ark. 
127;  Bloxam  V.  Hubbard,  5  East,  407;  The  Sute  v.  Patten,  49  Me.  283; 
Chapin  v,  Siger,  4  McLean,  378;  Btlliter  v.  Young,  6  El.  &  Bl.  i ;  White  v, 
Phillips,  12  N.  H.  382;  Everett  v.  Collins,  6  Wend.  603;  Hines  v.  McKin- 
ney,  3  Mo.  382;  McPherson  v,  Neuffer,  11  Rich.  267;  Kelsey  v,  Griswold,  6 
Barb.  436;  La  Place  v,  Aupoix,  i  Johns.  Cas.  406.  Vide  Lacker  v.  Rhoades, 
45  Barb.  499. 

4  Pease  v.  Smith,  61  N.  Y.  477. 

5  Baltimore  Marine  Ins.  Co.  v.  Dalrymple,  25  Md.  269 ;  Chapin  v,  Siger, 
4  McLean,  378;  Blakeley  v,  Ruddell,  Hempst.  18;  Genet  v.  Howland,  45 
Barb.  560.     Vide  Halliday  v,  Holgate,  L.  R.  I  Exch.  299. . 

^  Pease  v.  Smith,  61  N.  Y.  477;  Gilmore  v.  Newton,  91  Mass.  171. 
7  Hoffman  v,  Carow,  20  Wend.  21 ;  s,  c,  22  Wend.  285. 
^  Newsum  v.  Newsum,  i  Leigh,  86, 
9  Carpenter  v.  Hale,  74  Mass.  157. 
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If  there  has  been  no  actual  conversion,  either  in  the  orig- 
inal taking  or  after  the  taking,  then  a  demand  and  refusal 
are  necessary  in  order  to  establish  a  conversion.'  Some- 
times this  privilege  is  said  to  be  limited  to  persons  who 
obtain  the  possession  lawfully;'  but  this  depends  upon 
what  is  meant  by  the  term  "lawfully."  The  taking  is 
unquestionably  lawful  where  the  party  finds  ^  the  chattel, 
or  takes  it  with  the  consent  of  the  owner.*  But  if  a  thief  ^ 
sells  a  stolen  chattel,  or  an  agent  ^  exceeds  his  authority  in 
making  a  sale,  or  an  officer '  sells  the  property  of  B.  in  an 
execution  againt  A.,  or  a  conditional  vendee  sells  the  chat- 
tel before  he  has  complied  with  the  condition,*  there  is  a 
tort  in  the  act  of  sale  by  which  the  purchaser  gets  the  pos- 
session; yet  if  he  is  innocent  of  any  wrongful  intent,  and 
purchases  in'  good  faith,  without  notice  of  the  owner's  title, 
he  is  not  liable  without  a  demand,  although  he  takes  posses- 
sion of  the  chattel.  His  taking  is  rightful  so  far  as  he  is 
concerned,  for  he  has  the  right  to  rely  upon  the  apparent 
authority  of  the  person  who  is  in  the  possession  of  the  chat- 
tel, either  with  the  consent  of  the  owner  or  by  the  act  of  the 
law.  At  least,  he  cannot  be  treated  as  a  wrong-doer  until 
there  has  been  a  demand,  for  until  that  time  there  is  no 
apparent  inconsistency  between  his  possession  and  the 
owner's  right.^  It  therefore  appears  to  be  the  better  doc- 
trine that  the  privilege  extends  to  any  person  who  comes 

»  Stewart  v,  Spedden,  5  Md.  433;  Bohn  v,  Headley,  7  Har.  ft  J.  257; 
Polk  V,  Allen,  19  Mo.  467 ;  Morris  v.  Bills,  Wright,  343 ;  Sloyter  v.  Wil- 
liams, 37  How.  Pr.  109  r  Tripp  V,  Pulver,  19  N.  Y.  Superior  Ct  511;  Thor- 
oughgood  V,  Robinson,  6  Q.  B.  769. 

^  Liptrot  V.  Holmes,  i  Ga.  381 ;  Witherspoon  v.  Blewett,  47  Miss.  570* 

3  Nelson  v.  Merriam,  21  Mass.  249. 

4  Brown  v.  Cook,  9  Johns.  361;  Wilson  ».  Cook,  3  E.  D.  Smith,  252; 
Powers  V,  Bassford,  19  How.  Pr.  309;  Storm  v,  Livingston,  6  Johns.  44; 
Carleton  v,  Lovejoy,  54  Me.  445. 

5  Gumey  v,  Kenny,  2  E.  D.  Smith,  132. 

*  Gillet  v.  Roberts,  57  N.  Y.  28;  Deering  v.  Austin,  34  Vt  330;  Gilmore 
V,  Newton,  91  Mass.  171 ;  Gates  v.  Camsew,  3  Car.  &  P.  99. 
7  Gillet  V.  Roberts,  57  N.  Y.  28. 
^  Jessop  V,  Miller,  2  Abb.  App.  Dec.  449. 
9  Pease  v.  Smith,  61  N.  Y.  477. 
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into  the  possession  of  a  chattel  in  good  faith,  and  without 
any  knowledge  that  any  tortious  act  has  been  committed  in 
respect  thereto  against  the  owner.'  If  a  feme  covert  pur- 
chases a  chattel  with  knowledge  that  it  has  been  stolen,  her 
husband  is  not  liable  on  account  of  his  constructive  tort, 
without  a  demand.'  If  a  feme  covert  leaves  her  husband 
and  carries  on  business  in  her  own  name,  a  party  who  pur* 
chases  a  chattel  from  her  without  knowledge  that  her  hus* 
band  is  living,  is  not  liable  without  a  demand.^  If  a  party 
purchases  goods  from  a  person  in  possession,  without  knowl- 
edge of  a  prior  sale,  he  is  not  liable  to  the  first  purchaser 
without  a  demand.*  A  demand  is  necessary  if  chattels 
become  mingled  without  the  knowledge  of  the  party  in 
possession  —  as,  for  instance,  if  sheep  leave  a  pasture  and 
mingle  with  a  drove  that  is  passing  along  the  highway.^  In 
such  a  case  the  party  is  not  liable  without  a  demand, 
although  he  subsequently  discovers  the  commingling,  if  h% 
uses  due  diligence  to  separate  them,  without  being  able  to 
succeed.^  If  the  owner*  suffers  his  chattels  to  be  mingled 
with  those  of  an  execution  debtor,  an  officer  who  takes 
them  on  execution  is  not  liable  without  a  demand.^  An 
officer  who  levies  upon  a  chattel  in  the  possession  of  a 
conditional  vendee  is  not  liable  to  the  vendor  without  a 
demand,  although  the  vendee  has  refused  to  comply  with 
the  terms  of  the  sale.®  If  a  mortgage  provides  that  the 
mortgagee  may  have  possession  upon  demand,  an  officer 
who  levies  an  attachment  upon  the  chattel  for  a  debt  due  by 
the  mortgageor  is  not  liable  without  a  demand.'     If  a  chat- 

»  Gumey  v.  Kenny,  2  E.  D.  Smith,  132;  Wood  v.  Cohen,  6  Ind.  455; 
Kennet  v,  Robinson,  2  J.  J.  Marsh.  84 ;  Burnside  v.  Twitchell,  43  N.  H. 
390;  Parker  v,  Middlebrook,  24  Conn.  207. 

«  Gumey  v,  Kenny,  2  E.  D.  Smith,  132. 

3  Parker  v,  Middlebrook,  24  Conn.  207. 

4  Sherry  ».  Picken,  10  Ind.  375. 

5  Cutter  V,  Fanning,  2  Iowa,  580 ;  Wellington  v,  Wentworth,  49  Mass. 
548;  Wildey  v.  Cox,  25  Mich.  116. 

^  Cutter  V,  Fanning,  2  Iowa,  580. 

^  Shumway  v,  Rutter,  25  Mass.  443;  Oilman  v.  Hill,  36  N.  H.  311. 

*  Hicks  V,  Cleveland,  39  Barb.  573. 

9  Ferguson  v.  Clifford,  37  N.  H.  86. 
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tel  which  has  been  obtained  by  a  fraud  on  the  vendor 
passes  into  the  possession  of  an  innocent  third  party,'  or  is 
taken  on  execution  or  attachment  by  an  officer,''  a  demand 
is  necessary  in  order  to  render  such  party  or  officer  liable. 
If  an  insolvent  debtor  sells  a  chattel  with  intent  to  give  a 
preference,3  or  to  defraud  his  creditors,*  his  assignee  in  insol- 
vency cannot  recover  in  an  action  of  trover  without  proving 
a  demand  and  refusal.  A  person  who  purchases  a  chattel 
in  the  possession  of  another  must  make  a  demand  therefor 
before  he  can  maintain  an  action.^  The  mere  taking  of  a 
mortgage  upon  a  chattel,*  or  receiving  it  in  pledge  and 
restoring  it  to  the  pledgeor,^  do  not  amount  to  a  conversion 
without  a  demand. 

A  demand  for  the  chattel  upon  the  party  in  possession, 
and  a  refusal  to  deliver  it,  are  prima  facie  evidence  of  a 
conversion,®  because  the  party,  no  matter  how  he  obtained 
the  possession,  cannot  lawfully  detain  the  chattel  after  a 
demand  by  the  owner ;  and,  therefore,  if  he  still  detains  it, 
this  is  evidence  that  he  claims  it  a^  his  own  and  so  uses  it' 
As  the  party,  however,  may  have  a  good  legal  excuse  for 
the  refusal,  a  demand  and  refusal  are  of  themselves  deemed 
to  be  merely  evidence  of  a  conversion."  If,  therefore,  the 
demand  and  refusal  merely  are  found  by  a  special  verdict, 
yet  they  are  not  sufficient  to  justify  the  entry  of  a  judgment, 

'  Bliss  V.  Cottle,  32  Barb.  322. 

*  Thompson  v.  Rose,  16  Conn.  71. 

3  Nixon  V,  Jenkins,  2  H.  Black.  135. 

4  Dietus  V,  Fuss,  8  Md.  148. 

5  Root  V,  Bonnema,  22  Wis.  539. 

*  Burnside  v.  Twitchell,  43  N.  H.  390. 
^  Leonard  v.  Tidd,  47  Mass.  6. 

^  Thompson  v.  Rose,  16  Conn.  71 ;  Lockwood  v.  Hull,  I  Cow.  322;  Hall 
V.  Robinson,  2  N.  Y.  293 ;  Way  v.  Davidson,  78  Mass.  465 ;  Thompson  v. 
Trail,  6  Bam.  &  Cress.  36 ;  Lathrop  v.  Blake,  23  N.  H.  46 ;  Booth  v.  Estes, 
16  Ark.  104;  Garvin  v.  Luttrell,  10  Humph.  16;  Mageev.  Scott,  63  Mass. 
148;  Folsom  V,  Manchester,  65  Mass.  334;  Case  v.  New  York  &  New  Haven 
R.  Co.»  I  £.  D.  Smith,  522;  McCombie  v.  Davis,  6  East,  538;  1.  c.  2  Smith, 

557. 

9  Agar  v.  Lisle,  i  Hob.  187;  Oxford's  Case,  10  Coke,  57. 

^^  Kennet  v.  Robinson,  2  J.  J.  Marsh.  84;  Isaac  v.  Clark,  2  Bnlst  306; 
Watt  ».  Potter,  2  Mason,  77. 
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for  they  are  but  evidence  of  a  conversion.'  They  are,  how- 
ever, evidence  of  a  conversion  until  some  other  matter 
app>ears  by  which  it  is  shown  that  there  has  been  no  con- 
version." They  are  evidence  not  merely  of  a  conversion  at 
the  time  of  the  demand,  but  of  a  prior  conversion.^  The 
party  may,  however,  give  in  evidence  anything  which  tends 
to  show  that  there  has  been  no  conversion.*  The  justifica- 
tion or  excuse  for  the  refusal  constitutes  matter  of  defence, 
and  must  be  established  by  the  party  after  a  presumption 
of  a  conversion  has  been  made  out  by  evidence  of  a  demand 
and  refusal.^  A  demand  and  refusal  do  not  amount  to  a 
conversion  unless  the  party  at  the  time  of  the  demand  has 
the  chattel  in  his  possession,  either  actual  or  constructive* 
so  that  he  can  comply  with  it.^  Evidence  is  always  given  to 
show  that  the  party  once  had  the  possession,  and  then  the 
presumption  of  law  is  that  he  retains  the  possession  until 
the  contrary  is  proved.  Therefore  the  burden  of  proof  in 
such  case  rests  upon  him  to  show  that  he  did  not  have  the 
possession  at  the  time  of  the  demand.^  If  he  never  had  the 
possession,  a  refusal  is  not  a  conversion,  although  he  claimed 

*  Oxford's  Case,  10  Coke,  57 ;  Isaac  v.  Clark,  2  Bulst  306 ;  s.  c.  Moore, 
460;  s.  c.  I  Roll.  59,  126;  Mires  v.  Solebay,  2  Modem,  242;  Eason  v,  New- 
man, Cro.  Eliz.  495;  s.  c.  Gould's  PI.  152;  Hill  v,  Covell,  I  N.  Y.  522;  s.  c. 
4  Denip,  323. 

'  Isaac  V.  Clark,  2  Bulst  306. 

3  Dietus  V,  Fuss,  8  Md.  148;  Dealy  v.  Lance,  2  Speers,  487;  Wilton  v, 
Girdlestone,  5  Bam.  &  Aid.  847. 

4  Lockwood  V,  Bull,  i  Cow.  322;  Packard  v,  Getman,  6  Cow.  757;  Hill 
V.  Covell,  I  N.  Y.  522 ;  j.  c,  4  Denio,  323. 

5  Garvin  v.  Luttrell,  10  Humph.  16. 

*  Hunt  V.  Kane,  40  Barb.  638 ;  Morris  v.  Thomson,  i  Rich.  65 ;  Smith 
v.  Young,  I  Camp.  439;  Davis  v,  Buffum,  51  Me.  160;  England  v,  Cowley, 
L.  R.  8  Exch.  126;  Yale  v,  Saunders,  16  Yt.  243;  Boobier  v,  Boobier,  39 
Me.  406 ;  Kelsey  v,  Griswold,  6  Barb.  436 ;  Edwards  v.  Hooper,  1 1  Mee.  & 
W.  363;  Leonard  v,  Tidd,  47  Mass.  6;  Gilmore  v,  Newton,  91  Mass.  171; 
Knapp  V,  Winchester,  ii  Yt  351 ;  Baltimore  Marine  Ins.  Co.  t/.  Dalrymple, 
25  Md.  269;  Hill  V,  Covell,  i  N.  Y.  522;  j.  f.  4  Denio,  323;  Whitney  v. 
Slauson,  30  Barb.  276;  Carr  v.  Clough,  26  N.  H.  280;  Fillmore  v.  Horton, 
31  How.  Pr.  424 ;  Buck  v,  Ashley,  37  Yt  475. 

7  Garvin  v,  Luttrell,  10  Humph.  16;  Folsom  v.  Manchester,  65  Mass.  334. 
Vide  Rice  ».  Clark,  10  N.  H.  109 ;  Whitney  v.  Slauson,  30  Barb.  276. 
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the  chattel."  If  a  pledgee  who  has  received  a  note  as  a 
collateral  collects  it  before  a  demand,  a  refusal  is  not  a  con- 
version.* If  a  creditor  who  has  received  a  note  of  a  third 
party  as  a  preference  collects  it  before  a  demand  by  the 
assignee  in  bankruptcy  of  the  debtor,  the  refusal  is  not  a 
conversion.3  A  demand  and  refusal  by  an  assignee  in  bank- 
ruptcy do  not  amount  to  a  conversion  if  the  chattel  was 
sold  by  the  party  before  the  bankruptcy.*  If  the  chattel 
was  sold  under  a  mortgage  before  the  appointment  of  a 
receiver,  a  refusal  upon  a  demand  made  by  him  does  not 
amount  to  a  conversion.*  If  the  owner  assigns  the  chattel 
after  it  has  been  lost  in  the  hands  of  a  bailee,  a  refusal  upon 
a  demand  by  the  assignee  does  not  amount  to  a  conversion.* 
If  a  party  who  has  made  an  exchange  with  an  infant,  sells 
the  chattel  received  by  him  before  the  infant  elects  to 
rescind,  and  tenders  the  chattel  received  in  exchange,  a 
refusal  to  comply  with  the  demand  does  not  amount  to  a 
conversion.'  If  the  chattel  had  been  seized  by  the  collec- 
tor, for  a  violation  of  the  revenue  laws,  and  at  the  time  of 
the  demand  was  in  the  possession  of  the  marshal,  a  refusal 
is  not  a  conversion.* 

When  the  failure  to  comply  with  a  demand  arises  from  an 
inability  to  deliver  the  chattel,  it  is  not  a  refusal,  but  a  mere 
omission.^  A  bailee  — as,  for  instance,  a  common  carrier  — 
is  liable  for  a  conversion  if  he  does  not,  upon  demand,  de- 
liver the  chattel  according  to  his  contract."  But  a  carrier," 
warehouseman,"  innkeeper,'^  or  other  bailee,**  may  rebut 

*  Andrews  v.  Shattuck,  32  Barb.  396.      ■  Kelsey  v.  Griswold,  6  Barb.  43^. 

3  Jones  V,  Fort,  9  Bam.  &  Cress.  764, 

4  Edwards  v.  Hooper,  1 1  Mee.  &  W.  363. 

5  Fillmore  v,  Horton,  31  How.  Pr.  421. 

^  Bowman  v,  Eaton,  24  Barb.  528.  7  Carr  v,  Clough,  26  N.  H.  280. 

^  Andrews  v.  Shattuck,  32  Barb.  396. 

9  Ross  V,  Johnson,  5  Burr.  2825. 

*®  Taylor  v. ,  2  Ld.  Raym.  792. 

**  Anonymous,  2  Salk,  655;  Owen  v.  Lcwyn,  i  VenL  223;  Packard  ». 
Getman,  4  Wend.  613 ;  Hawkins  v,  Hoffman,  6  Hill,  586. 

"  Ross  V,  Johnson,  5  Burr.  2825.        '3  Hallenbrake  v.  Fish,  8  Wend.  547' 

«4  Hagar  v,  Randall,  62  Me.  439;  GUlct  v,  Roberto,  57  N.  H.  28;  Lock- 
wood  t/.  Bull,  I  Cow.  322 ;  Salt  Springs  National  Bank  v,  Wheeler,  48  N.  V. 
492. 
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the  presumption  of  a  conversion,  arising  from  the  failure  to 
comply  with  the  demand,  by  proof  that  prior  thereto  the 
chattel  had  been  lost/  stolen,*  or  destroyed.^  A  carrier  may 
also  rebut  it  by  proof  that  the  chattel  never  came  into  his 
actual  possession,^  but  not  by  proof  that  the  chattel  was  by 
mistake  delivered  to  the  wrong  person.*  If  the  carrier  had 
the  possession  at  the  time  of  the  refusal,  he  is  liable  for  a 
conversion  unless  he  can  show  a  right  to  retain.^ 

If  the  owner  omits  to  do  things  which  by  contract  he  is 
bound  to  do  before  he  is  entitled  to  possession,  a  demand 
and  refusal  are  not  evidence  of  a  conversion.^  If  a  pledgeor 
demands  the  chattel  without  complying  with  the  terms  of 
the  pledge,  a  refusal  is  not  a  conversion.*  If  a  bailee  has 
given  the  chattel  to  another,  he  is  liable  after  a  demand  by 
the  bailor,  unless  he  can  show  that  he  gave  it  to  the  true 
owner.9 

If  an  officer,  under  a  writ  of  attachment  against  another, 
levies  upon  the  chattel  and  takes  it  into  his  possession,  a 
refusal  by  the  party  from  whom  it  has  been  so  taken  to 
deliver  it  to  the  owner  on  account  of  such  attachment  is  not 
a  con  version. '°  But  a  mere  garnishment  under  an  attachment 
against  another  is  not  a  good  legal  excuse  for  a  refusal  to 
deliver  to  the  owner."  If  the  attachment,  however,  is  issued 
against  the  owner,  a  garnishment  is  a  sufficient  excuse  for  a 

*  Anonymous,  Salk.  655 ;  Owen  v.  Lcwyn,  I  Vent  223 ;  Hawkins  v.  HoiF- 
man,  6  Hill,  586.     KiV/ Jones  v.  Hart,  2  Salk.  441. 

«  Packard  v,  Getman,  4  Wend.  613;  Buck  v,  Ashley,  37  Vt  475, 

3  Salt  Springs  National  Bank  v.  Wheeler,  48  N.  Y.  492* 

4  Packard  v.  Getman,  4  Wend.  613;  s,  c.  6  Cow.  757;  Stephenson  v. 
Hart,  4  Bing.  476. 

5  Packard  v,  Getman,  4  Wend.  613;  j.  r .  6  Cow.  757;  Goul  v.  Harbottle, 
Peake,  49. 

^  Dewell  V,  Moxon,  I  Taun.  391. 
7  Parker  v.  Goddard,  39  Me.  144. 
^  Isaac  V.  Clark,  2  Bulst.  306;  Mcintosh  v.  Summers,   I  Cranch.  C.  Ct 

41. 

9  Nelson  v.  King,  25  Texas,  655;  May  v,  Harvey,  13  East,  197. 

»®  Verrall  v,  Robinson,  2  Cromp.  M.  &  R.  495 ;  J.  f.  4  Dowl.  P.  C  242 ; 
s  c.\  Gale,  244 ;  j.  <*.  5  Tyrw.  1069. 

"  Pillott  V.  Wilkinson,  3  Hurl.  &  Colt  345 ;  x.  r.  2  Hurl.  &  Colt.  72. 
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refusal,  although  the  chattel  is  not  liable  to  condemnatioa  ia 
the  hands  of  the  garnishee ;  for  he  is  not  bound  to  decide 
that  question,  and  has  the  right  to  retain  the  chattel  until 
the  question  is  settled  by  the  proper  tribunal,  or  an  indem- 
nity is  tendered  to  him  to  save  him  harmless  from  the 
attachment.'  A  refusal  by  an  officer,  who  holds  the  chattel 
under  legal  proceedings,  to  obey  a  precept  which  orders  the 
restoration  of  the  chattel  to  the  owner  is  not  a  conversion ; 
for  the  chattel  is  in  the  custody  of  the  law,  and  the  proper 
remedy  is  to  apply  for  compulsory  process  to  obtain  the 
restoration." 

If  an  agent  has  authority  to  sell,  his  neglect  to  pay  over 
the  proceeds  of  the  sale  upon  demand  does  not  make  him 
liable  for  a  conversion  of  the  chattel.^  If  he  has  authority 
to  exchange  the  chattel  for  another,  his  refusal  on  demand 
to  deliver  the  chattel  received  in  exchange  makes  him  lia- 
ble for  a  conversion  of  that,  but  not  for  a  conversion  of  the 
original  chattel.* 

The  presumption  arising  from  a  demand  and  refusal  may 
be  rebutted  by  proof  of  a  previous  conversion  in  fact.^  If 
the  chattel  had  been  sold  prior  to  the  demand,  the  refusal 
does  not  amount  to  a  conversion,^  for  the  party  could  not 
then  comply  with  it. 

If  the  refusal  is  without  legal  excuse,  then  it  is  a  conver- 
sion of  itself,  and  not  merely  evidence  of  a  conversion.'    It 

*  Fletcher  v,  Fletcher,  7  N.  H.  452. 
«  Barnes  v,  Taylor,  29  Me.  514. 

3  Chase  v,  Blaisdell,  4  Minn.  90;  Munger  v,  Hess,  2$  Barb.  75;  Staips 
V.  Keith,  57  III.  451.  Vide  Zimmerman  v,  Fairbanks,  35  Wis.  368;  Ganrin 
V.  Luttrell,  10  Humph.  16. 

4  Chase  v,  Blaisdell,  4  Minn.  90. 

5  Edwards  v.  Hooper,  ii  Mee.  &.  W.  363;  Dietus  v.  Fuss,  8  Md.  148. 

^  Robinson  v,  Hartridge,  13  Fla.  501 ;  Baltimore  Marine  Ins.  Co.  9.  Dsl- 
rymple,  25  Md.  269;  Gilmore  v,  Newton,  91  Mass.  171;  Pease  ».  Smith,  61 
N.  Y.  477.     Vide  Swayne  v.  Stephens,  Cro.  Car.  245. 

7  Baldwin  v.  Cole,  6  Modem,  212;  Vaughan  v.  Webster,  5  Harr.  256; 
Mitchell  r.  Williams,  4  Hill,  13;  Bertholf  v.  Quinlan,  68  III-  297;  Jacoby 
V.  Lansatt,  6  Serg.  &  R.  300 ;  Alvord  v.  Davenport,  43  Vt  30 ;  Robertson  r. 
Crane,  27  Miss.  362;  O'Donoghue  v,  Corby,  22  Mo.  393;  Ferguson  r.  Clif- 
ford, 37  N.  H.  86;  Stone  v.  Clough,  41  N.  H.  290;  Shotwcll  ».  Few,  7 
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is  an  exercise  of  an  act  of  ownership  over  the  property  in 
defiance  of  the  right  of  the  owner.  He  who  takes  upon 
himself  to  detain  the  chattel  of  another  without  cause,  takes 
upon  himself  the  right  to  dispose  of  the  chattel,  and  this  is 
a  conversion. 

The  only  object  of  a  demand  is  to  enable  the  party  to 
deliver  up  the  chattel  without  costs,  if  he  has  no  right  to 
retain  it.*  In  order  to  be  effectual,  it  must  be  made  after 
the  owner's  right  to  possession  has  accrued.  A  demand 
before  that  time  is  premature,  and  not  sufficient.^  It  may 
be  made  either  by  the  owner  or  an  authorized  agent.'  But  a 
demand  by  an  unauthorized  agent  is  not  sufficient  although 
it  is  subsequently  ratified,  for  a  ratification  cannot  have  a 
retroactive  effect  so  as  to  affect  another  in  damages.^  If 
the  owner  sells  the  chattel,  the  purchaser  is  the  proper  per- 
son to  make  the  demand.^  If  both  vendor  and  vendee  make 
a  demand,  a  refusal  is  a  conversion  as  to  both,  so  that  the 
owner,  upon  a  rescission  of  the  sale,  may  maintain  an  action.^ 
If  the  party  had  the  chattel  at  the  time  of  the  sale,  a  subse- 
quent sale  by  him,  prior  to  the  demand  by  the  purchaser, 
will  not  defeat  the  latter's  right  of  action.'  If  a  debtor 
whose  chattels  have  been  attached  attempts  to  sell  them 
pending  the  attachment,  the  sheriff  may  authorize  the 
receiptor  to  make  the  demand.® 

Johns.  302 ;  Dent  v.  Chiles,  5  Stew.  &  P.  383 ;  Huxley  v.  Hartzell,  44  Mo. 
370;  Boothe  V.  Estes,  16  Ark.  104;  Estes  v.  Boothe,  20  Ark.  583;  Stearns 
V,  Houghton,  38  Vt.  584;  Allen  v,  Ogden,  i  Wash.  C.  Ct.  174;  Overstreet  v, 
Nunn,  36  Ala.  649;  Clark  v.  Hale,  34  Conn.  398;  PuUen  v.  Bill,  40  Me.  314; 
Hinckley  V.  Baxter,  95  Mass.  139;  Kinder  v.  Shaw,  2  Mass.  398;  Irish  v. 
Cloyes,  8  Vt  3a  Vide  Watt  v.  Potter,  2  Mason,  77;  Hayward  v.  Seaward, 
I  Moo.  &  S.  459;  Morris  v,  Pugh,  3  Burr.  1241. 

'  Thompson  v,  Shirley,  i  Esp.  31 ;  Jones  v.  Dugan,  I  McCord,  428. 

*  Hagar  v,  Randall,  62  Me.  439 ;  Savage  v,  Smythe,  48  Ga.  562. 

3  Lovejoy  v.  Jones,  30  N.  H.  164.  4  Bliss  v,  Cottle,  32  Barb.  322* 

5  Buel  V,  Pumphrey,  2  Md.  261  ;  Griffin  v.  Alsop,  4  Cal.  406 ;  Case  v. 
New  York  &  New  Haven  R.  Co.,  i  E.  D.  Smith,  522 ;  Ratcliff  v.  Vance,  2 
Mill's  Const.  239. 

^  Pattison  v.  Robinson,  5  Moo.  &  S.  105;  Buel  v.  Pumphrey,  2  Md.  261 ; 
Delano  v,  Curtis,  89  Mass.  470. 

7  Carpenter  w.  Hale,  74  Mass.  157.  *  Carr  v,  Farley,  12  Me.  328. 
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The  demand  may  be  either  oral  or  in  writing.  When  it  is 
the  duty  of  the  party  to  seek  the  owner  and  deliver  the 
chattel  to  him,  the  demand  may  be  made  by  letter/  or  by  a 
written  instrument  left  at  his  house.*  As  this  principle  is 
predicated  upon  the  idea  that  he  gets  the  information,  and 
afterwards  neglects  his  duty  to  restore  the  chattel,  a  demand 
so  made  is  insufficient  unless  it  is  so  long  before  the  com- 
mencement of  the  action  as  to  raise  a  presumption  of  his 
return  home,  and  of  his  unwillingness  to  deliver  the  chattel 
so  demanded.3  But  if  there  is  no  obligation  upon  him  to 
seek  the  owner,  then  the  demand  must  be  made  to  him  in 
person ;  for  a  duty  to  deliver  upon  demand  always  implies 
that  there  is  to  be  some  one  present  at  the  time  of  the 
demand  to  whom  the  chattel  may  be  delivered.-*  If  the 
demand  is  both  oral  and  in  writing,  either  may  be  proved  as 
evidence  of  the  conversion,  when  both  are  complete  and 
independent.5 

A  demand  of  payment  ^  or  satisfaction  ^  is  sufficient  al- 
though it  is  a  demand  for  payment  and  satisfaction  gen- 
erally.® 

If  the  party  has  the  right  to  retain  the  chattel  under  a 
lien,  the  owner  at  the  time  of  the  demand  must  offer  to  dis- 
charge the  lien,  and  make  a  formal  tender  of  satisfaction; 
for  the  former  is  not  bound  to  relinquish  his  security,  and 
avail  himself  of  his  lien  by  way  of  offset  or  in  mitigation 
of  damages.  The  owner's  right  to  the  possession  is  not 
complete  until  the  lien  is  satisfied  or  waived.' 

*  Lovejoy  v.  Jones,  30  N.  H.  164.  Fiile  Pattee  v,  Gilmore,  18  N.  H. 
460. 

«  Logan  V,  Houlditch,  I  Esp.  22 ;  Watkins  v.  WooUey,  Gow's  N.  P.  C69» 

3  White  V,  Demary,  2  N.  H.  546. 

4  Pattee  v.  Gilmore,  18  N.  H.  460. 

5  Smith  V.  Young,  i  Camp.  439. 

^  Thompson  v.  Shirley,   i  Esp.  31 ;  La  Place  v.  Aupoix,  i  Johns.  Cat. 
406 ;  Cutter  v.  Fanning,  2  Iowa,  580. 
7  Rookeby's  Case,  ClayL  122. 

*  La  Place  v.  Aupoix,  i  Johns.  Cas.  406. 

9  Everett  v,  Collins,  6-  Wend.  603;  Isaac  v.  Clark,  2  BulsL  306;  Skinner 
V.  Upshaw,  2  Ld.  Raym.  732 ;  Anonymous,  2  Show.  161 ;  Robinson  v.  Wal- 
ter, 2  Bulst.  267. 
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A  demand  is  not  a  waiver  of  a  prior  conversion,'  but  a 
second  demand  is  evidence  of  a  waiver  of  a  prior  demand." 

The  right  to  commence  an  action  must  be  complete  and 
perfect  when  the  suit  is  commenced,  and  it  cannot  be  main- 
tained upon  a  demand  involved  simply  and  exclusively  in 
the  action  itself.  Independently  of  the  suit,  the  owner  must 
show  his  right  to  commence  it.^  But  a  demand  and  refusal 
after  the  commencement  of  the  suit  are  evidence  of  a  con- 
version prior  to  the  suit.* 

If  a  mere  ministerial  a^ent  comes  into  the  possession  of  a 
chattel  lawfully,  his  refusal  to  deliver  it  up  except  upon  an 
order  of  his  principal  will  not  render  him  liable  personally.^ 
If>  however,  he  is  not  a  mere  executive  agent,  but  has  dis- 
cretionary power,  and  is  a  locum  tenens  of  the  principal, 
invested  with  all  the  authority  of  the  latter,  like  the  super- 
intendent of  a  factory,  he  is  liable  for  a  refusal.^  If  a  bailee 
refuses  to  deliver  the  chattel  except  upon  an  order  of  the 
bailor,  this  is  a  conversion  as  against  the  owner.'  A  refusal 
by  an  agent  is  not  sufficient  to  affect  the  principal  with  a 
conversion,  unless  the  agent  acts  under  the  direction  of  the 
principal  in  making  the  refusal.^  But  the  principal  is  liable 
if  the  agent  acts  under  his  directions.^  If  a  party  directs 
another  to  detain  a  chattel,  he  is  liable  after  a  demand  upon 
that  person  and  a  refusal  by  him  to  deliver  it.'^  A  demand 
upon  the  agent  of  a  corporation,  whose  duty  it  is  to  deliver 
the  chattel,  is  sufficient  without  a  demand  upon  the  directors." 
If  an  officer  of  a  corporation  instructs  an  agent  to  refuse  to 

'  Cobb  V,  Wallace,  $  Coldw.  539;  Maiiwell  v,  Briggs,  17  Vt.  176. 

*  Hagar  v,  Randall,  62  Me.  439. 

3  Bliss  V,  Cottle,  32  Barb.  322. 

4  Morris  v.  Pugh,  3  Burr.  1241 ;  Jessop  v.  Miller,  2  Abb.  App.  Dec.  449. 
FfV^  Storm  V,  Livingston,  6  Johns.  44. 

5  Alexander  v.  Southey,  5  Bam.  &  Aid;  247  ;  Mires  v.  Solebay,  2  Modem, 
242 ;  Carey  v.  Bright,  58  Pa.  St.  70. 

*  Berry  v,  Vantries,  12  Serg.  &  R.  89. 

7  Wilson  '10,  Anderton,  i  Barn.  &  AdoL  450. 

*  Pothonier  v.  Dawson,  I  Holt,  383;  Storm  v.  'Livingston,  6  Johns.  44. 
9  Jones  V.  Hart,  2  Salk.  441 ;  Thompson  v^  Ti^il,  6  Bam.  &  Cress.  36. 
***  Shotwell  V.  Few,  7  Johns.  302. 

"  Case  V,  New  York  &  New  Haven  R.  Co.,  I  £.  D.  Smith,  522. 
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deliver  a  chattel  claimed  by  the  corporation,  a  refusal  by 
the  agent  renders  the  corporation  liable,  but  not  the  officer/ 
But  if  an  officer,  in  making  a  refusal,  is  not  acting  within  the 
scope  of  his  authority,  either  real  or  apparent,  the  corpora- 
tion is  not  liable.* 

In  order  to  sustain  an  action  against  two  parties  jointly,  a 
wrongful  conversion  by  both  must  be  shown.^  A  demand 
upon  one  is  not  sufficient  to  maintain  an  action  against  both/ 
A  demand  upon  each,  at  different  times,  and  a  refusal  are 
sufficient.^  If  both  parties  are  in  the  possession  of  the 
chattel,  a  demand  upon  both  and  a  refusal  by  both  are  evi- 
dence of  a  joint  conversion.^  If  one  assents  to  a  conversion 
by  the  other,  both  are  liable.^  If  one,  by  his  inaction,  inteiids 
to  collude  with  or  countenance  the  other  in  depriving  the 
owner  of  his  chattel,  that  amounts  to  a  refusal.*  As  part- 
ners are  the  general  agents  of  each  other,  a  refusal  by  one 
is  evidence  of  a  conversion  as  to  both.^  If  the  firm,  how- 
ever, has  been  dissolved,  a  refusal  by  one  cannot  affect  the 
other.'^ 

If  the  chattel  is  given  to  a  feme  covert^  a  demand  upon 
her  is  sufficient,  for  there  is  no  presumption  that  it  is  in  the 
possession  of  her  husband."  Whether  a  refusal  amounts  to 
a  conversion  depends  upon  the  manner  of  the  refusal  and 
the  attendant  circumstances."  It  may  be  either  absolute  or 
qualified.     An  absolute  refusal  is  a  refusal  to  deliver  the 

*  Delano  v,  Curtis,  89  Mass.  470. 

*  Thomson  v.  Sixpenny  Savings  Bank,  5  Bosw.  93. 

3  Mitchell  V.  Williams,  4  Hill,  13;  White  v,  Demary,  2  N.  H.  546. 

4  White  V.  Demary,  2  N.  H.  546;  Nicoll  v.  Glennie,  I  Mau.  &  SeL  5S8. 

5  Stevens  v.  Eames,  22  N.  H.  568. 

^  Chamberlain  v.  Shaw,  35  Mass.  278. 

7  Stevens  v,  Eames,  22  N.  H.  568 ;  Farrar  v.  Chauffetete,  5  Denio,  521. 

8  MitcheU  v,  Williams,  4  Hill,  13. 

9  Mitchell  r.  Williams,  4  Hill,  13;  Hyde  v.  Noble,  13  N.  H.  494;  Jessop 
V.  Miller.  2  Abb.  App.  Dec.  449 ;  Lloyd  v,  Bellis,  37  Eng.  Law  &  Eq.  545 ; 
Ball  V,  Larkin,  3  E.  D.  Smith,  555. 

"  Pattec  V,  Gilmore,  18  N.  H.  460;  Sturgis  v.  Keith,  57  111.  451. 
'^  Folsom   V.  Manchester,  65    Mass.  334 ;  Cotteral  v.  Kenyon,  2  GaL  k 
Dav.  545 ;  Davis  v,  Taylor,  41  111.  405. 
'*  Cutter  V.  Fanning,  2  Iowa,  580. 


Digitized  by 


Google 


DEMAND    AND   REFUSAL   IN   TROVER.  839 

chattel  at  all,  upon  the  ground  that  the  person  making  the 
demand  has  no  right  to  it ;  a  qualified  refusal  consists  of  a 
legral  excuse  for  not  delivering  the  chattel  immediately. 

The  action  of  trover  is  based  upon  the  theory  that  the 
party  originally  found  the  chattel.  Now,  a  person  who  finds 
a  chattel  has  his  election  at  first  whether  he  will  take  it  into 
his  custody  or  not ;  but  if  he  takes  it  into  his  possession 
he  is  bound  to  keep  it  safely  and  deliver  it  to  the  owner, 
and  if  he  deliver  it  to  any  one  else  he  is  liable.'  Therefore, 
if  he  says,  when  a  demand  is  made,  that  he  does  not  know 
whether  the  person  making  the  demand  is  the  owner  or  not, 
and  for  this  reason  he  refuses  to  deliver  it  until  he  is  satisfied 
that  the  person  is  the  owner,  this  refusal  is  not  a  conversion^ 
for  he  has  the  right  to  require  the  information  for  his  own 
protection.'  If  the  demand  is  made  by  an  agent,  and  he 
refuses  to  deliver  it  to  the  agent,  either  because  he  has  no 
authority,  or  declines  to  produce  it,  such  a  refusal  is  not  a 
conversion ;  for  he  has  a  right  to  retain  it  until  a  demand  is 
made  by  some  person  who  has,  and,  if  required,  produces 
competent  authority  to  demand  it.^  It  may,  indeed,  be  laid 
down  as  a  general  proposition  that  a  refusal  which  is  merely 
the  result  of  a  reasonable  hesitation  in  a  doubtful  matter 
does  not  amount  to  a  conversion.'*  If  the  chattel  is  claimed 
by  different  persons,  a  refusal  to  deliver  to  either,  because 
he  is  not  sure  who  is  entitled  to  it,  is  not  a  conversion.^ 
If  he  puts  it  in  the  hands  of  his  attorney  for  safe-keeping, 
without  knowing  who  is  the  owner,  and  so  informs  the  person 
who  makes  the  demand,  this  is  not  a  refusal,  and  does  not 

'  Isaac  V.  Clark,  2  Bulst  306. 

*  Isaac  V.  Clark,  2  Bulst  306;  Carroll  v.  Mix,  51  Barb.  212;  Watt  v.  Potter, 
2  Mason,  77;  Zachary  v.  Pace,  9  Ark.  212;  Green  v,  Dunn,  8  Camp.  215  ; 
Solomons  v,  Dawes,  i  Esp.  83;  Dent  v.  Chiles,  5  Stew.  &  P.  383;  With- 
erspoon  v.  Blewett,  47  Miss.  570;  Vaughan  v.  Watt,  6  Mee.  &  W.  492; 
Thompson  v.  Rose,  16  Conn.  71. 

3  Watts  V,  Potter,  2  Mason,  77;  Solomons  v.  Dawes,  i  Esp.  83;  Blank- 
enship  v.  Berry,  28  Texas,  448. 

4  Robinson  v,  Burleigh,  5  N.  H.  225 ;  Gunton  v.  Nurse,  2  Brod.  &  B.  447. 

5  Philpott  V.  Kelley,  4  Nev.  &  M.  711 ;  s,c,z  Ad.  &  E.  106 ;  j.  c,  I  Hem. 
&M.  34. 
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amount  to  a  conversion.'  If  an  officer  of  a  corporation 
replies  that  he  will  lay  the  matter  before  the  board  of  direc- 
tors, this  qualified  refusal  is  no  evidence  of  a  conversion  by 
the  corporation.'  If  a  principal  declares  that  an  exchange 
made  by  an  agent  was  without  authority,  a  hesitation  to 
comply  with  a  demand  for  the  chattel  taken  in  exchange  is 
not  a  conversion.3  If  a  person  makes  a  demand  for  a  large 
number  of  chattels,  when  he  is  only  entitled  to  a  part,  a 
reply  that  the  party  will  consider  the  matter  does  not  amount 
to  a  conversion/  If  a  chattel  is  accidentally  injured  in  the 
hands  of  a  bailee,  a  refusal  to  deliver  it  upon  a  demand  to 
deliver  it  in  as  good  plight  as  when  he  received  it,  is  not 
evidence  of  a  conversion,  for  he  cannot  comply  with  the 
qualified  demand.^  Whenever  a  refusal  is  relied  on  to  estab- 
lish a  conversion,  the  words  must  be  spoken  under  such 
circumstances  and  in  such  proximity  to  the  chattel  as  to 
show  a  defiance  of  the  owner's  right/  A  refusal,  therefore, 
does  not  amount  to  a  conversion  unless  the  chattel  is  subject 
to  the  party's  control.'  If  it  is  not  in  his  possession,  and  is 
in  dispute,  a  naked  withdrawal  in  good  faith  from  all  con- 
troversy is  not  a  conversion.^  If  the  party  says  that  it  is  in 
the  hands  of  another,  who  has  a  lien  upon  it,  this  reply  does 
not  amount  to  a  conversion.^  If  he  claims  the  chattel,  a 
refusal  is  a  conversion  although  it  is  in  a  government  ware- 
house.'°  If  the  refusal  is  absolute,  it  is  sufficient,  although 
the  chattel  is  at  a  -distance  from  the  place  where  the  demand 
is  made." 

'  Canot  V,  Hughes,  2  Bing.  N.  C.  448 ;  s.  c.  2  Scott,  663 ;  s,  c.  i  Hodges, 
410. 

Thomson  v.  Sixpenny  Savings  Bank,  5  Bosw.  293. 

3  Robinson  v.  Burleigh,  5  N.  H.  225. 

4  Breese  v.  Bangs,  2  E.  D.  Smith,  474;  Delano  v.  Curtis,  89  Mast.  470; 
Thomson  v.  Sixpenny  Savings  Bank,.  5  Bosw.  293;  Ahington  v.  Lipscomb, 
I  Q.  B»  776;  J.  c.  I  Gal.  &  Dav.  230. 

5  Rushworth  v,  Taylor,  3  Q.  B.  699;  s,  c.  i  Gal.  &  Dav.  3. 
^  Giliet  V.  Roberts,  57  N.  Y.  28. 

7  Gale  V,  Saunders,  16  Vt  243;  Giliet  v,  Roberts,  57  N.  Y.  28. 
^  Mitchell  V.  Williams,  4  Hill,  13. 
9  Smith  V.  Young,  i  Camp.  439. 
«o  Watt  V,  Potter,  2  Mason,  77.  "  Clark  v.  Hale,  34  Conn.  398. 
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If  the  party  is  not  bound  to  seek  the  owner  and  deliver 
the  chattel  to  him,  a  mere  refusal  to  take  it  to  him  does  not 
amount  to  a  conversion,  for  he  does  not  repudiate  the  right 
of  the  owner  nor  exercise  dominion  over  it.*  If  the  posses- 
sion of  the  party  begins  in  contract,  mere  non-delivery,  or 
excuses  for  not  delivering,  without  a  refusal  to  deliver,  do 
not  amount  to  a  conversion.* 

In  order  that  a  qualification  of  a  refusal  may  constitute  a 
good  defence  to  an  action  for  a  conversion,  it  must  be  rea- 
sonable, and  be  made  in  good  faith,  and  embrace  a  good 
legal  excuse  for  the  failure  to  comply  with  the  demand 
immediately .3  If  it  is  put  upon  a  ground  that  is  false,^  or 
is  a  mere  pretext,^  or  is  unreasonable,^  it  is  treated  as  an 
absolute  refusal,  and  amounts  to  a  conversion. 

A  mere  non-compliance  with  the  demand,  after  a  reason- 
able time  has  been  afforded  for  a  delivery,  is  tantamount  to 
a  refusal,  and  presumptive  evidence  of  a  conversion.'  If  the 
party  took  the  chattel  by  mistake,  supposing  that  it  be- 
longed to  him,  and,  upon  demand,  promises  to  return  it.  his 
failure  to  do  so  is  evidence  of  a  conversion.^  And  in  all 
cases  where  it  is  the  duty  of  the  party  to  seek  the  owner 
and  deliver  the  chattel  to  him,  a  failure  to  deliver  the  chat- 
tel within  a  reasonable  time  after  the  demand  is  equivalent 
to  a  refusal.'  If  the  party  says  that  he  will  do  nothing  but 
what  the  law  requires,  and  keeps  the  chattel,  this  is  evi- 
dence of  a  conversion."  If  he  fraudulently  parts  with  the 
chattel  before  the  demand,  in  order  to  evade  it,  this  is  tanta- 

«  Farrar  v,  Rollins,  37  Vt  295. 

•  Severin  v,  Keppel,  4  Esp.  156. 

3  Alexander  v,  Southey,  5  Bam.  &  Aid.  247;  Wells  v.  Kelsey,  15  Abb. 

Pr-  53- 

4  Tuttlc  V,  Gladding,  2  E.  D.  Smith,  157. 

5  Tuttle  V.  Gladding,  2  E.  D.  Smith',  157;  Carroll  v.  Mix,  51  Barb.  212. 

*  Dent  V.  Chiles,  2  Stew.  &  P.  383;  Zachary  v.  Pace,  9  Ark.  212. 

7  Durell  V,  Mosher,  8  Johns.  445;  Mitchell  v.  Williams,  4  Hill,  13;  Wat- 
kins  V.  WooUey,  Gow's  N.  P.  C.  79;  Stevens  v,  Eames,  22  N.  H.  $68; 
Bowman  v.  Eaton,  24  Barb.  528. 

8  Durell  V.  Mosher,  8  Johns.  445. 

9  Sargent  v,  Gile,  8  N.  H.  325 ;  Cobb  v.  Wallace,  5  Coldw.  539. 
*o  Daries  v.  Nicholas,  7  Car.  &  P.  339. 
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mount  to  a  refusal.'  If  he  says  that  he  cannot  gfive  it  up, 
because  it  has  been  burnt,  this  is  evidence  that  he  destroyed 
it.*  If  he  has  the  undisputed  control  of  the  chattel,  a 
refusal  to  point  it  out  and  act  in  the  delivery  is  a  conver- 
sion.3  If  he  refuses  to  deliver  a  box  containing  papers, 
unless  the  owner  will  give  him  a  receipt  specifying  the 
papers  that  are  delivered,  this  amounts  to  a  conversion, 
although  he  is  attorney  for  another,  who  has  instructed  him 
to  refuse  to  deliver  it  without  such  a  receipt*  But  in  order 
that  mere  inaction  may  be  tantamount  to  a  refusal,  there 
must  be  an  intent  to  embarrass  the  owner  in  his  efforts  to 
obtain  the  possession  of  the  chattel.^  An  offer  to  return  a 
part  of  the  chattels  is  evidence  of  a  refusal  to  return  the 
remainder.*  If  the  rest  remain  in  specie,  the  owner,  in  case 
of  such  an  offer,  may  refuse  to  receive  a  part  unless  all  are 
given  up  to  him,  and  the  refusal  then  is  evidence  of  a  con- 
version of  the  whole.7 

If  the  chattel  lies  upon  the  land  of  another,  a  refusal  to 
deliver  it  is  no  conversion,  if  it  lies  there  after  the  demand 
the  same  as  it  did  before.®  But,  in  such  a  case,  a  very  slight 
interference  to  prevent  a  removal  is  a  sufficient  refusal.'  If 
a  commodity  is  readily  divisible  by  tale  weight  or  measure 
into  portions  absolutely  alike  in  quality  and  value,  a  refusal 
by  one  tenant  in  common  to  give  his  due  proportion  to  the 
other  is  a  conversion." 

If  the  party  has  a  lien  on  the  chattel,  a  detention  after 
a  tender  of  the  amount  of  the  lien  is  evidence  of  a  conver- 

'  Andrews  v,  Shattuck,  32  Barb.  396. 

■  McKewen  v,  Cotching,  27  L.  J.  (Exch.)  41. 

3  Mitchell  V.  Williams,  4  Hill,  13. 

4  Cobbett  V,  Glutton,  2  Car.  &  P.  471. 

5  Mitchell  V.  Williams,  4  Hill,  13. 

^  Lloyd  V.  Bellis,  37  Eng.  Law  &  Eq.  545. 

7  Philpott  V.  Kelley,  4  Nev.  &  M.  611 ;  J.  f .  3  Ad.  &  E.  106;  x.  c.  I  Hem. 
&  M.  134. 

*  Isaac  V.  Clark,  2  Bulst.  306. 

9  Farrar  v.  Chauffetete,  5  Denio,  527;  Sherman  v.  May,  56  Barb.  1S8; 
Woods  V,  Jordan,  62  Me.  490. 

^^  Figuet  V.  Allison,  12  Mich.  328;  Channon  v.  Lusk,  2  Lans.  21 1;  Lol^- 
dell  V.  Stowell,  51  N.  Y.  70;  Seldon  v.  Hicks,  2  Caines,  166. 
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sion.'  If  he  does  not  at  the  titmt  object  to  the  tender,  or  de- 
mand the  amount  of  his  lien,  the  teoder  is  sufficient'  If, 
after  due  notice,  he  refuses  to  state  th<t  precise  amount  of 
his  lien,  this  renders  a  tender  unnecessary.* 

Although  a  party  in  possession  of  a  chattel  ha&  a  right  to 
qualify  his  refusal,  yet  if  he  gives  an  absolute  refusal  this  is 
deemed  to  be  a  waiver  of  that  right.  An  absolute  mfttsal 
is  a  waiver  of  the  right  to  require  evidence  of  the  title  of 
the  person  making  the  demand ;  ^  or,  if  the  demand  is  made 
by  an  agent,  it  is  a  waiver  of  the  right  to  require  evidence 
of  the  authority  of  the  agent.5  An  absolute  refusal  is  a 
waiver  of  the  right  to  detain  on  account  of  a  lien ;  for  fair 
dealing  requires  that  the  party  should  make  his  claim  known, 
so  that  the  owner  may  have  an  opportunity  to  cancel  or 
contest  it.^  If  the  master  of  a  vessel,  in  reply  to  a  demand, 
says  that  the  owner  has  given  an  order  not  to  deliver  the 
chattel,  this  is  a  waiver  of  the  right  to  detain  for  freight.^ 
If  an  officer,  upon  attaching  a  chattel  in  the  hands  of  a 
carrier,  pays  the  freight,  an  absolute  refusal  is  a  waiver  of  a 
right  to  detain  it  for  a  lien  for  the  freight.®  If  the  reply, 
however,  is  not  inconsistent  with  a  claim  of  a  lien,  it  is  not 
deemed  to  be  a  waiver.'  A  mere  omission  to  insist  upon  a 
lien  is  not  a  waiver,  if  the  right  to  retain  is  not  put  upon 
any  other  distinct  ground. '°     An  objection  to  the  character 

*  Ratcliff  2^.  Vance,  2  Mill's  Const  239;  Abrahams  v.  South- Western  Rail- 
road Bank,  i  Rich.  (n.  s.)  441. 

'  Judah  V.  Kemp,  a  Johns.  Cas.  411. 

3  Ralcliff  V,  Vance,  2  Mill  Const.  239 ;  Alvord  v,  Davenport,  43  Vt.  30. 

♦  Thompson  v.  Rose,  16  Conn.  71 ;  Ratcliff  v,  Vance,  2  Mill's  Const.  239; 
Tuttle  V,  Gladding,  2  E.  D.  Smith,  157;  West  v.  Tapper,  i  Bailey,  193. 

5  Watt  V.  Potter,  2  Mason,  77 ;  Harger  v.  McMains,  4  Watts,  418 ;  Con- 
nah  V.  Hale,  23  Wend.  462;  Jones  v.  Dugan,  i  McCord,  428;  Robertson  v. 
Crane,  27  Miss.  362 ;  Spence  v.  Mitchell,  9  Ala.  744. 

^  Thompson   v.  Rose,   16   Conn.  71;  Everett  v,  Saltus,   1$   Wend.  474 
Boardman  v.  Sill,  i  Camp.  410,  note;  McPherson  v.  Neuffer,  11  Rich.  267; 
West  V,  Tupper,  I  Bailey,  139. 

7  Judah  V.  Kemp,  2  Johns.  Cas.  411 ;  Thompson  v.  Trail,  2  Car.  &  P.  334. 

^  Thompson  v.  Rose,  16  Conn.  71. 

9  White  V.  Gainer,  2  Bing.  23. 
«®  Everett  v,  Collins,  6  Wend.  603. 
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of  a  tender  is  waived  if  the  objection  is  not  put  upon  that 
ground.'  If  the  demand  is  for  payment,  a  failure  to  object 
to  the  form  of  the  demand,  or  amount  demanded,  is  a  waiver 
of  the  objection.*  A  refusal  by  letter  is  a  waiver  of  a 
demand  by  letter.^  If  a  sheriiT  gives  an  absolute  refusal  to 
a  mortgagee,  this  is  a  waiver  of  the  right  to  demand  an 
account  of  the  amount  due  under  the  mortgage/  If  the 
right  to  retain  is  put  upon  any  distinct  ground,  it  is  a  waiver 
of  a  right  to  retain  upon  any  other  ground,  for  the  party 
is  estopped  from  changing  his  position  after  the  commence- 
ment of  litigation.5 

Although  there  has  been  an  absolute  refusal,  yet,  if  the 
party  offers  to  deliver  it  to  the  owner  before  the  institution 
of  any  suit,  there  is  no  conversion.^ 

Orlando  F.  Bump. 

*  Abrahams  v.  South- Western  Railroad  Bank,  I  Rich.  (n.  s.)  441. 

*  Cutter  V,  Fanning,  2  Iowa,  58a 

3  Potter  ».  Gilmore,  18  N.  H.  460. 

4  Ferguson  v,  Clifford,  37  N.  H.  86. 

5  WaU  V,  Potter,  2  Mason,  77. 

^  Hay  ward  v.  Seaward,  i  Moo.  &  S.  459;  Wells  v.  Kelsey,  15  AbK  Pr. 
53 ;  Thomson  v.  Sixpenny  Savings  Bank,  5  Bosw.  293.  Contra,  Baldwin  v. 
Cole,  6  Modem,  212;  Irish  v.  Cloyes,  8  Vt  130. 
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THE  POWER  OF  USAGE  AND   CUSTOM   TO  CON- 
TROL OR  ALTER  RULES  OF  LAW. 

I. 

In  1760  Lord  Mansfield  said,  speaking  of  evidence  of  cus- 
tom in  an  action  on  a  bill  of  exchange  :  "  The  point  of  law 
is  here  settled,  and  when  once  solemnly  settled,  no  particular 
usage  shall  be  admitted  to  weigh  against  it.  This  would 
send  everything  to  sea  again."  *  In  Eager  v.  Atlas  Insur- 
ance Company,*  Wilde,  J.,  said :  "  Now  it  seems  to  me  very 
clear  that  no  particular  usage  opposed  to  the  established 
principles  of  law  can  be  sustained."  In  Warren  v.  Franklin 
Insurance  Company,^  Chapman,  C.  J.,  said :  "  This  being  the 
rule  of  law  as  to  damages,  the  custom  of  a  particular  port 
could  not  vary  it."  In  Bargett  v.  Orient  Insurance  Com- 
pany,* Bosworth,  J.,  said :  "  No  usage  can  exist  or  be  proved 
by  which  the  liabilities  of  parties  to  a  written  contract  will 
be  greater  or  less  than  the  settled  law  of  the  State  has 
adjudged  them  to  be."  In  Homer  v.  Dorr,^  the  Supreme 
Judicial  Court  of  Massachusetts  said  :  "  Evidence  of  custom 
and  usage  is  useful  in  many  cases  to  explain  the  intent  of 
parties  to  a  contract.  But  the  usage  of  no  class  of  citizens 
can  be  sustained  in  opposition  to  principles  of  law."  In 
Rapp  V.  Palmer,^  Rogers,  J.,  said  :  "Although  a  usage  is  often 
resorted  to  for  explanation  of  commercial  instruments,  it 
never  is  or  ought  to  be  received  to  contradict  a  settled  rule 
of  commercial  law."  In  The  Pacific,'  Deady,  J.,  said :  *•  The 
law,  and  not  such  a  custom,  ascertains  and  limits  the  rights  and 
liabilities  of  shippers  and  common  carriers.'^  In  Schieffelin 
V.  Harvey,  Thompson,  J.,  said :  "  The  established  principles 
of  law  cannot   be   controlled   by  custom."     In  Minnesota 

»  Edie  V.  East  India  Co.,  i  W.  Black.  295;  2  Burr.  12 16. 

•  14  Pick.  141.  4  3  Bosw.  385.  «  3  Watts,  178. 

3  104  Mass.  518.  5  10  Mass.  26.  7  i  Deady,  17. 
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Central  Railway  Company  v,  Morgan,'  Miller,  J.,  said :  "  No 
custom  can  be  established  which  contravenes  a  well-settled 
principle  of  law."  In  Raisin  v.  Clark,*  Miller,  J.,  said :  "A 
usage  in  contravention  of  a  well-settled  and  salutary  rule  of 
law  cannot  be  sustained  by  courts  of  justice."  In  Thompson 
V.  Riggs,3  Mr.  Justice  Clifford  said  :  "  Usage  contrary  to  law, 
or  inconsistent  with  the  contract,  is  never  admitted  to  control 
the  general  rules  of  law  or  the  real  intent  and  meaning  of  the 
parties."  In  Hone  v.  Mutual  Safety  Insurance  Company,* 
Sandford,  J.,  said :  *'  We  find  it  clearly  settled  that  a  general 
usage,  the  effect  of  which  is  to  control  rules  of  law,  is 
inadmissible ;  so  of  one  which  contradicts  a  general  rule  of 
commercial  law."  In  Frith  v,  Barker,5  Kent,  C.  J.,  said: 
"  Though  usage  is  often  resorted  to  for  explanation  of  com- 
mercial instruments,  it  never  is,  nor  ought  to  be,  received  to 
contradict  a  settled  rule  of  commercial  law."  In  Reed  v, 
Richardson,^  the  court  said:  "The  usage  in  question  is 
objectionable  and  invalid,  for  it  tends  to  contravene  the 
fixed  rule  of  law."  In  Barnard  v.  Kellogg,^  Mr.  Justice 
Davis  said :  "  It  is  well  settled  that  usage  cannot  be  allowed 
to  subvert  the  well-settled  rules  of  law."  It  is  laid  down  in 
a  late  case  in  Missouri^  that  evidence  of  custom  is  not  ad- 
missible to  oppose  or  alter  a  principle  of  law  so  as  to  make 
the  rights  and  liabilities  of  parties  other  than  they  are  at 
law.  That  case  was  an  action  for  conversion,  in  which  the 
defendant,  having  agreed  to  sell  to  the  plaintiff's  assignor  a 
quantity  of  flour,  wrote  an  order  to  that  effect  on  a  card, 
but  before  the  flour  was  delivered,  revoked  the  order.  Evi- 
dence was  introduced  to  show  a  custom  among  merchants 
that  the  effect  of  such  an  order  was  to  vest  the  title  to  the 
flour  eo  instanti  in  the  purchaser.  But  Wagner,  J.,  said : 
"  Evidence  of  custom,  however,  is  never  admissible  to  oppose 
or  alter  a  general  principle  or  rule  so  as  to  make  the 
rights  and  liabilities  of  parties  other  than  they  are  at  law* 

*  52  Barb.  217.  35  Wall.  663.  5  2  Johns.  327. 

'  41  Md.  158.  4  I  Sandf.  137.  ^  98  Mass.  216. 

7  10  Wall.  383. 
^  South- Western  Freight  and  Cotton-Press  Co.  v.  Stanard,  44  Mo.  71. 
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What  constituted  a  delivery  of  the  flour  was  a  question 
of  law,  and  the  rights  and  liabilities  of  the  vendor  or  vendee 
must  be  ascertained  and  fixed  by  the  same  standard." 

These  expressions  are  not  ambiguous ;  no  other  meaning 
can  be  given  to  them  except  this :  that  a  custom  or  usage 
which  changes  what  would  otherwise  be  the  situation  of  the 
parties,  or  alters  to  any  extent  their  rights  according  to  the 
rules  of  law  applicable  to  such  cases,  is  invalid  and  inef- 
fectual. Nevertheless,  the  purpose  of  this  and  succeeding 
papers  is  to  show  that  custom  or  usage  does  affect  estab- 
lished legal  doctrines  ;  that  it  frequently  controls  them ;  that 
it  sometimes  alters  them  entirely.  Nor  is  the  meaning  of 
the  terms, "  rules  of  law,"  "  principles  of  law,"  "settled  law," 
"  established  rules  of  law,"  as  they  are  used  by  the  judges 
whom  we  have  just  cited,  difficult  to  arrive  at.  They  do 
not  refer  to  the  laws  established  by  the  legislature,  and 
which  we  find  in  the  statute-book ;  they  refer  to  the  rules 
adopted  and  the  doctrines  established  by  the  courts  for  the 
conduct  of  the  citizen  and  the  preservation  and  enforcement 
of  his  rights — the  precedents  which  we  find  in  the  reports ; 
in  short,  the  common  law  of  the  land.  Instead,  however, 
of  usage  being  ineffectual  to  vary  or  alter  a  "  rule  of  law," 
as  that  language  would  imply,  the  reports  will  be  found  full 
of  cases  in  which  usage  has  been  most  potent.  A  study 
of  these  adjudications  will  speedily  satisfy  the  reader  that 
there  is  perhaps  no  branch  of  the  law  in  which  there  is 
more  confusion  and  uncertainty  than  that  branch  which  we 
may,  perhaps  not  improperly,  term  the  Law  of  Usages 
and  Customs.  Within  the  limits  of  this  essay  we  hope  to 
be  able  to  do  something  towards  elucidating  the  principles 
which  we  have  not  sought  for  in  vain,  and  towards  explaining 
the  confusion  and  contradiction  in  the  cases,  which  every  jur- 
ist must  deplore.  It  must  be  obvious  that  if  there  are  any 
rules  of  lajv  which  custom  and  usage  have  overthrown,  then 
the  language  of  the  judges  above  given  is  not  only  incor- 
rect but  absurd;  for  if  usage  and  custom  have  altered  a 
law  of  yesterday,  usage  and  custom  may  equally  well  alter 
a  law  of  to-day. 
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The  "  established  rules  of  law,"  and  the  cases  in  which 
custom  and  usage  have  been  set  up  to  affect  them,  resolve 
themselves  into  three  divisions :  First.  Those  in  which  usage 
has  been  so  powerful  as  not  only  to  obtain  recognition 
where  proved,  but  to  entirely  alter  the  legal  doctrine,  and  to 
become  itself  the  '*  rule  of  law  "  for  such  cases.  Example : 
In  1775,  it  is  a  rule  of  law  that  factors  may  not  sell  on 
credit.  In  1800,  it  has  become  the  custom  for  factors  to  sell 
on  credit.  In  1825,  it  is  a  rule  of  law  that  factors  may  sell 
on  credit.  Second,  Those  in  which  the  old  rule  of  law  still 
prevails,  except  where  it  appears  that  the  usage  of  the  par- 
ties has  been  different ;  and  evidence  of  such  a  contrary 
custom  is  admissible  to  control  the  effect  of  the  legal  doc- 
trine. Example :  A.  is  an  expressman,  having  goods  in  his 
hands  consigned  to  B.  He  delivers  them  to  C,  in  whose 
hands  they  are  lost.  The  law  requires  a  personal  delivery 
to  B.  In  a  suit  by  B.  against  A.,  evidence  is  admitted  to 
show  that  it  was  the  custom  for  A.  to  deliver  the  goods  of 
B.  to  C,  and  A.  is  held  free  from  liability.  Third,  Those 
in  which  a  usage  or  custom  is  not  permitted  to  affect  the 
legal  doctrine.  Example :  A.  employs  a  broker  to  sell  his 
house.  C.  employs  the  same  broker  to  buy  him  a  house. 
The  broker  sells  A.'s  house  to  C.  A.  pays  him  his  com- 
mission, but  C.  refuses  to  pay  him  anything.  It  is  a  rule 
of  law  that  an  agent  cannot  act  for  both  vendor  and  pur- 
chaser, and  receive  compensation  from  both.  In  a  suit  by 
the  broker  against  C,  the  court  holds  that  the  plaintiff  can- 
not recover,  and  that  a  usage,  in  the  place  where  the  trans^ 
action  took  place,  for  brokers  to  act  for  both  parties,  and 
receive  a  commission  from  both,  is  inadmissible. 

In  this  paper,  usage  and  custom  will  be  considered  under 
the  following  circumstances  :  — 

I.  In  the  Case  of  Common  Carriers. 

II.  In  the  Law  of  Insurance. 

III.  In  the  Relation  of  Landlord  and  Tenant. 

In  our  next  paper,  other  legal  topics,  and  the  relation  of 
usage  and  custom  to  them,  will  be  touched  upon ;  as,  for  ex- 
ample, in  the  law  of  agency,  of  sales,  of  bailment,  of  neg- 
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ligence,  and  the  like.  And  in  that  or  a  succeeding  paper, 
as  space  permits,  the  correct  principles  of  the  law  of  usage 
and  custom,  as  they  appear  to  the  writer,  will  be  stated. 

I.   In  the  Case  of  Common  Carriers, 

The  law  as  to  the  rights  and  liabilities  of  common  carriers 
has  been  reduced  to  definite  rules,  which  will  be  found  re- 
peated in  the  text-books  and  reports  as  settled  doctrines  on 
the  subject.  These  rules  are,  of  course,  numerous,  and  only 
a  few  of  them  can  find  a  place  in  this  paper.  But  the  fol- 
lowing are  among  the  most  important  and  most  frequently 
discussed,  and  are  sufficient  to  abundantly  illustrate  our 
subject. 

They  are  sixteen  in  number,  viz.:  (i.)  A  common  carrier 
is  one  who  undertakes,  for  hire,  to  transport  the  goods  of 
such  as  choose  to  employ  him,  from  place  to  place.  (2.) 
His  responsibility  commences  with  the  delivery  of  the  goods 
to  him  or  his  authorized  servants.  (3.)  He  remains  liable  for 
the  goods  as  an  insurer  (with  exceptions)  until  he  has  made 
a  legal  delivery  of  them.  (4.)  If  a  carrier  by  water,  he 
must  stow  the  goods  under  deck,  and  (5)  is  liable  for  dam- 
age done  to  them  in  the  hold  through  contact  with  other 
goods.  (6.)  The  carrier's  liability  continues  until  he  has 
made  a  personal  delivery.  (7.)  He  must  give  notice  of  the 
arrival  of  the  goods.  (8.)  They  must  be  delivered  on  a 
legal  day.  (9.)  Of  one  class  of  carriers  —  viz.,  express- 
men—  a  personal  delivery  is  particularly  required;  and 
(10)  on  refusal  to  receive  the  goods,  the  consignor  must  be 
notified.  (11.)  Freight  paid  in  advance,  and  not  earned, 
must  be  repaid.  (12.)  The  carrier  cannot,  except  in  an 
emergency,  sell  the  goods  in  his  charge.  (13.)  He  has  a 
particular,  but  not  a  general  lien  on  them  for  his  charges ; 
but  (14)  a  gfiving  of  credit  to  the  customer  will  defeat  even 
this  lien.  (15.)  His  extraordinary  liability  can  be  limited 
only  by  a  contract.  (16.)  The  bill  of  lading  may  be  ex- 
plained by  parol  evidence.  These  rules  we  shall  consider  in 
the  order  given. 
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(i.)  *M  ewPffmm  ctmiir  is  one  who  undertakes^  for  hire,  to 
transport  the  goods  of  such  as  choose  to  employ  him^  from 
place  to  place''  This  is  the  definition  given  by  Parker, 
C.  J.,  in*  Dwight  v,  Brewster,'  and  it  has  been  adopted  by 
text- writers '  and  succeeding  judges  as  at  once  correct  and 
trite.3  For  what  kinds  of  goods  he  will  be  liable  as  an 
insurer,  or  be  bound  to  carry,  usage  and  custom  have  deter- 
mined. It  was  laid  down  by  Mr.  Justice  Story  in  an  early 
case  that  the  transportation  of  goods  by  a  person  engaged 
in  that  business  did  not  imply  that  he  held  himself  out  as  a 
carrier  of  articles  of  a  different  nature.  He  was  not  bound 
per  se  to  carry  money,  but  if  it  had  been  his  custom  in 
former  cases  to  take  charge  of  money  the  same  as  other 
kinds  of  property,  he  would  become  bound  in  this  case  as 
well  as  in  any  other.  Such  usage  being  shown,  carriers 
have  been  held  liable  as  common  carriers  of  money  in 
numerous  cases ;  ♦  and  in  like  manner,  where,  by  the  usage 
of  trade,  a  carrier  of  goods  acts  as  the  agent  for  the  sale 
of  them  at  the  port  of  destination,  and  returns  the  net  pro- 
ceeds to  the  shipper,  he  becomes  a  common  carrier  of  the 
money  on  the  return  trip.s  As  said  by  Mr.  Hutchinson,  the 
word  "  goods,"  in  defining  his  business,  has  come  to  mean 
such  things  as,  from  usage  and  custom,  his  mode  of  convey- 

*  I  Pick.  50. 

*  See  Hutch,  on  Car.,  sect.  47;  Lawson  on  Car.,  sect.  I. 

3  See  also  the  definition  in  Gisboum  v.  Hurst,  i  Salk.  49:  '*Any  man 
undertaking,  for  hire,  to  carry  the  goods  of  all  persons  indifferently."  Of  this 
it  is  said  by  Gibson,  C.  J.,  in  Gordon  t/.  Hutchinson,  i  Watts  &  S.  285,  that 
it  is  "the  best  definition  of  a  common  carrier  in  its  application  to  the  business 
of  this  country."  And  see  Nugent  v.  Smith,  L.  R.  i  C.  P.  Div.  19,  243  ^ 
Fish  V,  Clyipman,  2  Ga.  349 ;  Varble  v.  Bigley,  9  Cent  L.  J.  153;  Van  Sant- 
▼oord  V,  St  John,  6  Hill,  157;  Stadhecker  v.  Combs,  9  Rich.  193;  Bnck- 
land  V.  Adams  Express  Co.,  97  Mass.  124. 

4  Kemp  V.  Coughtry,  ii  Johns.  109;  Cincinnati,  etc..  Mail  Co.  v.  Bosl, 
15  Ind.  345;  Sheldon  v.  Robinson,  7  N.  H.  159;  Merwin  v.  Butler,  17  Conn. 
138;  Hosea  ».  McCrory,  12  Ala.  349;  Dwight  v.  Brewster,  i  Pick.  50; 
Allen  V.  Sewall,  2  Wend.  317;  Sewall  ».  Allen,  6  Wend.  335;  Van  Santrooni 
V.  St  John,  6  Hill,  158;  Kirtland  t/.  Montgomery,  i  Swan,  452. 

5  Kemp  V.  Coughtry,  11  Johns.  107;  Emery  v,  Hersey,  4  Greenl  407;  16 
Am.  Dec.  268;  Harrington  v.  McShane,  2  Watts,  443;  Taylor  v.  Wells,  3 
Watts,  65. 
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ance,  his  public  profession,  the  character  of  his  particular 
trade,  or  the  manner  of  conducting  it,  he  is  understood  by 
the  public  as  standing  ready  to  carry  for  hire.* 

(2.)  The  responsibility  of  the  common  carrier  commences 
with  the  delivery  of  the  goods  to  him  or  to  his  authorized 
servants,"^  We  have  not  cited  all  the  text-books  and  cases 
which  repeat  this  rule  almost  in  the  very  words  used,  but 
the  array  in  the  note  below  will  probably  answer  our  pur- 
pose in  speaking  of  it  as  an  ''established  rule  of  law." 
Now,  these  authorities  require  an  "  authorized  agent,"  and 
say  that  a  mate  of  a  ship,  or  the  deck-hands,  would  not  have 
the  necessary  authority  to  bind  the  carrier.  But  then  comes 
usage  to  deny  this  rule,  and  the  case  of  Cobban  v,  Downe.^ 
A  delivery  to  a  mate  of  a  vessel  was  held  to  be  a  good 
delivery  according  to  the  usage  of  the  wharf,  because,  said 
Lord  EUenborough,  "  what  the  duty  of  a  wharfinger  is,  is 
to  be  measured  by  the  usage  and  practice  of  others  in  sim- 
ilar situations,  or  his  known  or  professed  liability."  Fol- 
lowing close  upon  this  was  Leigh  v.  Smith,*  where  Chief 
Justice  Best  admitted  evidence  to  show  that,  according  to 
the  custom  on  this  particular  wharf,  the  goods  might  be 
left  in  charge  of  nobody,  provided  they  were  placed  near 
enough  to  the  ship  to  indicate  that  it  was  intended  they 
should  go  upon  it.  The  witnesses,  however,  did  not  agree 
that  such  was  the  custom ;  they  thought  that  the  practice 
was  to  call  the  attention  of  some  one  belonging  to  the  ship 

«  Hutch,  on  Car.,  sect.  77. 

3  Chitty  on  Car.,  sect.  27  ;  Hutch,  on  Car.,  sect  82 ;  Brind  v.  Dale,  8 
Car.  &  P.  207 ;  Selway  v.  Hallo  way,  i  Ld.  Raym.  46 ;  Buchman  w.  Levi,  3 
Camp.  414;  Leigh  v.  Smith,  i  Car.  &  P.  638;  Grosvenor  t/.  Railroad  Co., 
39  N.  Y.  34 ;  Ouimit  v,  Henshaw,  35  Vt.  605 ;  Trowbridge  v,  Chapin,  23 
Conn.  575;  Ford  v.  Mitchell,  21  Ind.  54;  Butler  v.  Busing,  2  Car.  &  P.  613; 
Allen  V.  Sewall,  2  Wend.  327;  Sheldon  v.  Robinson,  7  N.  H.  157;  Sutterlee 
V.  Grant,  i  Wend.  272;  Dwight  v.  Brewster,  i  Pick.  50;  Camden,  etc..  Trans. 
Co.  V,  Belknap,  2  Wend.  355 ;  Slim  v.  Great  Northern  R.  Co.«  14  C.  B.  647 ; 
Taff  Vale  R.  Co.  v,  Giles,  2  El.  &  Bl.  823;  Hyde  v.  Trent  Nav.  Co.,  5 
Term  Rep.  489;  Gilbart  v.  Dale,  5  Ad.  &  £.  543;  Colepeper  v.  Good,  5  Car. 
&  P.  380;  Burrell  v.  North,  2  Car.  &  Kir.  681 ;  Nelson  v.  York,  etc.,  R.  Co., 
17  L.  J.  223. 

3  5  Esp.  41. 

4  I  Car.  &  P.  638.     See  Burrell  v.  North,  2  Car.  &  Kir.  679. 
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to  the  property  intended  to  be  delivered.  So  the  evidence 
did  not  help  the  carrier.  Neither  did  it  in  an  Indiana  case 
where  it  was  also  alleged,  but  not  sufficiently  proved,  and 
where  the  court  held  that  while  a  usage  would  sustain  a 
delivery  to  the  deck-hands  of  a  steamboat,  yet  the  mere 
fact  that  the  manner  of  the  reception  of  the  property  by 
the  deck-hands  was  such  that  the  officers  whose  duty  it  was 
to  receive  goods  for  transportation  must,  if  they  had  exer- 
cised reasonable  diligence,  have  known  that  the  box  in 
question  was  in  the  boat,  and  have  received  it,  was  not 
sufficient  to  charge  the  carrier,  in  the  absence  of  a  custom 
authorizing  a  delivery  to  the  deck-hands.*  But  it  is  affirmed 
in  several  cases  that  while  a  delivery  to  the  driver  of  a 
stage-coach,  not  at  the  company's  office,  is  not  a  good 
delivery,  yet  it  may  be  made  so  if  such  was  the  usage 
of  the  company;'  that  while  a  delivery  on  the  private 
wharf  of  a  carrier,  although  without  any  notice  to  him  or 
his  servants,  should  not  bind  him,  yet  it  will  if  such  has 
been  his  customary  mode  of  receiving  goods.^ 

So  much  for  the  coach-men  and  the  ship-owners;  now 
for  the  railroads :  Their  obligation  does  not  commence  till 
they  have  received  the  property  which  they  are  to  trans- 
port ;  and  they,  under  this  rule  of  law,  cannot  be  said  to 
have  received  it  until  it  is  in  the  hands  of  their  servants. 
But  in  Iowa  a  railroad  employee  may  have  a  trunk  in  his 
hands  without  knowing  it,  and  the  company's  liability  will 
commence  when,  according  to  custom,  he  is  presumed  to 
have  accepted  it.  So  says  Green  v,  Milwaukee,  etc..  Rail- 
road Company.*  The  plaintiff  was  a  school-teacher,  who 
was  in  the  habit  of  going  over  the  defendant's  road  once  a 
quarter;  and  on  a  certain  evening,  intending  to  take  the 
next  morning's  train,  sent  her  trunk,  as  she  had  been  accus- 

*  Ford  V.  Mitchell,  21  Ind.  54. 
'  Blanchard  v,  Isaacs,  3  Barb.  388. 

3  Merriam  v,  Hartford,  etc.,  R.  Co.,  20  Conn.  354;  Conyerse  r.  Nonrich, 
etc.,  R.  Co.,  33  Conn.  166;  Packard  v,  Getman,  6  Cow.  757;  Buchmin  v. 
Levi,  3  Camp.  414;  O'Bannon  v.  Southern  Express  Co.,  51  Ala.  4S1. 

4  38  Iowa,  100 ;  41  Iowa,  410. 
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tomed  to  do,  by  a  drayman  to  the  depot.  The  drayman 
dumped  the  trunk  on  the  platform,  without  notifying  any  one 
about  the  depot ;  but  this,  he  testified,  had  always  been  his 
habit  in  delivering  trunks.  The  same  night  the  depot  took 
fire  and  the  trunk  was  destroyed.  The  defendant  was  held 
liable,  as  a  carrier,  for  the  value  of  the  trunk.  "  It  is  not 
claimed,"  said  Beck,  J.,  "that  defendant  would  be  liable 
without  a  delivery,  either  actual  or  constructive,  of  the 
property  to  its  agent  or  servant.  That  a  delivery  may  be 
made  at  the  proper  place  of  receiving  such  baggage,  under 
the  express  assent  or  authority  of  the  carrier,  without  notice 
to  its  employees,  will  not,  we  presume,  be  disputed.  *  *  * 
There  was  evidence  tending  to  show  a  course  of  business  on 
the  part  of  the  defendant  —  a  custom — to  receive  baggage 
left  at  the  station-house,  as  in  this  case,  without  notice  to 
[defendant's]  servants.  Upon  evidence  of  this  character  it 
was  proper  that  the  facts  should  have  been  left  to  the  determi- 
nation of  the  jury,  whether  there  had  been  a  delivery  of  the 
property  within  the  rules  above  announced;  whether  a 
course  of  business  —  a  custom  —  had  been  established  to 
the  effect  that  a  delivery  of  baggage  at  the  station-house 
without  notice  was  regarded  by  defendant  as  a  delivery  to 
its  servants,  and  whether  plaintiff's  trunk  was  received  under 
this  custom." 

We  now  pass  to  the  cases  under  this  head  where  the  cus- 
tom did  not  ava.il.  Among  these  may  be  first  mentioned 
Leigh  v»  Smith ;  but  there  the  reason  was  that  it  was  not 
proved  ;  and  of  a  similar  character  are  Wright  v.  Caldwell ' 
and  Packard  v»  Getman.'  In  the  former,  a  trunk  was 
placed  in  a  steamboat  by  a  person  who  did  not  accompany 
it,  and  it  was  ruled  that  the  fact  that,  according  to  the  cus- 
tom of  the  boat,  the  delivery  of  a  passenger's  baggage  by 
putting  it  on  the  boat  was  sufficient  without  further  notice, 
would  not  avail  the  plaintiff,  he  not  being  a  passenger.  "  It 
is  well  settled,"  said  the  court,  "  that  if  a  uniform  custom  is 
established  and  recognized  by  the  carrier,  and  is  known  to  the 

»  3  Mich.  51.  •  6  Cow.  757. 
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public,  that  property  intended  for  carriage  may  be  deposited 
in  a  particular  place  without  express  notice  to  him,  a  de- 
posit of  property  for  that  purpose,  in  accordance  with  the 
custom,  is  constructive  notice,  and  would  render  any  other 
form  of  delivery  unnecessary.  The  rule  is  founded  in  rea- 
son ;  as  the  usage,  if  habitual,  is  a  declaration  by  the  car- 
rier to  the  public  that  a  delivery  of  property  in  accordance 
with  the  usage  will  be  deemed  an  acceptance  of  it  by  him 
for  the  purpose  of  transportation.  To  allow  a  carrier,  when 
property  is  thus  delivered,  to  set  up  by  way  of  defence  the 
general  rule  which  requires  express  notice,  would  operate  as 
a  fraud  upon  the  public,  and  lead  to  manifest  injustice. 
There  was  proof  in  this  case  from  which  a  jury  might  infer 
that  it  was  the  usual  practice  for  passengers  on  the  steam- 
boat Telegraph  to  deposit  their  baggage  in  a  particular 
place,  and  that  further  notice  of  acceptance  or  delivery  was 
waived."  In  the  second  it  was  held  that,  where  custom 
makes  the  placing  of  goods  on  the  dock  near  to  the  boat, 
and  notice  to  the  carrier,  a  sufficient  delivery  to  him,  if 
more  articles  are  placed  on  the  wharf  than  the  carrier  is 
notified  of,  he  will  not  be  answerable  for  the  excess.  Both 
these  cases  admit  the  usage,  but  not  its  applicability ;  and 
it  is,  therefore,  to  two  later  cases  to  which  we  desire  to 
refer,  where  proof  of  a  custom  was  offered  and  rejected, 
the  courts  refusing  to  listen  to  the  evidence  of  a  usage  which 
should  contradict  the  effect  which  the  law  would  give  to 
certain  acts.  In  Illinois,  etc..  Railroad  Company  v,  Smyser.' 
a  shipper  notified  a  railroad  company  that  he  had  a  quantity 
of  cotton  at  his  warehouse  which  he  desired  to  have  trans- 
ported, and  the  company  thereupon  ran  a  car  on  a  side-track 
up  to  the  warehouse,  which  was  loaded,  and  notice  thereof 
sent  to  the  company's  agent.  Before  anything  more  was 
done,  and  very  shortly  after  the  loading  was  completed,  the 
car  accidentally  took  fire,  and  a  portion  of  the  cotton  was 
destroyed.  On  the  trial  of  an  action  against  the  defendant, 
as  common  carrier  of  the  cotton,  for  the  loss,  the  defendant 

^  38  III.  354. 
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offered  to  show  that,  according  to  the  every-day  practice  of 
the  company,  upon  receiving  the  notice  of  the  loading  of 
the  cotton  on  its  cars,  they  had  the  bales  counted,  gave  a 
bill  of  lading  to  the  shipper,  excepting  losses  by  fire,  and 
sent  an  engine  to  remove  the  cars ;  and  that  it  was  not  con- 
sidered that  they  had  recj^ived  the  cotton  until  this  had 
been  done.  The  evidence  was  rejected,  and  the  plaintiff  had 
a  verdict,  which  was  sustained  on  appeal.  In  Hickox  v, 
Naugatuck  Railroad  Company,'  the  plaintiff,  who  intended 
to  leave  upon  an  afternoon  train  of  the  defendants,  took  his 
trunk  to  the  depot  in  the  morning,  but  was  told  by  the  agent 
of  the  company  that  they  did  not  check  baggage  untiJ  fif- 
teen minutes  before  the  train  started.  He  therefore  left  the 
trunk  on  the  platform,  and,  at  the  time  indicated,  called  for 
and  had  it  checked.  When  he  arrived  at  the  end  of  his 
journey  he  discovered  that  some  of  its  contents  had  been 
stolen,  and,  on  the  trial  of  an  action  for  their  loss,  the  ques- 
tion arose  whether  the  liability  of  the  company  as  a  carrier 
commenced  at  the  time  he  first  left  it  at  the  depot  or  at  the 
time  it  was  checked,  the  company  contending  that,  accord- 
ing to  the  custom  of  their  business,  they  did  not  receive 
baggage  for  transportation  until  they  were  ready  to  check  it 
under  their  regulations,  viz.,  fifteen  minutes  before  train- 
time.  But  this  custom  was  not  received.  "  The  side-track 
and  the  cars,"  said  the  Supreme  Court,  of  Illinois  in  the 
Smyser  case,  "  belong  to  the  company,  and  are  under  their 
exclusive  control.  And  there  is  no  question  that  the  com- 
pany placed  this  car  at  the  point  opposite  the  wharf-boat  on 
which  the  cotton  was  stored,  for  the  express  purpose  of 
having  it  transferred  from  the  boat  to  the  car,  that  they 
might  transport  it  to  the  point  desired  by  the  shipper.  The 
company  had  unquestionably  the  exclusive  use  and  control 
of  their  road,  side-tracks,  and  freight-cars ;  no  use  could  be 
made  of  them  without  the  consent  of  the  company.  So 
long  as  a  car  remained  on  their  road  or  side-track  it  was 
under   their  control,   and    necessarily   in   their  possession. 

"  31  Conn.  281. 


Digitized  by 


Google 


8S6  POWER  OF  USAGE  AND  CUSTOM. 

They  have  the  right  to  permit  their  cars  to  stand  at  the 
point  at  which  this  one  was  placed.  The  company,  at  any 
moment,  —  at  least  after  the  car  was  loaded,  —  had  the 
unquestioned  right  to  remove  it  to  any  other  part  of  the 
road;  but  the  commission-merchant  had  no  such  right,  even 
if  he  had  possessed  the  means.  ^He  simply  had  the  right  to 
load  the  cotton  on  the  car.  The  wharf-boat,  on  the  con- 
trary, was  in  the  possession  of  the  commission  man,  and  the 
cotton  so  continued  until  it  was  placed  on  the  car.  It  then 
passed  into  the  possession  of  the  company  as  effectually  as 
if  it  had  been  delivered  in  their  warehouse.  They  substi- 
tuted their  car  for  their  warehouse,  no  doubt  for  the  mutual 
convenience  of  all  parties.  And  this,  too,  with  the  assent 
of  the  company,  to  promote  their  interest  in  the  prosecution 
of  the  business  for  which  it  was  created.  If  this  was  a  box- 
car, the  company  had  the  right,  as  soon  as  the  cotton  was 
placed  in  it,  to  have  closed  and  locked  it.  Or,  if  an  open 
car,  they  had  an  equal  right  to  have  secured  the  cotton ;  and 
any  person  interfering  with  it  would  have  been  a  trespasser, 
and  the  company  could  have  recovered  damages  for  any 
injury  thus  perpetrated.  No  difference  is  perceived  in  re- 
ceiving freight  on  the  platform  of  their  depot  and  into  their 
cars  at  any  place  on  their  road  or  side-track,  or  whether  it 
is  placed  there  by  their  own  employees  or  by  other  persons, 
so  it  is  done  with  the  assent  of  the  company.  It  is  not  the 
mere  signing  of  a  bill  of  lading  which  transfers  the  posses- 
sion of  freight  to  the  company,  but  it  is  the  evidence  that 
they  have  received  possession.  Their  possession  may  be 
shown  by  any  other  legitimate  evidence.  The  liability  of 
the  common  carrier  is  fixed  by  accepting  the  property  to  be 
transported.  If,  however,  goods  are  placed  on  his  cart,  boat, 
or  car  without  his  knowledge  or  acceptance,  he  is  not  liable. 
If  the  owner  or  person  having  the  custody  of  the  goods  to 
be  shipped  never  parts  with  their  possession,  or  does  not 
place  them  under  the  control  of  the  carrer,  there  is  no  bail- 
ment, and  consequently  no  liability  incurred.  But  in  this 
case  the  company,  by  their  acts,  accepted  the  trust.  The 
cotton  was  not  placed  in  the  car  without  their  knowledge, 
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but  it  was  with  their  express  assent.     Had  the  employees  of 
the  plaintiff's  agents  placed  the  cotton  on  the  platform  of 
the  depot,  with  the  assent  of  the  company,   to  be  trans- 
ported, no  one  would  doubt  their  liability ;  and  yet,  in  prin- 
ciple, no  difference  is  perceived.     According  to  the  current  of 
modern  decisions,  it  is  competent  for  a  common  carrier  by 
rail  to  limit  his  common-law  liability  by  express  contract. 
It  was  held  in  the  case  of  Illinois  Central  Railroad  Com- 
pany V,  Morrison,'  after  a  careful  review  of  the  adjudged 
cases,  that  railroad  companies  could  restrict  their  liability 
by  express  agreement,  they  still  being  held  responsible  for 
gross  negligence  or  wilful  misfeasance.     But  in  that  case  the 
rule  was  restricted  to  a  special  contract,  nor  are  we  aware 
that  any  well-considered  case  has  carried  it  farther.     And 
we  have  no  disposition  to  do  so,  unless  compelled  by  author- 
ity.    But  this  rule  of  law  can  have  no  app  ication  to  this 
case,  because  there  is  no  pretence  that  there  was  any  special 
agreement  restricting  the  liability  of  this  company.     Their 
liability  cannot  be  limited  by  showing  that  it  was  the  usage 
of  the  road  to  embrace  in  all  bills  of  lading  for  the  shipment 
of  cotton,  that  the  company  should  not  be  liable  for  losses 
by  fire.     There  was  an  offer  to  prove  that  such  had  been  the 
usage  of  the  company,  and  that  it  was  known  to  shippers. 
If  this  had  appeared,  it  would  not  have  availed,  as  nothing 
but  a  special  agreement  could  have  that  effect."     And  in 
Hickox's  case,  the  Court  of  Errors  of  Connecticut  say :  **  The 
custom  of  checking  can  have  no  effect  upon  the  character 
of  the  delivery.     That  custom   did  not  necessarily  qualify 
the   delivery  and  acceptance.     The  check  is  in  the  nature 
of  a  receipt,  and  may  be  given  and  received  at  any   time 
when  the  convenience  and  the  custom  of  the  company  dic- 
tate.    It  is  not  the  contract,  but  evidence  of  the  ownership, 
delivery,  and  identity  of  the  baggage.     It  is  the  delivery 
and  the  acceptance,  the  abandonment  of  all  care  of  the  bag- 
gage by  the  passengers,  and   the  assumption  of  it  by  the 
agents  of  the  carriers,  expressly  or  impliedly,  for  the  pur- 


«  19  111.  136. 
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pose  of  transportation,  which  fix  the  liability  of  the  latter  as 
such ;  and  that  liability  begins  when  the  baggage  is  deliv- 
ered to  the  agent  of  the  company  for  carriage."  So,  the 
law  as  to  delivery  of  goods  to  common  carriers  is  subject  to 
the  exception,  that  if  it  is  according  to  the  customary  prac- 
tice, it  is  good,  though  otherwise  it  would  be  bad;  and  that 
if  it  is  according  to  law,  it  is  good,  though  according  to  cus- 
tom it  is  bad.  The  carrier  in  one  case  may  say:  "This 
delivery  was  not  according  to  law,  and  I  am  not  respon- 
sible." But  the  court  will  answer:  "It  was  according  to 
usage,  and  you  are  responsible."  In  the  other,  he  may  say: 
"  That  delivery  was  not  according  to  usage,  and  therefore, 
as  I  have  just  learned  from  you,  I  am  not  liable."  But  the 
court  sternly  replies  :  "It  was  according  to  law,  and  you  arc 
liable." 

(3.)  The  carrier  remains  liable  for  the  goods  as  an  inswnr 
(with  exceptions')  until  he  has  made  a  legal  delivery  of  then. 
On  this  proposition  many  authorities  might  be  cited  if  neces- 
sary.' In  two  cases  the  question  of  usage  has  been  con- 
sidered as  affecting  this  rule,  and  with  different  results.  In 
East  India  Company  v.  Pullen,"  an  old  English  case,  it  was 
followed.  The  defendant  was  a  lighterman  on  the  Thames, 
and  was  sued  on  his  undertaking  to  carry  for  hire.  The 
evidence,  showed  that  it  was  "  the  usage  of  the  company,  on 
the  unshipping  of  the  goods,  to  clap  an  officer,  who  is  called 
a  guardian  in  the  lighter,  who,  as  soon  as  the  lading  is  taken 
in,  puts  the  company's  lock  on  the  hatches,  and  goes  with 
the  goods  to  see  them  safe  delivered  at  the  warehouse.  It 
appeared  to  be  done  in  this  case,  and  part  of  the  goods 
were  lost."  Raymond,  C.  J.,  was  of  opinion  that  "  this  dif- 
fered from  the  common  case,  this  not  being  any  trust  in  the 
defendant,  and  the  goods  were  not  to  be  considered  as  ever 
having  been  in  his  possession,  but  in  the  possession  of  the 

'  See  William  v.  Hamilton,  4  Ohio  St  22 ;  Sneesby  v.  Lancashire,  etc, 
R.  Co.,  L.  R.  9  Q.  B.  263;  Robinson  v,  Dinsmore,  2  Bos.  &  Pul.  416;  Cole 
V.  Goodwin,  19  Wend.  251 ;  La  Centeur  r.  London,  etc.,  R.  Co.,  L  R.  i  Q 
B.  54. 

*  I  Strange,  67a 
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company's  servant,  who  had  hired  the  lighter  to  use  him- 
self," and  nonsuited  the  plaintiff.  But  in  Schieffelin  v, 
Harvey,*  decided  in  New  York,  testimony  was  offered  to 
show  that  as  soon  as  a  custom-house  officer  was  put  on 
board  a  vessel,  the  goods  were  at  the  risk  of  the  shipper, 
according  to  the  general  understanding  of  merchants.  But 
Thompson,  J.,  said :  "  The  testimony  is  inadmissible.  The 
established  principles  of  law  cannot  be  controlled  by  cus- 
tom." It  is  obvious  that  in  neither  of  these  cases  should 
the  carrier  have  been  made  responsible  for  anything  happen- 
ing to  the  goods  while  the  officers  were  in  charge  of  them ; 
and  this,  for  the  reason  that  the  carrier  is  not  charged  with 
property  of  which  he  has  not  the  full  control.'  But  here, 
again,  we  have  conflicting  views  on  the  admissibility  of  evi- 
dence of  usage  to  alter  the  rule  of  law  as  stated  at  the 
beginning  of  this  paragraph.  That  it  did  not  alter  this  rule, 
but  simply  brought  the  case  within  another  settled  principle, 
seems  to  have  been  in  the  mind  of  the  English  judge,  but 
escaped  the  attention  of  the  New  York  court. 

(4.)  In  the  carriage  of  goods  by  water ^  the  carrier^  unless 
otherwise  directed^  must  stow  them  under  deck?  The  older 
cases  uniformly  upheld  this,  until  usage  —  at  first  in  the  case 
of  dangerous  oils  and  liquids,*  of  animals,^  of  steamboats,* 
and,  lastly,  as  to  any  kind  of  goods  which  it  was  proved  the 
trade  was  accustomed  to  carry  differently  ^  —  plainly  altered 
the  rule  of  law.  From  two  recent  cases  it  appears  that 
where  custom   requires   the  carrying  of  certain  classes  of 

«  Anth.  76. 

■  Cohen  v.  Frost,  2  Ducr,  335 ;  Tower  v.  Railroad  Co.,  7  Hill,  47 ;  Wil« 
loughby  V.  Horridge,  74  Eng.  Com.  Law,  742 ;  Brind  v.  Dale,  8  Car.  &  P. 
207 ;  Miles  t/.  Cottle,  6  Bing.  743;  Orange  County  Bank  t/.  Brown,  9  Wend- 
85;  White  V.  Winnisimmet  Co.,  7  Cush.  155. 

3  Dodge  V,  Bartol,  5  Greenl.  286;  Wolcott  v.  Insurance  Co.,  4  Pick.  429; 
Copper  Co.  v.  Insurance  Co.,  22  Pick.  108;  Sproat  v,  Donnell,  26  Me.  185; 
Lamb  v.  Parkman,  i  Sprague,  343. 

4  Da  Costa  v,  Edmunds,  4  Camp.  141. 

5  Brown  v,  Cromwell,  i  Root,  60;  Milward  v.  Hibbard,  3  Ad.  &  E.  (n.  b.) 
12a 

^  Harris  v.  Moody,  30  N.  Y.  266;  Gillett  v.  Ellis,  11  III.  579. 

1  Gould  V,  Oliver,  4  Bing.  (n.  s.)  134;  Harris  v.  Moody,  30  N.  Y.  266. 
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goods  on  deck  or  in  the  cabin,  to  place  them  in  the  hold 
will  render  the  carrier  liable.'  The  history  of  this  rule  illus- 
trates our  first  division. 

(S.)  A  carrier  of  goods  by  water  is  liable  for  damage 
done  to  them  in  the  hold  through  contact  with  other  goods.* 
This  rule  has  not  been  entirely  set  aside  by  a  contrary  cus- 
tom, and  therefore  properly  belongs  to  our  second  division. 
The  later  cases  on  this  subject  agree  that  evidence  that  it 
was  customary  to  stow  goods  of  different  kinds  together,  or 
near  to  each  other,  is  admissible  to  discharge  the  carrier 
from  a  liability  that  would  otherwise  attach.3  Thus,  in  Lamb 
V,  Parkman  *  the  court  said :  "  Now,  it  having  been  shown 
that  this  cargo  was  stowed  in  accordance  with  an  established 
usage,  why  is  not  that  decision  in  favor  of  the  libellants  ?  It 
has  been  earnestly  and  ably  contended  that  it  is  not,  but 
that  this  usage  is  of  such  a  character  that  it  is  to  be  rejected 
and  disregarded.  What  is  its  character  ?  It  is  a  usage  as 
to  the  mode  of  stowing  a  cargo  of  merchandise  for  a  sea- 
voyage  —  a  usage  of  trade  as  to  the  details  in  the  mode  of 
carrying  it  on.  It  violates  no  rule  of  law  or  principle  of 
public  policy,  but  is  a  matter  of  business  between  private 
individuals,  to  be  regulated  by  them.  There  is  no  contro- 
versy that  the  parties  may  make  a  contract  for  any  mode  of 
stowage  which  they  may  see  fit.  What  contract  have  they 
made  in  this  respect  ?  In  the  absence  of  expressed  stipula- 
tions, the  usage  of  the  trade  answers  this  question ;  to  that 
usage  the  contract  tacitly  refers,  not  to  contradict  or  vary  its 
terms,  but  for  expounding  its  meaning  and  supplying  details 
in  the  mode  of  its  execution.  Let  us  look  into  this  charter- 
party.     It   contemplates   the  conveyance   by  sea  of  a  full 

*  Blakie  v.  Stcainbridge,  5  Jur.  (N.  s.)  1 128;  The  Star  of  Hope,  17  WalL 
651. 

*  Gillespie  v.  Thompson,  6  El.  &  Bl.  477;  Brousseau  v.  The  Hudson,  II 
La.  An.  427  ;  Canwell  v.  TJie  Fannie  Fosdick,  15  La  An.  436;  The  Colo- 
nel Ledyard,  i  Sprague,  530;  Bearse  v.  Ropes,  i  Sprague,  331;  The  Che- 
shire, 2  Spragne,  28. 

3  Clark  V.  Barnwell,  12. How.  272;  Baxter  v,  Leland,  i  Blatchf.  526;  Lamb 
V,  Parkman,  i  Sprague,  343. 

4  I  Sprague,  343. 
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cargo,  of  great  value,  by  a  long  voyage;  and  yet  not  a 
word  is  said  as  to  the  manner  in  which  that  cargo  shall  be 
protected  —  at  the  bottom,  at  the  sides,  or  on  the  top.  Not 
one  word  is  said  as  to  the  navigation  of  the  ship  —  by  how 
many,  or  what  kind  of  officers  and  seamen,  or  sails  or  rig- 
ging, or  other  essential  requisites  for  the  voyage.  The  con- 
tract being  silent  in  this  respect,  how  are  the  rights  and  duties 
of  the  parties  to  be  ascertained?  The  answer  is,  by  the 
usage  of  the  trade." 

(6.)  The  carrier's  liability  continues  until  he  has  made 
personal  delivery  of  the  goods  in  his  charge  to  whomsoever 
is  properly  entitled  to  receive  them.  This  was  the  old  rule  J 
but  none  of  the  cases  which  we  have  already  considered 
so  well  illustrates  our  first  division  as  does  this  rule.  Mr. 
Hutchinson  says:  "The  delivery  required  of  the  common 
carrier  has  by  usage  and  legal  construction  come  to  have 
very  different  significations,  according  to  the  particular 
kind  of  business  which  he  undertakes  and  the  various 
modes  of  conveyance  which  he  employs  in  its  transaction ; 
and  that  which  constitutes  a  delivery  in  one  case,  or  as  to 
one  kind  of  carrier,  will  not  be  considered  as  sufficient  for 
the  purpose  when  performed  by  another,  the  particular 
nature  of  whose  employment  as  carrier  or  whose  mode  of 
carriage  may  be  different.  In  this  regard  the  usages  of  the 
various  kinds  of  carriers  have  conformed  to  the  necessities  of 
commerce y  and  the  law,  in  its  turn,  seems  to  have  been  made  to 
conform  to  such  usages'' *  And  again  : »  " The  manner  in 
which  the  various  classes  of  common  carriers  are  required 
to  make  delivery  has  now  become  so  well  settled  that  a  case 
could  but  seldom  occur  in  which  it  could  not  be  at  once 
determined  without  a  resort  to  the  proof  of  usage  or  custom. 
Not  only  have  the  usages  of  those  who  ply  the  business  of 
carrying  goods  for  hire  for  the  public,  in  the  various  modes 
and  according  to  their  various  professions,  become  univer- 
sally understood,  but,  as  to  those  in  whose  hands  the  great 
bulk  of  .the  carrying  business  of  the  country  has  fallen,  most 
of  the  questions  of  doubt  as  to  the  manner  in  which  they 

»  Hutch,  on  Car.,  sect.  338.  '  Id,,  sect.  342. 
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are  required  to  make  the  delivery  of  the  goods  to  the  con- 
signee or  party  entitled  to  them,  have  been  settled  by  judi- 
cial decision ;  and  whenever  such  questions  now  arise,  judi- 
cial notice  will  generally  be  taken  of  their  several  modes  of 
delivery  as  matters  of  law,  rather  than  of  fact,  as  to  usage. 
It  is  still,  however,  the  duty  of  most  of  those  who  are 
classed  as  common  carriers  to  make  personal  delivery  to 
those  for  whom  the  article  carried  is  intended ;  and  when- 
ever the  carrier  engaged  in  a  particular  mode  of  carrying,  as 
to  which  the  kind  and  manner  of  delivery  required  have  not 
been  so  established,  claims  that  he  is  exonerated  by  the 
long  existing  and  uniform  course  of  his  business  from 
making  a  personal  delivery,  the  presumption  of  law  will  be 
against  his  claim,  and  he  must  overcome  it  by  proof.  De- 
livery to  the  person  for  whom  the  goods  are  intended,  or  to 
whom  they  are  consigned,  being  therule,  he  must  bring  him- 
self within  the  exception  by  showing  a  long-continued  and 
well-understood  usage."  And  in  an  Illinois  case,  Caton,  J., 
says:  "While  the  convenience  of  commerce  may  require 
different  rules  for  the  delivery  of  goods,  when  transported 
by  sail  or  steam  vessels  on  the  great  lakes,  on  the  rivers,  on 
the  canal,  or  by  railroad,  by  plank  or  the  common  roads,  it 
would  be  very  inconvenient  for  each  commercial  point  on 
these  thoroughfares  to  establish  an  independent  usage  by 
which  the  same  contract  would  receive  different  construc- 
tion, depending  upon  the  place  at  which  it  was  to  be  per- 
formed. When  the  necessities  of  any  particular  line  of 
commerce  may  render  a  particular  usage  so  indispensably 
necessary  as  to  commend  itself  to,  and  force  itself  upon  all 
those  engaged  in  that  line  of  commerce,  there  may  be  great 
propriety  in  allowing  such  usage,  when  it  has  become  uni- 
versal and  well  understood  and  acquiesced  in  by  all,  to  be 
proved,  in  order  to  explain  the  intention  of  parties  upon 
points  as  to  which  the  contract  itself  is  not  explicit,  although 
without  such  usage  the  law  might  give  it  a  different  con- 
struction. This  is  allowed  upon  the  same  principle  which 
allows  other  extraneous  facts  to  be  proved,  in  view  of  which, 
parties  have  entered  into  engagements,  and  by  the  aid  of 
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which  their  intentions  are  ascertained,  where  otherwise  they 
might  be  doubtful.  Hence,  in  construing  a  bill  of  lading,  or 
other  contract  for  transporting  freight,  we  must  look  to  the 
mode  of  transportation  by  means  of  which  the  contract  is  to 
be  performed ;  as,  if  by  water-craft  navigating  either  the  lakes, 
rivers,  or  canals,  it  is  not  to  be  presumed  that  the  delivery 
is  to  be  made  away  from  the  watercourse ;  or,  if  by  railroad, 
away  from  the  track  or  depot  of  the  road,  unless  it  is  other- 
wise expressly  stipulated  in  the  contract.  If,  however,  this  is 
expressly  stipulated,  that  would  show  an  intention  that  the 
carrier  should  use  other  means  of  transportation  than  those 
usually  employed  in  the  course  of  such  trade.  Such  ex- 
pressed intention  would  destroy  the  presumption  that  the 
contract  was  to  be  performed  by  the  means  of  transportation 
in  ordinary  use  by  the  party  undertaking  to  perform  it.  In 
construing  contracts  of  affreightment,  the  courts  themselves 
take  notice  of  the  course  of  trade  and  the  means  of  trans- 
portation in  use  in  carrying  on  that  commerce ;  and,  in  aid 
of  the  means  of  information  which  the  courts  are  supposed 
to  possess  in  reference  to  commercial  transactions,  usages 
which  the  necessities  of  a  particular  trade  have  established 
have  been  allowed  to  be  proved  to  the  courts  to  aid  them  in 
giving  a  construction  to  contracts  made  in  reference  to  such 
trade." « 

The  old  rule  requiring  of  the  carrier  personal  delivery  was 
founded  upon  good  reasons.  "A  contrary  decision,"  said  Ash- 
urst,  J.,  in  Hyde  v,  Trent  Navigation  Company,*  "  would  be 
highly  inconvenient,  and  would  open  a  door  to  fraud  ;  for  if 
the  liability  of  the  carrier  were  to  cease  when  he  brought  the 
goods  to  any  inn  where  he  might  choose  to  put  his  coach, 
and  a  parcel  containing  plate  or  jewels,  brought  by  him, 
were  lost  by  him  before  it  was  delivered  to  the  owner,  the 
latter  would  only  have  a  remedy  against  a  common  porter." 

*  Caton,  J.,  in  Dixon  v.  Dunham,  14  lU.  324. 

•  5  Term  Rep.  389.  And  see  Gamett  v.  Willan,  5  Bam.  &  Aid.  53; 
Bodenham  v,  Bennett,  4  Price,  34;  Duff  v.  Budd,  3  Brod.  &  B.  177;  Birkett 
V.  Willan,  4  Bam.  &  Aid.  356 ;  Gibson  v.  Culver,  17  Wend.  305 ;  Golding  ». 
Manning,  3  Wils.  429. 
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This  was  spoken,  of  course,  of  coach-owners  and  wagoners, 
the  only  carriers  byiland  of  that  day;  for  even  at  that  time 
the  custom  of  the  trade  had  established  a  different  rule  in 
the  case  of  foreign  ships,  which  the  courts  had  recognized  — 
construing  their  undertaking  as  simply  to  carry  from  port  to 
port.  Later,  the  same  custom  relaxed  this  rule  in  favor  of 
all  carriers  by  water,  and  in  still  more  modem  times  in 
favor  of  the  railroad.'  But  even  in  the  case  of  carriers  able 
to  make  a  personal  delivery,  and  in  the  day  when  such  a 
mode  of  delivery  was  strictly  enforced,,  evidence  of  a  usage 
on  their  part  not  to  do  so  was  admitted.  In  Garside  v.  Trent 
Navigation  Company,"  decided  in  1792,  evidence  of  usage  was 
received  to'determine  whether  the  defendants,  at  the  time  the 
goods  were  destroyed,  held  them  as  common  carriers  or  as 
warehousemen ;  and  in  Hyde  v.  Trent  Navigation  Company,^ 
which  was  decided  about  the  same  time,  and  to  which  we 
have  referred  above,  the  judges  agreed  that,  while  carriers 
by  a  canal  were  bound  to  make  a  personal  delivery  to  the 
consignee,  their  obligation  might  be  changed  by  the  custom 
of  the  trade.  These  rulings  have  been  recognized  and  fol- 
lowed"in  many-subsequent  cases.* 

We  have  seen  that  where  the  question  has  been  whether 
a  proper  and  legal  delivery  has  been  made  to  the  carrier,  tlie 
latter,  though  sometimes  obtaining  the  benefit  of  a  usage 
he  has  established,  may  often  be  charged  by  that  very  usage 
with  a  more  onerous  responsibility  than  the  law  would 
otherwise  demand.^  In  a  similar  manner,  usage  may  en- 
large the  carrier's  liability  as  to  delivery,  and  make  it  neces- 
sary, in  order  to  discharge  his  obligation,  that  there  should 
be  something  approaching  to  a  personal  delivery  ;  as,  where 
it  has  been  the  custom  of  a  railroad  to  deliver  cars  loaded 
with  lumber  for  the  plaintiff  at  or  near  the  plaintiff's  place 

'  Hutch,  on  Car.,  sects.  341-370,  and  cases  cited;    Redf.  on  Car.,  sect 
157 ;  Cope  V,  Cordova,  i  Rawle,  203. 
■  4  Term  Rep.  581. 

3  5  Term  Rep.  389. 

4  See  Gibson  v.  Culver,  17  Wend.  305;  Eagle  v.  While,  6  Whart  505; 
Chickering  v.  Fowler,  4  Pick.  371. 

5  Ante,  p.  851. 
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of  business,  it  will  not  be  excused  in  a  later  case  by  deliv- 
ering the  lumber  at  its  depot'  And,  therefore,  where  it 
appeared  that,  according  to  the  custom  of  a  steamboat,  its 
hands  were,  on  arrival  at  New  Orleans,  in  the  habit  of  taking 
the  passengers'  trunks  from  the  boat  to  a  railroad  station, 
and  getting  them  checked,  it  was  held  that  the  owners  of 
the  boat  were  liable  for  a  non-delivery  to  the  railroad.' 

It  has  likewise  been  seen  ^  that  delivery  to  a  carrier  being 
complete,  a  usage  on  his  part  that  the  delivery  is  not  consid- 
ered complete  will  not  affect  the  case.  There  is  a  recent 
Massachusetts  decision  ♦  where  this  rule  is  applied  to  a  de- 
livery by  a  carrier.  The  usage  set  up  was  rejected  by  the 
court,  and  the  case  therefore  falls  within  our  third  division. 
The  plaintiff  shipped  nine  bales  of  cotton  from  Lady's 
Island  to  Savannah  on  a  sloop,  but  only  six  of  them  were 
received  at  the  defendant's  warehouse,  and  the  question  was 
whether  there  had  been  a  delivery  of  the  whole  number  by 
the  master  of  the  vessel  to  the  defendants.  No  receipt 
was  taken  for  them  by  the  master ;  and  the  defendants  of- 
fered evidence  of  a  usage  of  the  port  of  Savannah,  that  in 
order  to  constitute  a  delivery  of  water-borne  goods  by  the 
carrier,  it  was  necessary  for  a  receipt  to  be  given  by  the  con- 
signee or  his  agent,  and  until  then  the  liability  of  the  carrier 
continued.  It  was  held  that  this  evidence  was  properly  re- 
jected. "  The  usage  in  question,"  said  the  court,  "  is  objec- 
tionable and  invalid,  for  it  tends  to  contravene  the  fixed  rule 
of  law.  By  the  common  law,  a  carrier  is  discharged  of  his 
duty  when  he  has  made  an  actual  or  constructive  delivery  at 
the  proper  place  and  time.  Doubtless  usage  may  regulate 
the  manner  of  delivery,  or  the  time  when  or  the  place  where 
it  may  be  made.  This  would  be  within  the  legitimate  range 
of  the  operation  of  a  usage.  But  it  cannot  prescribe  or 
determine  that  acts  which  the  law  declares  to  be  a  delivery 
shall  not  be  sufficient  to  constitute  it.     Such  was  the  effect 

■  Pittsburg,  etc.,  R.  Co.  v.  Nash,  43  Ind.  423. 

'  Fisher  v.  Geddes,  15  La.  An.  14;  Nevins  v.  Bay  State  Steamboat  Co.,  4 
Bosw.  225. 

3  Ante^  p.  852.  4  Reed  t/.  Richardson,  98  Mass.  26. 
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proposed  to  be  given  to  the  evidence  in  the  case  at  bar. 
Delivery  at  the  appointed  time  and  place  would  not  have 
proved  a  fulfilment  of  the  contract  if  the  usage  was  to  have 
eflfect." 

( 7 .)  Th4  carrier  must  give  notice  of  the  arrival  of  tki 
goods, '  This  requirement  was  certainly  a  proper  one,  in 
order  that  the  consignee  might  have  an  opportunity  of  re- 
moving his  goods  at  the  earliest  opportunity.  But,  like  the 
rule  concerning  personal  delivery,  usage  has  led  and  the 
courts  have  followed  in  adopting  a  different  doctrine,  viz, : 
that  where  the  course  of  business  is  to  give  no  notice,  then 
no  notice  need  be  given.  In  the  leading  case  of  Farmers 
and  Mechanics'  Bank  v,  Champlain  Transportation  Com- 
pany," a  package  of  money  was  given  to  the  captain  of 
defendant's  boat  by  the  teller  of  a  bank  at  B.,  to  be  carried 
to  P.  and  then  delivered  to  another  bank  at  that  place.  On 
arriving  at  P.  the  package  was  delivered  to  a  wharfinger,  in 
whose  possession  it  was  afterwards  stolen.  The  bank  at  P. 
received  no  notice  of  its  arrival.  In  an  action  for  the  loss, 
the  defendants  offered  to  prove  a  usage  on  their  part,  in  car- 
rying packages  like  the  one  in  question,  to  deliver  them  to 
the  wharfinger  without  giving  notice  to  the  consignee.  The 
trial  judge  refused  to  receive  this  evidence,  and  the  plaintiff 
had  a  verdict.  But  the  Supreme  Court  thought  the  evidence 
should  have  been  admitted,  and  reversed  the  case.^  The 
case  then  went  back  for  another  trial,  and  afterwards  came 
to  the  Supreme  Court  again.  This  time  the  court  went  even 
further  than  on  the  first  hearing.  The  trial  court  at  the 
second  trial  had  admitted  the  usage,  but  had  instructed  the 
jury  that  to  help  the  defendants  it  must  have  been  known  to 
the  plaintiff*.  The  Supreme  Court  ruled  that  the  knowledge 
of  the  plaintiff"  was  immaterial.     "  Whatever  may  have  here- 

»  Warden  v.  Mourillyau,  2  Esp.  693;  Duggan  v.  DufF,  i  Mcc  ft  W.  174; 
Packard  v,  Getman,  6  Conn.  757;  Scholcs  v,  Ackerland,  15  111.  474;  Crawford 
V.  Clark,  15  111.  161 ;  Fisk  v,  Newton,  I  Denio,  45;  Price  v,  PowelU  3  Const 
322;  Pickett  V.  Downer,  4  Vt.  i. 

«  16  Vt.  52;   18  Vt  131  ;  23  Vt  186. 

3  16  Vl  52. 
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tofore  been  the  views  of  the  court  upon  this  point,"  they 
say,  *'  a  majority  are  now  of  opinion  that  it  is  not  necessary 
to  prove  that  the  plaintiff  had  personal  knowledge  of  the 
usage  in  order  to  make  it  available  to  the  defendants.  The 
case  of  Van  Santvoord  v,  St.  John '  has  a  direct  bearing  upon 
the  case  at  bar.  The  doctrine  of  that  case  is,  in  substance, 
this :  that  where  goods  are  delivered  to  a  carrier  marked  for  a 
particular  place,  without  any  directions  as  to  their  transpor- 
tation or  delivery,  except  such  as  may  be  inferred  from  the 
marks  themselves,  the  carrier  is  only  bound  to  transport  and 
deliver  them  according  to  the  established  usage  of  the  busi- 
ness in  which  he  is  engaged,  whether  the  consignor  knew  of 
such  usage  or  not.  With  the  reasoning  and  authority  of 
that  case  we  are  well  satisfied.  It  is  founded  on  good 
sense  and  is  sustainable  upon  principle."  '  When  Farmers 
and  Mechanics'  Bank  v.  Champlain  Transportation  Company 
came  for  the  third  time  before  the  Supreme  Court  of  Ver- 
mont, that  court  reaffirmed  its  previous  ruling  as  to  the 
immateriality  of  the  personal  knowledge  of  the  usage.  In 
quite  a  number  of  other  cases  this  principle  has  been  recog- 
nized by  the  courts,  and  evidence  of  the  customary  mode 
of  delivering  the  goods  received,  viz. :  That  it  was  custom- 
ary with  the  merchants  of  B.  to  receive  their  goods  on  the 
wharf,  and  not  have  them  put  into  the  storehouse ;  that 
they  took  charge  of  them  themselves  immediately  upon 
their  being  landed,  and  usually  took  them  away  the  same 
day;  but  if  there  was  a  probability  of  their  being  damaged 
by  remaining  exposed  to  the  weather,  or  if  they  were  con- 
sidered unsafe  on  the  wharf,  it  was  customary,  if  the  owner 
did  not  come  and  take  charge  of  them,  to  put  them  into  the 
storehouse ;  3  that  it  was  the  uniform  course  of  business  of 
the  defendants'  line  of  stages  to  leave  goods  or  freight 
transported  by  it,  directed  to  T.,  at  the  stage-house  there, 
and  not  to  deliver  the  same  at  the  residence  or  place  of  busi- 
ness of  the  consignee ;  that  the  usage  prevailed  in  the  whole 
course  of  the  line  to  leave  goods  or  freight  at  the  usual 

«  6  Hill,  157.  »  18  Vt.  131.  3  Blin  v.  Mayo,  10  Vt  56. 
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stopping-places  of  the  stage  in  the  towns  to  which  the  goods 
were  directed,  to  be  delivered  to  the  consignees  when  called 
for ; "  that  by  the  custom  at  N.,  steamboats  deliver  freight 
by  putting  it  on  the  wharf  and  exhibiting  in  some  public 
place  a  manifest  of  the  cargo ;  that  freight  thus  placed  upon 
the  wharf  was  hauled  away  by  the  consignees  or  boss-dray- 
men without  any  special  notice  —  the  consignees  and  the 
draymen  themselves  taking  notice  of  the  arrival  of  boats  and 
of  freight  for  them,  if  any ;  '  that  at  a  way-station  where 
the  business  of  a  railroad  was  not  of  sufficient  importance 
to  warrant  the  erection  of  warehouses  or  to  have  freight- 
agents,  there  was  a  notorious  custom,  acquiesced  in  by  all 
persons  in  the  neighborhood  receiving  freight,  to  deliver 
goods  at  the  station  without  storing  them  and  without 
notice.3  In  a  New  York  case,  where  it  appeared  to  have 
been  the  custom  of  the  plaintiff's  agent  to  receive  from  the 
defendant's  wharf  the  daily  shipment  of  goods  from  his 
factory,  his  carman  going  daily  to  the  wharf  and  conveying 
the  goods  to  the  store  of  the  consignee,  the  court  held  that 
from  this  long-continued  practice  the  consignee  must  have 
known  that,  in  the  ordinary  course  of  business,  goods  arriving 
from  the  factory  by  defendant's  line  would  be  awaiting  him 
each  day  at  the  wharf;  saying  that  where  a  regular  business 
is  thus  carried  on,  a  specific  notice  from  the  carrier  of  the 
arrival  of  each  parcel  is  not  necessary,  and  that  his  duty  is 
performed  when  he  has  landed  the  goods  at  the  accustomed 
place,  and  the  consignee  has  had  a  reasonable  time  to  re- 
move them.*  In  Dixon  v,  Dunham,^  by  the  terms  of  a  bill 
of  lading  of  a^vessel,  the  defendant  agreed  to  transport  from 
Buffalo  to  Chicago  certain  goods,  and  deliver  them  to  the 
plaintiff,  who  was  the  consignee,  at  Chicago.  Both  the  plain- 
tiff and  defendant  owned  wharves  at  Chicago.  The  goods 
being  brought  to    the  defendant's  wharf,  he    notified  the 

*  Gibson  v.  Culver,  17  Wend.  305. 

»  Huston  V.  Peters,  i  Mete.  (Ky.)  558. 

3  McMaster  v.  Pennsylvania  R.  Co.,  69  Pa.  St  374. 

4  Russell  Man.  Co.  v.  New  Haven    Steamboat  Co.,  50  N.  Y.  121 ;  Ely  f. 
New  Haven  Steamboat  Co.,  53  Barb.  207.  5  14  m.  324. 
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plaintiff  that  they  were  there,  but  the  latter  refused  to  re- 
ceive them  unless  delivered  to  him  at  his  own  wharf.  The 
Supreme  Court  of  Illinois  ruled  that  under  the  terms  of  the 
contract  the  captain  of  the  vessel  was  bound  to  deliver  the 
goods  to  the  plaintiff  at  the  place  of  business  of  the  latter, 
if  he  had  orte  convenient  in  the  port  of  Chicago ;  but  that 
it  was  competent  for  the  defendant  to  set  up  a  usage  in  the 
port  of  Chicago  that  goods  should  be  delivered  at  the  wharf 
selected  by  the  master  of  the  vessel,  and  that  consignees 
should  receive  them  there. 

In  some  cases,  however,  the  custom  has  not  prevailed  so 
as  to  excuse  the  carrier  from  compliance  with  the  rules  of 
law.  In  Galloway  v,  Hughes,'  the  court,  after  hearing  wit- 
nesses as  to  the  alleged  custom,  ruled  that,  according  to  the 
usage  at  Charleston,  landing  cotton  on  the  wharf  was  not  a 
fulfilment  of  the  carrier's  contract  to  deliver,  but  that  it 
should  have  been  deposited  in  the  public  stores  in  the  con- 
signee's name.  In  The  Sultana  v.  Chapman,'  it  being  found 
that  a  usage  set  up  by  the  defendants  to  deliver  goods  at  a 
pier  extending  into  Lake  Michigan,  instead  of  at  the  ware- 
house or  place  of  business  of  the  consignees,  was  not  estab- 
lished, the  court  refused  to  disturb  the  verdict.  In  The 
Mary  Washington  v,  Ayres,  decided  in  the  United  States 
Circuit  Court  for  the  District  of  Maryland  by  Chief  Justice 
Chase,3  merchandise  transported  by  water  was  landed  at  the 
carrier's  wharf,  and  no  one  being  there  to  receive  it,  was 
placed  in  their  warehouse,  on  the  wharf,  where,  before  it  was 
removed  by  the  consignees,  it  was  damaged.  No  notice  had 
been  given  of  its  arrival.  It  was  held  that  the  carrier  was 
liable.  "The  duty  of  a  carrier  by  water,"  said  the  chief 
justice,  "  is  not  fulfilled  by  simple  transportation  from  port 
to  port.  The  goods  must  be  delivered,  or  at  least  landed, 
and  a  reasonable  opportunity  given  to  the  consignee  of 
ascertaining  their  condition.  In  order  that  opportunity  for 
inspection  and  for  the  removal  of  the  goods  may  be  given, 
the  consignee  must  be  notified  of  the  arrival  of  the  goods. 

»  I  Bailey,  553.  *  5  Wis.  454.  3  5  Am.  L.  Reg.  (N.  s.)  692. 
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This  is  the  general  rule.  If  exceptions  are  made  by  usage, 
circumstances,  or  special  arrangements,  they  must  be  shown 
by  proof.  In  the  present  case  the  respondents  allege  that  it 
was  not  their  practice  to  give  notice  to  consignees,  but,  in- 
stead of  giving  such  notice,  to  deposit  goods  in  their  ware- 
house, where  the  consignees  were  expected  to  call  for  them 
on  learning  from  their  correspondents,  or  otherwise,  of  their 
arrival.  They  insist  that  this  arrangement  was  for  the  benefit 
of  the  owners  of  the  goods,  and  was  understood  and  agreed 
to  by  them.  The  evidence  does  not  sustain  this  claim.  It 
shows  clearly  enough  the  practice  of  the  respondents,  but  it 
does  not  show  any  understanding  on  the  part  of  the  owners 
of  the  goods  that  the  respondents  were  to  be  relieved  from 
their  responsibility  as  carriers  until  its  actual  delivery,  or  its 
equivalent,  deposit  in  their  warehouse,  with  information 
conveyed  to  the  owners  in  some  way  that  their  goods  had 
arrived.  The  warehouse  arrangement  was  rather  for  the 
convenience  of  the  carriers  than  of  freighters  or  consignees. 
The  storage,  with  information  of  arrival,  however  obtained, 
may  be  regarded  properly  enough  as  a  substitute  for  actual 
and  direct  notice ;  and  it  may  be  admitted  that  opportunity 
for  removal,  after  such  information,  would  discharge  the 
carriers  from  responsibility  as  such,  in  the  same  manner  as 
actual  notice  and  like  opportunity.  But  to  hold  that  mere 
deposit  in  their  own  warehouse,  under  the  circumstances  of 
this  case,  terminated  their  special  responsibility,  would  be  a 
dangefous  relaxation  of  the  salutary  rule  on  which  the  se- 
curity of  commerce  so  largely  depends."  The  custom  of 
lake  ports  that,  on  the  failure  of  consignees  to  provide  for 
the  delivery  of  the  property  consigned  to  them  for  twenty- 
four  hours  after  the  report  of  its  arrival,  the  master  of  the 
vessel  is  entitled  to  store  the  freight,  subject  to  charges,  at 
the  nearest  port,  is  not  reasonable  at  Port  Colborne,  on 
Lake  Erie,  where  there  is  no  facility  for  the  discharge  of  the 
cargo  except  at  one  place,  and  where  it  is  the  custom  of  the 
port  for  vessels  to  wait  their  turn  at  that  place.* 

'  Strong  V,  Carrington  (U.  S.  Dist  Ct  North.  Dist.  N.  Y.},  2  Am.  L. 
Reg.  (N.  s.)  287. 
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•(8.)  The  goods  must  be  delivered  on  a  legal  day}  The 
cases  on  this  head  will  be  found  to  fall  within  our  second 
division.  The  general  doctrine  may  be  stated  more  fully 
thus :  The  carrier  must  not  land  the  goods,  nor  can  he  re- 
quire the  consignee  to  accept  them  or  take  them  away  on 
the  Sabbath,  or  upon  any  day  on  which  labor  is  forbidden. 
But  that  a  certain  day  is  a  holiday  by  proclamation  or  statute 
will  not,  unless  labor  be  also  interdicted,  afford  any  excuse  to 
the  consignee  for  not  receiving  and  removing  the  goods ;  and 
if  he  fail  to  do  so,  and  they  are  lost  during  the  delay,  he  and 
not  the  carrier  must  bear  the  loss.  Therefore,  in  Richardson 
V.  Goddard,*  a  day  appointed  by  the  governor  of  Massachu- 
setts as  a  general  fast-day,  and  in  Russell  Manufacturing 
Company  v.  New  Haven  Steamboat  Company,^  the  4th 
of  July,  were  held  to  be  proper  days  on  which  to  tender  and 
receive  the  goods.  But  in  the  first  case,  the  court,  after  re- 
solving that  there  was  no  law  in  the  State  of  Massachusetts 
prohibiting  the  transaction  of  business  on  the  day  in  ques- 
tion, inquired,  first,  whether  there  was  any  general  custom  or 
usage  engrafted  with  the  commercial  or  maritime  law  forbid- 
ding the  unloading  of  vessels  and  a  tender  of  freight  to  the 
consignee  on  a  day  set  apart  for  a  church  festival  or  fast ;  and, 
secondly,  whether  there  was  any  special  custom  in  the  port 
of  Boston,  where  the  goods  were  brought,  prohibiting  a  car- 
rier from  unloading  a  vessel  on  such  a  day,  and  compelling 
him  to  observe  it  as  a  holiday?  Answering  the  first  question 
in  the  negative,  the  court  (Grier,  J.,  delivering  the  opinion) 
say :  "After  a  careful  examination  of  the  testimony,  we  are 
compelled  to  say  that  we  find  no  sufficient  evidence  of  such 
a  peculiar  custom  in  Boston  differing  from  that  of  all  other 
commercial  cities  in  the  world.  The  testimony  shows  this, 
and  no  more:  That  some  persons  go  to  church  on  that  day; 
some  close  the  windows  of  their  warehouses  and  shops,  and 
either  abstain  from  work  or  do  it  privately ;  some  work  half 
the  day,  and  some  not  at  all.     Public  officers,  school-boys, 

'  Hntch.  on  Car.,  sect  362,  and  cases  cited.  *  23  How.  28. 

3  50  N.  Y.  121.     And  see  Ely  v.  New  Haven  Steamboat  Co.,  53  Barb.  207. 
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apprentices,  clerks,  and  others  who  live  on  salaries,  or  prefer 
pleasure  to  business,  claim  the  privilege  of  a  holiday,  while 
those  who  depend  on  their  daily  labor  for  their  daily  bread, 
and  cannot  afibrd  to  be  idle,  pursue  their  occupations 
as  usual.  The  libellants  appear  to  have  had  no  con- 
scientious scruples  on  the  subject,  as  they  received  goods 
from  other  ships,  and  some  from  this.  But  the  testimony  is 
clear,  that  however  great  the  number  may  be  who  choose  to 
convert  the  day  into  a  voluntary  holiday  for  idleness  or 
amusement,  it  never  has  been  the  custom  tha  vessels  dis- 
charging cargo  on  the  wharves  of  Boston  ceased  on  that 
day;  that,  like  the  canon  law  regarding  church  festivals  and 
holidays  of  other  countries  and  former  ages,  the  custom  of 
Boston,  if  it  amount  to  anything  more  than  that  every  man 
might  do  as  he  pleased  on  that  day,  did  not  extend  to  vessels 
engaged  in  foreign  commerce,  or  forbid  the  carrier  to  con- 
tinue the  delivery  of  freight  on  that  day."  And  in  the  New 
York  case'  the  court  said:  "The  4th  of  July  is  not  a 
legal  holiday,  except  for  certain  specific  purposes  not  affect- 
ing this  case.  It  presented  no  legal  obstacle  to  the  removal 
of  the  goods.  But  we  think  that  the  evidence  as  to  the 
usage  claimed  by  the  plaintiff  to  exist  in  respect  to  receiving 
goods  on  that  day  should  have  been  submitted  to  the  jury 
and  that  they  should  have  been  charged  as  requested :  that 
in  case  there  was  such  a  usage  or  established  course  of  deal- 
ing in  that  respect,  as  was  claimed  by  the  plaintiff,  the  con- 
signee was  entitled  to  a  reasonable  time  after  that  day  to 
remove  the  goods." 

(9.)  An  expressman  must  make  personal  delivery  of  tht 
goods  in  his  charge,""  To  the  modification  of  the  old  law 
requiring  personal  delivery  of  all  carriers,  in  favor  of  rail- 
roads and  steamboats,  the  business  of  the  expressman  owes 
its  origin.  "  Depositing  in  warehouses,  whether  with  or  with- 
out notice  to  the  consignee  or  owner,  with  the  requirement 
that  he  should  call  for  them,  was  found  to  be  unsuitable  for 
the  carriage  of  small  and  valuable  parcels,  as  well  as  trouble- 

»  Russell  Man.  Co.  v.  New  Haven  Steamboat  Co.,  50  N.  Y.  121. 
'  See  cases  cited,  post. 
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some  to  the  consignee.  To  avoid  this  inconvenience,  aS  well 
as  to  secure  greater  safety  and  dispatch  in  the  transportation 
and  delivery  of  valuable  packages,  carriers  who  undertook 
to  make  delivery  to  the  consignee  personally — although  their 
line  of  travel  might  be  identical  with  those  of  the  water  car- 
rier and  the  railroad  carrier,  and  even  though  they  might 
employ  the  vehicles  of  these  carriers  to  effect  the  transpor- 
tation—  became  necessary."  '  Starting  in  the  United  States 
in  1839,  in  an  humble  way»  the  express  business  now  extends 
into  every  State  of  the  Union ;  is  carried  on  by  numerous 
wealthy  and  powerful  corporations,  with  an  invested  capital 
of  over  thirty  millions  of  dollars,  and  carrying  for  the  gov- 
ernment and  private  individuals  over  two  billions  of  dollars' 
worth  of  property  every  year."  But  precisely  as  these 
modern  carriers  have  become  rich  and  powerful  have  they 
endeavored  to  cast  off  some  of  the  duties  to  perform  which 
they  came  into  being.  Among  them  is  the  duty  of  personal 
delivery;  and,  as  will  be  seen  presently,  the  courts,  while 
showing  an  unwillingness  to  relax  this  obligation,  have  in  one 
or  two  instances  permitted  an  express  company  to  show  a 
usage  on  its  part  not  to  perform  its  full  duties.^ 

In  a  Pennsylvania  case,  where  a  demijohn  of  brandy  being 
sent  from  P.  to  K.  was  received  by  the  company's  agent  at 
K.,  and  stored  in  its  warehouse,  where  it  was  afterwards  bro- 
ken, the  defendant  gave  evidence  that  it  was  customary  for 
the  agent  at  K.  to  deliver  packages  at  the  residence  of  the 
consignee  at  his  option;  but  the  court  held  that  a  personal 
delivery  was  absolutely  required  of  expressmen,  and  that 
the  defendants  were  liable.*  In  a  New  York  case,  where  an 
expressman  undertook  to  deliver  a  heavy  box  for  the  plain- 

«  Hutch,  on  Car.,  sect.  379. 

«  Dinsmore  v.  Nashville  &  Chattanooga  R.  Co.,  10  Cent.  L.  J.  468. 

3  Marshall  v.  American  Express  Co.,  7  Wis.  i ;  Baldwin  v.  American 
Express  Co.,  23  111.  197;  American,  etc.,  Express  Co.  v.  Wolf,  79  III.  430; 
American,  etc..  Express  Co.  v,  Schier,  55  111.  140;  Sullivan  v.  Thompson,  99 
Mass.  259;  Packard  v.  Earle,  113  Mass.  280;  Southern  Express  Co.  v, 
Armstead,  50  Ala.  350;  American  Express.  Co.  v.  Robinson,  72  Pa.  St  274; 
Witbeck  v,  Holland,  45  N.  Y.  13;  55  Barb.  443. 

♦  American,  etc..  Express  Co.  v.  Robinson,  72  Pa.  St.  274. 
VOL.  VI.  NO.  6.  56 
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tiff,  who  lived  in  the  fourth  story  of  a  building,  by  placing  it 
within  the  outside  door  of  the  building,  at  the  foot  of  the 
stairs,  and  notifying  a  boy  whom  he  found  in  the  office,  the 
plaintiff  not  being  in,  it  was  ruled  that  delivery  was  insuffi- 
cient, and  could  not  be  cured  by  a  usage  to  so  deliver  heavy 
articles.  "It  is  very  plain,"  said  Robertson,  J.,  "that  a 
custom  so  ill-defined  as  this  should  not  be  allowed  to  trench 
upon  settled  rules  of  law,  for  the  weight  or  the  bulk  of  the 
article  remains  entirely  uncertain ;  besides,  it  does  not  ap- 
pear that  this  usage  was  well  known  to  all  persons  dealing 
with  such  companies,  nor  was  its  origin  and  continuance  for 
any  length  of  time  shown.  Nor  does  it  seem  to  me  that 
such  a  usage  could  ever  begin  to  establish  a  legal  custom; 
the  delivery  of  goods  at  a  tavern  or  known  stopping-place 
of  the  carrier  where  they  are  always  in  charge  of  some  one,' 
or  on  a  wharf,  after  giving  notice  and  allowing  a  reasonable 
time  for  a  consignee  to  take  possession,  is  entirely  different 
from  abandoning  parcels  intrusted  to  a  common  carrier  in 
an  exposed  place,  and  notifying  the  owners  that  they  are  so 
abandoned.  It  would  in  all  cases  be  a  very  doubtful  chance 
whether  the  owner  in  a  fourth  story  or  a  marauder  in  the 
street  would  first  reach  the  prize,  even  supposing  the  owner 
or  his  representative  ready  at  all  times  to  rush  swiftly  down 
stairs,  and  able  to  carry  the  package  up,  which  was  too 
heavy  for  the  driver;  and,  indeed,  the  box  in  this  case  does 
not  seem  to  have  been  one  which  the  only  person  notified  (a 
boy  of  fourteen  years  of  age)  could  have  readily  transported 
to  a  fourth  story.  The  law  is  exceedingly  jealous  of  any 
innovation  upon  the  responsibility  of  common  carriers  even 
by  express  contract,  much  more  by  usages ;  and  the  express 
business  most  of  all  requires  that  the  most  uniform  and  con- 
stant dereliction  of  duty,  however  successful,  should  not 
enable  carriers  to  evade  liability  for  a  lost  parcel  committed 
to  their  care,  by  getting  up  a  usage."  ' 

But  notwithstanding  the  reasons  of  public  policy  to  which 
the  court  in  Haslam  v,  Adams  Express  Company  appealed, 

■  Gibson  v.  Culver,  17  Wend.  305. 

»  Haslam  v,  Adams  Express  Co.,  6  Bosw.  235. 
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and  which  must  be  sufficiently  obvious  to  the  student,  it  will 
be  found  that  by  "getting  up  a  usage,"  express  carriers  have 
in  several  instances  been  permitted  by  the  courts  to  escape 
a  liability  to  which  the  established  rules  of  law  would  have 
held  them.  In  several  cases  it  is  said  that  evidence  of  usage 
in  such  matters  will  be  looked  upon  with  suspicion,  but  that 
at  places  where  the  business  of  an  express  company  is  not 
sufficient  to  justify  the  keeping  of  a  messenger,  a  custom  on 
its  part  to  substitute  notice  for  its  delivery  will  be  sufficient.' 
A  custom  of  delivering  packages  after  banking-hours  has 
been  admitted  to  make  valid  a  delivery  which  otherwise 
would  have  been  invalid.'  In  two  cases  decided  in  the  same 
year,  but  in  different  States,  usage  was  successfully  relied 
upon  to  excuse  a  delivery  to  a  person  other  than  the  one  to 
whom  the  package  was  addressed.  In  Southern  Express 
Company  v,  Everett,^  a  small  paper  box  containing  a  diamond 
breastpin,  and  addressed,  "  Miss  Theodosia  Everett,  Female 
College,  Macon,  Ga.,"  was  delivered  to  the  agent  of  the 
company  at  Fort  Valley,  Georgia,  for  transportation  to  the 
address  given.  The  box  was  duly  transmitted  to  Macon,  and 
delivered  to  Dr.  Bonnell,  the  president  of  the  Female  Col- 
lege, unopened,  and  he  handed  it  to  Miss  Everett,  who 
opened  it,  and  found  the  breastpin  wanting.  Miss  Everett 
was  a  student  at  the  college.  In  a  suit  for  the  loss,  the  trial 
court  charged  the  jury  that  the  delivery  to  Dr.  Bonnell  was 
not  a  legal  delivery  which  would  discharge  the  defendants. 
But  the  Supreme  Court  of  Georgia  reversed  the  case,  War- 
ner, C.  J.,  saying:  "The  general  rule  is,  that  the  responsi- 
bility of  the  carrier  ceases  with  the  delivery  of  the  goods  at 
destination,  according  to  the  directions  of  the  shipper,  or 
according  to  the  custom  of  the  trade.  A  delivery  of  goods 
to  a  duly  authorized  agent  of  the  owner  or  consignee  is  a 
sufficient  delivery.  The  person  to  whom  the  box  was  ad- 
dressed, the  record  shows,  was  a  student  in  the  college  un- 

*  Baldwin  z/.  AmericaQ  Express  Co..  23  III.  199;  American,  etc.,   Express 
Co.  V.  Schier,  55  111.  140;  Gulliver  v,  Adams  Express  Co.,  38  111.  503. 
'  Marshall  v.  American  Express  Co.,  7  Wis.  x. 
3  37  Ga.  688. 
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der  the  charge  of  Dr.  Bonnell;  and,  as  we  infer  from  the 
record,  was  a  minor.  Was  it  one  of  the  rules  of  the  college 
that  all  articles  and  communications  addressed  to  the  stu- 
dents therein  should  be  first  delivered  to  the  president 
thereof?  What  was  the  custom  of  the  president  of  this 
college  in  receiving  parcels  addressed  to  the  students  under 
his  charge,  from  the  defendant  ?  If  it  was  the  custom  for 
Dr.  Bonnell,  the  president  of  the  college,  to  receive  from  the 
defendant  parcels  directed  to  the  students  therein  under  his 
charge,  and  receipt  therefor,  or  if  it  was  in  accordance  with 
the  rules  of  the  college  that  he  should  do  so,  then  he  might 
properly  be  considered  as  the  authorized  agent  of  the  stu- 
dents under  his  charge  for  that  purpose,  and  the  jury  might 
presume  a  good  delivery  of  the  parcel  to  the  student  of  the 
college  to  whom  it  was  addressed,  when  delivered  to  the 
president  thereof."  In  Sullivan  v.  Thompson,'  a  box  marked 
"  Wm.  Sullivan,  Government  Bakery,  Washington,  D.  C," 
upon  arrival  at  Washington  was  delivered  by  the  defendants* 
agent  to  one  Everett,  a  clerk  in  the  government  bakery,  in 
which  Sullivan  was  employed.  When  the  box  was  delivered 
to  the  clerk  the  plaintiff  was  not  present  in  the  office,  nor 
was  he  sent  for,  and  the  box  never  came  into  his  hands.  On 
the  trial  the  defendants  offered  to  show  that  during  the  pe- 
riod while  Everett  was  clerk  at  the  bakery  it  was  the  uniform 
usage  for  all  expressmen  bringing  parcels  there,  addressed 
to  any  of  the  men  there  employed,  to  deliver  the  same  at 
the  office  to  some  one  of  the  clerks  therein  at  the  time, 
taking  his  receipt  therefor,  without  notice  to  the  consignee; 
but  the  judge  excluded  the  evidence.  This  was  held,  on 
appeal,  to  be  error.  "All  their  reasonable  usages,"  said 
Chapman,  C.  J.,  "  would  entec  into  their  contracts  and  be- 
come a  part  of  them,  and  their  liability  would  be  limited  by 
such  usages.  These  usages  consist  in  methods  of  doing 
business ;  and  when  a  party  employs  them  to  carry  a  pack- 
age, and  asks  for  no  special  stipulation,  his  implied  proposal 
is  that  they  shall  carry  and  dispose  of  the  package  in  the 

'  99  Mass.  259. 


Digitized  by 


Google 


POWER   OF   USAGE   AND   CUSTOM.  8// 

same  manner  as  they  are  accustomed  to  do  with  such  pack- 
ages, provided  it  be  reasonable;  and  this  is  the  proposal 
which  they  impliedly  accept,  and  it  constitutes  the  contract, 
except  so  far  as  it  is  varied  by  express  stipulations.  Some 
of  their  usages  are  adopted  with  reference  to  the  compensa- 
tion charged  by  them.  It  is  important  to  the  public  that 
goods  be  carried  as  cheaply  as  possible,  and  in  order  to 
meet  this  want  it  is  expedient  to  adopt  usages  which  shall 
save  expense.  The  usage  may  relate  to  the  delivery  of 
goods.  The  usage  of  the  defendants  in  this  respect  is  stated 
in  the  report.  The  only  question  that  can  arise  respecting 
it  is,  whether  it  is  reasonable.  This  must  depend  somewhat 
upon  the  character  of  the  property  to  be  delivered.  If  it 
were  a  heavy  article  of  no  great  value,  and  which  might 
safely  be  left  exposed,  it  might  be  reasonable  to  leave  it  on 
the  premises  where  the  consignee  resides,  in  an  exposed  po- 
sition. On  the  other  hand,  if  it  were  a  package  of  money, 
or  article  of  similar  value,  it  might  not  be  reasonable  to  de- 
liver it  even  at  the  office  or  counting-room  of  the  consignee 
without  putting  it  in  the  care  of  some  reliable  person.  In 
the  present  case  it  was  a  box  of  clothing.  It  was  delivered 
within  business  hours,  at  the  office  of  the  government  bakery, 
which  was  the  only  part  of  the  bakery  where  the  defendants' 
agent  could  go,  to  a  government  clerk  there  employed,  who 
alone  occupied  the  office  and  had  charge  there,  and  who 
received  the  parcel  for  the  plaintiff  and  gave  a  receipt  there- 
for. This  was  in  conformity  with  the  well-known  usage  of 
the  managers  of  the  bakery,  and  with  the  usage  of  the  de- 
fendant. Considering  the  nature  of  the  property,  and  the 
circumstances,  the  court  are  of  opinion  that  the  usage  was 
not  unreasonable,  and  that  defendants  fulfilled  their  contract 
if  they  delivered  the  box  in  conformity  with  it."  The  con- 
clusion in  this  case  may  be  correct ;  but  the  remarks  of  the 
chief  justice  indicate  a  readiness  on  his  part  to  carry  the 
usages  of  trade,  and  especially  those  of  common  carriers,  to 
an  extreme  and  dangerous  point.  When,  subsequently,  in 
the  same  court.  Sullivan  v,  Thompson  was  cited,  Endicott, 
J.,  remarked  that  "  it  was  decided  on  the  peculiar  circum- 
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stances  and  facts  of  the  case,  and  has  no  application  to  the 
question  raised  here ;"  and  the  court  (Chief  Justice  Chapman 
not  then  being  a  member)  held  that  a  usage  on  the  part  of 
expressmen  to  leave  packages  at  a  way-station,  and  to  sub- 
stitute a  notice  of  the  arrival  of  the  goods  for  a  personal  de- 
livery, could  not  bind  the  consignee  unless  known  to  him.' 
Yet  it  is  to  be  observed  that  the  court  was  still  prepared  to 
uphold  the  usage,  had  it  been  proved  to  have  come  to  the 
knowledge  of  the  plaintiff  before  he  made  the  contract. 
But  why  should  express  companies  be  permitted  to  set  up  a 
usage  on  their  part  doing  away  with  the  necessity  of  a  per- 
sonal delivery  ?  They  were  established  for  the  purpose  of 
extending  to  the  public  the  advantages  of  a  personal  de- 
livery in  cases  of  land  carriage,  which  prior  to  the  introduc- 
tion of  the  railroad  were  enjoyed  by  the  public.  A  custom 
of  an  express  company  not  to  be  liable  as  an  express  com- 
pany is  absurd,  and  should  not  be  recognized  by  the  courts. 
Such  a  custom  may  well  be  considered  as  one  contrary 
to"  public  policy,  and  as  such,  as  we  shall  presently  see, 
void." 

(id.)  On  the  refusal  of  the  goods  by  the  party  to  whom 
they  are  senty  the  expressman  must  give  notice  of  such  re- 
fusal to  the  consignee.  This  rule,  established  by  several 
adjudications,^  it  was  held  in  one  case,  might  be  excused 
by  a  contrary  custom.*  This  falls  under  our  second  divi- 
sion. 

(ii.)  Where  freight  is  paid  in  advance ^  and  in  consequence 
of  the  capture  or  shipwreck  of  the  vessel,  or  other  cause  not 
imputable  to  the  consignor,^  the  goods  are  not  carried  to  their 
destination,  the  freight  is  not  earned,  and  may  be  recovered 

'  Packard  v,  Earle,  113  Mass.  78a 

«  Post, 

3  Kremer  v.  Southern  Express  Co.,  6  Coldw.  356 ;  Mayell  v.  Potter,  t 
Johns.  Cas.  371 ;  Fisk  v.  Newton,  i  Denio,  45;  American,  etc.,  Express  Cou 
V.  Wolf,  79  111.  430. 

♦  Weed  V.  Barney,  45  N.  Y.  344. 

5  Detoucher  v.  Peck,  9  Johns.  210;  Giles  v.  The  Cynthia,  i  Pet  (Adm.) 
207 ;  Griggs  v.  Austin,  3  Pick.  20. 
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back,^  unless  there  be  an  express  contract  to  the  contrary,* 
This  rule,  it  is  held  in  Emery  v.  Dunbar,3  cannot  be  altered 
by  usage.  The  defendant's  ship,  on  which  were  the  plain- 
tiff's goods,  was  destroyed  by  a  Confederate  cruiser.  In  a 
suit  for  the  freight,  which  they  had  paid  before  the  sailing  of 
the  vessel,  the  defendant  set  up  ''  that,  at  the  time  of  the 
payment  of  the  freight  it  was,  and  from  time  immemorial 
thereuntil  had  been,  the  custom  and  usage  of  the  United 
States  of  America  and  of  the  State  of  New  York,  and  of 
the  ship-owners,  shippers,  and  merchants  of,  and  of  the 
shippers  from  the  said  United  States  of  America  and  the 
State  of  New  York,  that  said  freight  so  paid  in  advance  is 
paid  unconditionally,  and  not  subject  to  the  risk  of  the 
voyage,  and  is  not  repaid,  but  is  retained  by  the  ship-owner, 
provided  that  the  goods  be  taken  on  board  and  the  voyage 
commence,  or  have  commenced."  The  plaintiff  demurred 
to  this  answer;  the  demurrer  was  sustained,  and  on  appeal 
this  ruling  was  sustained.  "  Where  a  general  rule  or  prin- 
ciple of  law  like  this,"  said  the  Supreme  Court,  "  has  been 
long  and  well  established,  it  cannot  be  controlled  by  proof 
of  any  usage  to  the  contrary.  This  disposes  of  the  defend- 
ant's answer."  In  the  older  case  of  Firth  v.  Barker*  (1807), 
one  hundred  and  ninety  hogsheads  of  sugar  had  been  shipped 
at  S.,  to  be  delivered  at  N. ;  but  during  the  voyage,  owing 
to  a  leak  in  the  ship,  the  contents  of  fifty  of  them  were  lost, 
and  but  one  hundred  and  forty  were  received  by  the  con- 
signee, who  refused  to  pay  freight  on  the  residue.  In  a  suit 
for  the  freight  on  the  fifty  hogsheads,  the  plaintiff  offered 
to  prove  that,  by  the  usage  of  merchants  at  N.,  freight  was 

'  Minturn  v.  Warren  Ins.  Co.,  2  Allen,  86 ;  Benner  v.  Equitable  Ins.  Co., 
6  Allen,  122;  Chase  v.  Alliance  Ins.  Co.,  9  Allen,  311 ;  Manfield  v,  Maitland, 
4  Bam.  &  Aid.  582 ;  Pitman  v.  Hooper,  3  Sumn.  66;  Watson  v.  Duykinck,  3 
Johns.  337 ;  Mashiter  v,  Buller,  i  Camp.  84 ;  Griggs  v.  Austin,  3  Pick.  20 ; 
Phelps  V.  Williamson,  5  Sandf.  578;  Lawson  v.  Worms,  6  Cal.  365;  Cope  v. 
Dodd,  13  Pa.  St.  33;  Brown  v.  Harris,  2  Gray,  359. 

*  De  Silvale  v,  Kendall,  4  Moo.  &  S.  37  ;  Jackson  v.  Isaacs,  3  Hurl.  & 
N.  405;  Hicks  V.  Shield,  7  El.  &  Bl.  633  ;  Atwell  v.  Miller,  11  Md.  348; 
Kinsman  v.  New  York  Ins.  Co.,  5  Bosw.  460. 

3  I  Daly,  408.  4  2  Johns.  327. 
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payable  for  the  empty  casks,  under  the  circumstance  of  this 
case.  A  verdict  being  taken  by  consent  for  the  full  amount, 
subject  to  the  opinion  of  the  Supreme  Court,  it  was  there 
held  that  the  plaintiff  was  entitled  to  a  verdict  for  only 
one  hundred  and  forty  casks.  Kent,  C.  J.,  who  deliv- 
ered the  opinion  of  the  court,  after  stating  the  law  to 
be  that  no  freight  is  due  for  goods  which  are  destroyed 
during  the  voyage,  said :  "  The  next  point  is,  whether  evi- 
dence of  usage  in  contradiction  to  this  rule  was  admissible ; 
and  if  it  was,  whether  the  usage  proved  went  the  length 
of  establishing  that  freight  was  in  this  case  due  for  the 
sugar  that  was  destroyed.  *  *  *  The  testimony  did  not 
show  that  this  usage  existed,  if  the  contents  of  the  casks 
had  been  lost  by  the  means  of  the  sea  perils  during  the 
course  of  the  voyage.  I  presume  that  no  such  usage  exists. 
It  would  be  repugnant  to  the  general  rule  of  the  maritime 
law.  The  true  import  of  the  testimony  offered  was  that  the 
master  is  entitled  to  his  freight,  notwithstanding  the  ordi- 
nary diminution  or  waste  of  an  article,  arising  either  from 
its  nature  or  the  defect  of  the  cask.  It  becomes,  therefore, 
immaterial  to  examine  whether  this  evidence  of  usage  was 
or  was  not  strictly  competent ;  but,  as  the  question  is  fre- 
quently suggested,  it  may  be  proper  to  observe,  that  though 
usage  is  often  resorted  to  for  explanation  of  commercial 
instruments,  it  never  is  or  ought  to  be  received  to  contradict 
a  settled  rule  of  commercial  law."  It  seems  clear  from  this 
dictum  that  such  a  usage,  if  fairly  in  issue,  would  have  been 
disregarded  as  contrary  to  "a  settled  rule  of  commercial 
law ; "  and  the  doctrine  of  this  paragraph  is,  therefore,  a 
good  example  of  the  cases  and  rules  which  fall  within  our 
third  division. 

(i2.)  Except  in  the  cases  of  emergency  and  necessity,^  a 
carrier  has  no  authority  whatever  to  sell  the  goods  intrusted 
to  his  care,  and  a  sale  by  him  without  express  authority  can 

'  Notara  v,  Henderson,  L.  R.  5  Q.  B.  346;  Arthur  v.  The  Cassius,  2 
Story,  81;  Pope  v,  Nickerson,  3  Story,  465;  Post  t/.  Jones,  19  How.  150; 
TheGratitudine,  3Rob.  (Adm.)240;  TheVelona,  3  Ware,  139;  The  Mohawk, 
8  Wall.  153. 
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pass  no  title,  even  to  a  purchaser  in  good  faith  and  for  a  fair 
price,*  and  although  the  sale  may  have  been  for  the  purpose 
of  realizing  his  unpaid  charges.*  But  the  usage  of  the  trade 
may  alter  this  rule,  and  render  such  sales  valid  to  prbtect 
the  purchaser.3  In  a  Massachusetts  case,  however,  where  a 
master  of  a  stranded  vessel  had  sold  the  goods  instead  of 
having  made  an  effort  to  carry  them  to  another  port,  where 
they  would  have  realized  a  much  better  price,  the  court 
ruled  that  the  sale  was  not  under  necessity ;  was  therefore 
void,  and  was  not  helped  by  a  usage  for  the  master  of  a 
stranded  vessel  to  sell  the  cargo  without  necessity.  "  Ne- 
cessity only,"  said  Putnam,  J.,  "will  authorize  the  sale.  A 
usage  to  sell  without  necessity  would  be  void."  * 

(13.)  A  carrier  has  a  particular,  but  not  a  general  lien  for 
his  charges  on  the  goods  in  his  hands.^  The  carrier  has  at 
common  law,  as  security  for  his  compensation  for  his  labor 
and  for  any  advances  which  he  may  have  made  for  the  bene- 
fit of  the  goods  in  his  charge,  a  lien  upon  such  goods  —  that 
is,  a  right  to  retain  possession  of  them  until  his  charges  have 
been  paid  or  tendered.  This  lien,  however,  extends  only  to 
charges  and  advances  upon  the  particular  goods  upon  which 
it  is  claimed,  and  is  called  a  particular  lien;  for  the  law  does 
not  allow  him  a  general  lien  for  any  balance  which  may  be 
due  to  him  from  the  owner  on  other  accounts  or  transactions 
between  them.^  The  courts  have  been  said  to  guard  jeal- 
ously the  limits  of  this  rule,  and  to  refuse  to  allow  an  exten- 

*  Lickbarrow  v.  Mason,  6  East,  21 ;  White  v,  Webb,  15  Conn.  302;  Mo- 
Combie  v.  Davies,  6  East,  538;  Agnew  v.  Johnston,  22  Pa.  St  471  ;  Powell 
V,  Buck,  4  Strobh.  427;  Swift  v,  Mosely,  10  Vt.  208;  Lecky  v.  McDcrmott,  8 
Scrg.  &  R.  500 ;  Kitchell  v.  Vanadar,  i  Blatchf.  356  ;  Doane  v.  Russell,  3 
Gray,  382 ;  Hoffman  v.  Noble,  6  Mete.  68 ;  Bailey  v.  Shaw,  24  N.  H.  297. 

*  Western  Transp.  Co.  v.  Barber,  56  N.  Y.  544 ;  Hunt  v.  Haskell,  24  Me.  24? 
Indianapolis,  etc.,  R.  Co.  z/.  Herndon,  81  111.  143. 

3  Taylor  «/.  Wells,  3  Watts.  65;  Rapp  v.  Palmer,  3  Watts,  178;  Pickering 
V.  Bush,  15  East,  44;  Bryant  v.  Commercial  Ins.  Co.,  6  Pick.  131;  Kemp  v. 
Coughtry,  11  Johns.  107. 

4  Bryant  v.  Commercial  Ins.  Co.,  6  Pick.  131. 

5  See  cases,  post. 

^  Rushforth  v,  Hadfield,  6  East,  522 ;  Hartshorne  v.  Johnston,  2  HalsL 
108. 
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sion  of  it.'  Therefore,  while  permitting  the  carrier  to  avail 
himself  of  a  general  lien  by  an  express  contract,  they  have 
refused  to  allow  him  its  advantages  from  a  simple  notice 
front)  him  to  his  customers  that  he  will  transport  their  goods 
only  on  that  condition.'  But  yet  before  usage  the  courts 
have  given  way,  and  permitted  this  "  encroachment  upon  the 
common  law  "  to  flourish,  though  they  did  not  recede  with- 
out a  struggle.  In  Rushforth  v,  Hadfield,^  which  arose  in 
the  King's  Bench  in  1805,  at  the  trial  before  Graham,  B.,  of 
an  action  of  trover,  the  defendant's  counsel  offered  evidence 
to  show  that  by  the  usage  of  the  trade  throughout  the  realm, 
common  carriers  had  a  right  to  retain  particular  goods  be- 
longing to  a  party  for  their  general  balance  due  from  the 
same  party  for  the  carriage  of  other  goods  belonging  to  him. 
A  number  of  witnesses  were  called  to  prove  the  usage, 
among  them  the  book-keeper,  who  testified  to  two  instances 
in  twenty  years.  Five  other  carriers  were  introduced,  who  re- 
membered a  number  of  cases  in  which  they  had  held  goods  for 
a  general  balance  till  it  was  paid.  The  plaintiff  insisted  that 
the  evidence  did  not  show  a  general  usage ;  but  Graham,  B., 
thought  that,  being  uncontradicted,  it  admitted  of  that  con- 
clusion, and  directed  the  jury  that  if  they  found  that  such 
was  the  general  undisputed  usage,  it  established  the  right  of 
the  carriers.  The  jury  found  for  the  defendants,  but  on  ap- 
plication to  the  King's  Bench  a  rule  absolute  was  granted 
for  a  new  trial.  All  the  judges  thought  the  verdict  ought 
not  to  stand.  Lord  EUenborough,  C.  J.,  said :  "  There  was 
no  sufficient  evidence  on  which  the  jury  could  find  any  such 
general  usage  as  would  warrant  the  conclusion  of  an  agree- 
ment between  the  parties  to  adopt  it.  The  lien  claimed  by 
the  carriers  for  their  general  balance  is  not  founded  in  the 
common  law ;  for,  by  the  custom  of  the  realm,  a  common 
carrier  is  bound  to  carry  the  goods  of  the  subject  for  a  rea- 
sonable reward,  to  be  therefore  paid^  by  force  of  which  he  has 

*  Ang.  on  Car.,  sect  357;  Hutch,  on  Car.,  sect.  477. 

*  McFarland  v,  Wheeler,  26  Wend.  467 ;  Kukman  v,  Shawcross,  6  Term 
Rep.  114;  Wright  V.  Snell,  5  Bam.  &  Aid.  350. 

3  6  East,  522. 


Digitized  by 


Google 


POWER   OF  USAGE   AND   CUSTOM.  883 

a  lien  only  for  the  carriage  price  of  the  particular  goods. 
Then,  what  proof  is  there  of  any  further  lien  by  usage  ?  I 
will  not  say  that  there  may  not  be  sufficient  evidence  of  such 
a  general  usage  for  the  carrier  to  let  out  of  his  hands  the 
particular  parcel  on  which  his  common-law  lien  attaches, 
without  receiving  the  carriage  price  of  it  at  the  time,  upon  a 
general  agreement,  of  which  such  usage  would  be  evidence, 
that  he  may  retain  any  parcel  belonging  to  the  same  party 
for  the  whole  of  his  demand ;  but  such  a  general  usage  ought 
to  be  proved  by  stronger  evidence  than  was  offered  in  this 
case,  especially  as  it  trenches  upon  the  common-law  right  of 
the  subject.  But  if  there  be  a  general  usage  of  trade  to  deal 
with  common  carriers  in  this  way,  all  persons  dealing  in  the 
trade  are  supposed  to  contract  with  them  upon  the  footing 
of  the  general  practice,  adopting  the  general  lien  into  their 
particular  contract.  The  case,  however,  does  not  appear  to 
have  gone  to  the  jury  in  this  view  of  it.  There  had  been 
previous  dealing  between  these  parties,  and  there  might  have 
been  evidence  to  show,  if  such  had  been  really  the  case,  that 
it  was  understood  between  them  that  the  carriers  were  to  have 
a  lien  on  any  parcel  of  goods  in  their  hands  for  the  carriage 
price  of  those  which  had  been  antecedently  delivered ;  but 
that  was  not  resorted  to,  but  it  was  left  to  the  jury  as  a  case 
turning  on  the  general  usage  of  carriers  throughout  the 
realm  to  have  a  lien  for  their  general  balance,  without  any 
sufficient  evidence  before  them  to  warrant  them  in  drawing 
so  extensive  a  conclusion.  The  oldest  instance  which  could 
be  particularized  was  not  above  five  years  ago ;  and  but  one 
instance,  and  that  only  two  years  ago,  of  the  exercise  of  the 
claim  to  any  considerable  amount,  so  as  to  make  it  worth  while 
to  resist  it.  To  justify,  however,  so  extensive  a  claim  upon 
the  ground  of  general  usage,  there  ought  to  be  evidence  of 
instances  more  ancient,  more  numerous,  and  more  important." 
Grose,  J. :  "I  should  object  to  making  a  precedent  in  a  case 
of  this  sort,  where  a  general  conclusion  is  to  be  drawn  from 
such  insufficient  premises.  A  carrier  may  have  a  lien,  either 
at  common  law,  for  the  carriage  of  the  particular  goods,  upon 
which  there  is  no  question ;  or  it  may  arise  out  of  the  usage 
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of  trade,  or  by  a  particular  contract  between  the  parties 
themselves.  If  it  could  be  claimed  by  the  general  usage  of 
the  trade,  I  should  rather  have  thought  that  it  should  have 
been  coeval  with  the  common-law  liability  of  the  carrier ;  but, 
at  any  rate,  there  was  no  evidence  here  sufficient  to  warrant 
the  jury  in  finding  any  such  general  usage  in  trade.  And  as 
to  any  lien  in  respect  of  a  particular  contract,  it  was  not  left 
to  the  jury  on  that  ground."  Lawrence,  J. :  "I  agree  that 
there  ought  to  be  a  new  trial.  Common  carriers  are  ever>' 
day  attempting  to  alter  the  situation  in  which  they  have  been 
placed  by  the  law.  At  common  law  they  are  bound  to  re- 
ceive and  carry  the  goods  of  a  subject  for  a  reasonable  re- 
ward, to  take  due  care  of  them  in  their  passage,  and  to 
deliver  them  in  the  same  condition  as  when  they  were  re- 
ceived; but  they  are  not  bound  to  deliver  them  without 
being  paid  for  the  carriage  of  the  particular  article,  and 
therefore  they  have  a  lien  to  that  extent.  Of  late  years, 
however,  they  have  been  continually  attempting  to  alter 
their  general  character  by  special  notices  —  on  the  one 
hand,  to  diminish  their  liability,  and  on  the  other  hand,  by 
extending  their  lien.  But  what  evidence  have  we  in  this 
case  to  say  that  their  common-law  situation  is  altered  ?  To 
do  that,  it  must  be  shown  that  both  parties  have  consented 
to  the  alteration ;  the  carrier  cannot  alter  his  situation  by  his 
own  act  alone.  It  is  said  that  a  general  lien  is  convenient  to 
the  parties  concerned.  I  do  not  say  that  it  may  not  be  so, 
but  it  must  arise  out  of  the  contract  of  the  parties.  It  may 
be  convenient  enough  for  the  customer  to  say,  that  in  con- 
sideration that  you  (the  carrier)  will  give  up  your  right  to 
stop  each  particular  parcel  of  goods  for  the  price  of  the  car- 
riage, I  will  agree  that  you  may  stop  any  one  parcel  of  my 
goods  for  the  carriage  price  of  all  together.  But  still  this 
must  be  by  contract  between  them,  and  usage  of  trade  is 
evidence  of  such  a  contract.  And  where  such  a  usage  is 
general,  and  has  been  long  established,  so  as  to  afford  a  pre- 
sumption of  its  being  commonly  known,  it  is  fair  to  conclude 
that  the  particular  parties  contracted  with  reference  to  it 
Then,  if  in  this  case  there  had  been  evidence  of  a  usage  so 
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uniform  and  frequent  as  to  warrant  an  inference  that  the 
parties  contracted  with  reference  to  it,  it  should  have  been 
left  to  the  jury  to  infer  that  it  was  part  of  their  contract." 
Le  Blanc,  J.:  "I  doubt  whether  the  jury  had  this  case  pre- 
sented to  them  in  the  true  light  in  which  by  law  it  should 
have  been,  for  it  was  left  to  them  to  find  for  the  defendants 
upon  the  bare  ground  of  there  being  evidence  of  a  general 
usage  amongst  carriers  to  retain  for  their  general  balance  ; 
but  no  usage  of  carriers  would  be  sufficient  to  bind  other 
parties,  unless  it  were  so  general  as  to  furnish  an  inference 
that  the  party  who  dealt  with  a  carrier  had  knowledge  of  it, 
and  so  to  warrant  a  conclusion  that  he  contracted  with  the 
carrier  on  that  ground.  General  liens  are  a  great  inconven- 
ience to  the  generality  of  traders,  because  they  give  a  partic- 
ular advantage  to  certain  individuals,  who  claim  to  themselves 
a  special  privilege  against  the  body  at  large  of  the  creditors, 
instead  of  coming  in  with  them  for  an  equal  share  of  the  in- 
solvent's estate.  All  these  general  liens  infringe  upon  the 
system  of  the  bankrupt  laws,  the  object  of  which  is  to  dis- 
tribute the  debtor's  estate  proportionately  amongst  all  the 
creditors,  and  they  ought  not  to  be  encouraged.  But  I  do 
not  mean  to  say  that  a  usage  in  trade  may  not  be  so  general 
and  well  established  as  to  induce  a  jury  to  believe  that  the 
parties  acted  upon  it  in  their  particular  agreement;  and  I 
cannot  say  that  such  an  agreement  would  not  be  good  in  law^ 
although  a  carrier  might  have  no  right  to  refuse  carrying 
goods  for  another  without  an  agreement  that  he  should  have 
a  lien  for  his  general  balance,  for  that  would  be  contrary  to 
the  obligation  which  the  law  has  imposed  on  him.  The 
instances  of  detainer  by  carriers  for  the  general  balance 
which  were  proved  at  the  trial  were  very  few  and  recent,  with 
a  view  to  found  so  extensive  a  claim  ;  and  the  instance  where 
goods  of  the  value  of  ;^io,ooo  were  detained  for  ;f  130  does 
not  appear  to  me  to  assist  the  claim,  for  the  parties  would 
naturally  rather  pay  ;^I30 — the  amount  of  the  balance  due 
to  the  carrier  —  than  have  goods  of  such  great  value  de- 
tained from  them  till  the  question  were  decided  at  law. 
Without  saying,  therefore,  that  there  may  not  be  such  a 
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usage  as  that  insisted  on,  I  am  clearly  of  opinion  that  there 
should  be  a  new  trial,  in  order  to  have  the  case  submitted  to 
the  jury  on  its  true  ground,  which  it  does  not  appear  to  have 
been  upon  the  last  trial."  On  a  second  trial,  the  jury  found 
for  the  plaintiffs,  and  a  rule  being  afterwards  obtained  to  set 
it  aside,  was  discharged/  But  twenty-two  years  later,  in 
Holderness  v.  CoUinson,'  the  same  court  said  :  "  Where  the 
usage  is  general,  and  prevails  to  such  an  extent  that  a  party 
contracting  must  be  supposed  to  be  conversant  of  it,  then 
he  will  be  bound  by  the  terms  of  that  usage  ;  "  and  it  may 
now  be  considered  as  settled  that  carriers  may  by  the  long- 
established  and  well-known  usages  of  particular  localities,  or 
of  particular  classes  of  those  engaged  in  that  business,  be- 
come entitled  to  retain  the  goods  which  come  into  their  cus- 
tody for  general  balances.^ 

(13.)  Credit  given  the  customer  by  the  carrier  beyond  the 
time  when  the  goods  are  to  be  delivered  is  inconsistent  with, 
and  will  defeat  the  lien.^  This  rule  has  been  modified  in  in- 
dividual cases  upon  proof  of  a  different  custom  ;  it  has  not, 
however,  been  entirely  overthrown,  and  still  expresses  the 
law  in  the  absence  of  proof  of  a  contrary  practice  well 
established  and  known.  It  falls,  therefore,  within  our  second 
division.  In  Raitt  v,  Mitchell,^  the  defendant  claimed  a 
lien  for  repairs  on  the  plaintiff's  ship.  There  was  no  agree- 
ment as  to  when  the  repairs  were  to  be  paid  for,  and  conse- 
quently the  defendant's  right  seemed  to  be  clear.  But  the 
plaintiff  having  proved  that  by  the  usage  of  the  trade,  where 
there  was  no  express  contract  as  to  the  time  of  payment, 
the  shipwright  gives  credit  for  repairs.  Lord  Ellenborough 
ordered  a  verdict  in  his  favor,  saying :  "  I  am  of  opinion  that 
in  this  case  the  defendant  had  no  right  to  detain  the  plain- 
tiff 's  ship.     It  is  distinctly  proved  that  where  there  is  no 

'  7  East,  224. 

"  7  Barn.  &  Cress.  212.     See  also  Rex  v.  Humphrey,  i  McCle.  &  Yo.  191. 

3  Hutch,  on  Car.,  sect.  477. 

4  Pinney  v.  Wells,  10  Conn.  104;  Raitt  v,  Mitchell,  4  Camp.  149;  Cowell 
V,  Simpson,  16  Ves.  275;  Chandler  v,  Belden,  18  Johns.  157;  Lucos  v 
Nockells,  4  Bing.  729.  5  4  Camp.  145. 
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express  stipulations  for  a  ready-money  payment,  credit  is 
invariably  given  by  shipwrights  in  the  river  Thames.  The 
period  of  credit  varies  in  the  different  trades  in  which  ships 
are  employed ;  but  in  each  trade  it  appears  to  be  uniform, 
and  for  the  repairs  of  Indiamen  we  are  told  it  is  eighteen 
months,  at  the  expiration  of  which  time  it  is  expected  they 
shall  have  returned  from  their  voyages  and  put  funds  into 
the  hands  of  their  owners  by  the  freight  they  have  earned. 
This  being  the  invariable  usage,  I  must  consider  it  as  the 
basis  of  the  contract  between  these  parties ;  and  their  re- 
spective rights  and  liabilities  are  precisely  the  same  as  if, 
without  any  usage,  they  had  entered  into  a  special  agreement 
to  the  like  effect.  In  that  case  it  seems  to  be  admitted  that 
no  lien  could  be  claimed.  To  be  sure,  a  lien  is  wholly  in- 
consistent with  a  dealing  on  credit,  and  can  only  subsist 
where  payment  is  to  be  made  in  ready  money,  or  there  is  a 
bargain  that  security  shall  be  given  the  moment  the  work  is 
completed.  I  do  not  say  that  a  shipwright  has  not  a  lien  on  a 
ship  in  his  dock  where  he  is  to  be  paid  in  ready  money  as  soon 
as  the  repairs  are  finished.  On  the  contrary,  I  am  inclined 
to  think  that  he  has  a  lien  like  other  artificers.  But  there 
can  be  no  lien  without  an  immediate  right  of  action  for  the 
debt,  and  that  does  not  accrue  till  the  period  of  credit  has 
expired."  So,  in  a  later  case,  where  goods  were  landed  upon 
a  wharf  in  October,  and  by  usage  the  wharfage  was  not  paid 
until  Christmas,  it  was  held  that  there  could  be  no  lien.' 
It  has  been  held  in  the  Supreme  Court  of  the  United  States 
that  a  frequent  and  general,  though  not  universal  practice  in 
a  particular  port  on  the  part  of  shipowners  to  allow  goods 
brought  in  their  vessels  to  be  transported  to  the  warehouse 
of  the  consignee,  and  there  inspected  before  freight  is  paid, 
is  not  such  a  custom  as  will  displace  the  right  of  the  carrier 
to  demand  freight  on  the  delivery  of  goods  on  the  wharf." 
(14.)  The  common-law  liability  of  a  carrier  can  be  r^- 
stricted  only  by  means  of  a  contract.     This  rule  is  certainly 

'  Crawshay  v.  Homfrcy,  4  Barn.  &  Aid.  5a 
*  The  Eddy,  5  Wall.  481. 


Digitized  by 


Google 


888  POWER  OF  USAGE  AND  CUSTOM. 

well  settled,  as  I  have  shown  in  a  previous  publication.'  It 
is  the  established  doctrine  in  this  country,  and  is  steadily 
adhered  to  in  the  Federal  courts,'  and  in  all  the  State 
courts  3  except  those  of  Pennsylvania  ^  and  South  Carolina.^ 
The  question  whether  a  usage  shall  be  allowed  to  do  away 
with  this  principle  has  been  already  answered  both  ways. 
In  Illinois  and  in  one  of  the  Federal  courts  it  has  been 
held  that  the  common-law  liability  of  the  carrier  cannot  be 
restricted  by  anything  short  of  a  contract,  and  that  a  practice 
on  the  part  of  the  carrier  not  to  receive  goods  on  any  other 
terms  except  on  those  of  a  limited  liability  cannot  be  invoked 
for  his  protection ;  therefore,  a  usage  in  the  one  case  not  to 
be  liable  for  accidental  losses  by  fire,  and  in  the  other  not 
to  accept  looking-glasses  for  transportation  unless  relieved 
from  liability  for  breakage,  have  been  rejected ;  ^  and  it  has 
been  ruled  in  Michigan  and  Illinois  that  the  sending  of  goods 
under  a  restrictive  contract  in  any  number  of  instances  does 
not  bind  the  person  sending  them  to  a  similar  contract  in 
the  future,  without  his  express  agreement  thereto.^  But,  on 
the  other  hand,  it  is  said  in  a  recent  Massachusetts  case: 

^  Lawson  v.  Car.,  sect.  28  et  seq.^  and  cases  cited. 

'  Id.,  sect  29 ;  Railroad  Co.  v.  Manufacturing  Co.,  16  Wall.  38. 

3  Southern  Express  Co.  v,  Armstcad,  50  Ala.  350 ;  Taylor  v.  Little  Rock, 
etc.,  R.  Co..  32  Ark.  393 ;  Hooper  v.  Wells,  27  Cal.  1 1  ;  Peck  v.  Weeks,  54 
Conn.  145;  Flihn  v,  Philadelphia,  etc.,  R.  Co.,  i  Houst.  469;  Wallace  v, 
Sanders,  42  Ga.486;  Western  Transp.  Co.  v.  Newhall,  24  III.  166;  Indianapo- 
lis, etc.,  R.  Co.  V,  Cox,  29  Ind.  360;  Goggin  v.  Kansas,  etc.,  R.  Co.,  12  Ran. 
416;  Louisville,  etc.,  R.  Co.  v.  Hedger,  9  Bush,  645;  Roberts  v.  Riley,  15 
La.  An.  103 ;  Sager  v.  Portsmouth,  etc.,  R.  Co.,  31  Me.  228 ;  McCoy  v,  Eric, 
etc.,  Transp.  Co.,  42  Md.  498 ;  Buckland  v,  Adams  Express  Co.,  97  Mass.  124; 
American  Transp.  Co.  v,  Moore,  5  Mich.  368;  Mobile,  etc.,  R.  Co. ».  Wciner, 
49  Miss.  725;  Levering  v.  Union,  etc.,  Transp.  Co.,  42  Mo.  88;  Moses  v. 
Boston,  etc.,  R.  Co.,  24  N.  H.  71;  HoUister  v.  Nowlen,  19  Wend.  234; 
Davidson  v,  Graham,  2  Ohio  St.  131;  Walker  v,  Skipwith,  Meigs,  502; 
Farmers',  etc.,  Bank  v,  Champlain  Transp.  Co.,  18  Vt  131. 

4  Laing  v.  Colder,  8  Pa.  St.  479. 

5  Levy  V.  Southern  Express  Co.,  4  So.  Car.  234. 

^  Illinois,  etc.,  R.  Co.  v.  Smyser,  38  III-  354 ;  The  Pacific,  i  Deady,  7'- 
And  see  Walker  v.  Transportotion  Co.,  3  Wall.  150;  Coxe  v,  Heislcy,  19  Pa. 
St  243;  Clyde  v.  Graver,  54  Pa.  St.  251. 

7  McMillan  v.  Michigan,  etc.,  R.  Co.,  16  Mich.  79;  Erie  Transp.  Co.  r. 
Dater,  8  Cent.  L.  J.  293. 
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**  We  do  not  mean  to  be  understood  as  saying  that  such 
assent  and  acquiescence  may  not  be  shown  by  evidence 
drawn  from  a  long  and  uniform  course  of  dealing  between 
the  parties ;  '* '  and  it  has  been  held  in  New  York  that  while 
a  carrier  cannot  vary  the  liability  which  attaches  upon  the 
receipt  of  goods  for  transportation,  without  qualification  by 
the  delivery  of  a  subsequent  bill  of  lading  containing  condi- 
tions, yet  that  this  rule  will  be  different  if  the  parties  have 
been  in  the  habit  of  transacting  their  business  in  that  way.' 
The  Michigan  and  Illinois  cases,  as  well  as  the  case  cited 
from  the  Federal  reports,  bring  this  ru  e  within  our  third 
division,  while  the  obiter  dictum  in  Massachusetts  and  the 
ruling  in  New  York  place  it,  so  far  as  those  courts  are  con- 
cerned, in  our  second  division. 

(15.)  A  bill  of  lading  is  like  any  other  receipt,  and,  so  far 
as  it  is  considered  as  such,  may  be  explained  or  contradicted 
by  parol?  This  rule  remains  in  our  third  division.  In  the 
only  case  where  it  and  a  contrary  usage  came  into  conflict, 
it  was  held  in  the  Supreme  Court  of  Michigan  that  a  custom 
which  precluded  the  carrier,  as  between  himself  and  an 
intermediate  consignee,  from  explaining  the  bill  of  lading 
and  showing  any  error  that  may  have  occurred  in  stating 
the  quantity,  was  invalid  and  inadmissible.^ 

In  the  foregoing  examination  of  the  many  and  varied 
usages  and  customs  which  have  been  set  up  to  alter  the 
legal  liability  of  common  carriers  under  different  conditions, 
we  have  not  referred  to  any  cases  in  which  the  usage  has 
been  advanced  to  contradict  an  express  contract  between 
the  parties.  These  have  invariably  been  considered  as  not 
admissible,  and  this  upon  a  principle  in  which  all  the  cases 
appear  to  concur,  to  wit :  that  a  usage  or  custom  which  seeks 
to  set  asi^e  the  express  agreement  of  the  parties  is  under  no 

*  Perry  ^,  Thompson,  98  Mass.  249. 

»  Shelton  v.  Merchants'  Despatch  Co.,  36  N.  Y.  Superior  Ct.  527. 
3  Wolf  V,  Meyer,  3  Sandf.  7 ;  Ward  v.  Whitney,  3  Sandf.  399 ;  Backus  v. 
The  Marengo,  6  McLean,  487;  Dickerson  v,  Lulye,  12  Barb.  99;  Boorman  v. 
American  Express  Co.,  21  Wis.  152. 
•   4  Strong  V,  Grand  Trunk  R.  Co.,  15  Mich.  206. 
vou  VI.  NO.  6.  57 
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circumstances  receivable  in  evidence.  It  may  explain  what 
is  doubtful,  and  to  this  extent  it  is  competent ;  but  it  can- 
not contradict  what  is  plain,  and  for  this  purpose  it  is  incom- 
petent. Therefore,  where  the  law  has  attached  a  certain 
meaning  to  a  term  in  a  carrier's  contract,  evidence  of  a  cus- 
tom to  include  something  different  therein  has  been  re- 
jected in  a  number  of  instances.*  But  even  here  it  is  to  be 
noticed,  as  an  illustration  of  the  conflict  and  confusion 
which  the  introduction  of  usage  has  created,  that  the  courts 
of  Alabama  have,  without  exception,  adopted  a  different 
rule.' 

II.  In  the  Law  of  Insurance, 

In  the  law  of  insurance  —  fire,  life,  and  marine — many 
rules  have  been  laid  down  by  the  courts,  which  have  been 
followed  again  and  again  without  hesitation  and  without 
criticism,  and  which  may,  therefore,  be  termed  established 
rules  of  law.  The  space  which  the  first  division  of  this  paper 
has  already  occupied,  and  the  necessity  of  condensing  what 
remains  to  be  shown  in  this  number,  make  it  impossi- 
ble to  give  in  detail  all  the  rules  of  law  which  custom  and 
usage  have  attempted  to  control.  A  few  only  are  stated ; 
but  it  is  curious  to  note  that  here  again,  as  in  the  law  of 
common  carriers,  usage  has  sometimes  prevailed  against 
them  and  sometimes  been  unable  to  prevail. 

(i.)  It  is  a  rule  in  the  law  of  marine  insurance  that  a  risk 
on  a  ship,  or  on  goods  therein,  commences  only  at  the  very  port 
or  place  named  in  the  policy  as  that  from  which  the  ship  is  to 
sail,  or  where  the  goods  are  to  be  loaded,  and  ends  only  when 
the  ship  has  reached  the  port  to  which  it  is  insured.  But,  as 
has  been  seen,  where  the  liability  of  the  carrier  for  the 
receipt  and  delivery  of  goods  has  been  called  in  question,^ 

*  The  Reeside,  2  Sumn.  567;  Collender  v,  Dinsmore,  8  Bosw.  213;  3 
Keyes,  217;  Aymar  v,  Astor,  6  Conn.  265;  Garrison  v,  Memphis  Ins.  Co.,  19 
How.  312. 

'  Hibler  v,  McCartney,  31  Ala.  501;  Sampson  v,  Gaftam,  6  Port.  123; 
Ezellz'.  Miller,  6  Port,  307;  Ezcll  v,  English.  6  Portjli;  McClnre  v.Cox, 
32  Ala.  617;  Jones  v.  Pitcher,  3  Stew.  &  P.  155. 

3  Ante,  p.  851. 
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if  a  general  usage  can  be  shown  that  the  ship  is  to  sail,  or 
the  goods  be  taken,  or  the  ship  land,  or  the  goods  be  dis- 
charged at  another  place  than  that  named  in  the  policy,  the 
underwriter  or  the  insurer  will  be  bound  by  such  a  usage» 
and  will  not  be  allowed  to  dispute  his  liability  or  set  up  a 
right  on  the  ground  of  the  conditions  in  the  policy.  Kings- 
ton V.  Knibbs,'  decided  by  the  King's  Bench  in  1808,  was  aa 
action  on  a  policy  on  a  ship  at  and  from  Oporto  to  London, 
The  ship  having  taken  in  a  part  of  her  cargo  within  the  bar 
of  Oporto,  went  outside  to  take  in  the  remainder,  when  she 
was  driven  out  to  sea  in  a  gale  of  wind  and  captured.  The 
defence  was  that  the  underwriters  had  not  been  informed 
that  she  was  to  take  in  any  part  of  her  cargo  outside  the 
bar.  Several  witnesses  testified  on  the  trial  that  it  was  cus- 
tomary to  do  so  at  Oporto  when,  from  the  state  of  the  river, 
they  could  not  conveniently  load  inside  the  bar.  Lord 
Eilenborough  ruled  that  the  underwriters  were  bound  of 
themselves  to  take  notice  of  the  usage,  and  the  plaintiff  had 
a  verdict.  In  Moscow  v,  Atkins '  the  policy  read,  "  at  and 
from  the  ship-loading  port  or  ports  in  Amelia  Island  to 
London."  There  was  no  port  in  that  island,  and  ships  never 
loaded  there,  but  the  vessel  in  question  took  on  her  cargo 
at  Tigre  Island,  which  lies  a  little  farther  up  the  river  St. 
Mary's.  The  plaintiff  had  a  verdict,  Lord  Eilenborough 
saying:  "The  words  of  the  policy  cannot  be  literally  un- 
derstood, for  there  is  no  port  in  Amelia  Island  where  the 
ship  could  load.  The  real  question  is  whether  there  has 
been  a  loading  at  Amelia  Island  within  the  meaning  of  the 
parties  when  the  policy  was  effected.  Strictly  and  locally, 
there  has  been  no  loading  at  Amelia  Island ;  but  it  is 
possible  that  in  mercantile  contracts  Amelia  Island  may 
denominate  a  region  in  which  Tigre  Island  is  comprehended. 
Essequibo  has  been  held  for  some  purposes  to  be  part  of 
Demarara,  although  the  two  settlements  are  quite  distinct. 
There  is  the  more  familiar  instance  of  Westminster  being 
considered  in  London  the  general  name  for  the  metropolis, 

*  I  Camp.  508.  '  3  Camp.  200. 
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yet  we  know  that  in  strictness  London  only  comprehends 

the  limits  of  the  city.     The  circumstance  of  the  ship  paying 

duties  and  clearing  at  Amelia  Island  may  go  a  great  way 

to  show  that  ships  which  do  so   are   considered  to  have 

loaded  there.     The  question  here  will  be  whether,  upon  the 

evidence,  this  cargo  can  be  said   to  have  been   loaded  at 

'  Amelia  Island,  according  to  the  usages  of  such  voyages. 

!  If  it  was,  the  policy  attached  although,  literally  speaking, 

j  no  part  of  the  cargo  had  ever  been  on  Amelia  Island." 

So  as  to  arrival  and  delivery.  It  was  formerly  the  custom 
at  Archangel,  immediately  on  a  ship's  arrival,  to  seal  down 
her  hatches,  send  a  custom-house  officer  on  board  till  she 
was  unloaded,  and  carry  the  goods  to  the  government  ware- 
houses, where  they  remained  till  the  duty  was  paid.  A 
merchant  who  had  insured  his  goods  from  London  to  Arch- 
angel, "until  they  should  be  there  discharged  and  safely 
landed/'  was  held  to  have  no  right  of  action  against  the 
underwriter  for  any  loss  that  had  occurred  to  the  goods  after 
the  hatches  had  been  sealed  down  and  the  revenue  officer 
put  on  board;  for,  as  Lord  EUenBorough  said,  the  goods 
were  thus  landed  according  to  the  usual  course  of  trade  at 
Archangel,  which  was  all  the  underwriter  undertook.'  Like- 
wise, in  a  case  in  the  Supreme  Court  of  the  United  States, 
where  a  custom  was  proved  prevailing  in  the  port  of  Leg- 
horn, that  goods  shipped  for  that  port  should  be  invariably 
landed  at  the  Lazaretto,  it  was  held  that  one  who  had 
insured  certain  goods  "  till  they  were  safely  landed  at  Leg- 
horn" could  not  protect  them  by  such  policy  after  they 
were  once  landed  at  the  Lazaretto,  such  being,  by  the  cus- 
tom of  the  trade,  equivalent  to  a  landing  at  Leghorn.*  It  is 
plain  from  the  foregoing  that  this  first  rule  falls  within  our 
first  division;  and  so,  likewise,  do  the  second,  third,  and 
fourth  rules  which  follow. 

(2.)  The  doctrine  of  deviation  is  one  of  considerable  impor- 
tance in  the  law  of  marine  insurance.     Shortly  stated,  and 

'  Brown  v,  Carstairs,  3  Camp.  160. 

*  Gracie  v,  Maryland  Ins.  Co.,  8  Cranch,  75. 
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as  established  by  the  adjudications,  it  is  this  :  that  the  mean- 
ingof  the  parties  to  the  policy  is  invariably  understood  to  be 
that  the  ship  should  proceed  from  one  terminus  of  the  voyage 
insured  to  the  other  in  a  direct  course,  without  touching  at  any 
intermediate  point  or  pursuing  any  intermediate  adventure  ; 
therefore,  if  she  do  so  without  leave  for  that  purpose  being 
expressly  given  in  the  policy,  this,  however  trifling  in  extent 
or  duration,  is  a  deviation,  although  the  ship  may  afterwards 
return  to  her  proper  course,  and  this  will  discharge  the  un- 
derwriter.' But  the  usage  of  the  trade  may  change  this 
rule,  provided  it  be  clearly  established  and  general  in  its 
operation,  and  may  justify  a  ship  in  quitting  the  direct  line 
between  the  port  of  departure  and  the  port  of  destination." 
Thus,  it  being  usual  for  ships  sailing  through  the  sound  to 
stop  at  a  certain  point  to  pay  the  sound  dues,^  it  being  the 
usage  of  the  trade  to  take  in  an  additional  cargo  at  the  place 
into  which  a  ship  might  be  driven  by  stress  of  weather,  ♦ 
these  stoppages  did  not  discharge  the  underwriters.  On  the 
same  principle,  in  the  East  India  and  Newfoundland  trades 
it  has  been  ruled  in  many  cases  to  be  no  deviation  to  engage 
in  intermediate  voyages,  because  by  a  usage  —  which  every 
underwriter  insuring  in  those  trades  was  bound  to  know  — 
such  intermediate  voyages  were  understood  to  be  included 
in  the  course  of  the  voyages  insured.5  Reference  is  also 
proper  here  to  the  cases  which  establish  that  a  ship  may 
visit  the  ports  on  the  voyage  in  the  order  which  usage  and 
custom  has  established,^  although  the  rule  of  law  is  that  (3) 
the  ship  must  visit  such  ports  in  the  geographical  order  of  their 

'  3  Kent's  Compi.  312;  Arnould  on  Mar.  Ins.  554;  Fox  v.  Black,  Park  on 
Ins.  620;  Townson  v,  Guyon,  Park  on  Ins.  620;  Clason  v,  Symonds,  6  Term 

Rep.  533. 

'  See  Crosby  v.  Fitch,  12  Conn.  240 ;  Babcock  v.  May,  4  Ohio,  334;  Lowry 
V,  Russell,  8  Pick.  360. 

3  Cormack  v.  Gladstone,  1 1  East,  347. 

♦  Delancy  v,  Stoddart,  i  Term  Rep.  22. 

5  Salvador  v,  Hopkins,  3  Burr.  1707;  Gregory  v,  Christie,  3  Dougl.  419; 
Farquarhson  v.  Hunter,  Park  on  Ins.  105 ;  Vallance  v.  Dewar,  I  Camp.  508 ; 
Ottgier  V,  Jennings,  i  Camp.  503. 

^  Beatson  v.  Haworth,  6  Term  Rep.  531 ;  Gardner  v,  Senhouse,  3  Taun. 
16. 
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distance  from  the  terminus  or  port  of  departures  (4,)  A  devia- 
tion simply  for  the  purpose  of  saving  property  will  discharge 
the  insurer,  but  not  so  if  the  custom  of  the  river  permits  it* 
(  5  ).  The  doctrine  of  general  average  may  thus  be  stated: 
"  V  goods  are  necessarily  thrown  overboard  for  the  purpose  of 
lightening  the  ship,  the  loss  is  to  be  meuie  good  by  the  contri- 
bution of  all,  because  it  was  incurred  for  the  benefit  of  all'* 
The  doctrine  is  founded  in  pure  equity.  The  sacrifice  being 
made  for  the  safety  of  the  vessel  and  remaining  cargo,  the 
owner  of  the  goods  should  bear  no  more  than  his  just  pro- 
portion of  the  loss  thus  incurred.  From  the  benefit  of  this 
right  to  contribution  the  owner  of  goods  loaded  above 
deck  was  excluded,  on  the  ground  that  such  loading  is  im- 
proper, tending  to  embarrass  the  movements  of  the  crew 
and  the  working  of  the  ship.  To  the  universal  application 
of  the  rule  (excluding  deck  cargo)  serious  objection  has 
[  been  made  from  the  outset,  and  strenuous  efforts  used  to 

limit  its  operation.  It  has  been  urged  that  some  goods  may 
be  placed  on  deck  without  embarrassing  the  crew  or  the 
movements  of  the  vessel,  and  especially  in  short  voyages 
from  port  to  port ;  that  custom  has  established  the  safety  of 
such  loading,  in  some  kinds  of  cargo,  and  in  voyages  be- 
tween certain  places ;  and  that  where  such  loading  is  in  pur- 
suance of  contract  with  the  carrier,  he  cannot  urge  the 
objection  that  it  is  improper.  From  the  beginning,  most  if 
not  all  elementary  writers  on  the  subject  have  stated  the 
rule  with  exceptions.  Valin  says :  "  The  doctrine  excluding 
goods  carried  on  deck  (and  jettisoned)  from  general  average 
ought  to  be  controlled  by  the  usages  of  trade ;  and  accord- 
ingly contribution  may  be  claimed  for  goods  thrown  over- 
board from  the  decks  of  small  coasting-vessels  or  river  craft, 
which   usually  carry  part  of  their  cargo  on  deck."  3    The 

'  Clason  V,  Simonds,  6  Term  Rep.  533;  Andrews  v,  Mellish,  5  Taun.  yi2\ 
Marshden  v.  Reid,  3  East,  577 ;  Kane  v.  Colonial  Ins.  Co.,  2  Johns.  264; 
Deblois  v.  Ocean  Ins.  Co.,  16  Pick.  303 ;  Mellish  v.  Andrews,  2  Moo.  &  S. 
26. 

*  Walsh  V,  Homer,  10  Mo,  16. 

3  Valin  Ord.  de  la  Mar.,  art  13. 
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only  exception  which  seems  well  supported,  of  an  early 
date,  is  one  in  favor  of  goods  carried  on  deck  in  pursuance 
of  custom.  What  is  said  in  the  early  cases  and  elementary 
works  respecting  goods  so  carried  on  small  coasting-vessels 
must  be  referred  to  custom,  and  is  true  only  to  the  extent 
that  such  custom  is  shown  to  exist.  As  the  reason  for  ex- 
clusion is  the  unsafe  and  improper  loading,  it  might  be  sup- 
posed that  the  rule  would  not  apply  in  any  case  where  it 
could  be  shown  by  testimony  that,  from  the  character  of 
the  cargo  or  the  voyage,  the  loading  is  safe  and  proper.  A 
careful  examination  of  the  authorities,  however,  will  show 
that  this  question  of  safety  is  referred  to  the  judgment  of 
the  trade,  as  expressed  in  its  customs,  and  cannot  be  inquired 
of  in  any  other  way.' 

(6.)  It  had  been  settled  by  several  cases  that  in  a  policy 
of  marine  insurance  effected  upon  certain  goods  on  an  out- 
ward voyage,  and  their  "  proceeds  "  home,  the  word  "  pro- 
ceeds" meant  the  same  as  "produce," — viz.,  something 
proceeding  from,  or  produced  by  something  else,  —  the 
same  amount  or  value  of  goods  sold  and  converted  into 
money,  or  goods  purchased  with  such  money,  or  exchanged 
for  the  original  goods.*  Such  a  construction  was,  therefore, 
inconsistent  with  the  idea  that  the  term  should  include  the 
identical  goods  brought  home  on  the  return  voyage.  When, 
therefore,  in  Dow  v,  Whetton,^  decided  by  the  Supreme 
Court  of  New  York  in  1831,  this  precise  question  arose,  the 
court  ruled  that  where  goods  are  shipped  for  a  voyage,  and 
a  policy  is  effected  upon  the  goods  out  and  upon  the  **  pro- 
ceeds "  thereof  home,  the  identical  goods  composing  the 
outward  cargo  brought  home  on  the  return  voyage  could 
not  be  considered  as  included  in  the  word  "  proceeds,"  nor 
covered  by  the  policy,  and  that  a  usage  to  the  contrary  was 
not  material.  But  in  the  Court  of  Errors  this  ruling  was 
reversed.  "If  the  plaintiff,"  said  Chancellor  Walworth, 
"  could    have   shown   a    settled  usage   among   commercial 

'  Wood  V,  Phoenix  Ins.  Co.,  37  Leg.  Int  148. 

^  Havens  v.  Gray,  12  Mass.  76;  Whitney  v.  American  Ins.  Co.,  3  Cow.  210. 

3  8  Wend.  160. 
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men  to  consider  the  same  specific  articles,  when  brought 
back  upon  the  return  voyage,  to  be  the  proceeds  of  the  out- 
ward cargo,  and  to  be  included  in  that  term,  he  should  have 
been  permitted  to  give  such  evidence  to  the  jury."  And 
this  rule,  therefore,  falls  within  our  second  division. 

(7.)  The  general  rule  of  law  that  there  can  be  no  apportion- 
tnent  of  the  premium  where  the  risk  is  entire^  may  be  entirely 
changed  by  an  established  usage  to  apportion  the  premium 
in  certain  cases.'  But  in  Homer  v.  Dorr,*  where  the  insur- 
ance was  on  property  laden  as  freight  from  Boston  to  Arch- 
angel, and  back  to  Boston,  taking  the  risk  on  shore  as  well 
as  on  board,  in  an  action  on  the  premium-note  it  was  held 
that  the  whole  note  was  recoverable  though  no  property 
was  returned  in  the  ship,  although  it  was  proved  to  be  the 
universal  usage  in  Boston,  where  the  insurance  was  effected, 
to  return  a  portion  of  the  premium  in  such  cases.  This 
case  was  subsequently  followed  in  Eager  v.  Atlas  Insurance 
Company  ^  by  the  same  court,  which  decided  that  the  rule 
of  law  that,  in  adjusting  a  partial  loss  on  a  ship  which  has 
been  repaired,  the  proceeds  of  the  old  materials  not  used  in 
the  repairs  are  first  to  be  deducted  from  the  gross  expenses 
of  the  repairs,  and  then  the  deduction  of  one-third  new  for 
old  to  be  made  from  the  balance,  could  not  be  altered  by  a 
usage  to  make  the  deduction  of  one-third  new  for  old  from 
the  gross  amount  of  the  expenses  of  repairs.  "  The  usage," 
said  Wilde,  J.,  "is  opposed  to  the  essence  of  the  contract 
of  insurance,  which  is  a  contract  of  indemnity.  The  usage 
is  also  opposed  to  the  rule  of  law,  as  we  understand  it,  by 
which  partial  losses,  when  vessels  are  to  be  repaired,  arc 
to  be  adjusted."  On  the  other  hand,  in  Alabama,  a  cus- 
tom in  the  city  of  Mobile  as  to  the  mode  of  adjusting  dam- 
ages in  cases  of  partial  loss  on  valued  policies  — viz.,  to  pay 
the  difference  between  the  sales  price  of  the  injured  article 
and  the  price  stipulated  in  the  policy — was  held  valid  and 
binding  on  parties  residing  and  contracting  in  that  city.    It 

»  Rothwell  V,  Cook,    i   Bos.  &  Pul.   172 ;  Lewis  ».  Thatcher,   15  Miss. 
438;  Stevenson  v.  Snow,  3  Burr.  1237.     Contra,  Homer  v.  Dorr,  10  Mass.  26. 
'  10  Mass.  26.  3  14  Pick.  141. 
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was  argued  that  the  rule  in  such  cases  —  to  find  a  per  cen- 
tum of  loss  by  calculation  based  on  the  true  value  of  the 
uninjured  and  of  the  injured  goods,  and  to  apply  this  to 
the  sum  insured  in  the  policy — was  well  settled,  and  text- 
books and  reports  were  cited  to  sustain  this  contention.'  But 
the  court  said :  "  The  general  law  regulating  the  assessment 
of  damages  under  such  policies,  even  if  it  differed  from  this 
custom,  must  give  way  to  it." '  Yet,  again,  in  a  recent  Massa- 
chusetts case,3  the  rule  of  law  that  in  estimating  a  loss  under 
an  open  policy,  the  damages  are  to  be  based  upon  the  market 
value  ot  the  goods  at  the  inceptidn  of  the  risk,*  it  was  held, 
could  not  be  affected  by  a  custom  which  the  defendant 
offered  to  prove,  that  the  invoice  value,  and  not  the  market 
value,  at  the  time  and  place  of  shipment  was  treated  as  the 
basis  of  insurable  value.  **  This  being  the  rule  of  law  as  to 
damages,"  said  the  court,  *'  the  custom  of  a  particular  port 
could  not  vary  it." 

(8.)  In  the  law  of  fire  insurance  it  is  settled  that,  unless 
specially  provided  for  in  the  policy,  the  assured  is  not  bound 
to  inform  the  insurer  of  any  changes  in  adjoining  premises^ 
however  much  the  risk  may  be  thereby  enhanced.  By  not 
making  this  a  condition  of  the  policy,  the  insurer  accepts 
all  the  risk  incident  to  such  changes.^  So,  in  Stebbins  v. 
Globe  Insurance  Company,^  —  where  the  policy  contained 
no  such  condition,  and  evidence  was  offered  and  rejected  by 
the  trial  court  that  by  a  usage  at  New  York  (the  contract 
being  made  in  New  York,  but  the  property  being  situ- 
ated in  Mobile),  upon  the  occurring  of  any  circumstance 

*  I  Arnould  on  Mar.  Ins.  970,  974;  2  Arnould  on  Mar.  Ins.  310;  Natchez 
Ids.  Co.  v,  Buckner,  4  How.  63. 

'  Fulton  Ins.  Co.  v,  Milner,  23  Ala.  420. 

3  Warren  v,  Franklin  Ins.  Co.,  104  Mass.  518. 

4  Coffin  «/.  Newburyport  Ins.  Co.,  9  Mass.  436 ;  Le  Roy  v.  United  Stotes 
Ins.  Co.,  7  Johns.  343;  Carson  v.  Marine  Ins.  Co.,  2  Wash.  C.  Ct.  468;  Cox 
V,  Insurance  Co.,  3  Rich.  331. 

5  Wood  on  Fire  Ins.,  sect.  117;  Miller  v.  Western  Farmers*  Ins.  Co.,  I 
Handy,  209;  Gates  v.  Madison  County  Ins.  Co.,  5  N.  Y.  467;  Stebbins  v. 
Globe  Ins.  Co.,  2  Hall,  632. 

«  2  Hall,  632. 
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whereby  the  risk  was  increased  by  the  act  of  the  assured 
after  the  effecting  of  the  insurance,  notice  thereof  was  to  be 
given  to  the  insurers,  so  that  they  might  have  the  option 
of  continuing  the  policy  or  annulling  it,  —  on  appeal  the 
ruling  was  affirmed.  The  decision  of  the  higher  court  did 
not  rest  altogether  upon  its  being  a  usage  local  to  New 
York,  but  upon  the  ground  that  *'  if  it  were  a  general  usage 
it  could  not  be  given  in  evidence  to  alter  the  legal  operation 
and  effect  of  the  policy." 

(9.)  Where  a  fire  insurance  company  agreed  in  its  policy 
that  their  directors  should  "  settle  and  pay  to  the  assured 
all  losses  within  three  months  after  notice  shall  have  been 
given  as  aforesaid,  and  that  the  payment  of  the  loss  ascer- 
tained should  be  made  within  the  time  prescribed  by  the 
charter,  without  deduction  from  the  sum  decreed  by  the 
adjustment,"  proof  of  a  usage  on  the  part  of  the  company, 
in  case  of  a  total  loss,  to  retain  of  the  amount  of  the  ascer- 
tained loss  two  per  cent  per  month  on  the  balance  of  the 
premium-note,  from  the  date  of  the  last  assessment  upon  it 
until  the  expiration  of  the  term  of  the  policy,  was  rejected. 
**  The  object  and  effect  of  the  proof  offered  of  the  usage  in 
this  case,"  said  Woods,  J.,  **  were  plainly  to  vary  and  limit  the 
plain  and  unequivocal  terms  of  the  policy,  and  to  control  and 
limit  their  construction  and  legal  effect.  To  give  the  evi- 
dence of  the  usage,  the  effect  claimed  for  it  would  be  to  allow 
the  exact  converse  of  the  true  and  well-settled  rule  of  law 
upon  this  subject  to  prevail.  It  would  be  to  hold  that  while 
the  contract,  in  express  and  unmistakable  terms,  provides 
that  the  whole  loss  shall  be  ascertained  and  paid  to  the 
assured,  the  usage  shall  control  the  express  terms  and  give 
them  the  effect  of  a  contract  for  the  payment  of  a  sum  less 
than  the  whole  loss  sustained.  It  would  be  to  allow  the 
usage  to  control  an  express  written  contract  and  to  limit  its 
terms  and  effect,  while  it  is  well  settled  —  in  accordance  with 
sound  reason,  too  —  that  a  usage  shall  be  regarded  as  waived 
by  the  express  terms  of  a  contract  when  they  are  in  conflict 
with  each  other.*     Although  a  mutual  company  may  have 

'  Swamscpt  Wagon  Co.  v.  Partridge,  25  N.  H.  369. 
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been  in  the  habit  of  surrendering  the  notes  of  its  members 
and  cancelling  their  policies  upon  the  happening  and  pay- 
ment of  losses,  such  a  practice  cannot  avail  to  contradict  or 
vary  the  written  terms  of  a  policy  or  premium-note.' 

(10.)  Reinsurance  is  a  contract  of  indemnity  to  the  reassured, 
and  binds  the  reassurer  to  pay  to  the  reassured  the  whole  loss 
sustained  in  respect  of  the  subject  insured  to  the  extent  to  which 
hi  is  reinsurer."^  Therefore  it  has  been  held  not  competent 
to  limit  a  contract  of  reinsurance  by  proof  of  a  usage  in  the 
city  of  New  York  by  which  the  reassurer  paid  the  same 
proportion  of  the  entire  loss  sustained  by  the  original  in- 
sured that  the  sum  reinsured  bore  to  the  first  insurance 
written  by  the  reinsured ;  that  is  to  say,  that  if  A.  write  a 
policy  for  |l20,ooo,  and  then  procure  B.  to  reinsure  him  for 
III 0,000  on  the  same  property,  in  the  event  of  a  loss  occur- 
ring to  the  amount  of  |l  10,000,  B.  would  be  liable  to  pay  t6 
A.  only  115,000,  instead  of  the  |lio,ooo  written  in  the  policy.^ 
"The  word  'reinsure,'"  said  Sandford,  J.,  "has  a  definite 
meaning  settled  in  the  law  for  two  centuries  past,  and  having 
the  same  meaning  in  its  ordinary  and  popular  sense.  It  is 
equally  eflTective  with  the  word  *  insure,'  and  it  has  been  de- 
cided that  the  word  'insure'  may  be  used  in  a  policy  of  rein- 
surance with  the  same  force  and  validity.  The  proof  offered 
attempts  to  wrest  the  term  *  reinsure '  from  the  established 
sense,  and  make  it  correlative,  as  between  the  first  insurer  and 
the  reinsurer,  whenever  the  former  insures  more  than  the  lat- 
ter, with  the  distinct  and  different  contract  of  double  insurance. 
In  our  view,  it  seeks  to  vary  an  express  agreement  between 
these  parties  couched  in  plain  language,  having  an  established 
legal  as  well  as  conventional  meaning,  and  we  are  entirely 
clear  that  the  testimony  of  usage  ought  not  to  be  received." 

'  Mutual  Fire  Ins.  Co.  v.  Rand,  24  N.  H.  428. 

*  2  Park  on  Ins.  595,  596;  2  Ph.  on  Ins.  58,  749;  3  Kent's  Comm.  279; 
Hastie  v.  De  Peyster,  3  Caines,  109;  Merry  v,  Pruice,  2  Mass.  176;  New 
York,  etc.,  Ins.  Co.  v.  New  York  Fire  Ins.  Co.,  17  Wend.  359;  New  York, 
etc,  Ins.  Co.  v.  Protection  Ins.  Co.,  i  Story,  458. 

3  Hone  V.  Mutual  Safety  Ins.  Co.,  i  Sandf.  137;  Mutual  Safety  Ins.  Co.  v. 
Hone,  2  N.  Y.  235. 
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So,  in  an  English  life-insurance  case,  a  majority  of  the  judges 
of  the  Queen's  Bench  were  averse  to  allowing  the  introduc- 
tion of  a  custom,  in  case  of  reinsurance,  to  confine  the  decla- 
ration as  to  health  to  the  state  of  the  health  at  the  time  of 
the  original  insurance.'  This  case  shows  that  the  above  rule 
stands  at  present  in  our  third  division. 

(ii.)  In  Baxter  z^.  Massasoit  Insurance  Company,  it  was 
held  to  be  competent  to  prove  a  usage  that  where  there  has 
been  a  verbal  agreement  for  insurance,  and  the  terms  agreed 
upon  and  entered  upon  the  books  of  the  company,  the  contract 
of  insurance  is  considered  as  valid  for  the  insured,  although  the 
premium  is  not  paid.  Can  a  usage  on  the  part  of  life  insurance 
companies  to  allow  thirty  days'  grace  for  non-payment  of  pre- 
miums due,  when  by  its  terms  the  policy  i^  to  be  forfeited  if  the 
premiums  are  not  paid  on  the  very  day  mentioned — can  a 
usage  of  this  character  be  admitted  in  evidence  to  save  a  for- 
feiture by  the  terms  of  the  policy?  In  Geoi^fia  it  has  been 
held  that  it  cannot ;  ^  in  Pennsylvania  that  it  can.^  The  ruling 
in  the  latter  case  is  certainly  more  in  accord  with  the  rules 
regarding  the  admissibility  of  evidence  of  custom  and  usage. 
The  only  reason  given  by  the  Georgia  court  for  rejecting  the 
evidence  is,  that  there  is  no  ambiguity  in  the  contract,  and 
that  "  usage  is  provable  only  where  there  is  ambiguity  in 
the  policy."  It  is,  perhaps,  sufficient  to  say  that  the  case  of 
ambiguity  in  the  instrument  is  only  one  of  the  many  reasons 
for  permitting  the  introduction  of  such  evidence  to  explain, 
or  sometimes  to  change  its  apparent  meaning,  which  have 
been  recognized  by  the  courts.  Another  and  a  very  promi- 
nent instance  in  the  books  is  where  an  incident  to  the  con- 
tract is  to  be  proven  —  something  which  the  parties  to  it 
did  not  reduce  to  writing,  but  which  they  understood  as  at- 
taching to  it  in  accordance  with  the  usages  of  the  trade  con- 
cerning which  they  contracted.  Now,  it  is  obvious  that  in 
such  a  contract  there  may  be  on  its  face  no  ambiguity  what- 

'  Foster  v.  Mentor  Life  Assuc.  Co.,  3  El.  &  Bl.  48. 
■  13  Allen,  320. 

3  Mutual  Benefit  Life  Ins.  Co.  v.  Ruse,  8  Ga.  584. 

4  Helme  v.  Philadelphia  Life  Ins.  Co.,  61  Pa.  St  107. 
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ever.  Therefore  the  reason  given  by  the  Supreme  Court  of 
Pennsylvania,  and  the  rule  adopted  by  it  in  the  case  last 
cited,  seem  valid  and  proper.  "  It  might  have  been  a  diffi- 
cult thing,"  said  Thompson,  C.  J.,  "  to  prove  such  a  custom, 
but  there  was  not  a  good  ground  on  which  to  refuse  the  offer. 
It  was  the  plaintiff's  right  to  prove  it  if  she  could,  and  we 
are  to  take  it,  for  the  purpose  of  this  investigation,  that  she 
could  have  proved  it.  Would  it  have  been  efficient  proof 
for  any  purpose,  had  it  been  admitted  ?  We  think  that  it 
would,  although  generally  a  contract  is  the  law  of  the  trans- 
action in  which  it  exists,  and  is  not  to  be  affected  by  anything 
but  its  terms,  —  that  is  to  say,  it  cannot  be  abridged  or  en- 
larged in  itself  by  anything  else,  —  yet  there  are  many  cases 
in  which  its  execution  is  materially  curtailed  by  usage  or 
custom.  A  familiar  instance  are  days  of  grace  on  commer- 
cial paper.  By  a  custom  grown  into  law,  it  is  not  due  until 
the  expiration  of  three  days  after  it  purports  to  be,  or  rather 
the  remedy  is  suspended  against  parties  for  that  period.  So 
in  agriculture,  although  the  lease  may  fix  the  duration  of  the 
term  and  when  it  is  to  end,  yet  the  tenant,  by  custom,  has 
rights  in  the  premises  after  it  is  ended,  to  harvest  and  carry 
away  his  share  of  what  the  custom  calls  the  waygoing  crop. 
This  custom  seems  to  do  more  than  curtail  the  remedy ;  it  in 
fact  enlarges  the  contract.  But  no  custom  is  more  perfectly 
established  or  more  thoroughly  stands  on  a  solid  foundation 
as  law.  There  are  customs  which  interpret  marine  contracts 
to  the  extent  of  apparent  changes  in  them.  In  Feake's  Nisi 
Prius,'  in  the  case  of  Charmand  v,  Augustein,  it  was  shown 
that  by  custom  a  stipulation  in  a  policy  of  insurance  that  a 
vessel  was  to  sail  in  October  meant  that  she  was  to  sail  be- 
tween the  25th  of  the  month  and  the  ist  or  2d  of  November. 
While  a  custom,  as  a  general  rule,  may  not  be  heard  to  affect 
the  terms  of  a  statute  or  a  contract  to  the  extent  of  enlarg- 
ing or  abridging  the  force  of  it,  yet  it  may  interpret  either." 
The  principle  on  which  this  case  rests  is  affirmed  in  other 
cases.'     But  this  exception  could  hardly  be  extended  to  cover 

'  Page  43. 

'  Pino  V,  Merchants'  Mutual  Ins.  Co.,  19  La.  An.  214;  Howell  v.  Knick- 
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a  case  where  the  payment  was  made  after  the  death  of  the 
insured.'  It  has  been  held  in  Illinois  that  where  the  appli- 
cation fixed  the  time  for  the  contract  to  take  efTect,  a  custom 
on  the  part  of  the  company  that  its  policies  should  take 
effect  on  a  different  day  was  not  admissible,  because  contra- 
dicting the  application.*  And  evidence  that  an  agent  fre- 
quently waived  a  condition  as  to  payment  is  not  admissible 
to  raise  an  inference  of  waiver  in  a  particular  case,  in  the 
absence  of  other  proof  tending  to  establish  it.^  In  a  Scotch 
case  it  was  ruled  that,  where  the  defence  to  a  life-policy  was 
that  a  habit  of  dram-drinking  was  concealed  in  the  applica- 
tion, it  was  incompetent  to  ask  whether  the  party  was  reputed 
a  dram-drinker.  The  proper  way  was  to  prove  the  number 
of  drams  he  took,  and  then  ask  a  medical  man  what  effect 
this  would  have.*  And  a  usage  of  a  company  to  requite 
particular  proof  of  death  by  the  family  physician  of  the  in- 
sured cannot  bind  the  latter  unless  it  was  known  to  him 
when  he  took  the  policy.^ 

III.  In  the  Relation  of  Landlord  and  Tenant 

(i.)  At  the  common  law,  '^  if  a  tenant  for  years ^  knowing 
the  end  of  his  term,  doth  sow  the  land,  and  his  term  endctk 
before  his  crop  is  ripe,  the  lessor,  or  he  in  reversion,  shall  have 
the  com,  because  the  lessee  knew  the  certainty  of  his  term,  and 
when  it  would  end''  ^  In  the  leading  case  of  Wigglesworth  v, 
Dallison,7  a  custom  of  the  country  to  give  to  the  tenant  the 
waygoing  crop  was  sustained.^     A  similar  custom  has  been 

erbocker  Ins.  Co.,  44  N.  Y.  276;  Ruse  z^.  Mutual  Ins.  Co.,  26  Barb.  557; 
Buckbee  v.  United  States  Ins.  Co.,  18  Barb.  541 ;  Thompson  v.  Sl  Louis  Mn- 
tual  Ins.  Co.,  52  Mo.  469. 

'  Sullivan  v.  Cotton  States  Ins.  Co.,  43  Ga.  423. 

»  Winnesheik  Ins.  Co.  v,  Holzgrafe,  53  111.  516. 

3  Wood  V,  Poughkeepsie,  etc,  Ins.  Co.,  32  N.  Y.  619. 

4  Promoter  Life  Ins.  Co.  v,  Barrie,  5  Murr.  135. 

5  Taylor  v,  iEtna  Ins  Co.,  13  Gray,  434. 
^  Co.  Lit.,  sect.  68. 

7  I  Dougl.  207,  ante, 

*  Boraston  v.  Green,  16  East,  71 ;  Griffiths  ».  Puleston,  13  Mee.  ft  W. 
358;  Holding  V.  Pigott,  7  Bing.  465;  Beaven  v,  Deiahay,  i  H.  Black.  5; 
Caldecott  v,  Smithers,  7  Car.  &  P.  108. 
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recognized  in  America.  The  custom  of  the  country  allow- 
ing to  a  tenant  the  "  waygoing  crop"  — that  is,  the  crop  sown 
by  the  tenant  during  the  lease,  but  coming  to  maturity 
after  its  expiration  —  has  been  established  in  Pennsylva- 
nia. The  reasonableness  of  a  custom  which  would  relieve 
a  tenant  from  paying  for  land  without  having  the  benefit  of 
the  crop  prevailed  upon  Chief  Justice  McKean  before  the 
decision  in  Wigglesworth  v.  Dallison  was  known  in  this 
country,  and  was  recognized  by  the  judges  of  the  Supreme 
Court  in  almost  the  same  words  as  used  by  Lord  Mansfield 
in  that  case.'  In  Delaware  it  is  established  that  the  way- 
going tenant  is  entitled,  by  the  custom  of  the  State,  to  the 

»  Stultz  V.  Dickey,  5  Binn.  285.  Tilghman,  C.  J.,  said :  "  When  the  custom 
of  a  country  or  of  a  particular  place  is  established,  it  may  enter  into  the  body 
of  a  contract  without  being  inserted.  Both  parties  are  supposed  to  know  it  and 
be  bound  by  it,  unless  provision  to  the  contrary  is  made  in  the  contract  It 
appears  to  me,  therefore,  that  it  was  proper  to  admit  evidence  of  the  custom 
concerning  the  waygoing  crop.  I  understand  that  this  custom  had  been  rec- 
o^ized  by  a  decision  at  nisi  prius  prior  to  this  action,  and  that  the  law  had 
been  held  as  it  is  laid  down  in  the  case  of  Wigglesworth  v.  Dallison.  There 
the  custom  was  limited  to  a  particular  part  of  England.  With  us  it  is  sup- 
posed to  extend  throughout  the  State.  In  the  nature  of  the  thing,  it  is  reason- 
able that  where  a  lease  commences  in  the  spring  of  one  year,  and  ends  in  the 
spring  of  another,  the  tenant  should  have  the  crop  of  winter  grain  sown  by 
him  the  autumn  before  the  lease  expired ;  otherwise,  he  pays  for  the  land  one 
whole  year  without  having  the  benefit  of  a  winter  crop.  If  the  parties  intend 
otherwise,  it  is  easy  to  control  the  custom  by  an  express  provision  in  the 
lease."  Yeates,  J.,  said  the  question  had  been  settled  by  the  case  of  Diffe- 
doffer  V.  Jones,  decided  in  1782,  and  in  which  he  was  of  counsel.  *' Though 
I  was  dissatisfied  with  the  opinion  then  delivered,"  he  adds,  "I  have  never 
heard  the  doctrine  questioned  since.  I  have  adverted  to  this  case  in  Carson 
V.  Blazer,  2  Binn.  487.  Such  custom  is  said  in  our  books  not  to  alter  or  con- 
tradict the  agreement  in  the  lease,  but  only  to  superadd  a  right  which  is  con- 
sequential to  the  taking,  although  not  mentioned  therein.  There  can  be  no 
doubt,  if  the  tenant  was  restricted  by  the  terms  of  his  lease  from  removing  his 
grain  after  his  time  was  expired,  that  he  would  be  bound  by  his  contract ;  and 
I  apprehend  the  privilege  of  the  tenant  in  general  is  confined  to  a  reasonable 
quantity  of  the  lands,  in  proportion  to  the  residue  thereof,  according  to  the 
course  and  usage  of  husbandry  in  the  same  parts  of  the  country.  The  privi- 
lege is  founded  on  the  highest  equity,  and  conduces  to  the  extension  of  agri- 
culture." In  Carson  v.  Blazer,  2  Binn.  487,  he  had  said:  **l  well  recollect 
that  on  the  trial  of  Diffedoffer  v,  Jones,  before  all  the  judges  of  this  court,  at 
jf fjt  prius,  in  this  place,  we  argued  on  the  part  of  the  plaintiffs  the  estab- 
lished common -law  doctrine  that  the  landlord,  after  the  end  of  a  term  for 
years  for  which  the  lands  were  leased,  was  entitled  to  the  exclusive  possession. 
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wheat  crop ;  not  so,  however,  as  to  the  oat  crop,'  though  it 
seems  that  an  incoming  tenant  may  enter  to  fill  his  ice- 
house, "necessity  and  custom  requiring  it,  *  *  *  as 
much  as  that  the  waygoing  tenant  shall  return  to  reap  his 
wheat-crop."'  Wigglesworth  z^.  Dallison  has  been  followed 
in  New  Jersey ,3  Ohio,*  and  Maryland,^  but  not  in  Vii^nia.* 
A  custom  that  a  tenant  may  leave  his  waygoing  crop  in 
the  barn  of  the  farm  after  he  has  quitted  the  premises  is 
good ;  7  and  a  usage  for  the  ofTgoing  tenant  of  a  farm  in  a 
particular  district  to  bestow  his  work,  labor,  and  expense  in 
manuring,  tilling,  fallowing,  and  sowing,  according  to  the 
course  of  husbandry,  is  valid  and  reasonable."  Where  a 
custom  to  pay  for  fallows  was  proved,  it  was  held  that  there 
was  therefore  an  implied  contract  on  the  part  of  the  land- 
lord that,  if  there  be  no  incoming  tenant,  he  will  pay  the 
outgoing  tenant  according  to  the  custom.'  In  a  very  recent 
English  case  (June  25,  1880),  a  motion  was  made  in  vacation 
to  restrain  an  outgoing  tenant  of  a  farm  in  Devonshire  from 

and  that  it  was  the  folly  of  the  tenant  to  put  in  a  crop  which  he  could  not 
remove  daring  the  continuance  of  the  lease.  But  we  were  told  by  McKean.  C. 
J.,  that  the  tenant  was  justified  by  the  custom  of  the  country  in  what  he  bad 
done,  and  that  the  .*trict  common-law  rule  did  not  apply  to  the  case.  This 
was  previous  to  the  publication  of  the  report  of  Wigglesworth  v,  Dallison 
amongst  us,  wherein  it  was  held  that  a  custom  that  tenants  should  have  the 
waygoing  crop  after  the  expiration  of  their  term  was  good.  I  was  then  dis- 
satisfied with  the  decision  of  the  court,  considering  it  as  an  innovation  on 
settled  law.  It  made  a  strong  impression  on  my  mind,  which  was  increased  by 
the  circumstances  of  Judge  Bryan  copying  the  English  case  from  the  book 
Dougl.  190,  201),  which  arrived  some  time  after,  and  furnishing  me  with  it  at 
the  ensuing  court."  And  see  The  Demi  v.  Bossier,  i  Pa.  224;  Iddings  v. 
Nagle,  2  Watts  &  S.  22 ;  Briggs  v.  Brown,  2  Serg.  &  R.  14 ;  Clark  v.  Har- 
vey, 54  Pa.  St.  142;  Craig  v.  Dale,  i  Watts  &  S.  509;  Forsythe  v.  Price,  8 
Watts,  282;  Hunter  v,  Jones,  3  Brews.  370;  Comfort  v.  Duncan,  i  Miles,  229^ 
'  Templeman  v,  Biddle,  i  Harr.  (Del.)  523. 

•  The  State  v.  McClay,  i  Harr.  (Del.)  520. 

3  Van  Doren  v,  Everett,  2  South.  460;  Howell  v.  Schenck,  24  N.  J.  89. 

4  Foster  v,  Robinson,  6  Ohio  St.  90. 

5  Dorsey  v.  Eagle,  7  Gill  &  J.  331. 

^  Harris  v,  Carson,  7  Leigh,  632;   Mason  v.  Moyers,  2  Rob.  6o6.    And 
see  Kelley  v,  Todd,  i  W.  Va.  197. 

7  Beavan  v.  Delahay,  i  H.  Black.  5 ;  Lewis  v,  Harris,  I  H.  Black.  7. 

•  Dalby  v.  Hunt,  3  Moore,  566 ;   I  Brod.  &  B.  224. 
9  Farrel  v.  Gaskoin,  7  Exch.  273. 
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selling  the  hay  and  straw  off  his  farm.  It  was  contended 
that  he  held  under  a  lease  prohibiting  the  same,  or  otherwise 
that  he  held  as  a  yearly  tenant,  and  was  prevented  by  the 
custom  of  the  country  from  removing  the  hay  and  straw. 
The  tenant  had  been  offered  a  lease,  but  had  refused  to 
execute  the  same,  and  therefore  the  question  depended  on 
the  custom  of  the  country.  For  the  defendant,  two  sur- 
veyors and  auctioneers  of  this  class  of  crops  stated  they 
knew  of  no  such  custom ;  but,  for  the  plaintiff,  seven  farmers 
stated  it  was  a  well-known  custom  where  the  property  was 
not  held  under  any  agreement.  The  plaintiff  offered  to 
give  an  undertaking  in  damages  if  the  injunction  were 
granted.  Pollock,  J.,  said  that  it  was  clear  that  if  the 
defendant  held  under  a  lease,  he  could  not  have  taken  the 
hay  and  straw,  but  as  he  did  not  hold  under  any  agreement, 
the  question  depended  on  the  custom  of  the  country.  As 
to  such  a  custom,  in  his  experience,  you  could  always  get 
evidence  on  both  sides ;  but  what  pressed  with  him  was  the 
fact  that  the  defendant  had  had  the  benefit  of  the  hay  and 
straw  in  coming  upon  the  farm.  He  thought  the  existence 
of  the  custom  sufficiently  proved,  and  as  the  plaintiff  offered 
an  undertaking  in  damages,  he  should  grant  the  injunction 
asked  for  until  the  trial.' 

(2.)  As  between  landlord  and  tenant,  whether  or  not  a  par- 
ticular structure  is  a  fixture  is  a  question  to  be  determined, 
it  would  seem;  by  the  established  rules  of  law  regarding 
fixtures.  Whether  usage  can  alter  these  rules  of  law  is  dis- 
puted. Culling  V,  Tuffnal,'  decided  in  1694,  is  thus  refuted  : 
"  In  trover  for  ten  loads  of  timber,  the  case  was  that  the 
defendant  had  been  tenant  to  the  plaintiff,  and  erected  a 
barn  upon  the  premises,  and  put  it  upon  pattens  and  blocks 
of  timber  lying  upon  the  ground,  but  not  fixed  in  or  to  the 
ground ;  and  upon  proof  that  it  was  usual  in  that  country 
to  erect  barns  so,  in  order  to  carry  them  away  at  the  end 
of  the  term,  a  verdict  was  given  for  the  defendant."  This 
ruling,  it  has  been  since  thought,  might  properly  have  been 
placed  on  another  ground,  as  the  property  in  question,  not 

«  Carlyon  v,  Hayward,  24  Sol.  J.  807.  »  Bull.  N.  P.  34. 

VOL.  VI.  NO.  6.  58 
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being  fixed  to  the  ground,  could  not  rightly  be  claimed  by 
the  landlord.  But  evidence  similar  to  that  admitted  in  Cul- 
ling V,  Tuffnal  has  been  allowed  in  subsequent  cases,  for  the 
purpose  of  determining  whether  or  not,  as  between  landlord 
and  tenant  or  other  claimant,  certain  structures  were  to  be 
considered  as  fixtures.  Thus,  in  Davis  v.  Jones,*  where  it 
had  been  usual  to  value  a  particular  article  between  out- 
coming  and  incoming^  tenant,  this  custom  was  held  to  govern 
in  determining'  the  nature  of  the  property.  "  Such  a  prac- 
tice/' said  Abbott,  C.  J.,  "  could  not  rationally  have  prevailed 
if  the  things  had  not  been  generally  understood  to  be  in 
their  nature  capable  of  removal,  and  not  fixtures  properly 
so  called ;  and,  therefore,  taking  the  practice  as  an  explana- 
tion of  their  nature  and  character,  we  think  they  are  to 
be  considered  as  personal  chattels."  In  this  country,  Mr. 
Justice  Story  held  it  competent  to  prove  a  usage  in  the  city 
of  Washington  authorizing  a  tenant  to  remove  any  building 
which  he  might  erect  upon  leased  premises,  provided  the 
same  was  removed  before  the  expiration  of  the  term ;  *  and, 
following  this  ruling,  the  Supreme  Court  of  Wisconsin  in 
i860  recognized  a  similar  custom  in  the  city  of  Milwaukee.' 
But  in  a  Pennsylvania  court  it  was  held  that  a  planing-mill, 
lathes,  and  vises  in  a  machine-shop  or  car-factory  were  fix- 
tures, and  as  such  belonged  to  the  realty,  irrespective  of  the 
manner  in  which  they  were  attached  to  the  building  in  which 
they  were  used,  if  they  were  a  necessary  part  of  the  ma- 
chinery in  carrying  on  the  business,  —  following  previous  rul- 
ings to  that  effect  in  that  State,*  —  and  that  "  it  was  not  in  the 
power  of  the  defendant  to  evade  this  rule  of  law  by  proving 
that  there  was  a  custom  in  opposition  to  it." ' 

John  D.  Lawson. 

*  2  Bam.  &  Aid.  166.     And  see  Wetherell  v,  Howells,  I  Camp.  34. 
»  Van  Ness  v,  Pacard,  2  Pet.  137. 

3  Keogh  V,  Daniel,  12  Wis.  163.  And  see  Teaif  v.  Hewett  I  Ohio  St  511. 
In  Viner's  Abridgment,  11,  154,  it  is  said:  <*A  granary  built  on  pillars  in 
Hampshire  is  a  chattel,  and  goes  to  the  executors,  and  may  be  recovered  in 
trover.     This  shall  be  understood  according  to  the  custom  of  the  country." 

4  Voorhis  v.  Freeman,  2  Watts  &  S.  116;  Pyle  v.  Pennock,  2  Watts  &  S. 
390.  5  Christian  v.  Dufis,  28  Pa.  St  271. 
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A  life  so  quiet  and  retired  as  that  of  Judge  Blackford  pre- 
sents very  little  to  attract  the  attention  of  a  generation 
grown  up  since  his  death.  He  was  neither  orator  nor  war- 
rior. In  the  eventful  settlement  of  the  West  his  name  no- 
where appears  a  prominent  central  figure  in  the  conflicts  of 
his  time.  If  he  ever  conceived  or  advocated  a  measure  for 
the  material  improvement  of  his  State,  it  is  not  of  record. 
If  he  ever  urged  a  reform,  or  squarely  antagonized  the 
enemy  of  equal  rights,  it  has  been  forgotten.  If  his  spirit 
was  ever  quickened  by  hope  and  youthful  confidence,  there 
is  no  evidence  of  it.  Although  living  in  a  new  and  unex- 
plored country,  its  bustling  energy  stimulating  the  appetite 
for  adventure,  he  seems  never  to  have  felt  the  glow  of  an 
opportunity.  A  pioneer  from  choice,  he  retained  the  habits 
of  the  recluse  and  the  scholar,  dwelling  in  the  soothing 
recollections  of  the  past,  and  reposing  in  the  quiet  pleasure 
of  study  and  contemplation.  Even  in  his  chosen  profession 
he  was  a  slave.  Excessive  caution  made  him  timid,  and  con- 
tinued reliance  upon  the  past  robbed  him  of  the  indepen- 
dence he  might  otherwise  have  claimed.  "  If  I  had  the 
daring  mind  of  a  Dewey,  or  the  unquenchable  power  of  a 
Marshall,"  he  once  said,  "  I  should  be  of  all  men  the  most 
happy." 

Yet  the  influence  of  Judge  Blackford,  for  thirty-five  years 
a  member  of  the  Indiana  Supreme  Court,  and  the  untiring 
accuracy  of  whose  learning  made  his  name  familiar  on  two 
continents,  cannot  be  over-estimated.  He  found  a  judiciary 
system  in  swaddling-clothes,  and  left  it  in  matured  strength^ 
honored  at  home  and  respected  abroad.  He  was  not,  per- 
haps, "guided  by  the  philosophy  of  the  law,  nor  did  he 
ever  leave  the  beaten  paths  made  luminous  by  the  reported 
rules  and  principles  of  judicial  decisions;"  but  he  was  pre- 
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eminently  a  common-law  lawyer,  establishing  its  practice 
throughout  the  West,  and  contributing  more  than  any  other 
man  of  his  time  to  the  high  character  of  Indiana's  judicial 
reputation. 

Isaac  Blackford  was  born  at  Bound  Brook,  Somerset  County, 
New  Jersey,  November  6,  1786.  His  father,  a  native  of  Eng- 
land, and  a  merchant  of  some  wealth,  died  while  Isaac  was 
yet  a  boy,  scarcely  in  his  teens.  His  mother,  whom  he 
resembled  in  personal  appearance,  and  who  had  an  obvious 
influence  in  moulding  his  character,  was  a  woman  of  strong 
mind,  full  of  the  patriotism  of  '76,  and  remarkable  for  her 
quietness  and  piety.  His  birthplace,  too,  was  rich  in  asso- 
ciations. The  battles  of  Trenton  and  Princeton  had  raged 
within  hearing  of  the  quiet  home.  His  mother  had  seen  the 
British  regiments  fly  to  the  Kingston  bridge,  and  had  marked 
the  small-pox's  fatal  progress  in  the  American  camp  at  Mor- 
ristown.  In  the  winter  of  1780,  she  had  carried  food  and 
clothing  to  the  famished  and  half-clad  soldiers,  who  were 
camped  almost  within  sight  of  her  door-yard,  and  whose 
suflerings  are  historic. 

Amid  such  associations  he  fitted  for  college,  entering 
Princeton  at  the  age  of  sixteen.  Because  of  the  war,  attend- 
ance upon  this  institution  had  fallen  off  until  class  rosters 
showed  scarcely  half  a  dozen  students.  But  after  twenty 
years  of  peace  young  Blackford  found  himself  in  a  class  of 
fifty-four.  Up  to  that  time,  and  for  twenty  years  later,  it 
was  the  largest  class  entered.  Few  classes,  too,  present  the 
names  of  more  men  prominent  in  the  history  of  their  respec- 
tive States.  Among  them  were  James  Iredell  of  North  Caro- 
lina, Samuel  Sprigg  of  Maryland,  Edward  Colston  of  Vir- 
ginia, Moulton  C.  Rogers  of  Pennsylvania,  Patrick  Noble  of 
North  Carolina,  Arnold  Maudain  of  Delaware,  John  James 
Marshall  of  Kentucky,  and  John  William  Walker  of  Alabama. 
Of  those  mentioned,  three  became  governors,  three  United 
States  senators,  and  four  judges  of  supreme  courts,  while 
all  were  lawyers  eminent  in  their  profession.  Gov.  Noble 
was  the  partner  of  John  C.  Calhoun.  Gov.  Sprigg  was  also 
a  member  of  the  Maryland  Supreme  Bench.     James  Iredell, 
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a  son  of  Judge  Iredell  of  the  Supreme  Court  of  the  United 
States,  held  the  three  offices  of  governor,  senator,  and 
supreme  judge,  besides  being  the  author  of  twenty-one 
Reports,  and  of  a  "  Treatise  on  the  Law  of  Executors  and 
Administrators."  As  students,  all  exhibited  the  force  and 
peculiarity  of  mind  that  afterwards  characterized  their  public 
life,  but  none  more  than  Blackford.  Although  one  of  the 
youngest,  he  ranked  among  the  most  thorough  in  scholar- 
ship. He  excelled  as  a  linguist,  acquiring  a  critical  knowl- 
edge of  the  Latin  and  Greek.  He  was  proficient  also  in 
astronomy  and  the  higher  mathematics,  occasionally  wrote 
verses  in  English,  and  had  given  some  attention  to  French. 
He  evinced,  too,  a  voracious  appetite  for  books,  especially 
worm-eaten  chronicles  and  black-letter  literature.  It  was 
his  delight  to  trace  the  gradual  change  in  English  customs 
and  laws,  and  to  study  the  causes  leading  to  them.  He 
read  Blackstone  in  his  senior  year,  and  while  yet  a  junior 
was  not  unacquainted  with  civil  law. 

Leaving  college,  he  repaired  to  Somerville,  and  began  the 
study  of  law  with  Col.  George  McDonald,  a  hero  of  the 
Revolution.  A  year  later  he  entered  the  office  of  Gabriel 
Ford,  of  Morristown,  then  the  foremost  lawyer  in  the  State, 
as  well  as  a  man  of  great  worth  and  rare  culture.  His  resi- 
dence had  been  the  headquarters  of  Gen.  Washington,  and 
in  after  years  Judge  Blackford  used  frequently  to  recall  the 
privilege  granted  him  of  passing  the  night  in  the  room  pre- 
viously occupied  by  Washington  and  his  lady.  At  that 
time  the  same  carpet  was  upon  the  floor,  and  still  in  use  in 
the  sitting-room  below  were  a  looking-glass,  secretary,  and 
book-case  that  had  formed  a  portion  of  the  furniture  thirty 
years  before.  Among  the  silver  spoons  on  the  table  was 
one  bearing  the  initials  **  G.  W.,"  which  the  general  had  sent 
Judge  Ford's  mother  in  return  for  one  lost  during  his  stay 
at  her  house. 

Thus  admitted  to  an  old  and  honorable  faynily,  Blackford's 
opportunities  were  all  that  the  most  ambitious  young  man 
could  desire,  while  from  a  business  stand-point  there  seems 
to  have  been  no  reason  why  Morristown  should  not  become 
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his  home.  It  was  in  his  native  State,  near  the  home  of  his 
widowed  mother,  and  amidst  the  friends  of  his  youth.  His 
teacher,  soon  to  be  appointed  judge  of  the  United  States 
District  Court,  could  leave  him  a  lucrative  practice.  Be- 
sides, his  modest  demeanor  and  noticeable  industry  had  won 
for  him  the  respect  of  all. 

It  is  difficult  to  understand,  especially  as  his  character 
becomes  better  known  to  us,  why  he  did  not  remain.  Judge 
Dewey  left  Massachusetts  because  he  was  a  bold  man,  pos- 
sessing a  daring  mind,  and  having  the  energy  which  seemed 
to  demand  the  freer  life  of  the  then  far  West.  Blackford  had 
none  of  those  characteristics.  His  habits  and  tastes  be- 
longed to  the  cloister  rather  than  the  unexplored  forests  or 
unmeasured  prairie.  But  before  he  was  long  out  of  college, 
the  young  student  had  started  for  the  West,  bearing  letters 
of  introduction  from  Judge  Ford  to  his  friend  Isaac  Dunn, 
of  Lawrenceburg,  in  the  then  Territory  of  Indiana.  Unable 
to  pay  for  a  seat  in  a  stage-coach,  he  walked  to  Olean  Point, 
on  the  Alleghany  River,  near  the  present  site  of  Oil  City, 
and  from  thence  floated  down  the  river  in  the  rude  flat-boat 
of  that  period. 

This  was  in  i8ii.  At  that  time  the  population  of  the 
Territory  did  not  exceed  twenty-five  thousand.  Gen.  Har- 
rison had  just  fought  the  battle  of  Tippecanoe,  and  the  first 
steamboat  to  sail  on  Western  waters  had  left  Pittsbui^  for 
New  Orleans  only  four  weeks  ahead  of  him.  Not  a  city  in 
Indiana  had  been  located,  and  of  the  ninety-two  counties, 
only  ten  had  been  organized.  There  was  not  a  bridge  in 
the  Territory,  nor  had  carriage  or  buggy  ever  crossed  the 
boundary  line  of  Ohio.  West  of  the  Whitewater  not  even 
a  road  had  been  surveyed,  while  the  entire  Territorial  tax 
did  not  exceed  ^2,000. 

Compared  to  the  growth  of  Ohio,  the  settlement  of  Indi- 
ana was  slow  and  tedious  —  a  fact  due  not  to  inferior  soil 
and  climate  (as^is  generally  believed)  so  much  as  to  the 
presence  and  hostility  of  the  Indians.  By  the  treaty  of 
Greenville,  in  1795,  the  assembled  tribes  ceded  away  most 
of  their  lands  in  Ohio,  while  the  only  tract  in  Indiana  which 
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settlers  were  allowed  to  enter  is  now  included  in  the  counties 
of  Switzerland,  Ohio,  Dearborn,  Franklin,  Union,  Wayne, 
and  Randolph.  Thus  the  treaty  invited  immigrants  into 
Ohio,  btit  forbade  their  entering  Indiana.  As  a  result  of  it, 
there  was  an  increase  of  less  than  twenty  thousand  inhab- 
itants during  the  first  ten  years  of  the  century,  while  to 
Ohio  were  added  two  hundred  thousand  —  an  increase  of 
four  hundred  and  nine  per  cent. 

It  is  not  easy  to  trace  with  chronological  accuracy  the 
movements  of  young  Blackford  during  the  first  years  of  his 
residence  in  these  wilds  of  Indiana.  He  seemed  ready  to 
undertake  whatever  would  give  him  employment  and  make 
him  a  living.  For  awhile  he  studied  law  at  Brookville ;  a 
little  later  he  is  cashier  of  the  Vevay  branch  of  the  Terri- 
torial Bank,  and  not  long  after  he  is  editing  a  paper  in  Vin- 
cennes.  In  1813  he  becomes  the  first  clerk  and  recorder 
of  Washington  County,  and  in  December  of  the  same  year, 
by  the  assistance  of  Speaker  Dunn,  he  is  elected  clerk  of 
the  Territorial  House  of  Representatives,  then  in  session  at 
Corydon.  To  this  office  he  was  reelected  in  the  following 
August,  but  resigned  a  few  days  afterwards  to  accept  from 
Gov.  Posey  the  appointment  of  presiding  judge  of  the  First 
Circuit,  a  position  which  he  held  until  January,  18 16.  Six 
months  later  he  was  elected  to  represent  Knox  County  in 
the  Lower  House  of  the  first  State  Legislature,  and  when 
that  body  convened  it  made  him  speaker. 

The  House  was  composed  of  twenty-nine  members,  among 
them  James  Noble,  who  was  to  be  elected  United  States 
Senator  at  that  session  ;  Amos  Lane,  afterwards  member  of 
Congress,  and  the  father  of  the  somewhat  famous  Col.  Jim 
Lane,  of  Kansas;  Col.  John  Dumont,  of  Vevay;  Ratliffe 
Boone,  for  twelve  years  a  member  of  Congress  from  the 
First  District,  and  others  not  less  known  at  the  time.  But 
Blackford  was  chosen  speaker  without  opposition.  "His 
great  fairness  and  unyielding  integrity,  to  say  nothing  of  his 
experience  and  natural  fitness,"  wrote  Senator  Noble,  years 
afterwards,  "won  the  respect  and  hearty  good-will  of  us  all, 
and   we  could  not  find  it  in  our  hearts  to  oppose  him." 
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Singularly  enough,  this  expression  of  confidence  in  his  in- 
tegrity and  ability  came  as  a  , birthday  present.  He  was 
thirty  years  old  on  that  day. 

At  this  time  he  is  described  as  a  young  man  of  rather 
striking  appearance.  He  must  have  been  fully  five  feet 
nine  inches  in  height,  erect  and  straight  as  an  Indian,  slen- 
derly and  even  delicately  shaped,  with  a  bright  and  genial 
countenance,  and  of  exceedingly  kind  and  conciliatory 
manners.  He  wore  his  beard  cleanly  shaven,  dressed  in  a 
suit  of  black,  and  despite  excessive  diflfidence,  which  seemed 
to  increase  with  advancing  years,  was  most  exemplary  in  all 
the  social  relations.  Ten  months  later,  when  appointed  to 
the  Supreme  Bench,  in  place  of  Judge  Johnson,  deceased,  it 
was  generally  remarked  that  "  he  looked  too  young  for  that 
high  judicial  station." 

It  was  at  the  funeral  of  Judge  Johnson  that  Gov.  Jen- 
nings first  signified  to  Blackford  his  intention  to  appoint  him 
to  that  high  office.  They  were  walking  arm-in-arm  to  the 
grave ;  and  after  discoursing  in  a  low  tone,  and  somewhat  at 
length,  upon  the  excellent  traits  of  the  deceased.  Gov.  Jen- 
nings made  known  his  purpose.  Blackford  was  completely 
overcome  by  the  announcement,  and  as  usual  on  such  occa- 
sions, lost  his  voice  and  all  power  of  expression.  Finally, 
regaining  his  composure,  he  besought  the  governor  not  to 
do  so  silly  a  thing.  He  urged  his  want  of  years,  his  inex- 
perience, his  limited  knowledge  of  the  law,  and  the  superi- 
ority of  other  men,  half  a  dozen  of  whom  he  named.  But 
the  governor  refused  to  be  counselled,  remarking  that  he 
should  make  the  appointment,  and  that  it  was  his  wish  he 
should  accept  it.  His  commission  was  dated  September  lO, 
1817. 

Few  men  had  found  their  way  to  the  highest  court  in  a 
State  at  his  age.  James  Iredell,  his  classmate,  had  been 
similarly  honored  in  North  Carolina  at  the  same  age,  and 
Judge  Story  had  gone  to  the  Supreme  Bench  of  the  United 
States  at  thirty-two,  both  of  whom  were  serving  with  emi- 
nent success.  But  these  were  such  rare  exceptions,  that  the 
propriety  of  selecting  so  young  a  man,  thus  departing  from 
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an  established  rule  of  the  centuries,  could  only  be  approved 
after  the  experiment  had  been  tried  with  success. 

It  is  possible  Judge  Blackford  knew  better  than  Gov. 
Jennings  that  the  appointment  was  not  the  best  that  could 
be  made.  In  mental  calibre  he  was  not  the  first  in  rank 
even  among  the  young  men  of  that  day,  and  at  no  time  in 
his  long  career  was  he  esteemed  a  great  lawyer  or  a  pro- 
found jurist.  Compared  to  Judge  Dewey,  in  breadth  of 
mind  or  mental  vigor  he  was  very  ordinary,  feeling  his  way 
cautiously,  and  guided  only  by  precedent  and  authority. 
"  The  principal  characteristic  of  his  mind,"  wrote  Oliver  H. 
Smith,  "  is  caution.  He  never  guesses.  He  is  emphatically 
a  book  judge.  Declamation  with  him  is  nothing;  prece- 
dent and  good  authority  everything."  But  who  shall  now 
say  that  Gov.  Jennings  made  a  mistake?  Looking  back 
over  his  thirty-five  years  of  official  labors,  it  is  difficult  to 
see  in  what  respect  Judge  Blackford  could  have  made  a 
better  use  of  his  time,  or  how  any  one  could  have  rendered 
the  State  greater  or  more  enduring  service.  His  desire  to 
be  right,  coupled  with  a  horror  of  being  wrong,  made  him 
hesitate  to  act  independently  of  others,  until  he  became  the 
slave  of  legal  precedent.  He  had  a  fondness  for  English 
decisions  that  reminds  one  of  the  fat  boy's  predilection  for 
sleep  and  victuals,  and  the  comments  of  the  bar  were  often 
not  less  emphatic  than  the  adjectives  which  Wardle  be- 
stowed upon  his  unwary  servant.  This  deference  to  West- 
minster Hall  occasionally  drew  him  into  gross  error,  and  on 
one  occasion,  at  least,  stripped  a  citizen  of  the  State  of  his 
property. 

But,  despite  his  love  for  an  English  precedent,  which  was 
a  weakness  rather  than  a  mental  deficiency,  he  possessed 
that  concentration  of  legal  acumen  which  enabled  him  ab- 
solutely to  exhaust  any  question  of  law ;  so  that  when  he 
once  had  given  his  opinion,  his  associates  felt  that  it  was  an 
end  of  the  matter.  "It  is  an  interesting  fact,"  writes  Chan- 
cellor Kent,  in  the  front  notes  of  his  Commentaries,  "  to  find 
not  only  the  lex  mercatoria  of  the  English  common  law,  but 
the  refinements  of  the  English  equity  system,  adopted  and 
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enforced  in  the  State  of  Indiana  as  early  as  1820,  when  we 
consider  how  recently  that  country  had  then  risen  from  a 
wilderness  into  a  cultivated  and  civilized  community." 

As  early  as  1822  Blackford's  attention  was  strongly  drawn 
to  the  need  of  having  the  Indiana  decisions  reported.  No 
provision  had  been  made  for  a  reporter,  and  until  then  little 
material  had  accumulated.  The  court  had  opened  in  May, 
1 8 17,  with  only  two  cases,  and  in  the  following  term  but 
three  w^re  decided  —  one  by  each  of  the  judges. 

But  as  business  increased  reports  became  a  necessity,  and 
he  began  collecting  materials  for  a  first  volume.  It  did  not 
appear  until  ten  years  later,  but  the  result  proved  that  in 
assuming  to  do  the  work  he  had  not  over-estimated  his 
ability.  It  took  its  place  at  once  by  the  side  of  the  Massa- 
chusetts and  New  York  Reports.  Authors  cited  it  and  jurists 
leaned  upon  it  as  an  authority.  Chancellor  Kent  com- 
mended it  in  the  highest  terms,  as  being  "  replete  with  ex- 
tensive and  accurate  law-learning,  the  notes  of  the  learned 
reporter  annexed  to  the  cases  being  especially  valuable."  It 
found  its  way  across  the  Atlantic,  and  into  the  libraries  of 
most  learned  and  powdered  judges.  "  I  meet  with  it  fre- 
quently," wrote  Washington  Irving,  then  secretary  of  the 
American  legation  at  the  Court  of  St.  James,  "  and  I  am 
often  asked  as  to  the  antecedents  of  its  author,  whose  name 
is  already  quite  familiar  at  Westminster." 

Mr.  Blackford  published  one  thousand  copies,  but  a  num- 
ber being  still  on  hand  when  a  second  volume  went  to  press, 
he  reduced  the  forthcoming  edition  to  seven  hundred  and 
fifty.  This  may  possibly  account  for  the  present  scarcity  of 
the  second  volume  and  the  high  price  at  which  it  is  held. 
The  third,  fourth,  and  fifth  volumes  were  issued  in  editions 
of  one  thousand  copies  each ;  the  sixth  and  seventh  were 
increased  to  one  thousand  five  hundred  each,  and  the  eighth 
cut  down  to  one  thousand  two  hundred  and  fifty. 

These  volumes  were  the  product  of  thirty  years*  most 
faithful  work,  and  to  them  he  probably  owes  whatever  of 
national  and  transatlantic  reputation  he  possesses.  In  In- 
diana they  made  his  name  a  household  word.     People  little 
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learned  in  the  machinery  of  government  regarded  him  as  the 
maker  of  law,  always  quoting  him  in  place  of  the  statutes. 
*'  He  was  bigger  in  their  eyes"  says  an  early  writer,  "  than 
a  medicine-man  to  an  Indian,  and  whenever  appearing  in 
public  there  was  a  tendency  to  bow  the  knee."  Mr.  Judah 
used  to  tell  that  on  one  occasion,  while  travelling  with  Judge 
Read,  of  the  Supreme  Bench  of  Ohio,  the  latter  asked  where 
he  was  from.  Being  told,  the  judge  doubted  his  statement. 
"  Why,  sir,"  said  Read,  "  we've  been  companions  for  more 
than  an  hour,  and  you  have  not  yet  mentioned  Blackford's 
Reports." 

Blackford  was  not  an  ambitious  man,  but  if  we  may  judge 
by  the  labor  expended  upon  these  Reports,  he  intended  them 
to  reflect  credit  upon  the  reporter.  He  studied  the  art  of 
punctuation ;  he  read  the  best  books  for  style  ;  he  searched 
the  latest  reports  for  law,  and  as  far  as  possible  he  remodelled 
the  opinions  of  his  associates,  until  they  became,  to  use  the 
language  of  another,  "  like  his  own  :  clear,  compact,  and  com- 
plete, carrying  no  weight  of  immaterial  discussion,  and 
losing  no  weight  through  grammatical  leaks  or  rhetorical 
cracks." 

In  less  important  matters  he  exhibited  the  same  painstak- 
ing accuracy.  A  blot  upon  a  sheet  of  paper  condemned  it. 
The  omission  of  a  letter  or  a  misspelled  word  was  a  blemish 
not  to  be  tolerated.  It  is  said  that  he  never  made  use  of 
the  caret,  preferring  to  rewrite  an  entire  page  rather  than 
suffer  an  interlineation. 

Pending  the  publication  of  his  Reports,  this  trait,  so  char- 
acteristic of  the  man,  exhibited  itself  in  an  intense,  almost 
unnatural  desire  to  have  everything  absolutely  correct ;  and 
to  attain  it  he  spared  neither  time  nor  money.  The  slightest 
error  was  sufficient  cause  for  the  destruction  of  every  sheet 
upon  which  it  occurred.  A  misplaced  comma,  in  his  opin- 
ion, was  as  inexcusable  as  a  grammatical  blunder ;  and  on 
one  occasion  an  entire  signature  was  printed  four  times 
before  the  punctuation  satisfied  him. 

He  was  equally  exacting  in  the  use  and  in  the  spelling  of 
words.     While  the  eighth  volume  was  in  press,  he  delayed 
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the  entire  establishment  three  days  in  order  to  determine 
the  orthography  of  "jenny/'  a  female  ass.  He  had 
written  it  with  a  "  g,"  but  finding  it  spelled  diflferently,  he 
was  not  content  to  pass  it  until  every  book  in  his  library 
had  been  searched,  paying  ^125  for  the  delay  occasioned  to 
press  and  printers.  The  word  "  muley,"  applied  to  a  cow 
without  horns,  gave  him  great  annoyance.  He  traced  it  to 
the  Irish  "  moileu,"  the  name  of  a  breed  of  cattle  in  Ireland, 
and  spelled  it  m-u-1-e-y,  although  he  never  felt  satisfied  with 
having  suffered  the  use  of  the  word,  especially  as  lexicog- 
raphers refused  to  incorporate  it.  "  Ridgling  "  also  defied 
both  his  orthographical  and  etymological  mania;  but  he 
finally  conquered,  sending  the  result  of  his  investigation  to 
Dr.  Webster,  who  was  then  revising  for  the  last  time  the 
appendix  to  his  dictionary.  During  that  year  (1843)  he 
paid  his  printer,  Mr.  Cutter,  over  ^600  for  loss  of  time  occa- 
sioned by  these  delays.  The  publication  of  the  eighth  vol- 
ume covered  about  eighteen  months,  and  at  the  end  of  that 
time  he  paid  Mr.  John  S.  Spann,  his  printer,  over  ^1,100  for 
similar  delays  and  changes.  He  had  a  standing  offer  of  a 
reward  among  the  printers  for  the  discovery  of  errors  of  any 
sort.  It  was  his  custom,  also,  to  keep  the  sheets  of  a  forth- 
coming volume  in  the  Supreme  Court  library,  with  a  printed 
request  on  the  title-page  that  any  one  finding  an  error 
should  note  it  on  the  blank  leaves  left  for  that  purpose.  On 
one  occasion,  Mr.  Porter,  now  governor-elect  of  Indiana, 
discovered  the  word  "  optionary  "  in  one  of  Judge  Smith's 
decisions.  He  noted  it,  as  requested,  indicating  that  there 
was  no  such  word.  Several  months  afterwards  he  was  sur- 
prised to  read  the  announcement  of  his  appointment  as 
Supreme  Court  reporter,  to  succeed  Mr.  Carter,  recently 
deceased.  He  sought  the  governor. to  tender  due  acknowl- 
edgments, but  was  referred  to  Judge  Blackford,  who,  he 
learned,  had  urged  his  appointment  solely  on  the  recom- 
mendation of  the  discovered  error. 

It  is  said  that  Mr.  Samuel  Judah  used  to  boast  that  he 
secured  the  delay  of  a  decision  for  three  years  by  simply 
suggesting  to  his   Honor,  who  had  the  case  in  hand,  that 
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Chancellor  Kent  and  Judge  Story  differed  in  their  manner 
of  spelling  *'  eleemosynary."  This  story  is  probably  not 
true,  but  it  indicates  the  kind  of  a  man  about  whom  such  a 
story  could  be  invented. 

That  the  Blackford  Reports  contain  good  law  is  evidenced 
by  the  fact  that  out  of  over  two  thousand  one  hundred  cases 
reported,  only  forty-seven  have  been  overruled  by  succeeding 
courts.  Of  these,  seventeen  were  necessitated  by  changes 
in  statutory  enactment ;  and  of  the  remaining  thirty,  Judge 
Blackford,  so  far  as  indicated  in  the  reports,  wrote  opinions 
in  but  seven. 

Singularly  enough,  in  almost  every  instance  the  reversal 
of  these  seven  was  occasioned  by  too  close  adherence  to 
English  precedent.  In  The  State  v.  Tipton,'  for  illustration, 
he  gave  it  as  his  opinion  that  the  adjudication  of  a  court 
of  competent  jurisdiction,  respecting  contempts,  is  not  sub- 
ject to  the  review  of  any  other  court.  "Courts  of  record," 
he  says,  "  have  exclusive  control  over  charges  for  contempt, 
and  their  conviction  or  acquittal  is  final  and  conclusive. 
This  great  power  is  intrusted  to  these  tribunals  of  justice 
for  the  support  and  preservation  of  their  respectability  and 
independence;  it  has  existed  from  the  earliest  period  to 
which  the  annals  of  jurisdiction  extend,  and,  except  in  a 
few  cases  of  party  violence,  it  has  been  sanctioned  and 
established  by  the  experience  of  ages." 

This  decision  was  recognized  as  law  in  Indiana  for  forty- 
nine  years.  Finally,  the  late  Judge  Buskirk  looked  into  it 
and  discovered  that  the  principal  authority  relied  upon  was 
not  only  English  (Lord  Mayor  of  London,  3  Wils.  188),  but 
that  it  was  not  at  all  in  point,  while  the  whole  current  of 
modern  decisions  was  in  favor  of  appeal  and  review. 

Other  instances  might  be  given,  notably  the  overruling  of 
his  own  opinions  in  Deming  v,  BuUett '  and  in  Cunningham 
V,  Flinn.3  In  these  cases  he  held  that  if  the  owners  of  real 
estate  covenant  to  make  a  title  to  it  on  payment  of  the  pur- 
chase-money, and  the  same  be  afterwards  paid,  the  obligor 

>  1  BUckf.  166.  ^  I  Blackf.  241.  3  i  Blackf.  266. 
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was  liable  to  an  action  for  not  conveying,  although  the  deed 
had  not  been  demanded. 

A  few  years  later  (1829)  the  question  again  arose,  in 
Sheets  v,  Andrews.'  Meantime,  Mr.  Sugden's  work  on 
"The  Law  of  Vendors  and  Purchasers  of  Estates"  had 
found  its  way  to  Indiana,  and  on  its  authority  the  court 
held,  Judge  Blackford  again  delivering  the  opinion,  "that 
suit  could  not  be  maintained  unless  previously,  to  its  com- 
mencement, the  deed  had  been  demanded."  He  speaks  of 
Mr.  Sugden  as  "  an  eminent  English  writer  upon  this  sub- 
ject," carefully  italicising  the  word  "  English." 

But  perhaps  the  best  illustration  of  his  veneration  for 
English  precedents  is  found  in  the  case  of  Shanklin  v. 
Cooper.'  The  appellant,  who  was  the  father  of  our  present 
secretary  of  state,  had  indorsed  two  notes  of  $10,000  each, 
made  by  one  Maynard  French,  at  Albany,  New  York,  and 
payable  to  the  defendant,  or  order,  at  the  Canal  Bank  in  that 
city.  Suit  being  brought  upon  the  indorsement,  Shanklin 
pleaded  residence  in  Indiana,  in  which  State  he  had  made 
the  indorsement,  and  the  question  arose  whether  the  con- 
tract of  indorsement  was  governed  by  the  law  of  New 
York  or  by  that  of  Indiana.  Judge  Sullivan  wrote  an  opin- 
ion holding  that  such  a  contract  is  governed  by  the  law  of 
the  place  where  the  indorsement  is  made,  and  not  by  that 
of  the  place  where  the  note  is  payable.  Before  filing  it, 
however,  his  term  of  office  expired,  and  the  case  came  up 
again,  this  time  being  assigned  to  Judge  Blackford.  In 
the  course  of  his  investigations  he  discovered  that  the  case 
of  Rothschild  et  al.  v,  Currie  3  was  very  similar  to  the  case 
at  bar,  and  in  deciding  it,  therefore,  he  followed  the  English 
authority  to  the  letter,  holding  an  "indorsement  to  be  a 
contract  which  must  be  governed  by  the  law  of  the  place 
where  the  note  is  payable,  without  regard  to  the  place  where 
the  indorsement  was  actually  made." 

This  became  the  law  in  Indiana,  and  remained  so  until 
Judge  Worden,  of  the  present  bench,  reversed  it,  holding  as 

*  2  Blackf.  274.  «  «  Blackf.  41.  3  i  Ad.  &  £.  43. 
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Judge  Sullivan  had  held  fifteen  years  before.  But  it  came 
too  late  to  assist  Mr.  Shanklin,  who  had  paid  the  Jl20,ooo  in 
conformity  to  Judge  Blackford's  decision.  Hon,  Conrad 
Baker,  the  attorney  for  Mr.  Shanklin,  did  all  in  his  power  to 
open  the  judge's  eyes  to  the  fact  that  the  current  of  author- 
ity was  clearly  otherwise,  citing  Story's  Conflict  of  Laws» 
Bills  of  Exchange,  and  numerous  other  authorities.  But  it 
was  "  love's  labor  lost,"  for  the  old  man's  one  English  case 
was  enough  for  him. 

Judge  Blackford  was  in  no  sense  a  politician,  but  his 
political  sentiments  were  never  concealed  or  misunderstood. 
He  was  an  elector  upon  the  Adams  ticket  in  1824,  and  in 
1832  he  voted  for  Clay.  But  four  years  later  he  came  out 
in  support  of  Van  Buren,  and  ever  after  affiliated  with  the 
Democratic  party.  It  is  not  clear  what  led  to  this  change 
of  sentiment.  He  was  not  an  admirer  of  Jackson,  and  he 
regarded  Van  Buren  with  indifference.  But  neither  was  he 
kindly  disposed  toward  Gen.  Harrison,  with  whom  he  had 
differed  on  the  question  of  slavery,  while  the  general  was 
governor  of  the  Territory ;  and  as  he  never  changed  his  opin- 
ion of  one  whom  he  had  once  disliked,  it  is  not  unlikely  that 
personal  prejudice  overcame  his  political  bias.  It  was  never 
his  custom,  however,  so  long  as  he  remained  upon  the  bench, 
to  take  part  in  campaigns,  or  in  any  wise  to  interest  himself 
in  party  management.  He  was  several  times  a  candidate 
notably  for  governor  and  United  States  senator,  but  it  was 
not  of  his  own  choosing,  nor  did  he  lift  his  hand  to  advance 
his  chances.  He  was  regarded  as  an  eminently  fair  man, 
free  from  entangling  alliances,  and  stronger  than  the  party  to 
which  he  stood  related ;  hence  he  was  often  taken  up  as  the 
best  man  to  oppose  a  ring  candidate.  This  explains  his 
candidacy  for  governor  in  opposition  to  James  Ray,  in  1825. 
Ray's  eccentricities  and  insufferable  egotism  had  made  him 
unpopular.  Besides,  he  was  looked  upon  as  an  accident, 
having  originally  come  into  possession  of  the  office  by  the 
resignation  of  Gov.  William  Hendricks,  who  had  taken  the 
place  of  Senator  Taylor,  deceased  ;  while  it  was  suspected 
by  the  Nobles  and  the  Dunns  that  he  and  Mr.  Hendricks 
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had  set  things  up  in  each  other's  interest  —  the  one  to  be 
continued  governor  and  the  other  United  States  senator. 
The  opposition,  therefore,  without  authority  or  previous  con- 
sultation, announced  Judge  Blackford's  name  for  governor, 
and  he  received  10,418  votes  against  13,040  obtained  by  his 
competitor. 

The  fight  was  then  transferred  to  the  General  Assembly, 
Blackford  now  being  opposed  to  Hendricks  for  United 
States  senator,  who  was  finally  elected  by  only  one  majority. 
These  contests,  being  wholly  without  political  significance, 
show  the  popularity  of  a  man,  the  simple  influence  of  whose 
name,  unaided  by  any  extraneous  effort,  could  so  nearly 
defeat  the  schemes  of  able  politicians  bent  upon  their  own 
advancement. 

To  this  exhibition  of  popularity,  too,  was  he  probably  in- 
debted for  his  continuance  upon  the  bench.  When  the 
second  term  of  the  old  judges  expired,  in  1830,  no  objection 
was  raised  to  their  reappointment.  They  had  the  confidence 
of  the  bar  and  the  public  in  a  high  degree,  and  it  was  the 
general  desire  that  they  should  be  continued.  But,  having 
refused  to  exercise  any  influence  in  the  election  for  United 
States  senator,  then  pending,  Gov.  Ray,  for  personal  rea- 
sons, appointed  Gen.  McKinney  and  Col.  Stevens  in  place 
of  Judges  Holman  and  Scott.  That  Blackford  was  not  also 
sacrificed  was  due  to  the  governor's  desire  to  make  friends 
in  the  Blackford  ranks,  whom  he  had  had  good  reason  to 
fear. 

In  the  latter  part  of  Mr.  Blackford's  life,  and  especially 
after  his  retirement  from  the  bench,  he  seems,  in  a  measure, 
to  have  lost  this  popular  hold  upon  the  people.  After  the 
adoption  of  the  Constitution  in  1852  he  desired  to  be  con- 
tinued upon  the  bench,  but  was  defeated  for  the  nomination 
by  Judge  Perkins.  He  would  then  have  accepted  the  office 
of  Supreme  Court  reporter,  but  this  also  was  denied  him. 
In  1854  his  name  was  urged  for  Congress,  but  he  was  beaten 
in  convention  by  Hon.  Thomas  A.  Hendricks.  Afterwards 
he  became  the  Democratic  nominee  for  State  senator,  and 
was  beaten  by  the  People's  party. 
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His  displacement  from  the  Supreme  bench  was  the  result 
of  a  feeling  that  a  younger  and  more  rapid  worker  was 
needed.  The  immense  docket,  with  the  change  of  the  Prac- 
tice Act,  breaking  down  all  the  old  landmarks  between  com- 
mon law  and  equity,  and  repudiating  the  forms  of  pleading 
with  which  he  was  familiar,  added  weight  to  the  argument. 
For  the  honor  or  the  emoluments  to  be  conferred  by  a  seat 
in  Congress  or  in  the  State  Senate  he  cared  very  little.  It 
is  not  likely  he  would  have  thought  of  either  office  but  for 
the  solicitation  of  friends,  who  regarded  him  the  strongest 
candidate  that  could  be  run.  But  he  took  his  displacement 
from  the  bench  bitterly  to  heart,  remarking  to  his  friend  Mr. 
Porter  that  he  would  prefer  to  remain  without  pay  than  to 
withdraw  after  so  long  a  term  of  service. 

It  seems  ungrateful  that  provision  was  not  made  to  retain 
the  old  man  for  the  remainder  of  his  life,  privileged  to  work 
much  or  little  as  he  desired ;  and  could  the  members  of  the 
Constitutional  Convention  have  seen  his  gray  hairs,  "  colored 
with  the  warm  lights  reflected  back  by  the  praise  of  a  dis- 
tant age,"  some  provision  of  the  kind  would  doubtless  have 
been  made.  As  it  was,  it  left  him  without  employment.  He 
opened  an  office,  and  began  the  practice  of  his  profession, 
but  failed  utterly.  He  spoke  hesitatingly  and  with  extreme 
embarrassment.  He  was  noticeably  unfamiliar,  too,  with  the 
rules  of  evidence  and  practice,  and  in  the  preparation  of  im- 
portant papers  he  frequently  omitted  essential  matters. 
There  was  scarcely  a  tyro  at  the  bar  who  could  not  do  bet- 
ter, a  fact  which  he  seemed  to  realize,  to  his  great  mortifica- 
tion. After  two  or  three  attempts,  he  refused  to  undertake 
the  management  of  a  case  in  court,  confining  himself  to 
office  work. 

Meantime,  his  friends  were  not  unmindful  of  him.  He 
was  old  and  he  was  slow,  but  his  mind  was  active,  and  his 
eye  had  never  been  focussed  through  a  glass ;  so  that  in  1855, 
when  the  Court  of  Claims  at  Washington  was  established, 
President  Pierce  remarked  that  no  man  in  the  party  was  bet- 
ter fitted  to  aid  in  its  organization  than  Judge  Blackford. 
This  office  he  filled  until  his  death,  which  occurred,  after  a 
VOL.  VI.  NO.  6.  59 
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brief  illness,  on  Saturday,  December  31,  1859  —  the  last  day 
of  the  year,  the  last  day  of  the  month,  the  last  day  of  the 
week,  and  the  last  hour  of  the  day. 

It  is  not  surprising,  perhaps,  that  men  should  differ  in 
their  estiniate  of  Judge  Blackford's  ability,  both  as  a  lawyer 
and  as  a  jurist.  But  there  is  one  point,  the  crowning  ex- 
cellence of  his  character,  upon  which  there  can  be  no  dif- 
ference —  his  unsuspected  integrity ;  and  on  account  of  this 
he  was  the  object  of  universal  respect  and  confidence.  "  No 
man,  no  chosen  friend,  no  public  body,"  said  Mr.  Porter,  in 
his  remarks  at  the  meeting  of  the  Washington  bar  called  to 
take  action  upon  his  death,  "  could  ever  elicit  from  him  a 
private  opinion  upon  any  question  of  law.  If  written  to  by 
a  suitor  as  to  when  a  cause  would  probably  be  decided,  the 
letter  was  carefully  folded  in  the  transcript  of  the  record,  to 
be  seen  by  any  one  who  might  be  interested  in  the  case." 
What  was  true  of  him  as  a  judge  was  true  also  of  him  as  a 
citizen.     He  was  the  embodiment  of  all  honesty. 

He  was,  too,  a  singularly  pure  man  in  his  private  life.  He 
never  used  an  oath,  never  indulged  in  obscene  stories,  and 
although  living  almost  the  whole  of  his  life  as  a  single  man, 
if  womanhood  had  aught  to  reproach  him  with,  it  never  came 
to  the  knowledge  of  men.  He  was  not  religious  outwardly, 
but  he  believed  firmly  in  the  truths  of  Christianity,  and  was 
a  frequent  attendant  at  church.  He  would  as  quickly  have 
drunk  cold  poison  as  to  pursue  his  studies  on  a  Sunday. 

A  conspicuous  trait  in  his  character  was  his  remarkable 
industry  and  painstaking  accuracy,  ample  proof  of  which 
has  already  been  published.  He  had  no  set  time  for  work, 
for  he  seemed  to  work  pretty  much  all  the  time.  He  slept 
when  nature  imperatively  demanded,  day  or  night,  as  it 
might  be.  Oflen  he  dropped  his  head  upon  the  desk,  and 
slept  for  ten  or  fifteen  minutes,  and  as  often  he  would  sleep 
for  thirty-six  and  forty -eight  hours  at  a  time.  But  he  worked 
very  slowly,  creeping  at  a  snail's  pace  through  whatever  he 
had  to  do.  When  Judge  Dewey  came  upon  the  bench,  it 
was  the  custom  of  the  court  for  each  judge  to  prepare  an 
equal  number  of  decisions,  so  that  when  one  had  finished 
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the  case  assigned  him,  he  waited  until  his  associates  had  re- 
ported before  taking  up  another.  Under  this  arrangement 
Blackford  was  always  the  last  to  report.  Judge  Dewey 
used  frequently  to  wait  for  him  three  and  four  days,  employ- 
ing his  time  reading  novels,  of  which  he  was  excessively 
fond.  This  delay  was  due  in  part  to  the  great  care  taken  in 
writing  his  decisions.  He  wrote  and  rewrote,  cutting  long 
sentences  into  shorter  ones,  and  rearranging  the  order  of 
his  argument  to  make  it  more  perspicuous.  But  it  was  also 
the  fault  of  his  memory,  which  was  very  deficient.  Calvin 
Fletcher  used  to  say  that,  having  decided  a  case,  Blackford 
couldn't  remember  the  points  in  it  from  one  term  of  court  to 
another.  An  instance  of  such  forgetfulness  occurs  in  4  Black- 
ford, where  the  principle  laid  down  in  Hawkins  v,  Johnson, 
p.  21,  is  overruled  in  Vest  v.  Weis,  p.  135,  rendered  at  the 
very  next  term.  What  makes  the  oversight  the  more  re- 
markable is  the  fact  that  both  decisions  were  written  by 
Judge  Blackford  himself. 

Outside  of  the  law.  Judge  Blackford  was  not  a  man  of 
large  information.  His  library  contained  over  two  thousand 
volumes  —  the  largest  private  collection  in  the  State;  but 
they  were  mostly  legal  works.  He  took  all  the  great  Eng- 
lish reviews,  and  it  \s  worthy  of  note  that  he  subscribed  for 
the  first  copy  of  the  North  American  Reinew  taken  in  the 
State.  But  he  read  few  books,  and  practically  interested 
himself  in  nothing  which  fell  without  the  pale  of  his  profes- 
sion. If  asked  to  give,  he  responded  in  small  sums,  but 
more  to  please  those  who  came  to  him  than  from  any  enjoy- 
ment he  received  in  giving.  He  was  the  patron  of  nothing. 
In  early  life  a  love  of  poetry  had  been  awakened  in  his  warm 
and  tender  mind,  but  it  soon  ceased  to  exert  an  influence. 
That  was  one  difference  between  Marshall  and  Blackford, 
both  of  whom  served  thirty-five  years  on  a  supreme  bench. 
In  the  enthusiasm  of  youth  Marshall  indulged  himself  in 
poetical  composition,  "and  it  is  well  known,"  says  Judge 
Story,  "  that  he  continued  to  cultivate  this,  his  favorite  study, 
and  to  read   with  intense  interest  the  gay  as   well  as  the 


Digitized  by 


Google 


924  JUDGE   ISAAC   BLACKFORD. 

loftier  productions  of  the  divine  art.       n  his  old  age  he  could 
say  of  the  Muses :  — 

<*  I  feel  the  gales  that  round  ye  blow 
A  momentary  bliss  bestow. 

As,  waving  forth  their  gladsome  wing, 
My  weary  soul  they  seem  to  soothe. 
And,  redolent  of  joy  and  youth, 

To  breathe  a  second  spring.'* 

But  Blackford  allowed  the  influence  to  be  driven  away, 
like  the  violet  before  the  clover ;  so  that,  when  old  and  dis- 
placed from  the  bench,  he  had  nothing  to  soothe  him  or  to 
which  he  could  turn  his  attention. 

He  sought  the  society  of  able  men,  and  never  missed  an 
opportunity  of  hearing  a  fine  orator.  He  had  great  respect 
for  Judge  Dewey,  and  went  often  to  hear  Beecher,  while  a 
resident  of  Indianapolis,  whose  future  fame  as  a  pulpit  ora- 
tor he  predicted.  He  enjoyed  the  arguments  of  George  G. 
Dunn,  Samuel  Parker,  Caleb  Smith,  and  other  lawyers  of 
their  rank  After  hearing  Joseph  Marshall  address  a  jur>', 
he  exclaimed  to  a  friend,  as  they  left  the  court-room,  wiping 
the  tears  from  their  eyes,  "He's  alive,  sir;  he's  alive!" 
Fine  rhetoric  and  the  magnetic  power  of  the  orator  had 
great  influence  upon  him.  In  the  trial  of  a  case,  after  leav- 
ing the  bench,  in  which  he  was  opposed  by  Mr.  Ewing,  of 
Ohio,  he  became  so  interested  in  the  latter's  argument  that 
he  involuntarily  nodded  his  head  to  every  proposition, 
although  squarely  opposed  to  his  own  views. 

As  a  judge,  his  demeanor  was  marked  by  every  element 
of  excellence.  He  was  patient,  courteous,  attentive  in  fact 
as  well  as  in  seeming,  gentle  to  all,  and  most  gentle  to  young 
men,  whom  any  touch  of  severity  might  have  embarrassed 
or  discouraged ;  and  yet  beneath  all  his  courtesy  there  lay  a 
firmness  and  a  sense  of  the  dignity  and  proprieties  of  his 
high  place  that  made  him  wholly  unassailable. 

In  the  company  of  strangers  or  passing  acquaintances  he 
was  painfully  diffident,  exhibiting  a  nervous  shrinking  from 
any  contact  with  the  boisterous  or  the  rude.  It  pained  him 
beyond  expression  to  meet  with  rough  criticism  or  unkind 
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treatment.  But  among  his  friends  he  was  very  happy,  rel- 
ishing a  good  story  and  sharp  repartee.  His  laugh,  in  these 
rare  moments  of  relaxation,  seemed  to  ring  more  merrily  than 
a  child's.  But  even  at  such  times  there  was  a  quiet  reserve, 
or  better,  perhaps,  a  dignity  of  manner,  which  forbade  any- 
thing like  familiarity.  It  was  not  artificial,  but  native,  and 
of  the  highest  degree ;  and  although  never  offensive,  it  was 
always  impregnable. 

It  was  sometimes,  indeed  often,  misunderstood  for  cold- 
ness arising  from  lack  of  sympathy  or  appreciation.  On  the 
contrary,  he  was  the  most  tender  and  affectionate  of  men. 
Despite  the  unhappy  relations  between  himself  and  wife,  he 
was  most  devotedly  attached  to  her,  and  at  her  death  wrote 
his  mother  that  he  should  never  marry  again,  since  no  one 
could  take  her  place  in  his  affections.  His  sorrow  for  his 
son  George  —  an  only  child,  who  died  at  the  age  of  twenty  — 
was  simply  appalling  to  those  who  witnessed  it.  He  shut 
himself  in  his  room,  answered  no  calls,  and  gave  no  sign  of 
life.  A  week  afterwards,  when  he  saw  that  the  door  would 
be  forced,  under  the  belief  that  he  was  dead,  he  opened  it 
long  enough  to  say  that  he  wished  to  be  left  alone.  It  was 
several  months  afterwards  before  he  received  callers,  or  con- 
tinued work  upon  his  report,  then  in  press.  The  death  of 
his  mother  affected  him  similarly  to  the  distress  of  a  friend, 
and  gave  him  the  utmost  solicitude. 

I  have  spoken  of  his  wife,  and  ought,  perhaps,  to  say 
more,  although  it  is  touching  a  subject  to  which  he  never 
referred,  and  about  which  there  is  little  positively  known. 
Returning  to  his  native  State  after  an  absence  of  twelve 
years,  Blackford  found  that  Caroline,  the  little  daughter  of 
Col.  McDonald,  who  had  climbed  upon  his  knees  and  listened 
to  his  stories  while  yet  a  student  in  her  father's  law-office, 
had  developed  into  a  beautiful  young  lady  of  most  winning 
and  attractive  manners.  She  was  fond  of  books,  especially 
brilliant  and  vivacious  in  conversation,  of  ready  wit  and  rare 
culture.  Blackford  was  fascinated,  and  during  his  brief  stay 
he  not  only  won  her  hand,  but  persuaded  her  father  to  come 
to  Indiana.     The  family  came  in  the  fall  of  1819,  and  the 
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marriage  occurred  in  the  following  spring.  At  Vincennes 
she  was  greatly  admired,  went  much  into  society,  and  ex- 
hibited a  special  fondness  for  the  company  of  gentlemen, 
who  showed  her  marked  attention.  On  the  contrary,  Judge 
Blackford,  as  we  have  seen,  was  diffident  and  retiring,  accus- 
tomed to  the  quiet  of  his  bachelor  quarters,  and  especially 
observant  of  the  proprieties  of  social  intercourse.  Indeed, 
so  unlike  were  they  that  a  coolness  sprang  up  almost  in  the 
midst  of  their  honeymoon.  She  refused  to  conform  to  his 
staid  habits,  and  he  sternly  rebuked  her  conduct,  which  to 
him  seemed  undignified,  if  not  absolutely  improper.  Their 
friends  regretted  the  estrangement,  which  occasioned  much 
comment  at  the  time,  and  seemed  likely  to  result  in  a  per- 
manent separation.  But  the  trouble,  whatever  the  cause  of 
it,  was  soon  terminated,  Mrs.  Blackford  dying  in  child-bed 
within  a  year  after  their  marriage.  He  was  seventeen  years 
her  senior. 

At  Judge  Blackford's  death  he  left  an  estate  valued  at  a 
quarter  of  a  million.  Yet  he  was  in  no  sense  a  slave  to 
money-making.  At  the  time  of  his  appointment  to  the 
Supreme  Bench  the  pay  of  a  judge  was  |l8oo.  This  was  re- 
duced in  the  following  year  to  $700,  Twenty  years  later 
(January,  1837)  it  was  increased  to  ;Ji, 500,  where  it  remained 
until  after  the  adoption  of  the  new  Constitution,  when  it  was 
again  reduced  (June,  1852),  to  $\,200,  He  received,  there- 
fore, an  average  of  about  III, 000  a  year.  The  publication 
of  his  Reports  netted  him  one-third  as  much  more,  making  a 
sum  total  earned  during  his  thirty-five  years  upon  the  bench 
of  less  than  1150,000.  But  his  judgment  was  so  sound  that 
fortune  came  to  him  easily,  by  simply  investing  his  earnings 
in  good  property,  the  natural  rise  of  which,  in  a  new  country, 
could  not  do  otherwise  than  make  him  rich.  The  lots  upon 
which  Blackford's  Block,  in  Indianapolis,  was  erected  cost 
him  $600  in  183 1.  Other  property,  centrally  located  was 
secured  at  equally  low  figures,  all  of  which  he  refused  to 
sell.  In  the  course  of  a  trade  he  became  joint-owner  with 
Gov.  Baker  of  a  triangular  lot  which  could  not  be  divided, 
and  which  it  was  desirable  to  sell.     But  he  could  not  be  in- 
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duced  to  relinquish  his  part  of  it.  He  was  sixty-five  years 
old  when  he  made  his  first  deed.  This  indisposition,  to  sell 
resulted  not  so  much  from  a  desire  to  profit  by  the  rise  in 
value  as  to  save  himself  the  annoyance  of  reinvesting  the 
proceeds.  He  once  remarked  to  a  friend  that  his  property 
was  accumulated  by  mere  accident,  since  his  investments  in 
real  estate  were  made  solely  to  avoid  the  care  which  might 
otherwise  interfere  with  his  studies.  While  cashier  of  the 
Vevay  Bank,  he  became  aware  of  gross  frauds  in  its  manage- 
ment, and  resigned  in  consequence.  Shortly  afterwards  the 
bank  failed.  This  shattered  his  confidence  in  moneyed  in- 
stitutions, and  ever  after  he  steadfastly  refused  to  invest  or 
deposit  a  dollar  in  a  bank.  Rather  than  do  so,  he  frequently 
allowed  his  salary  to  remain  for  years  in  the  State  treasury. 
When  the  State  was  paying  in  scrip,  bearing  six  per  cent  in- 
terest, he  had  his  salary  set  off  quarterly,  but  declined  to 
draw  it  for  six  years,  when  he  received  principal  and  interest, 
nearly  double  the  amount  of  his  salary  for  that  period. 

As  I  have  said,  he  was  a  man  of  sound  judgment  in  busi- 
ness affairs,  but  he  exhibited  his  characteristic  carefulness 
and  caution.  The  real  estate  purchased  always  lay  within 
the  city  limits  of  Indianapolis.  Every  contract  and  paper 
was  submitted  to  a  lawyer  in  active  practice.  He  declined 
to  use  the  printed  blank  form  of  deed  or  mortgage,  and  in- 
sisted upon  writing  all  notes  in  his  own  neat,  elegant  hand. 
His  tenants  were  frequently  visited,  the  property  kept  in 
good  repair,  and  the  rent  carefully  adjusted. 

Judge  Blackford  has  been  called  penurious  and  miserly. 
These  are  harsh  terms,  and  may  not  have  been  deserved. 
He  was  rather,  I  should  say,  a  man  of  rare  economy,  whose 
simple  toilet  and  inexpensive  habits  grew  upon  him  by  reason 
of  long  disassociation  with  his  fellow-men.  He  was  particu- 
larly neat  in  his  dress,  wearing  nothing  but  broadcloth,  cut 
in  the  latest  style ;  and  it  is  not  unlikely  that,  had  his  wife 
lived,  and  their  marriage  proved  a  happy  one,  his  manner  of 
living  would  have  been  more  generous  and  wholesome.  As 
it  was,  he  lived  like  a  hermit.  For  twenty  years  he  occu- 
pied a  room  in  the  old  governor's  house  in  the  Circle.     It 
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was  uncarpeted,  his  bed  lay  upon  the  floor,  and  the  table 
and  few  chairs  were  of  the  plainest  pattern.  He  took  his 
meals  at  a  cheap  boarding-house  across  the  way,  but  when 
specially  engaged,  or  when  confined  with  rheumatism,  which 
afflicted  him  in  his  latter  years,  he  lived  for  days  at  a  time 
upon  crackers  and  cheese,  a  supply  of  which  he  always  kept 
on  hand.  Though  most  abstemious  in  his  habits,  he  was 
never  without  good  liquors.  These  he  set  before  his  friends, 
in  as  limited  quantities  as  he  used  himself.  One  evening, 
after  his  confirmation,  in  1843,  he  banqueted  five  Whigs  who 
had  voted  for  him,  spreading  before  them  two  pounds  of 
hard-shelled  almonds,  a  few  crackers,  and  a  single  bottle  of 
champagne.  The  nuts  were  cracked  under  his  boot-heel  on 
the  floor. 

Such  was  Judge  Blackford,  as  I  learn  his  character.  He 
was  in  no  sense  a  great  man,  and  candor  compels  the  admis- 
sion that,  in  some  respects,  he  was  a  very  ordinary  man. 
But  what  he  lacked  in  greatness  he  made  up  in  industry, 
while  the  strength  and  purity  of  his  character  made  him  a 
power  among  men. 

D.  S.  Alexander. 

Indian  APous,  1880. 
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Sedgwick  on  Damages.  A  Treatise  on  the  Measure  of  Damages ;  or.  An 
Inquiry  into  the  Principles  which  Govern  the  Amount  of  Pecuniary  Com- 
pensation^ awarded  by  Courts  of  Justice.  By  Theodore  Sedgwick, 
author  of  **A  Treatise  on  Statutory  and  Constitutional  Law."  Seventh 
Edition.  By  Arthur  G.  Sedgwick  and  G.  Willett  Van  Nest.  In 
two  Volumes,  1469  pp.  New  York:  Baker,  Voorhis  &  Co.,  Law 
Publishers,  66  Nassau  Street.     1880. 

This  work  has  had  a  general  run.  The  first  edition  appeared  in 
1847  y  t^c  second  edition,  revised  by  the  author,  was  published  in 
1852.  A  third  edition,  prepared  by  the  author^  with  the  aid  of  the 
Abbott  Brothers,  was  published  in  1858.  Ten  years  elapsed  be- 
fore the  fourth  edition  appeared,  and  this  was  prepared  under  the 
editorial  supervision  of  H.  D.  Sedgwick,  of  the  New  York  bar. 
A  single  year  was  sufficient  to  exhaust  this  edition  ;  and  the  fifth 
edition  appeared  in  1869,  edited  by  Arthur  G.  Sedgwick,  of  the 
Boston  bar,  a  son  of  the  author,  one  of  the  editors  of  the  present 
edition.  Then  there  was  a  lapse  of  five  years,  when  the  sixth 
edition  was  presented  to  the  profession,  again  edited  by  H.  D. 
Sedgwick.  After  a  further  lapse  of  six  years,  the  preparation  of  a 
thoroughly  revised  edition  has  fallen  to  the  lot  of  Mr.  Arthur  G. 
Sedgwick  and  Mr.  G.  Willet  Van  Nest.  The  first  volume  of  this 
edition  was  completed  and  printed  in  1879;  ^  portion  of  the 
work  had  been  done  on  the  second  volume,  when  the  serious  ill- 
ness of  Mr.  Van  Nest  rendered  it  impossible  for  him  to  continue 
his  labors,  and  the  work  of  completing  the  task  therefore  devolved 
upoa  Mr.  Sedgwick.  Fortunately  he  was  able  to  secure  the  assist- 
ance of  Mr.  William  Parker,  of  the  New  York  bar,  by  whom  the 
work  on  the  second  volume,  under  his  supervision,  was  done.  In 
the  preface  to  this  edition,  acknowledgments  are  also  paid  to  Mr. 
Henry  B.  Stapler,  Mr.  Ernest  Howard  Crosby,  Mr.  Charles  F. 
Biake,  and  Mr.  Frederick  H.  Betts,  all  of  the  New  York  bar. 
Some  of  these  gentlemen  have  contributed  notes  upon  special 
topics,  which  are  of  exceptional  value.  It  is  no  disparagement  to 
the  claims  of  this  edition  to  the  confidence  of  the  profession  that 
so  many  gentlemen  have  joined  their  several  experiences  in  its 
preparation. 


Digitized  by 


Google 


930  BOOK   REVIEWS. 

The  State  of  Massachusetts  has  produced  several  families  of 
eminent  lawyers  and  public  men  in  which  marked  ability  have 
been  handed  down  from  sire  to  son  through  several  generations,  in 
such  a  manner  as  to  dispute  the  oft-repeated  assertion  that  genins 
is  not  hereditary.  Among  these  families  may  be  mentioned  the 
Adamses,  the  Quinc)rs,  the  Lowells,  the  Danas,  the  Dexters, 
and  last  but  not  least,  the  Sedgwicks.  Of  the  latter  family  there 
were  three  christened  Theodore.  The  first,  after  having  been  a 
senator  of  the  United  States  and  speaker  of  the  House  of  Repre- 
sentatives, became  a  member  of  the  Supreme  Judicial  Court  of 
Massachusetts  in  1802.  The  judges  of  that  court  hitherto  seemed 
to  have  been  a  stern  and  unsociable  set,  more  bent  upon  an  inflex- 
ible discharge  of  duty  than  upon  a  deference  to  the  courtesies  and 
amenities  of  life.  Mr.  John  T.  Morse,  Jr.,  in  an  article  on 
**  Boston  Lawyers  in  the  Old  Days,"  in  the  November  number  of 
the  International  Review,  credits  Mr.  Sedgwick  with  having  been 
the  first  member  of  that  bench  who  effected  any  important  change 
in  this  regard.  He  describes  him  as  a  man  of  fine  personal  ap- 
pearance, of  dignified  and  courteous  deportment,  though  with 
something  of  display  in  manner.  **  His  example,  however,"  con- 
tinues Mr.  Morse,  "  exerted  a  salutary  influence  upon  his  associ- 
ates, who  were  apparently  shamed  into  a  behavior  more  becoming 
their  situation.  The  author  of  the  present  work  appears  to  have 
inherited  the  goodness  of  heart  as  well  as  the  abilities  of  his 
grandfather,  for  he  dedicated  his  work  on  **  Statutory  and  Consti- 
tutional Law  "  to  the  memory  of  his  deceased  wife,  a  circumstance 
which  endears  his  memory  to  his  professional  brethren,  and  leads 
to  a  desire  to  know  more  of  his  personal  history  and  character. 
Certain  it  is  that  he  has  done  more  than  all  the  other  Sedgwicks 
to  give  permanency  to  the  family  name.  When  granite  Massa- 
chusetts shall  have  mouldered  and  family  records  shall  have 
crumbled  into  dust,  men  of  learning  will  repeat  the  name 
of  a  man  who  has  formulated  and  reduced  to  system  the  rule 
of  the  common  law  relating  to  the  measure  of  damages ;  whose 
acute  penetration  and  broad  understanding  enabled  him  to 
make  clear,  at  every  step,  the  reasons  and  considerations  of  policy 
upon  which  those  rules  rest,  and  whose  learning  enabled  him  to 
enrich  his  theme  and  give  interest  to  it  by  an  intelligent  compar- 
ison between  the  rules  of  the  common  law  relating  to  damages  and 
those  of  the  Roman  law  and  some  of  the  modem  causes  founded 
upon  it. 
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So  little  has  been  found  to  criticise  in  the  author's  method  of 
treatment  that  his  text  has  stood  to  the  present  time  without  alter- 
ation. Its  diction  is  most  excellent ;  the  reader  is  conducted  to 
the  central  point  of  every  subject  by  an  easy  and  natural  road. 
The  r^re  merit  is  attained  of  presenting  a  body  of  rules  with  a 
philosophical  discussion  of  the  reasons  upon  which  they  rest,  with- 
out neglecting  that  copiousness  of  illustration,  drawn  from  actual 
adjudications,  which  is  so  justly  esteemed  by  practitioners  and 
judges. 

At  the  same  time  the  growth  and  development  of  the  subject 
have  been  so  rapid  that  one  can  scarcely  turn  from  these  volumes 
without  regretting  that  the  author  had  not  lived  to  carry  out  the 
plan  which  he  had  in  his  mind  at  the  time  he  edited  the  second 
edition  —  that  of  remodelling  the  text  of  the  entire  work  so  as  to 
keep  it  abreast  with  the  state  of  the  law  as  found  in  the  adjudicated 
cases.  To  attain  this  end  has  necessarily  been  the  task  of  the 
editors,  and  surely  no  one  could  wish  that  any  other  hand  than 
that  of  the  author  himself  should  be  permitted  to  make  any 
changes  in  the  text.  Nevertheless,  as  it  stands,  the  work  illus- 
trates the  difficulty  of  preserving  a  legal  treatise  through  several 
editions  as  a  useful  book  for  practising  lawyers,  by  merely  re- 
writing the  notes  and  accumulating  new  decisions  upon  them. 
By  this  means  the  text  ultimately  becomes  to  a  great  extent 
swallowed  up  by  the  notes.  The  latter  are,  to  a  judge  and  prac- 
titioner, the  principal  source  of  information,  while  at  the  same 
time  the  necessity  of  condensation,  in  the  handling  of  a  great 
mass  of  materials,  makes  them  necessarily  greatly  inferior  in 
character  and  structure  to  the  text.  Sometimes  a  master- hand 
assumes  the  duties  of  editor  of  some  work  to  which  he  has  con- 
ceived an  interest ;  the  productions  of  his  own  genius  come  to  the 
front  and  assume  first  rank,  while  the  text  of  the  author  whose 
name  he  has  concluded  to  perpetuate  sinks  into  the  background, 
and  serves  only  to  give  connection  to  what  he  himself  has  to  say. 

We  are  confident  that  the  editors  of  the  volumes  before  us  have 
discharged  their  offices  in  a  manner  which  deserves  the  thanks  of 
the  profession.  A  number  of  the  notes  are  exhaustive  essays  upon 
particular  subjects  ;  the  very  latest  cases  are  cited,  and  the  mass  of 
illustrative  material  presented  in  the  notes  is  very  great.  The 
previous  edition  had  become  a  bulky  volume;  the  notes  had 
become  very  numerous,  and  were  necessarily  condensed  in  small 
type.     These  facts  fully  justify   the  course  of  the   publishers  in 
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bringing  out  the  present  edition  in  two  volumes,  the  text  in  type  so 
large  and  clear  as  to  be  grateful  to  the  eye,  and  the  notes  in  type 
larger  than  that  usually  employed  in  such  cases. 

It  is  no  disparagement  to  other  excellent  works  on  Damages  to 
say  that  there  is  none  entitled  to  rank  with  this.  It  is  one  of  the 
very  best  law-books  which  have  been  produced  in  the  English 
language.  It  entitles  its  author  to  a  rank  similar  to  that  enjoyed 
by  Blackstone,  Kent,  and  Story.  It  is  one  of  the  very  few  Amer- 
ican law-books  which  have  been,  and  are  still  cited  as  authority  in 
the  courts  of  Westminster  Hall.  Such  is  the  breadth  with  which 
every  topic  is  discussed  that,  in  our  judgment,  there  is  no  work  of 
the  same  magnitude  so  well  calculated  to  convey  to  the  beginner 
the  underlying  principles  of  the  common  law.  We  believe  that 
its  text  should  form  a  part  of  every  course  of  legal  study.  No 
person  is  qualified  to  advise  clients  or  to  prosecute  or  defend  law- 
suits who  is  not  familiar  with  the  principles  which  it  involves  and 
illustrates  ;  and  no  book  has  been  written  in  which  these  prin- 
ciples are  so  well  embodied  and  expressed. 

Charging  the  Jury.    A  Monograph.    By  Seymour  D.  Thompson.    St 
Louis:  W.  H.  Stevenson.     1880. 

Lord  Lytton,  in  recording  the  trial  of  Eugene  Aram,  describes 
the  effect  of  the  prisoner's  plea  upon  the  jury  and  the  spectators. 
The  greatest  sensation  followed  his  magnificent  defence.  Sym- 
pathy, compassion,  regret,  and  admiration  were  united,  and  seemed 
to  demand  the  prisoner's  instant  acquittal  and  liberation.  But  the 
trial  was  not  yet  over ;  one  act  remained  before  the  criminal's  fate 
was  placed  in  the  jurors*  hands  —  the  judge's  charge.  The  writer 
states  his  regret  that  no  minute  and  detailed  account  of  the  trial 
remains  except  the  prisoner's  defence.  The  summing  up  of  the 
judge,  he  says,  was  considered  at  the  time  scarcely  less  remarkable 
than  the  speech  of  the  prisoner.  He  stated  the  evidence  with 
peculiar  care  and  at  great  length  to  the  jury.  He  observed  how 
the  testimony  of  other  witnesses  confirmed  that  of  the  principal 
one ;  and  then,  touching  on  the  contradictory  parts  of  the  latter, 
made  them  understand  how  natural  and  inevitable  was  some  such 
contradiction  in  a  witness  who  had  not  only  to  give  evidence 
against  another,  but  to  refrain  from  criminating  himself.  Com- 
menting  at  last  on  the  defence  of  the  prisoner,  who,  as  if  disdaining 
to  rely  on  aught  save  his  own  genius  and  his  own  innocence,  had 
called  no  witnesses  and  employed  no  counsel^  and  eulogizing  its 
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eloquence  and  art  until  he  had  destroyed  its  effect  by  guarding 
the  jury  against  that  impression  which  eloquence  and  art  produce 
in  defiance  of  simple  fact,  he  instructed  them  that  the  prisoner  had 
yet  alleged  nothing  to  invalidate  the  positive  evidence  against  him. 
The  sober  words,  the  hard  reasoning  of  the  judge,  soon  disap- 
pointed the  effects  of  the  prisoner's  passionate  appeal.  **  I  have 
often  heard  from  men  accustomed  to  courts  of  law,"  said  Lord 
Lytton,  ''that  nothing  is  more  marvellous  than  the  sudden  change 
in  a  jury's  mind  which  the  summing  up  of  the  judge  can  produce ; 
and  in  the  present  instance  it  was  like  magic/'  Eugene  Aram  was 
found  guilty,  and  his  sentence  preceded  his  confession  by  only  a 
few  hours.  The  position  of  a  trial  judge  in  those  times,  and  in 
England  even  yet,  was  and  is  a  great,  a  responsible,  and  a  power- 
ful one.  But  how  his  power  has  been  shorn  and  his  dignity  has 
has  been  taken  away  in  nearly  all  the  American  States  requires 
only  a  perusal  of  Judge  Thompson's  monograph  to  understand. 
Our  modern  legislators  have  viewed  the  judge  as  a  part  of  the 
administration  of  justice  which,  not  being  able  to  abolish  en- 
tirely, they  must  make  entirely  powerless.  By  a  succession  of  stat- 
utes, requiring  him  to  instruct  the  jury  only  in  writing,  prohibiting 
him  from  expressing  a  single  opinion  or  a  single  question  oi'  fact  in 
their  presence,  they  have  succeeded  in  suiting  the  American  nisiprius 
judge  to  the  idea  of  Home  Tooke  :  **  As  for  the  judge  and  crier, 
they  are  here  to  procure  order ;  we  pay  them  handsomely  for  their 
attendance^  and  in  their  proper  sphere  they  are  of  some  use,  but 
they  are  hired  as  assistants  only  "  — except  that  they  omit  entirely 
to  pay  them  handsomely.  The  jury  system,  as  it  came  to  us  from 
England,  may  or  may  not  be  the  best  system  that  can  be  devised ; 
but  if  there  can  be  a  worse  one  than  our  present  one,  we  do  not 
know  where  it  is  to  be  found.  Its  absurdities  we  have  not  space 
to  point  out,  and  Judge  Thompson  has  sufficiently  performed  that 
task  in  his  preface.  Though  he  has  not  started  a  new  reform,  he 
has  given  force  and  impulse  to  a  growing  desire.  But,  bad  as  it  is, 
the  lawyer  and  judge  want  all  the  practical  information  on  the 
law  of  judge  and  jury  that  can  be  had,  and  in  the  present  work 
they  will  find  a  valuable  handbook.  In  a  volume  of  two  hundred 
pages,  the  author  states  the  rules  laid  down  by  the  courts  as  to  or- 
dering nonsuits  and  directing  verdicts,  instructing  the  jury,  grant- 
ing and  refusing  new  trials,  briefly  and  succinctly.  A  very  large 
number  of  cases  are  cited,  and  we  are  inclined  to  believe  that, 
though  the  smallest,  it  will  not  be  the  least  useful  of  the  distin- 
guished author's  productions.  J.  D.  L. 
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Farm  Law.  A  Treatise  on  the  Legal  Rights  and  Liabilities  of  Farmen.    By 
Edmund  H.  B.  Bennett,  LL.D.    New  York:    Orange  Judd  Co. 
land,  Me. :  Hoyt,  Fogg  &  Donham. 

This  is  a  substantial  reproduction  of  a  lecture  by  Prof.  Bennett 
before  the  Massachusetts  State  Board  of  Agriculture  two  years  since, 
which  met  such  approval  as  led  to  its  preservation  in  book  form. 
With  the  index,  etc. ,  it  makes  a  neat  volume  of  one  hundred  and 
twenty  pages,  from  which  farmers  may  derive  much  valuable  in- 
formation on  topics  of  laws  relating  to  their  calling.  Of  course 
it  will  not  make  them  lawyers,  but  it  will  obviate  numerous  mis- 
takes, and  save  lawyers'  fees  just  as  simple  domestic  remedies 
often  avert  a  call  upon  the  doctor. 

A  Practical  Treatise  on  Fractures  and  Dislocations.  By  Frank 
Hastings  Hamilton,  A.M.,  M.D.,  LL.D.,  etc.  Sixth  American  edition, 
revised  and  improved.  8  vo.  pp.,  909.  Philadelphia :  Henry  C  Lea's 
Son  &  Co.     18S0. 

Dr.  Hamilton's  work  is  justly  held  in  the  highest  esteem,  both 
in  this  country  and  abroad.  Indeed,  it  is  the  standard  work  on 
this  subject,  and  is  replete  with  original  matter.  There  is  nothing 
in  it,  however  J  of  special  interest  to  the  lawyer,  except  on  the 
theory  that  "  the  sparks  of  all  the  sciences  in  the  world  are  cov- 
ered up  in  the  ashes  of  the  law."  We  will  not,  therefore,  trench 
on  the  domain  of  our  brothers,  the  doctors,  in  attempting  (even 
were  we  are  capable)  to  review  minutely  this  work. 


Digitized  by 


Google 


NOTES.  935 


NOTES, 

Report  of  the  Third  Annual  Meeting  of  the  American  Bar  Associa- 
tion, HELD  AT  Saratoga,  August,  1880.  —  This  is  a  pamphlet  .volume  of 
ovpr  200  pages,  and  of  very  general  interest  to  the  profession  at  large.  Be- 
sides full  minutes  of  the  proceedings,  it  contains  an  appendix  in  which  are  re- 
produced and  preserved  the  address  of  the  president  of  the  association,  Hon. 
B.  H.  Bristow,  on  Noteworthy  changes  in  Statute  Laws  of  the  Several  States 
and  of  the  United  States  during  the  preceding  year ;  a  paper  on  Sunday  Laws,  by 
Henry  E.  Young ;  an  address  on  Alexander  Hamilton  and  William  Paterson, 
by  Courtland  Parker;  a  paper  by  George  Tucker  Bispham,  on  Rights  of  Msu 
terial-men  and  Employees  of  Railroad  Companies  as  against  Mortgagees ;  and 
a  paper  by  Henry  D.  Hyde,  on  Extradition  between  the  States.  It  will  be 
seen  that  these  addresses  and  papers  cover  important  topics  of  very  various 
concern.  They  are  by  men  of  mark,  put  upon  their  metal  by  the  place  and  the 
audience.  Not  one  of  them  but  merits  careful  attention.  Copies  of  this  re- 
port, no  doubt,  can  be  had  on  application  to  the  secretary,  Edward  Otis  Hink- 
ley,  Esq.,  Baltimore.  The  membership  has  already  grown  to  over  550,  which 
indicates  the  secure  hold  the  association  has  already,  in  three  years,  obtained 
upon  the  profession.  The  fourth  annual  meeting  will  be  held  at  Saratoga  on 
August  17,  18,  and  19,  1881,  and  we  counsel  our  readers  who  are  not  already 
so  to  become  members  at  once,  and  to  attend  that  meeting. 

In  the  United  States,  ex  rel.  Thomas  McBride,  v.  Carl  Schurz,  Secretary  of 
the  Interior,  the  United  States  Supreme  Court  have  recently  laid  down  this  im- 
portant  doctrine,  that  delivery  of  the  patent  is  not  essential  to  pass  title  from 
the  United  States.  They  hold  that  when  the  patent  is  signed,  countersigned, 
sealed,  and  recorded,  the  title  then  passes  to  the  grantees,  whose  acceptance 
will  be  presumed  from  efforts  to  procure  the  grant,  or  from  demand  for  posses- 
sion of  the  patent.  If  delivery  is  refused,  mandamus  will  lie.  The  signifi- 
cance of  this  decision  in  the  Western  States  and  Territories  will  be  appre- 
ciated. 

Among  new  ventures  in  legal  journalism,  we  note  the  Canadian  Law  Times, 
a  monthly  magazine,  of  which  the  first  (January)  number  is  before  us.  It  is 
published  by  Caswell  &  Co.,  Toronto.  There  is  room  for  such  a  magazine 
in  the  Canadas,  and  this  specimen  number  is  well  done.  The  leading  article. 
The  Law  of  Allegiance  in  Canada,  seems  carefully  written. 

We  have  just  received,  too  late  for  this  number,  the  new  edition  of  High 
on  Injunctions,  of  which  we  expect  to  speak  at  some  length  after  the  examina- 
tion it  merits. 

The  article  on  the  Property  Rights  of  Married  Women,  supplemental  to  the 
paper  of  Mr.  Hitchcock,  in  our  December- January  number,  which  was  to  ap- 
pear at  this  time,  is  delayed,  owing  to  the  desire  of  the  writer  to  make  his  ex- 
aminations of  a  difficult  theme  exhaustive,  and  its  treatment  full  and  thorough. 
It  will,  no  doubt,  appear  in  our  next  number. 
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BI-MONTHLY  DIGEST  OF  CASES  REPORTED  IN 
AMERICAN  LAW  PERIODICALS. 

PREPARED   BY   GEORGE  MILLS,  ESQ.,  OF   THE   ST.  LOUIS   BAR. 

[The  purpose  of  this  department  of  the  Reyisw  is  to  advise  the  profession 
of  all  the  points  decided  in  the  latest  reported  cases  of  importance,  and  to 
show  how  complete  reports  of  the  same  may  he  ohtained.  To  this  end,  a 
syllabus  of  each  case  is  given,  together  with  the  name,  date,  and  page  of  the 
journal  where  the  case  is  reported.]- 


NAMK. 


ABBREVIATION. 


ADDRESS. 


PUBUSHBD.      PBICB 


Albany  Law  Journal. 
American  Law  Record. 
American  Law  Register. 
American  Law  Review. 
Central  Law  Journal. 
Chicago  Legal  News. 
Coloratio  Law  Reporter. 
Federal  Reporter. 
Internal  Revenue  Record. 
Law  Magazine  and  Review. 
Legal  Intelliffencer, 
New  Jersey  Law  Journal. 
North -Western  Reporter. 
Pacific  Coast  Law  Journal. 
Reporter. 

Southern  Law  Journal  \ 
and  Reporter.  ( 

Texas  Law  Journal. 
Virginia  Law  Journal. 
Washington  Law  Reporter. 
Weekly  Jurist. 
Weekly  Notes  of  Cases. 
Western  Jurist. 
Wisconsin  Lesal  News. 


Alb.  L.  J.  Albany,  N.  Y. 

Am.  L.  Rec.       Cincinnati,  O. 
Am.  L.  Reg.       Philadelphia,  Pa. 
Am.  L.  Rev.      Boston,  Mass. 
Cent  L.  J.         St.  Louis,  Mo. 
Ch.  Leg.N.        Chicago,  111. 
Col.  L.  Rep.      Denver,  Col. 
Fed.  Rep.  St.  Paul.  Minn. 

Int.  Rev.  Reo.   Washington,  D.  C. 
L.  Mag.  &  Rev.London. 
Leg.  Int.  Philadelphia,  Pa. 

N.  J.  L.  J.  Newark,  N.  J. 

N.  W.  Rep.        St.  Paul,  Minn. 
Pac.  Coast  L.  J.  San  Francisco,  Cal 
Rep.  Cambridge,  Mass. 

South.  L.  J.  9l  R.  Nashville. 


Texas  L.  J. 
Va.  L.  J. 
Wash.  L.  Rep. 
Week.  Jur. 
W.  N.  C. 
West.  Jur. 
Wis.  Leg.  N. 


Tvler,  Texas. 
Richmond,  Va. 
Washington,  D.  C. 
Bloomington,  111. 
PhUadelphia,Pa. 
Des  Moines,  Iowa. 
Milwaukee,  Wis. 


Weekly. 

Monthly. 

Monthly. 

Monthly. 

Weekly. 

Weekly. 

Monthly. 

Weekly. 

Weekly. 

Quarterly. 

Weekly. 

Monthly. 

Weekly. 

Weekly. 

Weekly. 

Monthly. 

Weekly. 

Monthly. 

Weekly. 

Weekly. 

Weekly. 

Monthly. 

Weekly. 
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Administration.  —  Personalty  as  heritable  property,  —  In  Wisconsin  pe^ 
sonal  property  has  no  heritable  quii\ity.  Therefore  the  sole  heirs  of  an  in- 
testate have  no  such  title  to  the  personal  property  of  the  estate  as  to  have 
the  right  to  bring  an  action  upon  a  note  ^iven  to  the  ancestor,  and  which 
they  found  among  his  assets,  without  administration  and  an  order  of  distri- 
bution. Evidence  by  reputation,  that  the  intestate  left  no  debts,  and  that  the 
witnesses  did  not  know  of  anv,  is  quite  insufficient  to  establish  the  fact  The 
only  satisfactory  evidence  of  such  fact  would  be  administration,  with  the 
proper  notices,  and  the  fact  that  no  claims  had  been  presented.  —  Murphv 
et  al.  V,  Hanrahan,  Sup.  Ct  W^is.,  Wis.  Leg.  N.,  December  28,  p.  73. 

Pleadings  on  petition  for  revocation  of  letters.  —  A  petition  hy  a  person 

claiming  a  prior  right  to  administer  on  an  estate,  for  the  removal  of  the  act- 
ing administrator  and  appointment  in  his  place,  is  in  the  nature  of  the  com- 
plaint ;  the  grounds  of  opposition  thereto  on  the  part  of  the  administrator 
are  in  the  niiture  of  an  answer ;  there  is  no  need  of  any  replication  to  such 
answer;  and  there  is  no  error  in  denying  a  motion  for  judgment  on  the 
pleadings  by  the  administrator  based  upon  the  claim  that  the  grounds  of  op- 
position are  not  denied.  —  Estate  of  Wooten  ©.  Wooten,  Sup.  Ct  Cal.,  Pic 
Coast  L.  J.,  January  8,  p.  755. 

Admikaltt.  —  Charter-party  —  ** About  to  sail." —  The  words  "  about  to  sail " 
from  a  foreign  port  "  with  cargo  "  to  an  American  port,  contained  in  a  char- 
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Admiralty  —  Continued. 

ter^party,  mean  "about  ready  to  sail  with  cargo."  A  vessel,  therefore,  not 
more  than  three-elevenths  loaded,  and  the  time  of  finishing  subject  to  all  the 
contingencies  of  wind,  weather,  labor,  and  boats,  incident  to  an  open  roadstead 
on  the  northern  coast  of  Africa,  cannot  be  considered  as  "about  to  sail  with 
cargo  "  within  the  meaning  of  the  charter-party.  —  Von  Lingen  v.  Davidson, 
U.  S.  Cir.  Ct  Dist  Md.,  Sep.,  January  5,  p.  4. 

—  Foreclosure  of  lien  for  repairs  of  vessel  in  State  court  —  Title»  —  A  State 
court  has  not  jurisdiction  to  foreclose  a  possessory  lien  for  repairs  and  sell  a 
vessel ;  and  a  purchaser  at  a  sale  of  a  vessel  under  the  order  of  a  State  court 
in  such  suit  does  not  become  the  owner  of  the  vessel,  and  will  not  be  allowed 
in  a  Federal  court  to  file  a  claim  and  defend  as  owner  in  an  admiralty  suit.  — 
Terrill  ©.  Schooner,  U.  S.  Cir.  Ct.  Dist,  N.  Y.,  liep.,  November  17,  p.  619. 

^-^  Collision  —  LibellanCs  vessel  lashed  to  tug  —  Prima  facie  case,  —  In  a  suit 
in  admiralty  for  damages  for  a  collision,  where  the  libellant's  vessel  was  lashed 
to  the  side  of  one  of  the  vessels  libelled;  and  each  of  the  vessels  proceeded 
against  admitted  Itbellant  to  be  free  from  fault,  but  charged  the  fault  upon 
its  co-defendant :  Held,  that  the  libellant  cannot  rest  upon  the  pleadings, 
but  must  show  one  or  more  of  the  vessels  in  fault  by  proof  sufiScient  to  malce 
a  prima  facie  case.  —  McNally  v.  Tug  Dayton,  etc.,  U.  S.  Cir.  Ct.  South. 
Dist.  N.  I.,  Kep.,  January  5,  p.  8. 

AoiNCY.  —  See  Contract. 

Aliens.  —  Right  to  inherit  and  sue  for  real  estate.  —  Title  to  real  estate  in 
Texas  may  descend  and  vest  in  the  alien  heirs  of  a  citizen  of  the  United 
States  who  died  in  1865.  They  being  still  aliens  may  maintain  suit  for  such 
inheritance.  Such  suit  may  be  maintained  after  the  lapse  of  nine  years,  un- 
less the  State,  by  a  proper  proceeding,  has  had  the  estate  declared  forfeited. 
An  alien  may  derive  title  from  a  living  ancestor. —  Hanrick  v.  Hanrick,  Sup. 
Ct  Texas,  Texas  L.  J.,  December  22,  p.  287. 

Alimony.  —  Remarriage  of  divorced  wife.  —  The  mere  fact  that  the  wife,  com- 
plainant in  a  bill  for  divorce,  after  such  divorce  and  decree  for  alimony,  has 
remarried,  is  no  ground  for  a  decree  relieving  the  defendant  from  further  pay- 
ment of  alimony,  or  for  entering  an  order  reducing  such  alimony  to  a 
mere  nominal  sum.  —  Stillman  v.  Stillman,  App.  Ct  1st  Dist  III.,  Ch.  Leg. 
N.,  December  25,  p.  121. 

Arbitration.  —  Validity  of  award —  Partiality  —  Expert  testimony.  —  The 
validity  of  an  award  may  be  impeached  on  the  ground  of  partiality  or  mis- 
conduct of  the  arbitrators,  as  where  two  of  three  arbitrators  heard  the  case 
ftTsar/e,  and  signed  an  award,  although  the  three  at  a  subseauent  meeting 
resigned  the  same,  for  two  of  the  arbitrators  were  not  impartial  at  the  second 
hearing,  having  already  committed  themselves.  The  question  of  the  qualifi- 
cations of  an  expert  witness  is  largely  a  matter  of  discretion  in  the  presiding 
judge.  —  Hills  u.  Home  Ins.  Co.,  Sup.  Jud.  Ct.  Mass.,  Rep.,  December  1, 
p.  698. 

Assignment.  —  Secured  creditor — Dividend.  —  After  an  assignment  for  the 
benefit  of  creditors,  a  creditor  who  is  secured  must  first  exhaust  his  security, 
and  deduct  its  proceeds  from  his  debt,  and  then  resort  to  the  general  prop- 
erty of  his  debtor  for  the  balance  of  his  demand;  he  cannot  claim  a  dividend 
upon  his  entire  debt  — Petition  of  Knowles,  Sup.  Ct  K.  I.,  Kep.,  January  5, 
p.  27. 

Insolvent  debtor  —  Chattel  mortgage.  —  A  common-law  assignee   of  the 

property  of  an  insolvent  debtor  cannot  object  to  the  validity  of  a  chattel 
mortgage  previously  given  by  the  assignor,  on  the  ground  that  it  was  not 
duly  filed  according  to  the  statute.  A  voluntary  assignee  can  make  such 
objections  to  the  mortage  onlv  that  the  assignor  could  have  made.  — 
Hawkes,  Assignee,  v.  Pritzlaff,  if  up.  Ct  Wis.,  Wis.  Leg.  N.,  December  2, 
p.  62. 

VOL.  VI.  no.  6.  6o 
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Diaeretion  in  assignee  —  Badge  of  fraud — Opposing  creditor.  —  kfk  as- 
signment which  gives  the  assif^nee  the  discretion  to  dispose  of  the  assets  and 
pay  the  cash  as  it  is  realized  in  instalments,  or  to  retain  the  same  until  all 
the  assets  are  converted  into  money,  and  pay  out  the  whole  and  dose  up  the 
entire  matter  at  once,  is  not  fraudulent  in  hiw.  That  the  assignee  baa  the 
right  to  sell  for  cash  or  on  credit,  was  but  a  badge  of  fraud.  Any  improper 
dulay  on  the  part  of  the  assignee  would  render  him  liable  in  damxges. 
Had' the  assignor  failed  to  convoy  all  his  property  subject  to  execution  in  the 
deed  of  assignment,  one  creditor,  for  his  sole  benefit,  could  not  hare  declared 
it  absolutely  void.  — Kicks  ct  al.  v,  Copeland,  Sup.  Ct.  Texas,  Texas  L.  J., 
October  20,  p.  116. 

Attorney  and  Client. —  Contract — Agreement  of  imperfect  obligaium.— 
The  doctrine  that  the  relation  of  counsel  and  client  renders  the  parties  mutu- 
ally incapable  of  making  any  binding  contmct  of  hiring  and  service  con- 
cerning advocacy  in  litigaVion,  applies  cquall  v  whether  the  contract  bo  express 
and  specific  or  merely  implied*,  whether  the  foe  bo  special  and  named  by 
the  counsel,  and  whether  nis  duties  are  to  bo  dischai^ed  in  reference  to  a 
criminal  proceeding  ngttinst  the  client  — Robertson  v.  Macdonogh,  Eng.  High 
Ct  Just.  Irish  L.  T.,  December  4,  p.  108. 

Attornment.  —  See  Realty. 

Attachment.  —  Leaving  i/ie  State. — Plaintiff  bad  his  wagon  close  to  the 
house,  ready  to  bo  loaded  with  goods,  a  part  of  the  goods  in  boxes  out  of 
the  house,  and  the  appearance  in  the  house  indicated  a  state  of  prepnmtion 
fur  moving.  Ho  had  made  declarations  to  the.efi'ect  that  ho  was  intending 
to  go  out  uf  the  Stjite.  HeM,  that  ho  had  sUirtod  to  leave  the  State,  within 
the  meaning  of  sect  8076  of  the  Code,  so  that  his  horses,  harness,  and  \wgoii 
might  bo  IcVied  upon.  —  Graw  v.  Manning  ct  al.,  Sup^  Ct  Iowa,  Week.  Jur., 
December  16,  p.  66S. 

Bailment.  —  Debtor  and  creditor.  —  Wh^ro  personalty  which  has  been  bought 
at  aslierirt'*s  sale  by  a  creditor,  for  himself  and  other  creditors,  is  loft  with 
the  defendant  to  soil  and  to  pay  the  proceeds  to  the  said  creditors,  there  be- 
ing no  provision  for  any  balance  to  be  retained  by  the  debtor,  there  is  a 
bailment  and  no  title  is  vested  in  the  debtor  which  would  ronder  the  goods 
liable  to  bo  subsequently  levied  on  as  his  property.  —  Miller  v.  Irvine,  iJup. 
Ct  Pa.,  Uop.,  November  17,  p.  643. 

Banks  and  Banking.  —  OstensiOle  owner  of  note  —  Agent — Jiight  to  fro- 
ceeds.  —  If  the  owner  and  holder  of  a  negotiable  note  delivers  it  to  his  agent 
for  collection,  and  the  latter,  being  ostensible  owner,  delivers  it  to  abitnk 
for  collection,  and  the  bank  collects  the  same,  without  anv  notice  of  the  real 
owner,  it  may  apply  the  proceeds  to  the  payment  of  a  debt  due  it  fn>m  such 
agent,  and  the  owner  cannot  recover  the  amount  of  the  bank. — Woodf. 
Bank,  Sup.  Jud.  Ct  Mass.,  liep.,  January  12,  p.  61. 

Individual  liability  of  stockholders  —  Depositor's  rights  —  Jieeeiver.^ 
Under  the  charter  of  banking  corporations,  which  provides  that  all  the  stock- 
holders shall  be  severally  and  individually  liable  to  the  depositors  to  the 
amount  of  stock  held  by  them  respectively :  Held,  the  liability  is  to  the 
depositors  severally  and  individually,  and  they  have  the  right  to  enforce 
such  liability  bv  suits  at  law  against  the  stockholders.  Whore  the  charter 
or  sttituto  has  decided  that  the  liability  of  stockholders  shall  lie  to  tho  depos- 
itors, the  receiver  of  tho  bank,  or  the  bank,  have  no  ri^ht  to  take  the  matter 
out  of  the  hands  of  the  depositors  and  enforce  their  rights;  the  depositon 
alone  have  the  right  to  seek  a  remedv.  — Wincock  ot  al.  c.  Turpin,  bup.  Ct 
III.,  Ch.  Leg.  Adv.,  October  6,  p.  128. 

. Relation  of  bank  to  depositors — Adverse  title  of  third  pfurty  to  deposU,-- 

A  bank,  having  opened  a  deposit  account  with  n  customer  in  the  uiu&l  man- 
ner, cimnot,  inthe  absence  of  any  claim  by  n  third  party,  refuse  to  pay  o'^ 
on  demand  the  balance  standing  to  the  crdait  of  the  account*  on  tbegroimd 
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that  the  monova  dopositcd  wero  not  the  property  of  the  depositor,  but  be- 
longed to  n  third  party,  iigninst  whom  the  bank  chiimed  a  ri^ht  of  lien  or 
set-otf  for  nn  indeotendoAS  due  by  the  latter  to  the  bnnk.  In  a  suit  by  a 
depositor  n<;}iin9t  the  bank  to  recover  the  balitnco  of  a  deposit  account,  the 
defendant  offered  to  prove  that  the  moneys  deposited  by  plaintiff,  in  his 
name  wore  the  property  of  a  firm  of  which  the  dcpoisitor'was  book-keeper, 
the  deposits  bein<^  so  mode  with  the  firm*s  knowled<;e  and  approval ;  that  the 
said  Arm  was  indebted  to  the  bank  in  an  amount  exceeding  the  balance 
standing  to  the  credit  of  the  account,  which  bnlance  the  bank  claimed  to 
appropriate  to  the  payment  of  said  indebtedness.  Held^  that  the  evidence 
was  properly  excluded.  Although  money  deposited  by  A.  may  be  claimed 
by  B.  as  the  true  owner,  or  maybe  attached  by  the  judgment  creditors  of  B. 
(the  credit  on  Ihe  books  of  the  bank  being  but  pritna  facie  evidence  of 
ownership),  yet,  in  the  absence  of  any  such  claim,  the  bank  is  estopped  by 
the  contract  implied  from  the  fact  of  the  deposit,  and  by  public  policy,  from 
questioning  the  title  of  its  depositor. — National  Bank  v.  Mason,  Sup.  Ct 
Pa.,  W.  N.  C,  December  16,  p.  206. 

Bankruptcy.  —  Statute  of  Limitations.  —  The  Statute  of  Limitations  ceases  to 
run  against  a  claim  provable  in  b  inkruptcy  when  it  is  offered  for  proof,  if 
not  when  the  adjuiication  in  bankruptcy  was  had.  —  Wofford,  Admr.,  v, 
Urger,  Sup.  Cl  Texas,  Texas  L.  J.,  December  8,  p.  225. 

Secured  creditor —  Proof  of  claim.  — Holding  security  upon  property  not 

owned  by  the  buikrupt  dotM  not  prevent  a  croiitor  from  proving  his  claim 
a?  an  unsocureJ  debt,  nor  disquilifv  him  from  consenting  to  a  discharge. — 
Ko  T.  Y.  Kurine.  U.  S.  Dlst.  Ct.  Dist  N.  J.,  N.J.  L.  J.,  January,  p.  15. 

Statutory  lisn —  Priority.  —  A  lien  given  by  a  statute  will  prevail  against 

the  title  of  an  assignee  in  bankruptcy.  — Voyles,  Assignee,  0.  Parker,  U.  S. 
Cir.   Ct.  DiU.  tnJ.,   Rap.,  November  17,  p.  617. 

Suits  by  a^^igivie  —  Statute  of  Limitations.  —  It  is  not  necessary  that  a 

cause  of  action  should  originally  accrue  or  arise  within  two  years  betbro  suit 
brou'^ht  bv  an  assignee  in  bankruptcy.  It  is  only  necessary  that  it  should  ex- 
ist at  the  dliiig  of  the  petition  in  bankruptcy,  and  that  suit  upon  it  should 
be  brought  by  the  assignee  within  two  yeaVs  after  his  appointment  to  of- 
fice.—  IVu^teoi,  etc.,  D.  Bojsieux,  U.  S.  Cir.  Ct.  E:ist.  Dist  Va.,  Rep., 
November  17,  p.  622. 

Apnointment- of  asnjnee  penilnj  suit. —  When  an  assignee  of  a  bank- 
rupt aefendant  is  a'lpointed  during  the  pendency  of  an  action,  the  other  de- 

'  fondants  have  no  right  to  have  such  assignee  made  a  party  defendant.  If 
they  have  any  claim  fur  contribution  thev  muU  resort  to  the  proceedings  in 
bankruptcy. — Oliver©.  Cunningham,  U.  8.  Cir.  Ct.  West  Dist  Mich., 
Ch.  Log.  N.,  November  5,  p.  60. 

Fiduciary  debt.  —  The  appropriation  by  a  bankrupt  of  the  proceeds  of 

a  draft  or  note  sent  by  a  foreign  correspondent  for  collection  does  not  consti- 
tute a  debt  *'in  a  fiduciary  capacity,"  within  the  meaning  of  the  exception  in 
the  Bankrupt  ;Lct  Such  debts  arc  held  to  be  technical  or  express  trusts,  and 
not  those  that  are  implied  or  spring  from  a  contract  —  Green's  Bank  v.  Chil- 
ton, Sup.  Ct  Miss.,  Ch.  Leg.  N.,  November  6,  p.  62. 

—  Preferred  creditor.  —  In  the  absence  of  fraud,  a  creditor  may  prove  his 
whole  debt  even  after  a  recoverv  has  been  had  against  him  as  for  a  prefer- 
ence.—Re  Reed,  U.  S.  Cir.  Ct,'^Dist.  Mass.,  Rep.,  December,  p.  034. 

Bills  and  Notes.  —  Acceptance  —  Bill  of  ladiny  —  Presumption  of  accept- 
ance,—  A  presumption  of  the  acceptance  of  a  draft  is  raised  where  a  bill 
of  lading  which  would  not  come  to  the  possession  of  the  drawees  is  found  in 
their  possession,  and  the  bill  of  lading  will  be  presumed  to  be  the  property 
of  the  acceptors.  Though  the  acceptance  of  a  draft  must  be  in  writing  iq 
Now  York,  parol  proof  of  the  acceptance  is  admissible  where  the  accept- 
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ance  itself  is  not  the  cause  of  action,  but  is  only  collateral  thereto.  — 
Spnigue  V.  Hosmer,  Ct.  App.  N.  Y.,  Rep.,  January  12,  p.  54. 

Extension  of  time  —  Release  of  indorsers.  —  An  agreement  for  the  ex- 
tension of  time  of  payment  upon  a  note  for  twenty  or  thirty  days  is  an 
agreement  for  a  definite  period  of  at  least  twenty  days,  and  if  made  without 
the  knowledge  or  consent  of  the  indorsers,  in  consideration  of  an  usurious 
premium  paid  to  the  holder,  will  discharge  the  indorsers.  —  Hamilton  t. 
Proutv.  Sup.  Ct.  Pa.,  Ch.  Leg.  N.,  January  8,  p.  187;  Wis.  Leg.  N.,  June 
6,  p.  90. 

Protest  —  Notice  to  indorsees  —  Custom,  —  While  the  general  rule  requires 

that  where  the  parties  reside  in  the  same  city  or  town,  notice  of  dishonor 
must  bo  given  personally  to  the  indorser,  or,  in  his  absence,  must  be  lefl  at 
his  residence  or  place  of  business,  yet  where  the  note  is  made  payable  at  a 
bank  whose  usage  it  is  to  give  such  notices  through  the  post-office,  that  mode 
of  giving  notice  will  bo  sufficient  Whether  such  usage  exists  is  a  question 
of  fact  for  the  iur}-.  When  the  ind«)rser  of  a  note  dies  before  its  maturity, 
and  the  maker  becomes  executor,  notice  to  such  executor  of  non-payment  is 
necessary  to  fix  the  liability  of  the  indorser*s  estate.  —  Bank  i?  Wallace, 
Sup.  Ct.'S.  C,  Rep..  January  5,  p.  28. 

Attorney's  commission —  Non-neaotiable.  — A  promissory  note  negotiable 

in  form,  but  contiiining  this:  "With .attorney's  commission,  if  col- 
lected bv  legal  process,"  A«W,  not  a  negotiable  instrument. — Johnson  r. 
Speer,  Sup.  Ct  Pa.,  Alb.  L.  J.,  January  1,  p.  IS. 

Indorsement  for  collection—  Title  —  Restrieiive  indorsement  —  Assumih 

sit.  —  Where  negotiable  paper  is  indorsed  to  A.  B.  **for  account  of"  tie 
bolder,  and  thereupon  is  transmitted  to  A.  B.  for  collection,  the  indorser 
docs  not  part  with  the  absolute  property  in  the  paper,  and  the  indorsement 
is  notice  that  the  money,  when  collected,  and  by  whomsoever  collected,  be- 
longs to  him.  An  indorsement  on  negotiable  paper  to  A.  B.  "on  jiccount 
of"  the  indorser,  or  **  for  collection,"  is  a  restrictive  indorsement  the  effect 
of  which  is  to  restrict  the  further  negotiability  of  the  paper,  and  to  give 
notice  thnt  the  indorser  does  not  thereby  give  till©  to  the  paper  or  to  its  pro- 
ceeds when  collected.  Although  there  mny  be  no  privity  between  the 
owner  of  negotiable  paper  and  the  last  indorsee,  yet  if  such  owner  hns  in- 
dorsed the  paper  by  a  restrictive  indorsement,  and  such  indorsee  has  collected 
it  he  is  bound  to  pay  the  proceeds  to  the  owner,  and  the  latter  may  recover 
it  m  assumpsit  as  for  money  had  and  received.  —  First  National*  Bank  r. 
Reno  County  Bank,  U.  S.  Cir.  Ct  Dist  Kan.,  Rep.,  December  22,  p.  797. 

Note  discounted  hy  maker — Indorsee's  liability . — Where  a  negotiable 

note  is  presented  for  discount  by  the  maker,  the  presumption  of  law,  as  to 
an  indorsement  on  the  note,  is  that  the  note  was  paid.  In  the  absence  of 
allegations  and  proof  that  the  indorsement  was  for  the  accommodation  of 
the  maker,  the  holder  discounting  the  paper  cannot  recover  against  the  in- 
dorsee. —  Callahan  v.  Bank,  Ct  App.  K^\,  Rep.,  December  22,  p.  807. 

Lo8t  negotiable  note  —  Burden  of  proof.  — To  avoid  the  necessity  of  giv- 
ing indemnity,  the  burden  is  on  the  plaintiff,  who  seeks  to  recover  against  the 
maker  of  a  lost  negotiable  note,  to  prove  that  the  not«  was  not  indorsed  be- 
fore it  was  lost  —  Bigler  v,  Keller,  Sup.  Ct  Wis.,  Wis.  Leg.  N.,  November 
11,  p.  30. 

Attorney  s  fee.  —  A  stipulation  in  a  promissory  note  for  the  payment  of  a 

reasonable  attorney's  fee  destroys  its  negotiability.  — Jones  v.  Radatz,  Sup. 
Ct  Minn.,  Cent  Ll  J.,  December  24,  p.'512. 

Accommodation  indorser  —  Agreement  to  hold  maker  harmless.  —  Where 

an  accommodation  indorser  agrees  in  writing  and  for  a  valuable  considera- 
tion to  hold  the  maker  harmless  against  any  and  all  claims  of  the  holder  of 
the  note,  such  agreement  as  between  the  parties  is  a  full  discharge  of  the 
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maker  and  all  other  parties  contingently  liable  on  the  note ;  nor  has  the  in- 
dorser,  upon  becoming  holder  of  the  note,  any  claim  upon  the  estate  in 
bankruptcy  of  a  prior  indorser.  —  Re  Wilder,  tJ.  S.  Cir.  Ct  Dist  Mass., 
Rep.,  December  1,  p.  688. 

Liability  of  indorser  avoieUd  by  change  of  place  of  payment,  —  The  con- 
tract of  an  indorser  is  that  if  the  note  shall  be  duly  presented  at  maturity  to 
the  makers,  either  personally  or  at  their  residences  or  places  of  businesa, 
and  is  not  paid,  upon  due  notice  thereof  he  will  pay  the  note,  with  all 
costs  of  demand  and  notification :  hence,  making  the  note  payable  at  a  place 
certain,  made  without  his  consent,  is  a  material  alteration,  and  will  avoid  his 
liability. — Townsend  ©.  Star  Wagon  Co.,  Sup.  Ct  Neb.,  Rep.,  December 
22,  p.  614. 

Protest —  Waiver.  —  A  waiver  of  protest  by  an  accommodation  indorser 

does  not  waive  the  necessary  demand  on  the  maker.  —  Sprague  v.  Fletcher, 
Sup.  Ct  Or.,  Rep..  December  22,  p.  820. 

Brsach  of  Covenant.  —  Measure  of  damages.  —  Where  the  owner  of  land 
granted  a  right  of  way  over  it  to  a  railroad,  the  latter  covenanting  to  build  a 
certain  wagon  road  in  lieu  of  one  destroyed  by  the  railroad,  and  fence  both 
sides  of  the  right  of  way  with  a  substantial  picket  fence,  and  the  railroad 
failed  to  construct  the  *^road  or  build  the  fence,  held,  in  an  action  by  the 
owner  against  the  company  for  breach  of  covenant  that  the  estimated  cost  of 
constructing  the  road  and  building  the  fence  was  the  proper  measure  of 
damages.  —  Taylor  17.  Northern  Pacific  Coast  R.  Co.,  Pac.  Coast  L.  J.,  Jan- 
uary 8,  p.  751. 

Criminal  Law.  —  Information  of  murder  —  Informality  in  second  count. — 
In  an  information  against  the  plaintiff*  in  error  for  murder,  containing  two 
counts,  it  is  not  nece.'^snry  to  repeat  at  the  beginning  of  the  second  count 
that  "the  district  attorney  (naming  him)  further  presents,  etc."  A  count 
which  states  the  fHcts.  showing  the  manner  nnd  means  by  which  the  homi- 
cide was  committed,  but  not  in  such  legal  and  formal  language  as  to  show 
that  a  murder  wns  in  fact  committed,  but  which  concluded  with  an  allega- 
tion "that  so  the  defendant,  in  manner  and  form  aforesaid,  at  the  time  and 
place  aforesaid,  feloniously,  wilfully,  and  of  his  malice  aforethought,  did 
kill  and  murder  the  deceased,"  is  a  good  count  and  will  sustain  a  convic- 
tion for  murder  in  the  first  degree.  —  Chase  v.  The  State,  Sup.  Ct  Wis.,  Wis. 
Leg.  N.,  December  16,  p.  67. 

Bigamy  — Wife's  evidence —  Reasonable  doubt,  —  Continued  cohabitation 

under  a  bigamous  marriage,  within  three  years  prior  to  finding  an  indictment, 
is  sufidcient  to  constitute  the  ofl'ence  of*bi«;amy,  irrespective  of  where  the 
bigamous  marriage  was  contracted.  The  first  wife  is  a  competent  witness 
against  her  husband,  who  has  been  indicted  for  bi!;amv,  it  being  a  crime 
committed  against  her.  A  reasonable  doubt  is  such  a  doubt  as  fairly  arises 
in  the  mind  of  an  individual  juror.  Ench  juror  must  vote  according  to  his 
own  convictions,  and  the  doubt  with  which  he  has  to  do  is  the  doubt  in  his 
own  mind.  —  The  State  ».  Sloan,  Sup.  Ct  Iowa,  Ch.  Leg.  N.,  Januarv  15,  p. 
145. 

Omission  of  plea  in  record  —  Words  added  to  instructions.  —  The  neglect 

of  the  clerk  to  enter  on  the  record  the  plea  of  not  guilty  is  not  error.  The 
adding  of  certain  words  to  one  of  the  written  instructions  of  the  court,  at 
the  request  of  the  jury,  after  they  had  retired,  in  presence  of  counsel,  but 
not  in  presence  of  the  accused,  is  not  prejudice.  —  Meece  v.  The  Common- 
wealth, Am.  L.  Rec  ,  December,  p.  321. 

Rape  —  Intent  —  Former  conviction.  —  In  a  trial  for  assault  to  rape,  it  is 

the  duty  of  the  prosecution  to  show,  beyond  a  reasonable  doubt  the  criminal 
intent  It  is  improper  for  the  prosecutor,  upon  the  trial,  to  refer  to  a  former 
conviction.  —  House  v.  The  State,  Ct.  App.  Texas,  Texas  L.  J.,  December 
22,  p.  266. 
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Special  judge  —  Former  jeopardy  —  Bills  of  exception,  —  Where  couniel 

for  defendant  and  the  district  attorney  verbally  agreed  to  select  ft  particular 
person  to  try  the  case,  the  regular  judge  being  disquaHficd«  and  when  the 
case  was  called  the  district  attorney  declined  to  adhere  to  the  agreement, 
and  had  the  case  certified  up  t<>  tho  governor  for  the  appointment  of  a  special 
judge,  and  the  defendant,  on  the  case  being  called  by  the  special  judge  so 
appointed,  objected  to  going  to  trial  before  him  on  account  of  the  agree- 
ment, the  court  properly  overruled  the  objection.  When  defendant  is  onco 
convicted,  and,  on  appeal,  gets  his  case  reversed,  the  doctrine  of  former 
jeopardy  does  not  apply.  In  the  absence  of  a  statement  of  facts,  bills  of 
exception  which  do  not  disclose  all  the  evidence  on  the  question  involved 
will  not  be  considered.  Neither  will  special  charges  asked  and  refused  be 
considered. — Thompson  r.  The  State,  Ct  App.  Texas,  Texas  L.  J.,  De- 
cember 22,  p.  267. 

Forgery — Unprejudicial  variance — One  good   count  —  General  demur' 

rei\  —  Where  an  indictment  for  forgery  alleged  a  forged  indorsement  on  a 
bill  of  exchange  of  the  name  of  James  B'  Lankcrsheim,\v:th  intent  to  defraud 
one  James  Lankersheim,  and  in  setting  out  the  bill  it  appeared  that  the  in- 
dorsement was  James  B.  Lankcri^heim  :  Held^  that  the  mere  omission  o*  the 
initial  of  the  middle  name  of  James  B.  Lankersheim  could  not  in  any  way 
have  misled  or  prejudiced  defendant,  and  that  there  was  no  error  in  over- 
ruling a  demurrer  for  alleged  variimco.  Where  there  are  two  counts  in 
an  indictment,  and  one  of  them  is  good,  a  general  demurrer  to  the  whole 
indictment  is  properly  overruled. — The  People  «.  Ferris,  Sup.  Ct  CaU  Pac. 
Coast  L.  J.,  December  18,  p.  020. 

False  pretences.  —  Falsely  repre-jcnting  one's  self  as  a  "store-keeper"  is 

a  pretence  within  the  statute.  —  Higler  r.  The  People,  Sup.  Ct.  Mich.,  ilich. 
L.  Rep..  January  o,  p.  If). 

Repeal  of  Limitation  Act.  —  See  Constitutional  Law. 

Murder  —  Ecidence  as   to  character  of  deceased  offered  in  defence.  — 

Where  a  party  \a  put  upoYi  trial,  changed  with  the  crime  of  murder  in  the 
first  degree,  for  killing  a  man  by  sUibbing  him  with  a  knife,  held  that  testi- 
mony oftcred  to  show  that  the  deceased  was  a  man  of  great  physical  strength, 
of  a  brutal,  rutfianly  disposition,  ready  to  fight  on  any  occa;<itrn,  all  of  which 
was  known  to  the  delendant  at  the  time  of  the  affray,  was  adniijisiblc  as 
bearing  upon  the  defendant's  status  at  the  time,  and  to  explain  his  motive 
and  act  in  using  his  knife  in  self-defence.  Such  evidence  might  have  a 
direct  benring  upon  the  question  as  to  the  grade  of  guilt  of  the  defendant, 
who  possiblyniight  believe  that  he  could  in  no  other  way  protect  himself 
against  creat  bodilv  injury  from  his  assailant.  —  The  Stater.  Nett,  Sup.  Ct 
Wis.,  Wis.  Leg.  N".,  December  9,  p.  60. 

Burglary  —  Prosecution  by  attorney  whose  house  had  been  brokai  inio.-- 

The  mere  fact  thnt  an  attorney,  whom  the  court  permitted  to  assist  the  dis- 
trict attorney  in  the  prosecution  of  the  accused,  was  named  in  ihc  infonna- 
tion  as  the  owner  of  the  dwellingrhouse  broken  and  entered,  and  of  a  portion 
of  the  property  stolen  therein,  did  not  disqualify  him  to  act  as  the  assistant 
of  the  district  attorney,  and  it  was  not  error  toallow  him  to  participate  in 
the  prosecution.  In  this  case  the  court  failed  to  show  that  such  attJ»rncy 
instituted  the  prosecution,  or  that  he  had  anv  pccuniarv  or  other  interest 
therein.  —  Lawrence  *?.  The  State,  Sup.  Ct,  Wis.,  Wis.  Leg.  N.,  December 
p.  p.  62. 

JuHsdiction  —  Former  conviction  of  minor  offence — Venue  —  Where  a 

person  is  convicted  of  a  simple  assault,  before  a  magistrate,  he  cannot  plead 
the  conviction  in  bar  of  any  otlenco  of  which  a  magistrate  has  no  jurisdiction 
in  a  higher  court.  Where  no  venue  is  proven,  a  motion  to  set  aside  the 
judgment  because  not  supported  by  the  evidence  is  good.  —  White  r.  Tho 
State,  Sup.  Ct  Texas,  Texas  L.  J.,  "December  1,  p.  215. 
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FaUe  claim  for  pension.  —  Sect  5488,  Revised  Statutes,  which  provides 

for  the  offence  of  pi-e8cntin,s:  false,  flctitious,  or  fraudulent  clHttns  ngHinst  tho 
Federal  government,  includes  i\  false  claim  presented  by  n  person  as  a  pen- 
sioner. Where  a  pension  certificate  is  genuine,  but  has  been  frnudulcMitlj 
obtained  by  the  pensioner,  each  presentation  by  him  of  the  certiflcato  for 
the  payment  of  numev  constitutes  a  distinct  offence  within  the  meaning 
of  the  *sUUuto.  —  United  States  o.  Coggin,  U.  S.  Cir.  Ct.  East  Dist  Wis., 
Rep.,  December  1,  p.  6S7. 

Murder  —  Jury  challenge  —  Defendants  right  to  retire  for  consultation  — 

Ecidence — Threats  by  other  parties  —  Declaration  —  Res  gestae. — When 
tho  court  improperly  overrules  a  challenge  for  cause,  and  the  defendant 
was  forced  to  challenge  the  juror  peremptorily,  although  he  may  have 
exhaustod  all  his  challenges,  unless  it  be  shown  that  an  objectionable  juror 
was  thereby  forced  upon  him,  the  error  will  not  avail  him  on  appeal.  De- 
fendant has  no  right  to  demand  that  he  bo  permitted  to  retire  from  tho 
court-room  with  his  counsel  and  converee  with  his  witnesses,  who  have  been 

Filaced  und(*r  the  rule.  This  matter  is  in  the  di^^cretion  of  the  trial  judge, 
t  was  inadnussible  for  defendant  to  prove,  tho  deceased  being  under  arrest 
nt  the  time  of  tho  killing,  that  the  deceased  had  formerly  been  a  member  of 
a  vigilance  committee,  and  had  turned  public  informer  and  cnused  the  im- 
prisonment of  dclendant's  father,  etc.  When  the  identity  of  the  slayer  is 
clearly  shown,  it  is  improper  to  admit,  in  evidence,  proof  that  other  parties 
had  threatened  to  take  the  life,  or  admission  that  they  had  taken  the  life  of 
deceased.  Declarations  of  observers  of  the  event  at  the  time  are  not  admis- 
sible as  res  gtstrr.  That  the  jury  took  with  them  in  their  retirement  n  state- 
ment of  the  evidence  taken  down  by  the  defendant's  counsel  during  the  trial 
is  not  an  act  of  which  the  defendant  can  possiblv  complain.  —  Holt  v.  Tho 
State,  Ct  App.  Texas,  Tex.  L.  J.,  December  22,  p.  203. 

Murjier  —  Abortion  —  Bail. — One  charged  with  murder  while  procur- 
ing abortion  by  administration  of  drugs  and  tho  use  of .  mechanical  means 
is  admissible  to  bail.  —  Ex  parte  Wolf,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J., 
January  8,  p.  725. 

Disqnalifieation  of  judge  —  Strict  statutory  connt ruction.  — When  a  de- 
fendant, indicted  for  murder,  moved  the  ^^upe^ior  Court  to  transfer  the  trial 
of  his  case  to  another  county,  **  for  the  reason  that  the  judjre  is  disqualified,'*' 
and  the  court,  on  tho  ground  that  tho  judge  was  disqualified  on  account  of 
having  been  attorney  for  defendant  accordingly  transferred  tho  case:  Heldy 
on  certiorari^  that  the  court  exceeded  its  jurisdiction  in  making  tho  order. 
The  only  provisions  of  law  for  the  removal  of  the  place  of  trial  of  a  crim- 
inal action  are  contained  in  the  Pi*nnl  Code,  commencing  with  sect  1083; 
and  the  only  ground  is  that  a  fair  and  impartial  jury  cannot  be  obtained  in 
tho  county.  — The  People  v.  Judge,  Sup.  Ct  Cal.,  Pac.  Coast  L.  J.,  January 
8,  p.  743." 

Seduction  under  promise  of  marriage  —  Indictment —  Chastity.  —  An  in- 
dictment for  seduction  under  promise  of  marriage  must  show  that  tho 
woman  was  of  chaste  character  down  to  'the  time  immediately  previous  to 
the  alleged  seduction.  It  is  not  sufficient  to  allege  that  lier  character 
was  chaste  previous  to  the  promise  to  marry,  or  down  to  tho  day  on 
which  it  is  alleged  the  seduction  was  committed.*  —  Tho  State  v.  Gates,  Sup. 
Ct  Minn.,  Kep.,  JSovember  17,  p.  638. 

Comm^on  design  —  Juint   liability  —  Collateral  acts  —  Homicide  while 

escaping.  —  Where  the  original  purpose  and  common  design  is  to  commit  a 
felony,  any  act  done  by  one  of  tlie  party  whilst  engaged  in  the  imlawful  un- 
dertaking is  imputable  and  attaches  in'its  criminality  to  tho  other;  each  is 
liable  jointly  for  whatever  is  done  within  the  general  purview  of  the  common 
design,  during  the  execution  of  the  original  unlawful  enterprise.  Whilo 
parties  are' responsible  for  collateral  acts  growing  out  of  tho  general  desij^n, 
they  are  not  for  independent  acts  growing  out  of  the  particular  malice  of  m- 
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dividuaU.  Where  pHrtics  combine  to  comnut  an  offence,  and  a  bomicide  it 
committed  by  some  of  them  in  an  attempt  to  escape,  one  who  did  not  con- 
sent, and  was  not  privy,  in  fact,  to  the  homicide,  cannut  be  held  responsible 
by  reason  of  the  original  combination.  —  Mercersmith  c.  The  State,  Ct 
App.  Texas,  Rep.,  November  17,  p.  647. 

Murder  —  Defence  —  Provocation  —  Burden  of  Proof —  IfigfrucHoM.— 

Wliere  the  killing  is  proved  on  a  trial  for  murder,  the  burden  of  proving 
circumstances  in  mitigation,  or  that  justify  or  excuse  the  homicide,  is  thrown 
upon  the  accused,  unless  the  proof  on  the  part  of  the  prosecution  sufficientlj 
manifests  the  same  facts;  and  an  instruction  which  imposci*  the  burden  of 
proving  such  facts  upon  the  defence,  without  reference  to  whether  they  ap- 

Sear  from  the  proof  by  the  prosecution,  is  erroneous,  as  casting  upon  the 
efendant  a  greater  burden  than  the  law  requires.  When  the  killing  is 
proved  on  a  charge  of  murder,  and  the  defendant  Feeks  to  show  be  was 
justified  or  excused,  it  is  erroneous  to  instruct  the  jury  that  it  is  incumbent 
on  him  to  cstnblish  satisfactorily  such  defence.  The  statute  does  not  require 
such  a  high  degree  of  proof.  I'ho  defendant  is  only  bound  to  prove  the  cir* 
cumstances  of  mitigation,  or  that  justify  or  excuse,  as  any  fact  is  to  be  proved. 
If  the  proof  creates  a  reasonable  doubt  of  the  defencfant's  guilt  he  is  en- 
titled to  an  acquittal.  —  Alexanders.  The  People,  Sup.  Ct.  111.,  Ch.Leg.  Adv., 
November  10,  p.  168. 

Murder  —  Manslaughter —  Charge  of  court.  —  If  there  be  evidence  from 

which  the  jury  might  believe  that  such  a  state  of  facts  existed  as  to  authorize 
the  reduction'of  ine  offence  from  murder  to  manslaughter,  the  court  s^hould 
charge  upon  manslaughter,  and,  in  the  light  of  evidence,  should  instruct  the 
jury  what  facts  or  combination  of  facts  \\buld  authorize  such  a  conclusion.— 
Reed  v.  The  State,  Ct  App.  Texas,  Week.  Jur.,  November  25,  p.  (i86, 

See  Constitutional  Law. 

Corporations.  —  Liability  of  directors  fornegligence  —  Fraud  —  PersonalUa- 
bility  —  Joint  and  several.  —  An  assignee  or  trustee  in  bankruptcy  msy, 
under  sect  6046  of  the  Bankrupt  Act,  institute  a  suit  in  equity  against  the 
directors  of  the  bankrupt  corporation  to  recover  damages  for  losses  sustained 
by  the  corporation  in  conseauence  of  the  official  negligence  of  the  directors. 
Eiirectors  of  banks  and  otner  moneyed  corporations  hold  in  relation  to 
stockholders,  depttsitors,  and  creditors'  the  relation  of  trustees  to  cestuis  fit 
trust,  and  as  such  are  personally  responsible  for  frauds  and  losses  resulting 
from  gross  negligence  and  inattention  to  the  duties  of  their  trust.  Wherever 
thcie  would  be  liability  if  the  fraud  had  been  practised  by  the  directors 
personally,  there  is  like  liability  if  there  has  been  that  gross  negligence  on 
the  part  of  directors  which  has  permitted  the  fraud  to  be  practised.  ~In  such 
cases  gross  negligence  is  equivalent  to  fraud.  Directors  of  banks  and  finan- 
cial institutions  arc  not  personally  liable  except  for  fraud,  acta  ultra  riret, 
and  gross  negligence  equivalent  to  fraud.  When  directors  are  personally 
liable  for  acts  or  omissions,  they  are  liable  jointly  and  severally,  and  a  refer- 
ence should  be  ordered  to  the  master  to  ascertain  the  respective  liabilty  of 
each  direct*ir,  in  order  that  each  may  bo  held  liable  for  bis  own  actspri- 
marilv,  and  after  for  the  whole  jointly.  —  Trustees  v.  Bossieux,  U.  S.  Cir. 
Ct  East  Dist  Va.,  Rep.,  November  it,  p.  622. 

See  Bankruptcy. 

Sale  by  solvent  corporation  —  Subsequent  creditors.  —  A  sale  by  a  solvent 

corporation,  without  any  actual  intent  to  defraud  creditors,  though  for  sn 
inadequate  consideration,  or  a  voluntary*  conveyance  of  its  property,  cannot 
be  Questioned  by  subsequent  creditors."^  They 'are  not  injured.  T'hey  gtye 
credit  to  the  delator  in  the  status  which  it  sustained  at  the  time  of  the  credit 
Subsequent  creditors  have  no  better  standing  than  subsequent  purcha^rB, 
and  no  better  right  to  question  a  previous  transaction.  Fraud  can  onlv  be 
avoided  by  him  who  had  a  prior  interest  in  the  estate  affected  by  the  frtui^.— 
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Graham  et  al.  v.  Louisville.  Cincinnati  &  Marietta  R.  Co.,  U.  S.  Sup.  Ct, 
Ch.  Leg.  N.,  Januarys,  p.  136;  Wash.  L.  Rep.,  December  27,  p.  819. 

Question  of  existence  collaterally  attacked —  Corporation  dejure  €md  de 

facto  —  Residence  of  corporators.  —  It  is  a  greneral  rule  that  one  who  deals 
with  a  corporation  will  not  bo  allowed  to  question  its  existence  in  a  col- 
lateral  proceeding,  provided  the  corporation  be  based  upon  a  charter  or 
statute  lawfully  authorizing  it,  though  irregularly  or  defectively  organized — 
a  corporation  de  facto.  It  is  different  when  the  question  involves  the  le^al 
existence  of  a  corporation  ab  initio.  In  that  case,  one  dealing  with  the 
corporation  is  not  estopped  to  den}*  its  legal  existence.  The  estoppel  in  the 
former  case  goes  to  tne  mere  de  'facto  organization,  not  to  the  question  of 
le^l  authority  to  organize.  The  fact  that  the  corporatcrs  are  non-residents 
ot  the  State,  and  that  the  articles  of  incorporation  were  executed  without 
the  State,  will  not  affect  the  validity  of  the  corporation,  provided  the 
acknowledgment  of  the  articles  bo  properly  authenticated.  The  corpora- 
tion submits  itself  to  the  laws  of  the  State  when  it  assumes  to  incorporate 
and  act  thereunder,  in  substantial  compliance  with  the  statute.  — Humphrey 
V.  Mooney,  Sup.  Ct  Col.,  Col.  L.  Rep.,  January,  p.  193. 

CouMBRCiAL  Law.  —  Decisions  of  foreign  States  —  Not  binding  as  to  con- 
tracts of  particular  State — Contract  of  eai-rier  to  deliver  to  consignee. — 
Decisions  of  the  courts  of  other  States  .on  questions  of  commercial  law  are 
not  binding  on  the  courts  of  the  State  of  New  York,  even  though  they  relate 
to  contracts  made  in  New  York  and  to  be  performed  in  the  btate  wherein 
the  decision  is  made.  The  contract  of  a  common  carrier  is  not  fulfilled  by 
the  transportation  of  the  goods  intrusted  to  him.  He  must  deliver,  or  offer 
to  deliver  them  to  the  consignee,  or  give  the  consignee  a  reasonable  oppor- 
tunity to  remove  them  after  notice  to  him,  where  he  can  be  found,  of  tneir 
arrival  at  the  place  of  destination.  —  Faulkner  et  al.  v.  Hart,  Ct  App.  N.  Y., 
Alb.  L.  J.,  January  15,  p.  46. 

Constitutional  Law.  —  Federal  courts  —  Action  by  State  against  an  indi- 
vidual— Jurisdiction  —  Removal  of  cause. — While  the  Eleventh  Amend- 
ment of  the  Constitution  excludes  the  judicial  power  of  the  United  States 
from  suit?  in  law  or  equity  commenced  or  prosecuted  against  one  of  the 
United  States  by  citizens  of  another  State,  such  power  is  extended  by  the 
Constitution  to  suits  commenced  or  prosecuted  by  a  Sti\te  against  an 'indi- 
vidual, in  which  the  latter  demands  nothing  from  the  former,  out  only  seeks 
the  protection  of  the  Constitution  and  laws  of  the  United  States  against  the 
claim  or  demand  of  the  State.  A  case  in  law  or  equity  consists  of  the  right 
of  one  party  as  well  as  of  the  other,  and  may  properly  be  said  to  arise  under 
the  Constitution  and  laws  of  the  United  Suites  wnenever  its  correct  decision 
depends  on  the  construction  of  cither.  Cases  arising  under  the  laws  of  the 
United  States  are  such  as  grow  out  of  the  legislation  of  Congress,  whether 
they  constitute  the  right,  or  privilege,  or  claim,  or  protection,  or  defence  of 
the  party,  in  whole  or  in  part,  by  whom  they  are  asserted.  Except  in  the 
cases  of  which  this  court  is  ^\ven  by  the  Constitution  original  jurisdiction, 
the  judicial  power  of  the  United  States  is  to  be  exercised  in  its  original  or 
appellate  form,  or  both,  as  the  wisdom  of  Congress  may  direct  And,  lastly, 
it  is  not  sufficient  to  exclude  the  judicial  power  of  the  United  Suites  from  a 
particular  case,  that  it  involves  questions  which  do  not  at  all  depend  on  the 
Constitution  or  laws  of  the  United  States;  but  when  a  question  to  which 
the  judicial  power  of  the  Union  is  extended  by  the  Constitution  forms  an 
ingredient  of  the  original  cause,  it  is  within  the  power  of  Congress  to  give 
the  Circuit  Courts  jurisdiction  of  that  cause,  although  other  questions  of  fact 
or  of  law  may  be  involved  in  it  Those  propositions,  now  too  firmly  estab- 
lished to  admit  of  or  to  require  further  discussion,  embrace  the  present  case, 
and  show  that  the  inferior  State  court  erred,  as  well  in  not  accepting  the 
petition  and  bond  for  the  removal  of  the  suit  to  the  Circuit  Court  of  the 
United  States  as  in  thereafter  proceeding  to  hear  the  cause.  It  was  entirely 
without  jurisdiction  to  proceed  after  the  presentation  of  the  petition  and 
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bond  for  rcmovni.  — New  Orleans,  etc.,  K.  Co.  o.  The  State,  U.  S.  Sup.  Ct, 
Rep.,  liecombcr  15,  p.  753. 

State    officers  —  Contracts.  —  A  State    may    abolish    any    public  office 

created  by  hnv ;  but  where  a  State  makes  a  contract  with  a  public  officer, 
such  a  contract  is  within  the  constitutional  prohibition,  and  cannot  be  im- 
paired. —  Hall  V.  The  St»ito,  U.  S.  Sup.  Ct,  Cent.  L.  J.,  December  10,  p. 
468;  Alb.  L.  J.,  January  15,  p.  49. 

Repeal  of  Limitation  Act — Criminal  law.  —  A  statute  which  repeals  sa 

act  limiting  the  time  within  which  crimes  shall  be  proscribed  is  not  an  ex 
post  facto  law,  within  the  meaning  of  the  Federal  itr  State  Constitution.  A 
person  committed  certain  crimes  at  a  time  more  than  two  years  antecedent 
to  the  finding  of  an  indictment,  andata  time  when  the  law  barred  the  prose- 
cution for  such  crimes  by  the  lapse  of  two  rears ;  after  two  years  had  run 
and  the  prosecution  was  'thus  barred,  the  licgislaturc  repealed  the  act  of 
limitation,  and  extended  the  time  three  years  beyond  the  original  limit 
Held^  that  such  repeal  and  extension  were  valid.  —  The  State  r.  Moore,  Sup. 
Ct.  N.  J.,  Cent  L.  J.,  December  24,  p.  507 ;  Alb.  L.  J.,  Jaouarv  16, 
p.  61. 

Taxation  of  national-bank  shares,  —  A  State  statute,  independent  of  and 

designed  as  a  substitute  lor  all  otlior  provisions  for  taxation,  which  pcrmiU 
afiy  debtor,  assessed  upon  personal  property,  to  deduct  the  amount  of  his 
debts  from  the  valuation  of  all  his  personal  property,  including  money 
capital,  except  bank  shares,  is  wholly  unconstitutiunnl  and  invalid  as  to 
naiional-bnnk  shares,  and  affords  no  authority  for  making  any  assessment 
upon  such  shares;  and  an  injunction  to  rcstniin  the  enforcement  of  such  tax 
will  issue  at  the  suit  of  a  bank,  the  shares  of  whose  capital  are  tliu«illeg:illT 
assessed  against  the  shareholders.  —  National  Exchange  Bank  r.  Hills,  U. 
S.  Cir.  Ct  North.  Dist  N.  Y.,  Alb.  L.  J.,  December  4,  p.  451. 

Attorney's  purchase  of  claim  to  sue  on. — Sect  161  of  the  Penal  Code 

of  Call  lorn  in,  making  it  a  misdemeanor  for  an  attorney  to  buy  any  evidence 
of  debt,  or  thing  in  action,  with  intent  to  bring  suit  thereon,  is  constitutional; 
and  n  contract  contrary  thereto  is  unlawful.  — Brandon  v,  California  South- 
ern Man.  Co.,  Sup.  Ct  Cal ,  Pac.  Coast  L.  J.,  December  18,  p.  618. 

See  Taxation. 

Cbtm.  Con.  —  HusbamVs  right  of  action  —  Evidence  as  to  paternity  of  child.  — 
The  right  of  a  husband  to  maintain  an  action  for  criminal  conversation  is 
not  dependent  on  the  fact  that  the  wife  consented  to  her  dctilement  but  may 
be  equally  maintained  whether  she  concurred  therein,  or  was  outniged  by  ac- 
tual violence.  SUitement  of  a  husband  and  wife  in  this  case,  to  the  effect 
that  there  had  been  no  intercourse  between  them  at  the  lime  a  child  wa«  be- 
gotten, and  that  the  defendant  was  the  father  of  the  same,  /uld  inadmissible; 
and  it  was  the  duty  of  the  jury,  under  the  circumstimces,  to  presume  that 
the  husband  was  the  father  of'such  child. — Egbert  v.  Grcenwalt  Sup.  Ct 
Mich.,  Week.  Jur.,  November  4,  p.  518. 

Contract.  —  Entire  or  severable.  —  Whether  a  contract  is  entire  or  severable 
depends  upon  the  intention  of  the  parties  to  be  gathered  from  the  circum- 
stances of  the  case.  A  contract  to  sell  ninety-six  thousand  acres  of  wild 
land,  of  different  grades  and  values,  lying  substantially  in  a  body,  at  an  aver* 
age  price  of  $1  ptr  acre,  to  be  conveyed  and  paid  for  as  and  when  tlie  same 
is  surveyed  and  patented  to  the  grantee  by  the  United  States,  is  not  as  many 
distinct  contracts  as  there  may  be  conveyances  and  payments  in  pursuance 
thereof,  but  only  one  entire  contract  and  therefore  tne  vendor's  lien  for  any 
portion  of  the  purchase-money  thereof  remaining  unpaid  extends  to,  and 
may  be  enforced  against  the  whole  t?*act  —  Coos  Bay  Wagon  Co.  r.  Crocker, 
U.  'S.  Cir.  Ct  Dist  Ohio,  Ch.  Leg.  N.,  December  25,  p.  119. 
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—  Executory  —  Rescission  —  Covenant  —  Open  and  visible  use.  —  Executory 
contmctsoiiiy  can  be  rescinded  except  in  ciwea  of  fraud,  nnd  especiiiHy  a  res- 
cission, cannot  be  had  after  a  deed  with  full  covenants,  together  with  tho 
possession,  has  been  delivered  in  full  execution  of  the  bargain.  Nominal 
damiigos  only  can  be  recovered  for  breach  of  tho  covenant  of  seisin  until  after 
eviction  by  panimount  title  or  other  actual  injury,  litiihvays  or  other  high- 
ways over  a  portion  of  the  promises,  in  open  and  visible  use  at  the  time  the 
deed  was  executed,  constitute  no  breach  of  the  covenants  of  the  deed, 
whether  easements  or  not.  The  exercij^o  of  the  right  of  eminent  domain  in 
taking  private  property  for  the  use  of  niilways  is  no  injury,  and  does  not  con- 
stitute ground  for  the  recovery  of  damages  between  private  persons,  because 
it  is  presumed  that  full  inJemnity  and  compensation  have  been  made. — 
Smith  et  al.  v.  Hughes,  Sup.  Ct.  VVis.,  Wis.  teg.  N.,  December  2J),  p.  81. 

Specific  perfoiTnanee.  —  Deed  of  marHed  woman  —  Coverture.  —  M.  and  J. 

(the  latter  a  married  woman),  owners  in  remainder  of  a  certain  lot,  joined  in 
a  covenant,  with  the  consent  of  K.,  the  life-tenant,  to  convey  the  whole 
estate  to  D.  for  a  consldenition  to  be  paid  on  condition  that  the  vendors 
would  grant  the  right  of  wiiy  over  the  premises  to  a  railroad  corporation. 
Tho  right  of  way,  in  performance  of  tno  condition,  having  been  grartted, 
and  D.  being  in  ciefnult  of  payment,  K.  and  J.,  the  personal  representatives 
of  M.,  who  was  then  dead,  commenced  an  action  against  D.,  making  the 
heirs  of  M.  and  the  husband  of  J.  parties  defendant,  to  enforce  spociHc  per- 
formance of  the  contract.  Heldj  that  the  coverture  of  J.,  tho  plaintit!'s being 
able,  read}*,  and  willmgto  convey  a  complete  title  to  D.  upon  ihe  payment 
of  the  purchase-money,  is  no  defence  to  the  action  for  specitic  perform- 
ance. —  Kichards  v.  Doyle,  Sup.  Ct.  Ohio,  Rep.,  November  17,  p.  642. 

Minds  of  parties  must  meet  —  Agency. — To  make  a  contract,  tho  minds 

of  the  parties  must  meet  as  to  its  terms.  Therefore,  where  A.  agreed  to 
take  a  subscription-book  from  the  agent  of  B.,  the  payment  to  bo  made  by 
the  proceeds  of  his  office  for  a  certain  period,  but  the  instructions  to  tho 
agent  prohibited  any  such  agreement  by  the  agent:  Held^  that  13.  could  not 
recover  tho  publicaVion-prico  of  tho  book  except  under  the  above  agree- 
ment, as  A.  liad  never  assented  Uy  anv  other  contract. — Everts  v.  Selover, 
Sup.  Ct,  Mich.,  Cent.  L.  J..  December  10,  p.  470. 

Agreed  rates  when  law  allows  more — Quantum  meruit  for  part  ser- 
vice.—  Q.  having  entered  into  a  contract  with  a  county  hoard  to  do  nil  tho 
coiintv  printing  iit  rates  less  than  those  allowed  bv  statute,  and  having  re- 
ceived and  done  such  printing,  sought  to  repudiate  the  contract  rates  and  re- 
cover at  those  named  in  the  statute,  i/e/rf,  that  the  contract  rates  controlled. 
"Where  a  contract  is  made  to  do  certain  work  at  certain  rates,  tho  contract 
rates  control  as  to  the  work  actually  done,  although  all  the  work  conti  acted 
for  was  not  given  by  the  employer  to  tho  contractor.  The  latter  may  not  re- 
pudiate the  contract  in  tolo.  and  recover  upon  a  quantum,  meruit^  but  may 
recover  any  damages  sustained  from  the  employer's  breach  of  contract.  — 
Quiglev  V.  Commissioners,  etc..  Sup.  Ct  Kan.,  Cent.  L.  J.,  December  24,  p. 
610. 

Common  Carrter.  —  Special  contract  —  Damage  to  limit  liability  —  Con- 
tributory  negligence.  — A  common  carrier  cannot  relievo  himself  from  respon- 
sibility for  his  own  negligence,  or  the  nejjligonco  of  his  employees,  by  an}-  con- 
tract that  he  may  enter  into  with  the  shipper.  A  contract  for  shipment,  in  so 
far  as  it  assumes  to  say  that  the  railroad  ccmipany  shall  not  be  liable  on  account 
of  any  delay  in  tlie  transportation  of  stock,  is  void;  and  also  in  so  far  as  it  re- 
quires the  shipper  to  give  notice  of  his  claim  before  he  unloads  his  stock.  If 
plaintitf  hv  his  negligence  materially  contributed  to  the  injurj'  which  he  has 
sustained,  tie  cannot  recover.  It  isforthe  jury  to  determine  whether  the  plain- 
tiff, under  the  circumstances  as  shown  by  tho  proof,  acted  with  reasonable 
and  ordinary  prudence,  and  whether  his  conduct  contributed  to  tho  in- 
jury which  ho  sustained.  —  Ormsby  v.  Union  Pacific  K.  Co.,  U.  S.  Cir.  Ct. 
Dist  Col.,  Col.  L.  Kep.,  December,  p.  149. 


Digitized  by 


Google 


948  DIGEST   OF    RECENT   CASES. 

Common  Carrier  —  Continued. 

Degree    of    care  —  Negligence  —  Machinery  —  Exposed   eotton-baUi.  — 

Whilst  a  common  carrier  may  make  a  special  contract  to  protect  itself 
ainiinst  accidents  and  casualties,  it  cannot  stipulate  for  a  d^ree  of  care  odW. 
The  failure  to  provide  all  due,  safe,  and  necessary  machinery  or  applian(^8 
for  transportation  will  render  a  common  carrier  liable  for  any  injury  or  loss 
resulting  from  the  use  of  unfit  machinerj^  or  appliances.  The  trawportar 
tion  of  cotton  in  bales  on  platform  or  open  cars  is  negligence.  Suchear- 
riajje  exposes  thegoods  to  destruction  by  fire,  and  is  gross  nogligerce.— New 
Orleans,  etc.,  R.  Co.  t^.  Falor,  Sup.  Ct  Miss.,  Kep.,  December  22,  p.  811. 

Damages  against  last  of  several  carriers.  —  Where  goods  are  shipped  in 

good  condition  over  a  line  consisting  of  a  number  of  carriers,  and  are  re- 
ceived by  the  consignee  in  bad  condition,  in  order  to  recover  against  the  last 
carrier,  the  consignee  must  show  that  the  goods  were  received  b}'  the  lastcar- 
rier  in  good  order. —  Marquette,  etc.,  Ry.  v.  Kirkwood,  Sup.  Ct  Mich., 
Week.  Jur.,  December  16,  p.  661. 

By-law  of  railroad  concerning  passengers  —  Showing  tickets  —  VnreasM- 

able  ?'egulaiion,  — An  English  statute  provides  that  a  railway  company  may 
make  regulations  for  certain  express  purposes,  and  ^nerally  for  r^rulating 
the  travelling  upon  or  using  and  working  of  the  railwav.  A  by-law  of  a 
railway  company  provided  that  **  no  passenger  will  be  allowed  to  enter  any 
carriage  used  on  tne  railway,  or  to  travel  therein  upon  the  railway,  unlew 
furnished  by  the  company  with  a  ticket  specifying  tne  class  of  carrirtgc  and 
the  stations  for  conveyance  between  which  such  ticket  is  issued.  Every 
passenger  shall  show  aiid  deliver  up  his  ticket  (whether  a  contract  or  season 
ticket,  or  otherwise)  to  any  duly  authorized  servant  of  the  company,  when- 
ever required  to  do  so  for  any  purpose.  Any  passenger  travelling  without  a 
ticket,  or  failing  or  refusing  to  show  or  deliver  up  his  ticket  as  aforesaid, 
sha.l  be  reouired  to  pay  the  fare  from  the  station  whence  the  train  origi- 
nally started  to  the  end  of  his  journey.*'  A  passenger,  without  fraud,  re- 
fused to  show  his  season-ticket  on  passing  over  a  sttition  platform  of  the 
company  to  which  his  ticket  applied,  and  was  convicted  by  a  magistrate,  un- 
der this  by-law,  in  the  amount  of  the  fare  from  the  staVting-place  of  the 
train  by  which  hehad  just  travelled.  Held^  that  this  by-law  was  void  for 
unreasonableness  in  the  amount  fixed  for  the  penalty,  arid  that  the  convic- 
tion must  be  quashed.  Held,  also,  by  Cockburn,  C.  J.,  that  the  by-law  in 
terms  applied  only  to  persons  in  the'cnmpany's  carriages;  and  that  in  any 
case,  for  other  reasons,  it  was  not  within  the  authority  of  the  statuie.— 
Saunders  v.  South-Eastern  Ry.  Co.,  Eng.  High  Ct  Just,  Q.  B.  Div.,  Alb. 
L.  J.,  January  1,  p.  10. 

Limiting  liability  beyond  line  —  Notice.  — A  railroad  company  receiving 

goods  for  transportation  beyond  its  own  terminus  may  protect  itself  by 
special  contract,  expressed  in  its  bill  of  lading,  against  liability  for  loss  ni»t  oc- 
curring on  its  road.  And  the  consent  of  the  shipper  to  such  limited  liability 
will  bo  presumed  if  he  has  previously  received  simitar  bills  of  lading  upon 
like  shipments,  although  the  clause  limiting  the  liability  was  not  specially 
pointed  out  to  him.  —  Railroad  Co.  v.  Brumley,  Sup.  Ct  Tenn.,  Bep.,  De- 
cember 22,  p.  828. 

See  Commercial  Law. 

Liability  of  railroads  for  injury  to  passenger  in  Pullman  car — Evi- 
dence —  Exceptions  cancelled  by  instructions  of  court.  —  A  carrier  of  passen- 
gers for  hire  is  bound  to  observe  the  utmost  caution  characteristic  of  very 
careful,  prudent  men.  He  is  responsible  for  injuries  received  by  passengen 
in  the  course  of  their  transportation  which  might  have  been  avoided  or 
guarded  against  by  the  exercise,  upon  his  part,  of  extraordinary  vigilance, 
aided  by  the  highest  skill.  Such  caution  and  diligence  extend  to  nil  the 
appliances  and  means  used  by  the  carrier  in  the  transportation  of  the  passen- 
ger. He  must  provide  cars  or  vehicles  adequate  —  that  is,  sufficiently  secure 
as  to  strength  and  other  requisites  —  for  the  safe  conveyance  of  passenger*; 
and  for  the  slightest  negligence  or  fault  in  that  regard,  from  which  injury  re- 
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suits  to  the  passenger,  the  carrier  Is  liable  in  damages.  A  passenger  pur- 
chased from  a  railroad  company  a  ticket  over  Its  line,  and  at  the  same  time, 
from  the  Pullman  Palace  Car  Company,  a  ticket  entitling  him  to  a  berth  in 
one  of  its  sleeping-cars,  constituting  a  part  of  the  train  of  the  rail- 
road company.  In  the  course  of  transportation  he  was  injured  by  the 
falling  of  a  berth  in  the  sleeping-car  in  which  he  was  at  the  time  riding. 
Held^  that  fur  the  purposes  of  the  contract  vrith  the  railroad  company  for 
transportation,  and  in  view  of  its  obligation  to  use  only  cars  that  were  ade- 
quate for  safe  conve3'anco,  the  sleeping-car  company,  its  conductor,  and  por- 
ter were  in  law  the  servants  and  employees  of  the  railroad  company.  Tneir 
negligence,  or  the  negligence  of  either  of  them,  as  to  any  matters  involving 
the  safety  or  security  of  passengers,  was  the  negligence  of  the  railroad  com- 
pany. In  such  case,  the  passenger  injured  being  entitled  only  to  compensa- 
tory damages,  evidence  as  to  his  poverty,  or  as  to  the  numSer  and  ages  of 
bis  children,  is  irrelevant.  An  exception  to  the  admission  of  irrelevant  testi- 
mony is  cancelled  when  the  court,  before  final  submission  of  the  case  to  the 
jur3%  distinctly  instructs  them  to  disregard  such  evidence.  —  Pennsylvania 
Co.  r.  Roy,  U.*S.  Sup.  Ct,  Alb.  L.  J.,  December  26,  p.  510;  Int  Rev.  Rec, 
December  29,  p.  404 ;  Rep.,  December  22,  p.  793 ;  Ch.  Leg.  N.,  December  9, 
p.  102. 

Liability  beyond  terminus  —  Special  contract  —  Storage.  —  In  the  absence 

of  a  special  contract,  a  carrier  is  liable  only  to  the  extent  of  his  own  line, 
and  for  safe  storage  and  delivery  to  the  next  carrier.  A  special  contract 
will  not  be  established  by  proof  that  the  goods  were  delivered  to  the 
agent  of  the  company,  who'knew  of  their  destination  beyond  the  company's 
line,  and  named  a  through  price  to  be  paid  to  the  last  carrier.  —  Stewart  v, 
Terre  Haute,  etc.,  R.  Co.,  U.  S.  Cir.  Ct  East.  Dist.  Mo.,  Rep.,  November 
17,  p.  618. 

Liability  beyond  terminus,  —  A  carrier  who  receives  goods  destined  to  a 

place  beyond  n is  own  line  of  transportation,  and  who  does  not  expressly 
limit  his  liability,  must  be  regarded  as  contracting  for  a  delivery  at  the 
point  of  destination. — Mobile  &  Girard  R.  Co.  v,  Copeland,  Sup.  Ct  Ala., 
Rep.,  November  17.  p.  626. 

Creditor's  Bill.  —  Equity  jurisdiction  before  judgment  —  State  statute  and 
Federal  court,  —  A  creditor's  bill  is  something  more  than  a  bill  for  discov- 
ery, ^nd  it  may  be  maintained  notwithstanding  the  statute  which  enables 
parties  to  a  suit  to  testify  therein.  The  st>itute  of  a  State  which  gives  a 
remedy  for  reaching  the  property  and  effects  of  a  ludgment  debtor  in  a  pro- 
ceeding supplementary  to  the  suit  in  which  the  judgment  is  obtained  is  a 
special  proceeding  which  does  not  in  any  way  atfect  the  equity  iurisdiction  of 
the  Federal  courto. — Frazer  et  al.  r.  Colorado,  etc.,  Co.,  U.  S.  Cir.  Ct 
Dist  Col.,  Col.  L.  Rep.,  January,  p.  221. 

Debtor  and  Creditor.  —  Enjoining  sale  under  execution  -7-  Creditor'' s  bill,  — 
A  court  of  equity  will  not  entertain  jurisdiction  of  a  bill  by  a  creditor,  whoso 
debt  is  a  legal  one,  to  enjoin  the  sale  of  the  goods  of  his  debtor  under  an  exe- 
cution against  him,  upon  the  ground  that  the  execution  issued  upon  a  judg- 
ment fraudulently  confessed  by  the  debtor  in  favor  of  one  to  whom  he  was 
not  indebted  at  tlie  time,  where  the  complainant  has  not  obtained  judgment 
upon  his  demands,  even  though  not  due.  In  such  a  case  the  complainant 
must  first  establish  his  demands  at  law  before  he  ctm  impeach  the  bona  fides 
of  the  judgment,  execution,  and  levy  upon  his  debtor's  goods.  When  the 
creditor  seeks  to  remove  a  fraudulent  encumbrance  or  conveyance  out  of  the 
way  of  his  execution,  he  may  file  his  bill  as  soon  as  he  obtains  bis  judgment 
at  law.  — Shufeldt  et  al.  v,  Boehm  et  al..  Sup.  Ct  111.,  Ch.  Leg.  N.,  Nov.  27, 
p.  92;  Ch.  Leg.  Adv.,  January  11,  p.  12. 

Deeds.  —  Fraud — Undue  influence  —  Consideration,  —  Taking  an  unfair  advan- 
tage of  another's  weakness  of  mind  is  undue  influence,  and  the  law  will  not 
permit  the  retention  of  advantage  thus  obtained.     A  consideration  is  not 
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necessary  to  the  validity  of  a  transfer.  If  it  is  voluntary,  that  is  sufficient. 
But  the  fact  of  there  being  no  considemtion,  or  a  grossly  inadec^aate  one,  is 
a  circumsbince  which  may  be  considered  in  determining  the  plaintiff 's  mind 
at  the  time  of  her  signing  the  deed.  —  Moore  o.  Moore,  Sup.  Ct  CaL,  Pac 
Coast  L.  J.,  Nov,  6,  p.  444;  Week.  Jur.,  December  23,  p.  67a. 

Pureha9€r  from  grantee  —  Equity.  —  The  grantee  in  a  <)uitclaim  deed  ii 

bound  to  ascertain  at  his  peril  what  outstanding  equities,  if  any,  exist;  bat 
a  purchaser  from  such  grantee,  b^  deed  containing  covenants  of  warrnntr, 
need  not  inquire  fur  equities,  but  is  to  be  regarded  as  a  bona  fide  purchnser 
without  notice. — Winkler  v.  Miller,  Sup.  Ct  Iowa,  Rep.,  December  1,  p. 
694. 

Parol  proof  of  aets*  —  The  clear  and  unambiguous  calls  of  a  deed  cannot 

bo  set  aside  and  ditfurent  ones  substituted  in  their  place  by  parol  proof  of 
the  acts  of  the  parties,  either  before  or  after  the  deed  is  made.  —  Ames  p. 
Hilton,  Sup.  Jud.  Cl  Me.,  Bop.,  December  22,  p.  803. 

^—  CdLnsellation  —  Eoi'lcnee.  —  Action  to  procure  the  cancellation  of  a  deed 
purporting  to  convcv  land,  and  the  record  thereof,  on  the  allesced  ground 
that  it  had  never  been  delivered.  The  instrument  was  m  ide  in  18)0, 
apparently  without  consideration,  and  recorded  in  1873  —  the  next  day  after 
the  gmn tor  died.  The  Ctn^uit  Court  found  that  it  was  never  delivered,  mi 
gave  judgment  for  the  plaintiffd,  who  arc  heirs  at  law  of  the  grantor.  Tho 
testimony  is  mostly  circunHtantial  and  ouito  conflicting.  Held,  that  there 
is  no  such  clear  preponderance  of  evidence  against  the  findings  as  will 
authorize  thi.-*  court  to  disturb  the  judgment. —  Stewart  ».  Stewart,  Sup. 
Ct.  Wis.,  Wis.  Leg.  N.,  Ducomber  9,  p.  58. 

Duress.  —  Negotiihle  instrum'.nt  exacted  by  threat  of  imprisonment.  —Where 
the  defendant  exacted  from  the  plaintiff  a  certain  siim  of  money  under  durws 
of  imprisonment,  and  by  threats  of  criminal  prosecution,  and  the  plnintilf 
procured  a  third  person  to  give  his  negotiable  pn>missory  note  for  such  sum, 
piyablc  in  ninety  d.ivs,  with  intoreit,  to  the  df)feJid:int,  and  secured  such 
third  person  therefor  by  his  own  notes  secured  by  mortg;\ge:  //etY,  tliat  it 
was  a  present  pix-ment  by  the  plaintitf  to  the  defendant,\undor  duress;  th«t 
such  third  person  is  in  no  sense  a  parlieeps  erunuiii ;  that  the  defendant  is 
not  interested  in  tho  question  whether  the  plaintitf  wais  guilty  of  laches  in 
not  enjoining  the  payment  of  the  note  of  such  third  person  to  the  dclcnd- 
ant.  But  if  the  transaction  wiu  originally  illoi^al  as  to  all  of  the  parties,  it 
having  been  carried  out  aril  fully  executed,  tho  dofend-int.  having  received 
tlie  avails  of  it,  cannot  refuse  to  account  on  the  ground  of  its  illegtdity. — 
Heckmrm  v.  Swartz,  Sup.  Ct.  Wis.,  Wis.  L.  Rep.,  November  2-5,  p.  44. 

Ejectmevt.  —  Diligence —  EjfAity.  —  Ejectment  is  in  Pennsylvania  an  equita- 
ble action,  and  when  a  plaintiff  seeks  by  it  to  enforce  specific  pcrform:inco 
of  a  contract  to  convey,  ho  must  show  that  ho  has  himself  been  ready, 
prompt  and  desirous  of  perft>rmunce  on  his  part;  if  ho  has  slept  on  his 
rights,  and,  by  conduct  long  porsistcd  in,  convoyed  the  idea  that  he  had  ab^ui- 
doned  thorn,  he  cannot  after  there  has  baen  a  m-itorial  change  of  circum- 
stances aft'ecting  tho  rights  of  tho  parties,  obtain  redress.  — Russell  v.  Baugh- 
man,  Sup.  Ct  Pa.,  W.  N.  C,  December  23,  p.  284. 

Elections.  —  Power  of  United  States  super oisors  —  Molestation  —  Stats 
authority. — A  supervisor  of  elections,  appointed  under  tho  acts  of  Con- 
gress, in  tho  absence  of  the  United  States  marshal  and  his  deputies,  has  tho 
right  to  preserve  order,  and  to  arrest  without  warrant  or  process  any  pei^ 
son  who  interferes  with  him  in  the  discharge  of  his  duty  as  supervisf>r.  No 
person  has  a  right  to  molest  or  interfere  with  the  supervisor  in  the  discharge 
of  his  duty,  oven  by  the  use  of  offensivo  and  opprobrious  language.  That, 
without  any  overt  act  mi«»ht  bo  a  molestation  and  interference  with  a8upe^ 
visor  in  tho  discharge  of  his  duty.  While  a  supervisor  of  elections  is  actinj 
in  tho  discharge  of  his  duty,  it  is  not  competent  for  any  State  authority  to 
interfere  with  him  in  the  exercise  of  his  right  as  supervisor.  —  Bx  parte 
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Goissler,  U.  S.  Cir.  CL  North.  Dist  DL,  Oh.  Leg.  N.,  Novembers,  p.  60; 
Bep.,  December  1,  p.  681. 

^—  Ihpo  boards  of  judges  elected —  Which  legal,  — At  an  election  whore  the 
regular  judges  of  election  failed  to  attend,  or  refused  to  act,  and  two  boards 
are  elected  by  the  by-standcrs  at  ditTerent  times,  but  both  are  elected  before 
eight  o'clock  in  the  morning:  Held,  that  both  are  elected  prematurely;  but 
that  the  one  last  elected  and  last  organized  before  eight  o'clock  in  tho*morn- 
ing  (a  majority  of  the  electors  present  at  the  election  and  organization  par- 
ticipating therein)  will  be  deemed  to  bo  the  legal  board,  unless  something 
else  tranipires  to  render  it  ille:;al.  — Kirkpatrick  v,  Vickers,  Sup.  Ct.  Kan., 
Cent  L.  J.,  December  17,  p.  489. 

EMUfExt  Domain* — See  Strkbt  Railways. 

Escrow.  —  Fraudulent  delioery  by  depositary,  —  Whore  n  deed  deposited  as 
an  escrow  was  to  bo  dulivcrud  by  the  depositaries  when  they  should  receive 
a  good  and  sufficient  warranty  deed  of  certain  property  fur  the  grantor,  and 
the  referee  found  that  "  plaintiff  was  never  given  or  tendered  any  convey- 
ance, sufficient  or  otherwise,"  of  the  property:  Held,  that  this  finding  of  tho 
referee  was  immaterial,  inasmuch  as  the  receipt  of  such  conveyance  by  the 
deposittiries  was  all  that  was  required  by  tho  condition  of  the  deposit  Tho 
rule  that  a  fraudulent  delivery  by  or  procurement  from  tho  depositary  of  a 
deed  deposited  in  escrow  will  not  operate  to  pass  the  title,  oven  in  favor  of 
a  subsequent  purchaser  in  good  faith,  without  notice,  will  not  be  carried  to 
the  extent  of  enabling  tho  grantor  to  recognize  the  grantee's  possession  of 
tho  instrument  as  valid  for  some  purposes  and  to  disclaim  it  as  nug;itory  for 
all  others,  especially  when  to  do  so  would  result  in  an  injurv  to  an  innocent 
party.  —  Cotton  v.  Gregory,  Sup.  Ct  Neb.,  Week.  Jur.,  December  10,  p. 
648. 

EviDEXCE.  —  Testimony  of  employee.  —  It  is  improper  for  a  court  to  suggest 
that  tho  testimony  of  an  employee  of  a  corponition  should  bo  looked  upon 
with  distrust  —  Marquette,  otc,  li.  Co.  v.  Kirkwood,  Sup.  Ct  Mich.,  Week. 
Jur.,  December  16,  p.  6G1. 

Question  of  fact  to  he  submitted  to  jury.  —  In  an  action   for  damages, 

where  plaintifi^'s  intestate  was  killed  by  defendant's  wagon,  driven  on  tho 
highway,  where  the  evidence  does  not  prove  conclusively,  either  that  defend- 
ant was  not  or  plaintiff's  intestate  was  guilty  of  negligence,  both  proposi- 
tions should  have  been  submitted  to  the  jurv.  —  Vollner,  Admr.,  v.  Borons, 
Sup.  Ct  Wis.,  Wis.  Leg.  N.,  December  9,  p'  67. 

—  ]V/iere  copy  of  power  of  attorney  may  be  used  —  Charge  upon  weight  of 
evidence.  — A  copy  of  a  power  of  attorney,  properly  authenticated,  is  not  ad- 
missible in  evidence  without  showing  the  loss  of  tno  original,  or  accounting 
for  its  non-production.  It  is  not  necessary  for  a  power  of  attorney  to  do- 
scribe  the  lands  authorized  to  bo  conveyed,  with  particularity ;  it  will  be  suffi- 
cient if  it  can  be  shown  what  were  intended.  It  is  error  for  tho  judge,  in  his 
chaise,  to  recite  the  evidence  and  call  the  attention  of  tho  jury  to  particular 
portions  of  it,  and  tell  the  jury  from  such  evidence  they  might  presume  a 
certain  fact  to  exist  This  would  bo  a  charge  upon  tho  weignt  of  evidence. 
When  one  side  introduces  evidence,  tho  other  ma}'  use  it  for  every  legitimate 
purpose.  — Hammond  v.  Courely,  Com.  App.  Texas,  Texas  L.  J.,  December 
22,  p.  261. 

•  —  Parol  evidence  as  to  matters  on  former  trial.  —  Though  there  may  bo 
some  question  as  to  whether  parol  evidence  can  be  received  to  show  what 
matters  within  t/ie  issues  wero  not  submitted  to  the  jury  on  the  trial  of  a 
former  action,  there  is  none  as  to  the  inadmissibility  of  such  evidence  to 

grove  that  matters  outside  of  the  issues  were  submitted  and  passed  upon, 
tut  it  will  be  presumed  that  the  courts  of  a  sister  State  would  not  aamit 
evidence  not  aamissible  under  the  pleadings. — Meredith  o.  Mining  Assn., 
Sup.  Ct  Cal.,  Pac  Coast  L.  J.,  January  8,  p.  746. 
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Evidence  —  Continued. 

Exceptions  to,  cancelled  by  instructione  to  court,  — See  CoMMOir  C  a  briers 

(Pennsylvania  Co.  v,  lloy). 

Extradition.  —  Duty  of  executive  of  State  from  whom  fugitive  U  demanded.— 
An  executive  from  whom  a  fugitive  is  demanded  can,  in  determining  whether 
such  fugitive  shall  be  delivered  up,  go  no  further  than  to  examine  whether, 
in  the  affidavit  or  indictment  transmitted  by  the  demanding  executive  as  a 
part  of  the  record,  a  crime  is  substantially  charged.  —  The  State  of  North 
Carolina  v.  Perry,  Sup.  Ct  Dist  Col.,  Alb.  L.  J.,  December  25,  p.  513. 

-^—  "  Offence  "  defined  —  Detention  of  prisoner  under  cieil  process  —  Con- 
tempt. —  *'  Offence,"  in  the  nineteenth  section  of  the  Extradition  Act,  1870, 
means  a  crime,  whether  a  felony  or  a  misdemeanor,  is  not  confined  to  politi- 
cal offences,  and  docs  not  include  a  contempt  by  disobedience  to  an  order  of 
court  in  a  civil  proceeding.  Where  a  man  hns  been  arrested  on  a  charge, 
under  a  process  which  it  was  within  the  jurisdiction  of  the  court  to  issue, 
and  is  discharged  from  custody  because  the  grounds  of  the  charge  fail,  a 
detainer  lodged  against  him,  alter  the  arrest,  but  before  the  discharge,  is  not 
rendered  illegal  or  invalid  by  reason  of  such  failure.  An  attachmont  was 
issued  against  a  party  to  an  action  for  his  disobedience  of  an  order  of  court. 
Bein^  bankrupt  and  abroad,  ho  was  brous^ht  back  to  England  under  a  war- 
rant issued  under  the  Extradition  Act,  1870,  in  respect  of  an  alleged  offence 
under  the  Bankruptcy  Act,  1869,  and  confined  in  jail  pending  inquirv  into 
the  charge  before  a  magistrate.  While  he  was  so  in  custody,  the  attachment 
was  lodged  with  the  keeper  of  the  prison.  On  the  inquiry  before  the  mag- 
istnite  the  charge  was  dismissed  as  groundless.  It  was  not  proved  that  the 
extradition  proceedings  were  a  device  to  brin«jover  the  prisoner  in  order  that 
he  might  be  subjected  to  the  attachment.  Seld^  that  the  prisoner  was  not 
entitled  to  bo  discharged  from  custody  tilll  he  had  purged  his  contempt  by 
obeying  the  order.  — ^Pooley  v.  Wetham,  Eng.  Ct  App.,  Alb.  L.  J.,  Decem- 
ber"^! 1,  p.  470. 

Fraud  and  Dkceit.  —  Horse-trading.  —  Where  an  agent  of  the  plaintiff  was 
induced,  by  false  representations  as  to  the  soundness  of  a  horse,  to  make  an 
exchange  of  horses,  the  principal  who  has  sustained  a  loss  by  the  trade  has 
an  action  for  fraud  and  deceit  against  the  party  making  such*^ false  represen- 
tations, —  Ward  0.  Borkenhag'en,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  December 
9,  p.  60. 

Fraudulent  Conveyance.  —  Subsequent  creditor.  —  A  subsequent  creditor 
cannot  question  a  voluntary  or  fraudulent  disposition  of  property  by  his 
debtor,  not  intended  as  a  fraud  against  him.  Tno  same  principle  applies  to 
tlie  disposal  of  its  property  b}'  a  corporation. —  Graham  v.  La  Crosse,  etc, 
R.  Co.,  U.  S.  Sup.  Ct,  Cent  L.  J.,  December  10,  p.  464. 

Fraud  and  Mistake.  —  See  Deeds. 

Growing  Crops. —  When  do  not  pass  loith  land.  —  Growing  crops  do  not 
pass  with  a  sale  of  land  by  the  sheriff',  if  at  the  time  of  making  the  sale 
thej'  are  fitly  matured  and  ready  for  harvest  — Hecht  v.  Dittman,  Sup.  Ct 
Iowa,  Ch.  Leg.  N.,  January  1,  p.  127. 

Homestead.  —  Not  affected  by  dioorce.  —  A  wife  who  has  procured  a  divorce 
from  her  husband  does  not  lose  her  homestead  right  previously  attained. — 
Bianey  v.  Asher,  Sup.  Ct  Mo.,  Ch.  Leg.  N.,  November  6,  p.  60. 

Actual  occupancy  —  Dedication —  Wife^s  right. — Actual  occupancy,  with  ^ 

such  intention,  is  notice  that  the  property  has  been  then  dedicated.  To  make 
alien  upon  homestend  operative,  it  is  essential  that  the  stipulations  be  signed 
by  wife. —  Barnes  v.  White,  Sup.  Ct  Texas,  Texas  L.  J.,  December  1,  p.  211. 

Removal  of  wife  —  Abandonment.  —  Without  the  assent  of  the  wife,  8ig» 

nifled  in  some  mode,  to  the  abandonment  of  the  homestead,  the  husband  has 
no  power  to  deprive  her  of  its  benefits,  and  subject  it  to  his  debts  and  uses,  by 
simply  causing  ner  to  remove  from  it     The  more  declaration  of  abandonmeo't 
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HoMKSTEAD  —  Continued. 

by  the  husband  would  not  be  sufficient  The  proof  of  total  abandonment 
must  be  clear.  —  Cox  et  al.  v,  Harvey,  Com.  App.  Texas,  Texas  L.  J.,  Octo- 
ber 6,  p.  81. 

IVlfe  '«  interest  in  land  occupied  in  common, —  When  a  wife  lived  with 

her  husband  and  family  upon  land  which  was  owned  in  common  by  her  hus- 
band and  a  third  pei'son  and  which  was  held  by  them  in  joint  occupancy, 
neither  having:  exclusive  posssesion  of  any  part:  Held,  that  under  the  provi- 
sions of  the  Homestead  Act  of  March  9.  18)8,  further  extended  by  sect.  1287 
of  the  Civil  Code,  the  wife  might  file  a  valid  homestead  claim,  not  exceodins. 
the  limit  allowed  of  land,  upon  the  undivided  interest  owned  by  herself  and 
husband  as  common  property.  —  Hihn  v.  Shelby,  Sup.  Cu  Cal.,  January  8, 
p.  739. 

Husband  and  Wifb.  —  Power  of  attorney.  —  A  power  of  attorney  given  by  a 
wife  to  her  husband,  and  privily  acknowledi^ed,  confers  no  right  to  dispose  of 
her  separate  property.  —  Cannon  v,  Boutwell,  Sup.  Ct.  Texas,  Texas  L.  J., 
November  24,  p.  196. 

Judgment  confessed  by  husband  in  faoor  of  wife's  trustee,  —  Where  a 

husband  confessed  judgment  to  a  trustee  in  favor  of  his  own  wife  for  notes 
given  for  money  borrowed  of  the  wife's  father,  wiiich  notes  had  been  as- 
signed to  the  wife  by  the  administrator  of  the  father's  estate  on  account  of 
her  distributive  share,  such  judgment  is  valid  as  against  the  claim'f  of  other 
creditors  of  the  husband.  Included  in  such  judgment  was  a  note  which  had 
not  been  assigned  to  the  wife,  but  payihent  of  which  she  had  assumed,  and 
afirroed  with  the  other  distributees  that  it  should  be  deducted  from  her  share. 
Held,  that  the  judgment  was  valid  as  to  this  note  also.  —  Wingerd  w.  Fal- 
lon, Sup.  Ct.  Pa.,  Ch.  Leg.  N.,  January  8,  p.  163;  Ch.  Leg.  Adv.,  January 
11,  p.  12. 

Deed  of  married  woman  —  Ejectment,  —  A  deed  or  lease  under  seal  of  a 

m-irried  woman,  robiting  to  her  land,  in  which  her  hush  uid  does  not  join,  is 
absolutely  void,  and  cannot  be  validated  by  evidence  of  the  husband's  assent. 
Nor  can  a  married  woman  bo  estopped  by  the  receipt  of  the  consideration, 
nor  by  any  subsequent  acts  of  ratification,  other  than  by  a  new  deed  duly 
executed  and  acknowledged.  Husband  and  wife,  in  possession  of  a  tract  of 
land,  may  maintain  ejectment  against  parties  in  possession  of  a  portion  of 
the  tract  daiming  the  right  to  operate  oil-wells  under  an  invalid  lease,  exe- 
cuted by  the  m:irried  woman.  —  Buchanan  v.  Hazard  et  ux..  Sup.  Ct.  Pa., 
W.  N.  C.,  December  18,  p.  267. 

"—^  Deed  of  married  woman. — A  married  woman,  deserted  and  left  unprovided 
for  by  her  husband,  may,  by  virtue  of  the  act  of  May  4,  18-35  (Pub.  Laws, 
430),  execute  a  deed  efficacious  to  convey  her  real  estate  without  the  joinder 
of  her  husbar^d,  and  without  having  previously  obtained  a  decree  authoriz- 
ing her  to  act  as  a  feme  sole  trader,  oy  virtue  of  the  provisions  of  sect  4 
of  the  said  act  —  £Ue\*  v.  McDaniel,  Sup.  Ct  Pa.,  W.  N.  C,  December 
16,  p.  269. 

^—  See  H0ME8TKAD. 

Iksttr  ANCE.  —  Lightning  — Guaranty  —  Insurance  statute.  —  An  agreement  by 
a  lightning-rod  vendor  that  ho  will  insure  against  loss  by  lightning  to  a 
specified  amount  is  a  contract  of  guaranty,  and  not  an  insurance.  The 
dealer  is  not  bound  to  comply  with  the  statutes  regulating  the  insurance 
business.  —  Cole  et  al.  v.  Haven,  Sup.  Ct  Iowa,  Alb.  L.  J.,  January  16, 
p.  63. 

Fire —  Vacant  house  —  Stipulation  to  aooid  policy.  —  A  policy  of  insur- 
ance upon  a  dwelling-house  cont'iined  a  stipulation  that  if  the  premises 
should  become  unoccupied  the  policy  should  be  void.  In  an  action  on  the 
policy,  it  appeared  that  previous  to  the  fire  the  assured  left  the  house  and 
went  elsewhere  to  reside,  taking  part  of  her  furniture  with  her  and  leaving 
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Iksubance  —  Continued. 

tbe  rest ;  that  she  left  a  man  in  possession,  with  instructions  to  sleep  in  tbe 
bouse  at  night;  that  this  man  quit  the  premises  several  days  before  tbe  fire, 
and  did  not  return ;  and  that  no  one  was  in  the  house  when  the  fire  oc- 
curred. Held,  that  the  iiouse  was  unoccupied  within  the  meaning  of  tbe 
stipulation,  and  the  policy  was  void. — Cook  u.  Continental  Ins.  Co.,  Sup. 
•  Ct.  Mo.,  Ins.  L.  J.,  December,  p.  887. 

Equity  —  Mistake  in  policy  —  Mortgage  —  Demurrer  —  Parties.  —  In  an 

action  for  a  loss  upon  an  insurance  policy,  an  averment  in  the  complaint  of 
a  mistake  in  the  policy,  and  u  prayer  for  its  reformation,  give  jurisdiction  in 
equity.  If  the  policy  "should  be  reformed,  tbe  court  will  rettiin  jurisdiction 
for  tKe  determination  of  all  issues  which  may  be  made  upon  it;  and  all  issues 
of  fact  will,  if  required,  be  tried  by  a  jury.  If  a  policy  of  insurance  is  pay- 
able to  a  mortffngee  of  the  promises  as  his  interest  shnlf  appear,  and  if,  when 
a  loss  becomes  payable,  his  mortgage  debt  is  in  fact  greater  than  the  sum  in- 

'  sured,  the  legal  title  of  the  policy  is  in  him,  and  he  may  sue  upon  it  alone. 
In  an  action  upon  such  a  policy  Sy  the  mortgagee  alone,  the  question  whether 
the  mortgftgeor  is  a  necessary  plaintiff  cannot  be  raised  by  demurrer,  unless 
the  complaint  itself  shows  an  interest  in  the  mortgageor;  and  an  averment 
that  the  mortgage  debt  still  due  the  plaintiff  exceeds  the  insurance,  being 
admitted  by  demurrer,  shows  that  plaintiff  is  the  sole  party  in  interest  — 
Hammel  r.*  Queen  Ins.  Co.,  Sup.  Cu  Wis.,  Ins.  L.  J.,  December,  p.  iK)o. 

—  Death  of  insured  —  Rights  of  mortgagee  su7'vive.  —  Where  a  fire-insumnce 
policy  was  payable  to  a  mortgagee  as  his  interest  may  appear:  Held,  that  his 
rights  therem  were  not  cut  off  by  the  death  of  the  insured,  notwithstanding, 
such  policy  contained  a  provision  rendering  the  same  void  in  case  of  change 
in  the  title.  Where  proofs  of  loss  are  furnished  a  reasonable  time  before  tbe 
expiration  of  a  stipulated  limitation  for  bringing  an  action  upon  a  policy  of 
insurance,  the  company  cannot  retain  them  until  after  that  lime  without 
action,  and  then,  on  refusal  to  pay,  insist  upon  the  limitation.  In  an  ac- 
tion upon  an  insurance  policy  for  the  use  and  benefit  of  a  mortgagee,  to  whom 
the  same  was  payable  to  the  extent  of  his  mortgage  interest,  by  an  adminis- 
trator of  insured:  i/cW,  that  the  objection  that  the  administrator  could  not 
bring  the  action,  as  the  title  to  real  estate  was  in  heirs  or  devisees,  was  of  no 
force.  —  Westchester  Fire  Ins.  Co.  v.  Dodge,  Sup.  Ct  Wis.,  Ins.  L.  X. 
December,  p.  909. 

Fire  —  Insurance  for  another — Contract.  —  When  one,  not  under  con- 
tract to  insure  another's  goods,  does  insure  them  together  with  his  own,  and. 
because  the  insurance  companies  become  insolvent,  does  not  receive  enough 
insurance  money  to  cover  nis  own  loss,  he  is  not  obliged  to  pay  any  portion 
thereof  to  the  other,  even  though  he  had  included  liis  goods  in  a  statement 
of  loss  rendered  the  insurance  companies.  —  Reitenach  v.  Johnson,  Sup.  Jad. 
Ct  Mass.,  Rep.,  December  1,   p.  697. 

Breach  of  covenant  before   loss  —  Continuing  warranty.  —  A  continuing 

warranty  in  a  policy  of  insurance,  the  breach  of  which  avoids  the  policy,  irre- 
spective'of  the  question  whether,  any  damage  or  injury  is  sustained  by  the 
company  by  reason  of  such  breach,  is  in  the  nature  of  a  forfeiture,  and  mu«t 
therefore  be  construed  most  strongly  against  the  insurer,  and  most  fHVombly 
to  the  insured.  —  Wakefield  et  al.  v.  Orient  Lis.  Co.,  Sup.  Ct  Wis.,  Wis. 
Leg.  N.,  January  13,  p.  101. 

Life  —  Tender  of  payment  to  former  agent  —  Notice  —  Non-forfeitJtre.  — 

A  life-policy  provided  that  it  should  "  cease  and  determine  '*  if  the  premium 
was  not  paid  when  due.  The  agent  authorised  to  receive  the  premium  was 
changed,  but  the  company  neglected  to  inform  the  assured  of  tne  change,  al- 
though it  had  adopted  a  rule  to  do  so  in  all  cases.  The  assured  tendered  tbe 
premium  in  due  time  to  the  former  agent,  who  refused  it  Held^  that  there 
was  no  forfeiture.  In  such  cases  the  assured  is  entitled  to  a  reasonable  time 
before  a  forfeiture  can  be  declared.    In  this  case,  sixty  days  was  not  an  on- 
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Inburanck — CJontinued. 

reasonable  time  to  elapse  before  payment  of  the  premium.  —  Searoana  v. 
North- Western  Mutual  Life  Ins.  Ck).,  U.  S.  Cir.  Ct.  Dist.  Minn.,  Kep., 
December  22,  p.  799. 

Jnsoloent  company  —  Deaths  subsequent  to  appointment  of  receiver ,  and 

after  period  for  which  premium  sare  paid.  — In  the  case  of  an  insolvent  life- 
company,  deaths  that  occur  among  the  insured  subsequent  to  the  appoint- 
ment of  a  receiver,  and  also  subsequent  to  the  time  for  which  the  premiums 
were  paid,  must  be  regarded  as  death-claims,  entitled  to  prove  for  the  full 
amount,  and  not  simply  for  the  reserve.  The  company  must  be  regarded  as 
responsible  by  its  failure  for  the  non-payment  of  the  premium,  after  passing 
into  the  receiver's  hands.  —  Attornev-Grcneral  v.  Girard  Mutual  Life  Ins.  Co., 
Ct.  App.  N.  Y.,  Ins.  L.  J.,  Decembe'r,  p.  892. 

Title  to  policy.  —  An  insured  person  has  not  the  title  to  the  policy,   but 

the  title  is  mthe  person  for  whose  benefit  it  is  taken;  and  therefore  an  as- 
signment by  the  assured  can  vest  no  title  in  the  assignee.  —  Kobinsou  17. 
Duvttll,  (yt.  App.  K}'.,  December,  p.  897. 

Policy  to  be  consti^ed  as  a  will.  —  A  life-policy  for  the  benefit  of  the  family 

of  the  person  procuring  it,  though  not  a  testament,  is  in  the  nature  of  a  testa- 
ment, and  in  construing  it  tho  courts  should  treat  it  as  far  as  possible  as  a 
will,  since  in  so  doing  they  will  more  nearly  approximate  the  intention  of  the 
person  the  destination  of  whose  bounty  is  involved  in  such  a  case.  --  Duvall 
V.  Goodson,  Ct  App.  Ky.,  December,  p.  901. 

Premium  paid  by  stranger.  —  A  payment  by  a  stranger,  made  without  the 

knowledge  or  consent  of  the  insured,  though  with  his  mone\',  does  not  bind 
him  or  the  company.  An  insurance  policy  cannot  be  made  to  take  effect  as 
a  contract  by  an  act  of  ratification  by  an  administrator  after  the  death  of  the 
person  whojc  life  w;js  to  be  insured  thereby.  —  Whiting  v.  Massachusetts 
Mutual  Life  Ins.  Co.,  Sup.  Jud.  Ct  Mass.,  Rep.,  January  5,  p.  13. 

Infants.  —  Jurisdiction  of  person  or  property  —  Infant  brought  in  by  strat- 
agem.—  The  jurisdiction  over  the  persons  and  property  of  infants  is  in  the  Su- 
preme Court  of  New  York,  and  of  necessity  it  can  be  exercised  only  when 
the  infant  or  his  property  is  within  the  territory  of  the  State.  Residence 
will  give  jurisdiction;  domicile  is  not  essential  thereto;  but  bringing  an  in- 
fant in  by  stratasrcm  will  not  secure  jurisdiction. —  Re  Hubbard,  Ct  App.  N. 
Y.,  Rep.,  December  22,  p.  818. 

Disaffirmance  of  contract.  —  See  Married  Woman. 

Pleading — Guardian  —  Demurrer.  —  When    a  complaint  alleged    that 

gome  of  the  plaintiffs  were  infants  and  sued  by  their  guardian  ad  litem, 
but  there  was  no  allegation  as  to  the  appointment  of  the  guardian  :  Held, 
demurrable  on  the  special  ground  of  want  of  legal  capacity  of  the  infants  to 
8ue.  —  Crawford  et  al.  v.  Neal  et  al..  Sup.  Ct  Cal.,  I^ac.  Coast  L.  J., 
January  8,  p.  737. 

Instructions.  —  Error  in,  cured  by  evidence.  —  See  Neoliqenck  (Mauerman 
V.  Senmarts). 

Jurisdiction.  —  See  Process. 

Judicial  Salk.  —  New  company  —  Damages.  —  Where  the  property  and  fran- 
chise of  a  railroad  are  purchased  at  a  judicial  sale,  and  the  purchasers  after- 
wards organize  a  new  company  under  the  statute,  such  new  company  is  not 
liable  for  damages  by  reason  of  the  negligent  management  of  the  road  in  the 
interim  succeeding  the  sale,  unless  possession  by  it  is  affirmatively  shown.  — 
Pennsylvania  Central,  etc.,  R.  Co.  v.  Fierst,  Sup.  Ct  Pa.,  Ch.  Leg.  N.,  Janu- 
ary 8,  p.  186. 

Jurisdiction  of  Federal  Court.  —  Nominal  parties. —  The  joinder  of  merolv 
nominal  or  formal  parties  in  an  action  will  not  confer  junsdiction,  nor  will 
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it  exclude.  Trustees  or  executors  do  not  belong  to  either  class. — U.S. 
Cir.  Gt  Dist  Col.,  Bep.,  December  8,  p.  717. 

JtJDOMKNT.  —  Diatribuiion  of  proceeds  of  sale, —  The  ri&:hts  of  those  daiminj^ 
to  participate  iii^tbe  proceeds  of  a  sheriff's  sale  are  to  be  determined  bv  their 
status,  as  shown  by  the  record,  at  the  time  of  the  fale.  All  liens  then  on 
the  land,  except  first  mortpiges  and  other  fixed  liens,  are  divested  by  thesMle, 
and  the  lien-nolders  are  turned  over  to  the  proceeds.  No  lien  upon  the 
fund,  and  consequently  no  right  to  participate  m  its  distribution,  can  ordi- 
narily be  acquired  thereafter.  —  Deposit  Bank's  Appeal,  Sup.  Ct.  Pa.,  W.  K. 
C,  December  16,  p.  270. 

LiXN.  —  See  Bankruptcy. 

Priority  —  Mortgaae.  —  Where  a  mortgage  with  covenants  of  warrnntvis 

made  upon  land  not  then  owned  by  the  mortgageor,  and  ho  afterwards  obtains 
title,  the  lien  of  the  mortgage  at  once  attaches  and  takes  the  preference  over 
the  lien  of  a  subsequently  rendered  judgment  —  Rice  v,  Kelso,  Sup.  Ct 
lowu,  Week.  Jur.,  Novom'bcr25,  p.  691. 

Liquor  Law—  Civil  damage.  — A  statute  giving  a  right  of  action  to  every 
wife,  child,  parent,  guardian,  husband,  or  other  person  who  shall  be  injured 
in  person  or  property  o^;  means  of  support  by  any  intoxicated  person,  or  bj 
reason  of  the  intoxication  of  any  person,  or  by  reason  of  the  selling,  giving, 
or  furnishing  any  spirituous,  intoxicating,  fermented  or  malt  liouoni,  does  nut 
extend  the  right  to  one  who,  while  intoxicated,  had  his  pocKct  picked.— 
Brooks  V.  Cook,  Sup.  Ct  Mich.,  Week.  Jur.,  December  16,  p.  656. 

Marrteu  Woman.  —  Conveyance  of  realty  by  minor  feme  covert  —  Bight  to 
disaffirm  and  recover  after  discoverture  —  Estoppel  in  pais.  —  Where  nfenu 
covert  became  seized  of  lands  during  coverture,  she  being  at  the  lime  an  in- 
fant, ftnd  during  her  minority  joined  with  her  husband  in  conveying  th« 
same,  she  may,  at  common  law,  disaffirm  such  conveyance  and  receiver  back 
the  lands  conveyed,  within  a  reasonable  time  after  she  becomes  discovert, 
even  though  ihis  condition  does  not  arise  until  the  lapse  of  more  than  twenty 
years  after  obtaining  her  majority.  Independent  of  any  statute  regulating 
the  right  of  married  women  to  convey  their  separate  property  without  the 
inter>'ention  of  their  husband,  the  husSand  acquires,  bjr  virtue"  of  the  mar- 
riago  relation,  a  vested  interest  in  the  lands  of  the  wife,  is  entitled  to  the 
rents  and  profits,  and  the  wife  could  not  disaffirm,  on  attitining  her  mMJority, 
until  the  disability  of  coverture  was  removed.  Under  such  circumstances, 
it  is  not  necessary  that  the  wife,  on  attaining  her  majorit}*,  should  give  notice 
of  her  intention  to  disaffirm  the  contract;  and  if  she  does  not  act  after  ins- 
jority  to  iiffirm  the  same,  her  right  to  disaffirm  is  complete.  An  estoppel  i» 
pais'^h  not  applicable  to  infants,  and  a  fraudulent  representation  of  capxcity 
to  contract  cannot  be  an  equivalent  for  an  actual  capacity.  —  Sims  v.  Eve^ 
hardt's  Executors,  U.  S.  Sup.  Ct,  Va.  L.  J.,  December,  p.  728;  Rep.,  De- 
cember 8,  p.  718;  Oh.  Leg.  N.,  November  18,  p.  67. 

. Separate  estate.  —  A  separate  estate  may  be  made  to  a  feme  sole,  which 

upon  marriage  will  be  good  against  the  marital  rights  of  the  husband,  al- 
though at  the  time  it  is  made  no  particular  marriage  is  contemplated.  No 
particular  form  of  words  is  necessary  to  create  a  separate  estate:  any  words, 
showing  clearly  an  intention  to  do  so,  will  suffice.  — Haymond,  Trustee,  etc., 
V.  Jones  et  ux..  Sup.  Ct  App.  Vu.,  Va.  L.  J.,  December,  p.  752. 

Master  and  Skrvant.  —  See  Neolioknce. 

Mechanics'  Lien.  —  Foreclosure  —  Pleadings.  —  A  complaint  which  alleges 
the  filins^of  a  petition  for  a  lien  within  six  months  after  the  last  charge  in  the 

Slaintifi''s  account  accrued,  is  not  demurrable  because  it  omits  to  give  the 
ate  of  such  last  charge.  An  error  in  stating  the  date  of  filing  the  petition 
is  amendable.  The  evidence  shows  clearly  that  the  amendment  U  right; 
hence  this  court  will  not  reverse  it  because  no  finding  of  fact  were  nnde 
and  filed.    In  such  an  action  the  plaintiff  is  not  required  to  prove  the  lien 
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debtor's  interest  in  the  lot  ngainst  which  he  seeks  to  enforce  a  lien.  — Miller 
V.  Bergenthal,  Sup.  Ot  Wis.,  Wis.  Leg.  N.,  December  16,  p.  71. 

Mjexican  Land-Grants.  —  P-^'enption  elaima — Intruding  thereon.  —  None 
of  the  liinds  within  the  exterior  boundaries  of  a  Mexicun  grant  for  a  less 
quantity  than  is  contitined  in  such  exterior  boundaries  is  open  to  settle- 
ment under  the  preemption  laws;  and  no  occupation  thereof  by  a  settler  pre- 
vious to  survey  originates  any  right  which  the  government  is  bound  to  respect. 
Where  a  settler,  who  had  been  evicted  from  a  Mexican  grant,  settled  on  ad- 
joining land  and  filed  a  preemption  claim  for  his  settlement,  including  a 
portion  of  the  land  from  which  he  had  been  evicted,  and  which  was  alter- 
Avards,  on  final  sur\'ey,  excluded  from  the  Mexican  grant:  Held,  thni  the 
claim  and  tlie  settlement  of  the  lai\d  outside  the  exterior  limits  of  the  grant 
conferred  no  rights  to  the  lands  inside  those  limits,  they  being  at  the  time  in 
the  possession  and  use  of  the  Mexican  grantees.  —  Hosmerv.  Duggan,  Sup. 
Ct.  Cal.,  Pac  Coast  L.  J.,  December  18,  p.  616. 

MiNKRAL  Lands.  —  United  States  grants.  —  The  grant  of  the  sixteenth  and 
thirty-sixth  .«ections  ot  public  lands  to  the  State  of  California,  by  the  act  of 
March  3,  1853,  was  not  intended  to  cover  mineral  lands^  but  such  lands  were 
excluded  from  that  grant,  as  they  were  from  all  others,  bv  the  settled  policy 
of  the  general  governnif^nt  on  that  subject — Ivanhoe  Mining  Co  v.  Key- 
stone, etc,  Mining  Co.,  U.  S.  Sup.  Ct,  Ch.  Leg.  N.,  December  11,  p.  101. 

MikiNO.  —  ReqtHsites  to  give  title  —  Ejectment — Burden  of  proof — Mineral 
discoce?-ed  subsequent  to  location.  —  On  the  public  domain  a  miner  may  hold 
the  plncK  in  which  ho  may  be  workinsp  against  all  others  having  no  better 
right  But  when  he  asserts  title  to  a  lull  claim  of  1,600  feet  in  Tenirth  and 
300  feet  in  width,  he  must  prove  a  lode  extending  throughout  the  claim.  To 
maintain  an  action  of  ejectment  for  a  mining-claim,  the  plaintiff  must  estab- 
lish not  only  that  ho  is  in  possession,  but  that  a  lode  had  heen  discovered  on 
the  claim  prior  to  the  commencement  of  action,  aitd  that  such  lode  so  dis- 
covered extends  from  the  discovery  shaft  to  the  ground  for  which  ho  sues. 
These  are  facts  to  be  determined  "by  the  iury,  from  a  preponderance  of  the 
evidence.  As  to  them  the  burden  is  on  the  plaintifi'.  Though  the  locators 
of  a  mining-claim  mav  not,  at  the  time  of  the  location  andsurvey  of  the 
claim,  have  sunk  thefr  shaft  to  the  discovery  of  mineral  in  place,  yf't  if 
they  shall  thereafter  so  sink  the  shaft  and  flnQ  the  lode,  they  will  hold  as 
aj5:ainst  all  who  had  not  theretofore  acquired  an  interest  in  the  lode  —  the 
discoverv  relating  back  to  the  location.  — Zollar's,  etc..  Consolidated  Mining 
Co.  V.  ^eth  Evans,  U.  S.  Cir.  Ct  Dist  Col.,  Col.  L.  Rep.,  January,  p. 
217. 

Municipal  Bonds.  —  Explanatory  statute  —  Railroad  aid.  —  A  statute  ex- 
planatory or  declaratory  of  a  prior  statute  is  valid  as  to  future  transactions, 
even  though  it  could  not  validly  affect  past  transactions.  A  statute  author- 
izing counties  U>  lake  stock  in  railroad  companies  is,  when  a  continuing 
statute,  applicable  to  a  railroad  company  organized  under  a  subsequent 
statute.  —  Stebbins  ».  County  Commissioners,  U.  S.  Cir.  Ct  Dist  Col.,Kep., 
January  6,  p.  4. 

Issued  in  excess  of  constitutional  limit  —  Caveat  emptor.  —  Bonds  is- 
sued in  Illinois  since  the  Constitution  of  1870  came  into  force,  which  create 
an  indebtedness  in  excess  of  the  amount  to  which  municipal  indebtedness 
is  restricted  by  the  Constitution,  are  void  for  want  of  legal  authority  to 
is^ue  them,  even  in  the  hands  of  bona  fide  holders.  In  determining  whether 
the  constitutional  limit  had  been  reached,  the  inquiry  should  be  oirccted  to 
the  last  asse!«sment  for  State  and  county  taxes  for  the  year  preceding  the 
issue  of  the  bonds.  A  purchaser  of  municipal  bonds  is  bound  to  takr>  notice 
not  only  of  the  constitutional  iimititions,  but  of  such  facts  as  the  authorized 
official  assessments  disclosed  concerning  the  valuation  of  the  taxable  prop- 
erty of  the  municipality.  —  Buchanan  v.  City  of  Litchfield,  U.  S.  Sup.  Ct, 
Ch.  Leg.  N.,  December  18,  p.  109. 
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Municipal  Corporation.  —  Asaeaament  under  void  atatute -^  Rtcovtry  w 
aasumpait  —  Pleading, — An  action  as  for  money  had  and  received  will  lie 
aeainst  a  town  lor  assessments  exacted  under  an  unconstitutional  statute. 
Tne  cause  of  action  is  well  pleaded  where  it  is  set  out  that  the  sum  paid  wm 
appropriated  by  the  town  to  its  use.  —  Horn  p.  Town,  Ct  App.  N.  i.,  Rep., 
January  12,  p.'65. 

—  Power  to  puniah  for  non-compliance  with  ordinance.  —  Without  express 
authority,  a  municipality  has  no  power  to  punish  an  inhabitant  of  such  mu- 
nicipality for  a  failure  to  work  the  streets.     The  general  powers  usually  con- 

.  ferred  do  not  include  the  power  to  pass  penal  ordinances  for  such  purpoies.— 
Ex  parte  Grace,  Sup.  Ct.  Texas,  Texas  L,  J.,  December  1,  p.  218. 

—  Damagea  reaulting  from  defective  sidewalk.  —  Action  for  personal  injuries 
caused  by  the  want  of  a  railinsr  to  a  sidewalk  and  street  on  an  embankment 
six  feet  high.  The  walk  was  inirty-five  feet  from  the  south  line  of  the  street, 
and  as  low,  or  lower,  than  the  travelled  track.  Evidence  to  show  that  plain- 
tiff was  the  owner  of  the  lot  abutting  the  place  of  accident,  in  order  to  tuund 
a  claim  under  defendant's  charter  that  he  was  primarily  bound  to  keep  the 
sidewalk  in  repair.  Held^  inadmissible,  for  the  reason  that  under  the  cir- 
cumstances oC  the  case  the  walk  is  as  much  jfor  the  protection  of  persons 
passing  along  the  street  with  teams  as  of  footmen  passing  on  the  walk;  and 
that  the  expense  of  erectirig  and  keeping  the  railing  in  repaif  is  not  a  charge 
upon  abutting  lots.  Held^  also,  that  to  render  the  village  liable  in  this  action 
it  is  not  necessary  to  show  by  a  recorded  resolution  or  vote,  of  its  board  of 
trustees  that  the'village  had  recognized  the  walk  as  one  of  its  public  ways. 
It  was  sufficient  to  prove  thut  it  hnd  long  been  used  as  such,  and  had  often 
been  repaired  under  the  direction  and  supervision  of  the  proper  village  offi- 
cers. —  Cronin  v.  Village  of  Delavan,  Sup.  CL  Wis.,  Wis.  Lieg.  N.,  Novem- 
ber 25,  p.  42. 

Power  to  license  atreet-car  companiea.  —  The  police  power  of  a  city  ii 

always  a  subsisting  power  which  cannot  be  transferred  by  the  city,  but  is  in- 
herent in  its  municipal  organization.  The  ordinance  of  the  city  of  Chicago 
requiring  companies  operating  street-cars  to  obtain  a  license  therefor,  and 
pay  lor  the  same  the  sum  of  $60  for  each  car,  is  within  the  police  power 
of 'the  city,  and  is  a  valid  ordinance.  —  Allertcin  r.  Citv  of  Chicago  et  aL, 
U.  S.  Cir.  Ct.  North.  Dist.  III.,  Ch.  Leg.  N.,  December  18,  p.  110. 

Receivei'sof — Caae  of  Memphia.  —  A  receiver  will  not  be  appointed  by 

the  Federal  courts  to  administer  the  financial  affairs  of  a  municipal  corpora- 
tion. In  1879,  the  city  of  Memphis,  Tennessee,  was  heavily  indebted,  and 
did  not  pay  its  debts  or  interest  thereon,  and  a  lai^e  proportion  of  the  taxes 
levied  for  several  years  was  uncollected.  On  the  29th  of  January  of  that 
year  the  Legislature  of  Tennessee  passed  an  act  (in  terms  general)  which 
repealed  the  charter  of  the  city  and  vested  in  the  iSiate  the  possession  and 
control  of  the  city's  public  property,  and  the  collection  of  the  taxes  levied, 
and  their  application  to  its  indebtedness.  Under  this,  and  another  act  pro- 
viding lor  the  local  government  of  the  territory  embraced  in  the  city  limits, 
the  8t:ito  authorities  assumed  control.  On  the  daj*  previous  to  the  passage 
of  the  act  named,  plaintiff  below,  a  creditor  of  the  city,  filed  a  bill  in  the 
United  States  Circuit  Court,  setting  up  the  insolvency  of  the  city;  that  a 
mandamus  had  been  issued  to  the  authorities  of  the  city,  directing'  the  levy 
and  collection  of  tnxos  to  discharge  the  city's  indebtedness;  that  the  taxes 
directed  had  not  been  collected,  and  asking  for  the  appointment  of  a  re- 
ceiver. A  supplemental  bill  was  filed,  alleu:ing  the  invalidity  of  the  act 
mentioned,  and  asking  the  same  relief.  The  Circuit  Court,  by  a  decree,  ap- 
pointed a  receiver,  who  was  directed  to  take' possession  of  the  moneys  and  of 
debts  due  the  city,  and  certain  propertv  belonging  to  it,  and  its  tax-books, 
to  collect  certain  of  its  taxes  and  its  debts,  and  enforce  their  payment  by  the 
usual  means,  etc.,  th(?  proceeds  to  be  held  subject  to  the  order  of  the  court 
It  was  also  adjudged  that  all  the  property  within  the  limits  of  the  city  was 
liabli^  and  might  be  subjected  to  the  payment  of  the  city's  debts  in  the 
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action,  etc.    Held,  that  the  decree  was  erroneous.  —  Meriwether  et  al.  v, 
Garrett  et  al,,  U.  S.  Sup.  Ct,  Alb.  L.  J.,  January  8,  p.  29. 

See  NuTSANCE. 

Municipal  Law.  —  Increase  of  debt  —  Constitutional  limitation.  —  The  true 
sen^e  of  the  second  clause  of  sect  18, 'art  9,  of  the  Constitution  is  a  pro- 
hibition of  a  new  municipal  debt,  or  an  increase  of  existinf^  debt,  of  more 
than  two  per  cent  of  the  assessed  property  valuation,  unless  authorized  by  a 
public  vote.  It  was  not  intended  to  prevent  the  officers  of  a  municipality 
from  increasing  existing;  indebtedness  by  an  increase  (or  a  new  dobt)  Icss^ 
than  two  percent  without  a  public  vote,  provided  the  extreme  limit  of  seven* 

Ser  cent  be  not  exceeded.  It  is  essential  to  the  power  of  a  board  to  do  any 
eliberative,  binding  act  that  it  should  sit  at  a  regular  stated  meeting,  at  an 
adjourned  meeting,  or  at  a  special  meeting  for  which  notice  must  be  served, 
personsilly  if  practicable,  on  every  member  of  the  hoard  entitled  to  be 
present  This  rule  applies  alike  to  public  and  to  private  corporations. — 
rike  County  v.  Rowland,  Sup.  Ct  Pa..  W.  N.  C,  December  9,  p.  241. 

Naturalization  Laws.  —  Half-breed  Indians.  —  A  person  of  half  white  and 
half  Indian  blood  is  not  a  **  white  person  '*  within  the  meaning  of  this  phrase 
as  used  in  the  naturalizution  laws,  and  therefore  he  is  not  entitled  to  be 
admitU'd  to  citizenship  thereunder.  —  Re  Frank  Cammille,  U.  S.  Cir.  Ct 


hip 
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Dist  Ohio,  Ch.  Leg.  N.,  December  18,  p.  110. 

Neoliok.vcb.  —  Court  and  jury  —  Evidence  —  Contributory  negligence.  —  The 
question  of  negligence  depends  upon  and  must  be  determined  by  the  circum- 
stances in  each  case,  and  the  court  may,  when  the  facts  are  undisputed, 
determine  the  same  as  a  matter  of  law;  but  when  the  facts  either  are 
disputed  or  admit  of  different  constructions  or  inferences,  the  question  is 
properly  one  for  the  jury.  An  instruction  which  assumes  as  true  a  fact  put 
m  issue  by  the  pleadings  is  erroneous;  but  such  an  instruction  will  not 
warrant  a  reversal  when  the  evidence  is  clear  and  conclusive  as  to  such  fact, 
and  there  is  no  contradictory  evidence.  The  plaintiff,  a  girl  aged  eleven 
years,  while  on  the  sidewalk  was  struck  by  a  falling  brick  from  a  building 
undergoing  repair.  There  was  a  barrier  across  the  sidewalk  consisting  of  a 
plank,  but  it  offered  no  obstacle  to  the  passage  of  children.  Held,  that  a 
child  of  the  age  of  plaintiff,  on  seeing  that  the  space  between  the  plank  and 
the  pavement  was  nearly  five  feet  was  not  guiltv  of  contributory  negligence 
in  going  upon  the  sidewalk,  as  matter  of  law ;  the  issue  is  for  the  determinft- 
tiou  of  the  jury.  —  Mauerman  v.  Senmarts.  Sup.  Ct  Mo.,  Rep.,  November  17, 
p.  639. 

•  Co-employee  —  Damages.  —  In  an  action  by  an  emplo vee  against  a  rail- 
road company  for  injuries  sustained  through  the  negligence  of  another 
employee,  not  error  on  the  part  of  the  court  to  nonsuit  the  plaintiff'  where 
there  was  no  evidence  which  would  warrant  a  jury  in  finding  negligence  on 
the  part  of  the  defendant  — Flannigan  v.  Chicago  <&  North- Western  R.  Co., 
Sup.  Ct  Wis.,  Wis.  Leg.  N.,  December  9,  p.  59.' 

Contributory  —  Unprotected  footway.  —  The  fact  of  negligence  is  gen- 
erally an  inference  from  many  facts  and  circumstances,  and  is  one  for  the 
jury  to  pass  upon  and  determine.  Where  appellant  a  railroad  company, 
constructed  a  narrow  board  footway,  without  railing  or  protection,  over 
their  track  across  a  creek,  for  the  use  of  passengers,  and  respondent  in 
crossing  at  night,  fell  and  v/as  injured :  Held,  that  there  was  no  contributory 
negligence  on  the  part  of  the  injured  part}-,  although  she  had  crossed  the 
same  safely  during  the  day;  nor  wa-;  it  necessary  for  her  to  notify  the  com- 

gany  that  lights  should  be  provided.  — Jamison  «.  San  Jos^,  etc.,  R.  Co., 
up.  Ct  Cal.,  Pac.  Coast  L.  J.,  September  25,  p.  170;  Col.  L.  Rep..  No- 
vember, p.  105. 

Railroad-crossing. —  A  jury  may  properly  find  a  railroad   corporation 

guilty  of  negligence  in  not  erecting  gates  or  employing  a  fiagman  at  a  high- 
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wav-crossing  atgrnde,  e\'en  though  such  corporation  has  not  been  pofitiwly 
ordered  to  adopt  such  precautions  by  the  authorities.  —  Eaton  0.  F.  K.  Co., 
Sup.  Jud.  CL  Mass.,  Rep.,  January  li2,  p.  52. 

Street-railway  —  Instruetiona.  —When  the  circumstances  are  not  com- 
plicated, and  the  undisputed  evidence  discloses  conduct  on  the  part  of  the 
plnintifi*  which  would  be  condemned  as  careless  by  men  of  common  pru- 
dence, it  is  the  duty  of  the  judge  to  instruct  the  jury  "to  find  a  verdict  for  the 
defendant.  A  street-railway  corporation  has  a  rignt  to  make  all  rensonable 
,  regulations  for  the  safety  of  passengers,  and  a  rule  prohibiting  passengers 
from  riding  on  the  front  platform  of  a  car  is  a  reasonable  regulation.— Will* 
V.  Lynn,  etc.,  R.  Co.,  Sup.  Jud.  Ct  Mass.,  Uep.,  January  5,  p.  12. 

Contributory  —  Concurrent  negligence  of  stranger  carrier.  —  In  an  action  by 

a  railroad  pnssonger  (who  was  in  fact  without  fault  himself)  for  a  per!«>nftl 
injury  agin nst  a  dcfondiint  whose  negligence  directly  and  proximately  con- 
curred with  the  negligence  of  the  niilroad  company  in  producing  the  injurVi 
the  concurrent  negligenee  of  the  company  cannot  "be  imputed  to  the  plain- 
tiff so  as  to  chanje  liiFn  with  contributing  to  his  own  injury. —  Covington 
Transfer  Co.  v.  Kelly,  Sup.  Ct.  Ohio,  Rep.,  January  5,  p.  24. 

Nudum  Pactum.  —  Bond  to  convey  mining-claim  —  Mutuality  and  eonsidera' 
tion —  Specific  performance.  —  A  bond  by  the  discoverer  or  owner  of  "  fin- 
ing claim  "in  the  penal  sum  of  one  thousand  dollars,  conditioned  to  convey 
the  claim  "  on  the  payment  or  deposit  of  a  given  sum  by  a  given  day,  is  ■ 
mere  option  to  purchase  within  the  time  specified,  and  may  be  revoked  by 
the  maker  at  any  time  before  accepUmce  by  the  obligee.  Such  bond,  there 
being  neither  mutuality  nor  consiaerntion,  imposes  no  obligation  on  ♦•ithcf 
party.  Until  acceptance  by  the  obligee,  or  the  performance  by  biro  0| 
8<)me  act  equivalent  to  an  election  to  purchase  under  the  terms  mentioned 
therein,  it  is  a  nudum  pactum.  Spet-iflc  performance  of  such  bond  will 
not  be  enforced  if  the  offer  it  contains  be  withdrawn  before  an  election 
to  purchase  and  tender  of  performance  by  the  obligee.  Otherwise,  when  a 
money  consideration  is  expressed  in  the  bond,  or  the  obligee  is  by  its  terms 
required  to  improve  or  develop  the  property  as  a  consideration  for  the  op- 
tion, and  the  terms  have  been  complied  with.  —  Gordon  v.  Darnell,  Sup.  Ct 
Col.,  Col.  L.  Rep.,  January,  p.  204. 

Nuisance.  — Jienl  and  pei'sonal  damages —  Title  to  realty  —  Injury  to  frti' 
hold.  —  A  declaration  alleged  an  injury  caused  by  a  nuisance  maintained  by 
defendant,  both  to  a  house  owned  by  plaintifi'and  to  h imself  personally,  *n° 
also  to  his  family  in  the  use  of  the  fiouse;  and  it  appearing  on  the  trial  that 
title  to  the  realty  had  been  conveyed  to  another,  possession  being  retained  bv 
plaintiff:  Held^  that  he  could  not  recover  for  the  injury  to  the  freehold. 
An  equitable  title  is  not  sufficient  to  enable  one  to  recover  in  his  own  name 
for  injuries  to  the  freehold.  —  Wolfe  p.  Beecher  Man.  Co.,  Sup.  Ct.  Conn.> 
Rep.,  November  17,  p.  028. 

Use  of  highway —  Obstruction.  —  A  person  driving  a  vehicle  on  the  high- 
way must  do  so  in  such  a  manner  as  not  unnecessarily  or  unreasonably  to 
impede  the  right  of  others  to  the  use  of  the  highway,  and  if  he  does  notexe^ 
else  this  right  in  a  reasonable  manner  he  is  guiltv'of  a  public  nuisance.— 
Turner  v.  Holtzman,  Ct  App.  Md.,  Rep.,  November  17,  p.  634. 

—  Obstructions  in  streets  —  Liability  of  municipal  corporation.  —  It  is  the 
duty  of  a  municipality  to  keep  its  streets  in  proper  repair  and  condition. 
The  degree  of  ca»e  required  in  such  cases  varies  according  to  the  characterof 
the  locality.  What  is  or  is  not  negligence,  in  a  particular  case,  is  generally 
a  question  for  the  jury.  In  an  action  against  the  city  of  Allegheny  for  in- 
juries received  in  consequence  of  the  plaintiff's  horse  taking' frigfit  at  the 
carca«s  of  a  horse  which  had  been  lying  in  one  of  the  defendant's  streets  for 
about  twenty-four  hours,  in  the  month  of  August:  Held  (reversing  the 
judgment  of  the  court  below),  that  it  was  for  the  jury  to  say  whether  the  de- 
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fendant  was  guilty  of  negligence  in  not  removing  the  nuisance.  —  Fritsch  v. 
City,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  November  11,  p.  28. 

Abatement  —  Injunction  —  Parties,  —  In  a  suit  for  damages  for  a  nui- 
sance, where  abatement  is  prayed  for  in  the  complaint,  and  where  the  de- 
fendants in  their  counter-claim  pray  for  the  establishment  of  their  right  to 
maintain  such  pretended  nuisance,  and  for  an  injunction  against  the  present 
action  and  future  actions,  a  third  person,  who,  before  the  commencement  of 
the  suit,  became  the  owner  of  one-third  interest  in  the  property  and  business 
complained  of,  is  a  necessary  party  to  the  suit  before  either  pniyer  can  bo 
granted.  —  Pennoyer  v,  Allen,  Sup,  Ct  Wis.,  Wis.  Leg.  N.,  November  26, 
p.  44. 

Slaughter-house  —  Municipal  regulation. -^  A  BiAtuUi  which  empowers  a 

municipal  corporation  "to  regulate  the  erection,  use,  and  continuance  of 
slaughter-houses,"  gives  theright»to  fix  and  determine  the  limits  and  locali- 
ties within  which  new  slaughter-houses  may  be  erected,  and  the  areas  from 
which  they  may  be  excluded;  to  direct  and  control  the  mode  and  manner  of 
using  those  so  erected,  and  those  already  existing,  as  they  may  deem  the 
health  and  cleanliness  of  the  city  requires;  and  to  prohibit  their  continuance 
whenever  and  wherever  they  become  sources  of  danger  to  the  health  or 
comfort  of  the  community.  —  Cronin  v.  The  People,  Ct  App.  N.  Y.,  Kep., 
December  22,  p.  818. 

OrriCf  AL  Acts.  —  Judgment  by  judge  de  facto.  —  S.,  who^had  been  elected 
judge,  qualified,  and  thus  under  a  statute  became  dejure  a  judge  in  the  place 
of  his  predecessor,  N.,  whose  term  then  expired.  Thereafter,  upon  the 
same  day,  before  S.  began  to  perform  the  duties  ot  the  office,  N.  directed 
judgnjent  in  an  action  he  had  before  tried.  Held,  that  his  acts,  in  so  doing, 
were  those  of  an  officer  rf« /ac/o,  and  were  valid.  — Carli  v,  Rhener,  Sup.  Ct 
Minn.,  Alb.  L.  J.,  December  4,  p.  453. 

Judicial  control-^ Discretion  —  Constitutional  law.  — Everv  act  done  or 

about  to  be  done  by  an  executive  officer,  in  his  official  and  not  his  individual 
capacity,  is  protected  from  judicial  interference  or  control,  even  thougli  such 
act  may  be  founded  in  an  error  of  juds^ment  or  in  an  entire  misapprehen- 
sion of  official  duty  under  the  law.  Ihe  principle  that  executive  officers 
are  protected  from'judicial  control  applies  to  the  performance  of  all  official 
dutiefi,  whether  imposed  by  the  Constitution  or  by  legislntivo  enactment,  or 
whether  of  a  character  strictly  minis»terial  or  such  as  call  for  the  exercise  of 
discretion  and  judgment  alone.  —  Western  R.  Co.  v,  De  Graff,  Sup.  Ct 
Id  inn.,  Kep.,  January  6,  p.  17.- 

Paktnkrship.  —  Fraudulent  transfer  of  firm  property,  —  A  partner  who  sells 
firm  property  without  the  knowledge  and  consent  of  his  copartner,  and 
with  mtende^  fraud  on  the  rights  of  creditors  of  the  firm,  to  pay  his  own  in- 
dividual debts,  gives  the  purchaser  no  title  as  agttinst  creditors  of  the  firm. — 
Harkleyp.  White,  Sup.  Ct  Pa.,  W.  N.  C,  December  23,  p.  286. ^^ 

—  Members  must  be  loyal  to  joint  eoneem,  whethe*' partnership  be  complete  or 
in  negotiation.  —  In  May,  18/9,  there  were  three  rival  claimants  of  the  R. 
£.  Lee  mine.  R.  agreed  to  purchase  the  interest  of  two  of  the  claimants, 
$20,000  to  be  paid  as  a  forfeit  and  the  residue  within  a  specified  time.  D. 
furnished  a  part  of  the  money  to  pay  the  forfeit  The  third  claimant  inter- 
vened before  the  sale  was  consummated,  and  the  original  contract  with  the  first 
claimant  failed  of  consummation.  K.  then  efl^ected  a  negotiation  by  which 
the  second  claimant  purchased  the  interest  of  the  first  and  third — he  to 
have  a  given  interest  Held^  that  in  admitting  D.  to  an  interest  in  his  oriyj- 
inal  arrangement  and  receiving  from  him  part  of  the  money  to  make  the 
first  payment  thereunder,  R.  became  a  tru-^tee  for  him  in  the  further  execu- 
tion of  the  contracts ;  and  that  D.  is  equitably  entitled  to  shnre  in  the  results  of 
the  subsequent  negotiation.  —  Delmonico  r.  Roudebusb,  U.  S.  Cir.  Ct  Dist 
Col.,  Col.  L.  Rep.,  January,  p.  216. 
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' Salaries  to  members  of  firm.  —  Where,  by  the  terms  of  original  agreement 

of  copartnership  between  A.,  B.,  and  C,  A.  and  B.  were  to  receive  a  siilarj 
as  nianaeinir  pnrtners,  upon  sale  by  C.  of  his  interest  toD.,  and  a  continua- 
tion of  tne  business  without  new  ag^reement :  Held^  that  the  sale  of  O.'s  inte^ 
est  was  a  dissolution  of  the  partnership  only  at  the  election  of  some  one  of 
the  copartners,  and  that  D.,  not  having  so  elected,  took  C's  interest,  subject 
to  the  oriifinal  terms  of  the  copartnership  aj^reement,  and  that  A.  and  B. 
were  entitled  to  the  salary  subsequent  to  the  time  of  D/a  entrance  into  the 
firm.  Money  honestly'  expended  by  the  managing  partners,  for  labor, 
ought  not  to" be  disallowed  unless  clearly  excessive  and  indicating  a  disre- 
gard of,  or  culpable  inattention  to  the  common  interest  The  merefnct  of  re- 
lationship does  not  furnish  any  jusk  ground  for  imputation  iipon  the  measure 
of  the  allowance. — Wilson  v.  Lineberger,  Sup.  Ct.  N.  C.,  Oh.  Leg.  N., 
January  16,  p.  145. 

What  constitutes  —  Payment  of  associates  out  of  profits.  —  Where  it  ap- 
peared from  the  mode  of  doing  business  that  two  persons  had  no  community 
of  profit  and  loss  in  such  business,  but  one  was  paid  out  of  the  profits  for 
his  services,  this  was  held  to  be  a  mere  arrangement  by  which  one  party 
obtained  compensation  for  his  labor,  and  did  not  amount  to  a  partnership.  — 
Nicholaus  v.  Thielges,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  December  9,  p.  62. 

Patent.  —  Dual  parts  of  invention.  —  Effect  must  be  given  to  the  whole  of 
the  description  contained  in  the  specifications  and  drawings  of  a  patent; 
hence,  if  it  can«be  ascertained  that  a  patentee  intended  to  divide  his  inven- 
tion into  two  parts,  and  to  describe  and  claim  them  as  sepanito  improve- 
ments, the  patent  must  be  construed  according  to  this  intention,  so  as  t<»give 
full  effect  to  each  part  of  the  invention.  —  !^ational  Car-Brake,  etc.,  Co. ». 
Michigan  Southern  R.  Co.,  U.  S.  Cir.  Ct.  North.  Dist.  111.,  Ch.  Leg.  N, 
October  23,  p.  43. 

Expired,  —  See  Trade-Mark. 

InfHngement  —  Reissue.  — An  invention  or  discovery  relied  upon  as  s  de- 
fence must  have  been  complete  and  capable  of  producing  the  result  sought, 
and  this  must  be  shown  by  the  defendant  The  burden  of  proof  is  upon 
him,  and  every  reasonable  doubt  should  be  resolved  against  him.  In  a  re- 
issue no  new  matter  can  be  introduced  into  the  specificaticms.  Whatever  ii 
claimed  in  the  rei^isue  must  be  found  in  the  original  specifications.  drawinA 
and  models. — Washburn,  etc..  Man.  Co.  «.  Haish  et  aL,  U.  S.  Cir.  Ct 
North.  Dist.  III.,  Ch.  h^g.  N.,T)ecember  18.  p.  111. 

Novelty  —  Patentable  quality. — All  inventions  must  possess  now/<y,  in 

order  to  be  patentable.  A  mere  improvement  upon  a  former  invention  or 
process  is  not  necessarily  patentable.  To  be  patentable,  the  contrivance  must 
be  the  product  of  the  inventive  faculties,  and  must  involve  more  than  what  is 
obvious  to  persons  skilled  in  the  art  to  which  it  relates.  —  Pearce  v.  Mulford 
et  al.,  U.  S.  Sup.  Ct.,  Wash.  L.  Kep.,  November  22,  p.  741. 

Power  of  Sale.  —  Mortgage.  —  A  power  to  a  devisee  of  land  to  "  sell  and 
convey"  the  same,  if  necessary  for  his  maintenance,  does  not  give  him  au- 
thority to  mortgage  it  for  the  same  purpose.  — Hoyt  v.  Jacques,  Sup.  Jud. 
Ct.  Mass.,  Rep.,  November  17,  p.  636. 

Practice  and  PLKADrNO.  —Common-law  or  statutory  actions.  —Where  the 
remedies  provided  by  a  code  of  procedure  are  adequate,  they  are  excln- 
sive  of  all  common-law  or  statutory  actions.  —  Hexter  v.  Clifford,  Sup.  Ct 
Col..  Rep.,  November  17,  p.  627. 

Duplicity  —  Damages.  —  It  is  not  duplicity  to  allege  in  a  single  count 

various  kinds  of  damage  resulting  from  a  single  wrongfful  acL— Wolfe t. 
Beecher  Man.  Co.,  Sup.  CL  Conn.,  Rep.,  November  17,  p.  628. 

Conversion  —  Trover.  —  Ties  were  taken  by  one  who  was  a  subcontractor 

for  building  a  railroad,  and  were  used  by  him  in  the  construction  of  the 
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road.  Held^  that  the  owner  of  the  ties,  after  waiting  until  they  had  become 
realty,  could  not  bring  trover  against  the  railroad  company  as  for  their  con- 
version. —  Detroit  &  bay  City  R.  Co.  v.  Busch,  Sup.  Ct.  Mich.,  Rep.,  No- 
vember 17,  p.  638. 

Nonsuit  not  a  bar  to  subsequent  action.  — A  nonsuit,  voluntary  or  invol- 
untary, is  no  bar  to  another  action  for  the  same  cause :  and  this  is  so  if  it 
arises  on  a  motion  to  dismiss  the  complaint  for  want  of  sufficient  evidence 
to  support  it.  The  determination  of  the  sufficiency  of  plaintiff's  evidence 
to  support  his  complaint  is  not  a  trial  upon  the  meVits.  —  Gummer  v.  Trus- 
tees, 8up.  Ct  Wis.,  Oh.  Leg.  N.,  November  6,  p.  62. 

-^^^  Mitigation  of  damages  —  Previous  fine  for  same  offence.  —  Where  a  civil 
suit  is  brought  for  exemplary  damages  resulting  from  injuries  sustained  by 
an  assault,  a  fine  for  the  same  offeiice  may  be  pleaded  in  mitigation.  Where 
no  ground  of  objection  is  stated, The  court,  in  its  discretion,  may  refuse  to 
enterUiin  objection ;  but  should  a  general  objection  be  correctly  sustained,  it 
would  be  no  ground' for  reversal. — Flanagan  v.  Womack,  Sup.  Ct  Texas, 
Texas  L.  J.,  November  24,  p.  193. 

Demurrer.  —  A  demurrer  to  a  pleading  whicK  only  amounts  to  a  general 

denial  is  frivolous. — Beggs  0.  i^eggs  et  al.,  Sup.  Ct  Wis.,  Wis.  Leg.  N., 
December  9,  p.  60. 

Joinder  of  legal  and  equitable  causes  of  action.  —  It  is  improper  to  join 

in  the  same  complaint  two  separate  causes  of  action,  one  legal  and  the  other 
equitible,  unless  they  both  arise  out  of  one  transaction. — Lederedorf  v. 
Bank,  Sup.  Ct.  Wis.,  Wis.  Leg.  N.,  November  26.  p.  41. 

Presumptive  damage  —  Demurrer.  — In  an  action  to  recover  damages  for 

negligence  of  the  defendant  which  caused  the  death  of  the  plaintiff's  intes- 
tate, an  allegation  which  shows  that  the  deceased  was  a  laboring  man,  and 
that  he  left  no  widow,  and  that  he  left  a  child  only  three  years  old,  his  only 
line:il  descendant,  sufficiently  shows  that  such  child  has  suffered  damages  by 
reason  of  the  death  of  the  father,  and  (he  complaint  is  not  subject  to  de- 
murrer on  the  ground  that  it  docs  not  show  that  such  child  has  suffered  any 
damage  bv  reason  of  his  death. — Kellev,  Admr.,  v.  Chicago,  Milwaukee 
&  StTaul  R.  Co.,  Sup.  Ct  Wi?.,  Wis.  I]«g.  N.,  November  25,  p.  40. 

Bill  of  exeevtions.  —  In  making  a  motion  for  a  new  trial,  it  is  not  neces- 
sary to  have  a  oill  of  exceptions  or  statement  prepared  beforehand,  or  for  the 
hearing  of  the  motion.  The  bill  of  exceptions  may  be  settled  after  the 
motion  is  heard  and  settled.  —  The  People  ex  rel.,  etc.,  v.  Herrell,  Sup.  Ct 
Cal.,  Pac.  Coast  L.  J.,  November  6,  p.  449. 

Demurrer  —  Must  be  specific. — A  demurrer  to  "so  much  of  the  answer 

as  sets  up  the  special  contract "  is  not  sufficiently  specific,  and  will  not  be 
received.  If  it  oe  a  ground  of  demurrer  at  all  that  statements  contained  in 
an  answer  are  irrelevant,  and  have  nothing  to  do  with  the  matters  alleged 
in  the  complaint  such  statements  must  be  pointed  out  specificallv.  —  Orms- 
by  V.  Union  Pacific  R.  Co.,  U.  8.  Cir.  Ct  Dist  Col..  Col.  L.  Rep., 'November, 
p.  117. 

Multifarious  bill  —  Misjoinder  —  Demurrer.  —  A  bill  in  equity  is  multi- 
farious when  it  improperly  unites  in  one  bill  against  one  defendant  several 
matters  perfectly  distinct  and  unconnected,  or  when  it  demands  relief  in  sev- 
eral matters  of  a  distinct  and  independent  nature  against  several  defendants 
in  the  same  bill.  A  sound  discretion  is  always  exercised  in  determining 
whether  the  subject-matters  of  the  suit  are  properly  joined  or  not.  A  de- 
fendant mav  demur  to  a  part  of  a  bill  and  answer  as  to  the  whole.  —  Hayes 
V.  Dayton.  U.  S.  Cir.  Ct  South.  Dist  N.  Y.,  Rep.,  December  22,  p.  802. 

Demurrer  for  want  of  facts  —  Corporation  suing.  —  A  demurrer  on  the 

ground  that  the  complaint  does  not  state  facts  sufficient  to  constitute  a 
cause  of  action  does  not  cover  an  objection  that  the  plaintiff  has  not  legal 
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capacity  to  sue.  Where  a  complnint  by  a  corporation  stated  the  fact  of  in- 
corporation merely  bv  way  of  description,  and  not  of  allegation :  Held,  that 
the  objection  that'it  did  not  appear  that  plaintiff  had  legal  capacity  to  sue 
was  not  good  ground  of  demurrer,  but  could  only  be  taken  advantage  of  by 
answer.  —  District  v.  Feck,  Sup.  Ct.  Cal.,  Pac.  Coast  L.  J.,  January  8,  p. 
741. 

Equity  —  Denial  in  answer —  Two  witnesses  to  overcome  -r  Value  of  com- 
plainant's testimony  —  Fartnership.  —  A  positive  denial  in  the  answer  can 
only  be  overcome  by  the  testimon}'  of  two  witnesses,  or  of  one  witness  and 
corroborating  circumstances.  "When  the  only  witness  for  the  complainant 
is  himself,  his  testimony,  in  order  to  meet  (he  positive  and  absolute  aenial  of 
the  defendant,  should  be  vigorous,  strong,  and  clear.  Where  there  is  a  dis- 
pute in  reg}ird  to  partnership  matters,  nnd  the  parties  have  been  so  negligent 
as  to  lose  the  evidence  of  the  partnershij^  and  have  kept  their  accounts  in 
so  confused  a  way  that  the  court  cannot  see  what  decree  would  do  ujstice  be- 
tween them,  the'bill  will  be  dismissed. — Rick  v.  Neilzy,  Sup.  Ct  I)i*t.  Col., 
Wash.  L.  Rep.,  January  12,  p.  21. 

New  trial  —  Error  not  injurious.  —  Where  a  case  is  so  presented  that 
under  the  evidence  there  should  be  a  verdict  for  defendant,  and  the  juryfiods 
for  the  plaintiff  for  a  sum  less  thun  upon  his  theory  he  should  recover,  and 
the  defendant  does  not  complain,  the  case  having  been  fairl;^  submitted  by 
the  judge,  a  new  trial  will  not  be  granted  on  plaintiff's  motion.  —  Reading 
0.  Texas  <&  Pacific  R.  Co.,  U.  S.  Cir.  Ct.  East  Dist  Pa.,  Rep.,  January  5, 
p.  8. 

—  Ruling  of  referee  —  Evidence  —  Waiver.  — In  an  action  tried  before  a  ref- 
eree, the  defendant  offered  certain  evidence  which  was  objected  to  by  the 
plaintiff  as  not  admissible  under  the  defendant's  answer.  The  referee' held 
that  the  evidence  was  not  admissible,  to  which  ruling  the  defendant  ex- 
cepted, and  thereupon  the  referee  offered  to  take  the  testimonj"  offered,  and 
report  it,  subject  to  the  objections  of  the  opposite  party  and  his  ruling 
thereon,  but  the  defendant  refused  to  produce  the  testimony.  Held,  that  the 
defendant  waived  any  right  to  insist  on  the  erroneous  decision  of  the  referee 
as  to  the  admissibility  of  such  evidence,  upon  an  appeal  from  the  judgment, 
as  a  ground  for  reversing  the  same.  — Holendyke  v.  Newton,  Sup.  Ct  Wis., 
Wis.  Leg.  N.,  January  6,  p.  96. 

Agreement  of  counsel  —  When  will  he  enforced,  — Where  the  attorneys  in 

a  case  enter  into  an  agreement,  in  writing,  that  cause  No.  1  shall  stand  con- 
tinued until  cause  No.  2  is  finally  terminated,  and  that  if  the  plaintiffs  suc- 
ceed in  the  latter,  juds^ment  shall  be  confessed  in  the  former:  and  if  the 
defendant  succeeds  in  the  latter,  judgment  be  entered  for  him  in  the  former  — 
such  an  agreement  will  be  enforced.  In  construing  the  agreement  the  court 
must  look  to  the  instrument  itself,  and  not  to  the  testimony  of  either  party, 
as  to  what  his  intention  was  in  executing  it;  and  that  matters  not  anticipated 
arise  in  the  suit,  the  final  termination  of  which  is  awaited,  is  no  reason  for 
not  enforcing  the  agreement — Heirs  of  Watrous  v.  McKie,  etc..  Sup.  Ct 
Texas,  Texas  L.  J.,  December  8,  p.  227. 

Probate  of  Will  —  Federal  jurisdiction.  —  See  Removal  of  Cause. 

Pbockss.  —  Exemption  from  —  Non-resident  defendant.  —  See  Removal  of 
Cause. 

—  Jurisdiction  obtained  by  fraud.  —  Where  it  appears  the  defendant  was  in- 
duced to  go  to  another  State  bv  fraudulent  representations  or  deceptive  con- 
trivances of  the  pbiintiff,  for  the  purpose  of  serving  legal  process  upon  him, 
and  the  same  is  served  through  such  improper  means,  the  process  should  be 
dismissed.  It  being  shown  that  the  plamtiff  procured  a  summons,  and  en- 
gaged the  services  of  an  officer  to  proceed  to  a  certain  place,  another  person 
going  with  him  to  identify  the  defendant,  and  that  the  defendant  received  a 
telegram  purporting  to  come  from  a  party  with  whom  defendant  was  ao- 
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qiiainted,  requesting  his  presence  at  a  certain  place,  but  that  the  telegram 
was  not  in  fHCt  sent  by  such  person,  the  presumption  is  so  strong  against  the 
plaintiff  as  to  cast  the  burden  of  proof  upon  him  to  show  that  he  was  not 
privy  to  the  deception  practised.  —  Steiger  p.  Bonn,  U.  S.  Cir.  Ct.  Dist  N. 
J.,  Ch.  Leg.  N.,  November  6,  p.  60;  Week.  Jur.,  November  25,  p.  688. 

Public  Trust. — Irrigation  company — W^ater  corporation.  —  A  corporation 
deriving  its  being  from  the  act  authorizing  the  incorporation  of  canal  com- 
panies (Stats.  1862,  p.  640)  has  imposed  upon  it  apublic  trust  —  the  duty  of 
furnishing  water,  if  water  it  has,  to  all  who  come  within  the  class  or  com- 
munity for  whose  alleged  benefit  it  has  been  created.  A  corporation  which 
derives  its  rights  and  privileges  in  respect  to  water  from  the  Canal  Company 
Act  (Stats.  1862,  p.  540)  cannot  refuse  to  furnish  water  to  any  one  demuno- 
ing  it  and  tendering  the  established  rates,  if  it  has  a  sufficientsupply,  on  the 
pretext  of  a  right,  as  another  kind  of  corporation,  to  appl^  all  its  water  to 
Its  own  uses  or  lo  the  uses  of  its  grantees.  —  Price  v.  irrigation  Co.,  Sup. 
CL  Cal.,  Pac.  Coast  L.  J.,  December  11,  p.  6S2. 

Public  La.ni>.  —  Mandamus  to  compel  delloery  of  patent  —  Title  by  rec" 
ord.  —  The  Supreme  Court  of  the  District  of  Columbia  is  authorized  to 
issue  the  writ  of  mandamus  as  an  original  process  in  cases  where,  by  the 
principles  of  the  common  law,  the  party  ia  entitled  to  it.  When  a  patent 
to  a  citizen  for  a  part  of  the  public  lands  has  been  regularly  signed  by  the 
president  and  sealed  with  the  seal  of  the  government,  countersigned  by  the 
recorder,  and  duly  recorded,  the  right  to  its  possession  by  the  grantee  is  per- 
fect, and  a  writ  of  mandamus  will  lie  to  the  officer  in  whose  possession  it  is, 
to  compel  its  delivery.  In  the  progress  of  the  proceedings  to  acquire,  under 
the  laws  of  the  United  States,  a  title  to  the  public  lands,  there  must,  in  all 
cases  where  the  claimant  is  successful,  come  a  period  when  the  power  of  the 
executive  officers,  who  constitute  the  land  department,  over  those  proceed- 
ings ceases.  That  period  is  precisely  when  the  last  official  act  has  been  per- 
formed whioh  is  necessary  to  tninsfer  the  title  from  the  government  to  the 
citizen.  Title  by  patent  from  the  United  States  is  title  by  record,  and 
delivery  of  the  instrument  to  the  grantee  is  not  essential  to  pass  the  title,  as 
in  conveyances  bv  private  persons.  Therefore,  when  the  officers  whose 
a'jtion  is  rendered  by  the  laws  necessary  to  vest  the  title  in  the  claim- 
ant have  decided  in  his  favor,  and  the  patent  has  been  duly  signed, 
sealed,  countersigned,  and  recorded,  the  title  of  the  land  has  passed  to  the 
grantee,  and  there  remains  nothing  more  lo  be  done  by  the  land-office  but 
the  ministerial  duty  of  delivering  the  instrument,  which"can  be  enforced  by 
mandamus.  An  acceptance  of  the  grant  will  in  such  cases  be  presumed 
from  the  efforts  of  the  grantee  to  secure  the  favorable  action  of  the  depart- 
ment, and  especially  from  the  demand  for  possession  of  the  patent  —  United 
State,  ex  rel.,  etc.,  ».  Carl  Schurz,  U.  S.  Sup.  Ct,  Rep.,  January  12,  p.  83. 

Realty.  —  Bond  for  title  —  Color  of  iUU  —  Limitations.  —  Under  a  plea  of 
three  yi^nrs'  limitations,  a  bond  for  title  which  does  not  recite  a  consideration 
is  a  sufficient  link  in  defendant's  chain  of  title  to  support  such  plea  of  limi- 
tations, without  the  proof  of  the  consideration.  When  such  bond  is  relied 
on  as  color  of  title  under  the  Statute  of  Limitations  the  same  strictness  as 
to  proof  of  consideration  is  not  required  as  in  case  of  specific  performance  or 
other  affirmative  relief.  —  Downs  v.  Potter,  Sud.  Ct  Tenn.,  Texas  L.  J., 
December  1,  p.  209. 

Forcible  entry  and  detainer  —  Iniunetion  by  third  party  tohere  defendant  has 

attorned  to  him.  —  A  third  party  has  the  right  by  injunction,  to  restrain  a 
proceeding  fur  forcible  entry  and  detainer  where  the  defendant  has  attorned 
to  him,  or  the  third  party  has  acquired  the  right  of  the  plaintiff  to  posses- 
sion. Such  injunction  restrains  tne  proceeding  to  await  the  issue  of  title  in 
the  injunction  suit  When  the  equities  in  the  bill  of  injunction  have  been 
answered  off  in  the  forcible  entry  and  detainer  proceeding,  it  was  proper  to 
dissolve  the  injunction,  but  it  was  error  to  dismiss  the  bill. — Texas  Land 
Co.  V,  Turman,  Sup.  Ct  Texas,  Texas  L.  J.,  December  1,  p.  212. 
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— -  Estate  tail,  —  The  word*  •*  heira  of  the  b<»dy  lawfally  begotten/'  are  the 
proper  and  technical  words  to  create  an  estate  tail,  and  where  nothinsr  in  the 
will  qualifies  or  changes  their  import,  they  must  have  their  l^^al  effect 
whatever  the  testator  mav  have  intended.  -^  Armstrong's  Estate,  Sup.  Ct. 
Pa.,  W.  N.  C,  December  23,  p.  289. 

^—^Deed — Boundai-Us — Limit  of  fee.  — A  deed  bounding  the  premises  by 
a  lane  or  leading-way  used  by  the  erantor,  between  his  dwelling-house  and 
the  highway,  over  his  own  land,  and  in  which  no  one  else  has  any  rights, 
carries  the  fee  only  to  the  side  line  of  the  lane.  —  Ames  v.  Hilton,  Sup.  Jud. 
Ct  Me.,  Rep.,  December  22,  p.  808. 

^—  Tenants  in  common  —  Presumption  of  death  —  Statute  of  Litniiatiofts.  — 
The  Statute  of  Limitations  does  not  run  in  favor  of  one  tenant  in  common 
against  his  co-tenants,  until  bv  some  overt  act  he  clearly  indicates  an  asser 
tion  of  ownership  to  the  excfusion  of  his  co-tenants.  *The  legal  presump- 
tion of  death  arising  from  absence  for  seven  years,  unheard  fnmi,  is  but  orima 
facie,  and  is  liable  to  be  overcome  by  proof  that  the  party  is  living.  Where 
one  owner  in  fee  of  two  undivided  sevenths  of  a  farm  had  been  absent 
and  unheard  from  for  nearly  thirty  years,  and  proceedings  for  partition  were 
instituted  by  persons  who  would  have  been  his  heirs  if  dead,  and  the  prem- 
ises were  sold  under  partition,  the  purchaser  of  such  absent  co-tenant's  title 
acquired  no  interest  in  the  land  as  against  such  absentee,  it  being  shown  that 
he  is  still  living.  In  such  case  the  purchaser  is  entitled  to  the  value  of  im- 
provements put  upon  the  land  by  him.  —  Youngs  t;.  Heffner  etal..  Sup.  CL 
Ohio,  Ch.  Leg.  N.,  January  1.  p.  129. 

^~~^— UnauthoHzed  sale — Laches  of  legal  owner, — When  the  legal  owner 
sues  for  possession,  relying  on  his  legal  rights,  and  the  defendant  sets  up  an 
unauthorized  sale,  the  law  does  not  reauire  reasonable  diligence  at  the 
hands  of  tlie  owner  to  ascertain  such  unlawful  sale,  and  possession  there- 
under and  on  default  of  such  diligence  imputes  acquiescence.  The  same  rule 
docs  not  prevail  ns  where  he  relies  on  equitable  rights.  Laches  of  the 
owner  of  the  legal  title  in  suing  and  paying  taxes  will  not  defeat  his  action 
where  there  has  not  been  actual  adverse  porfsossion  for  a  sufficient  time  to 
support  the  plea  of  limitation.  —  Moss  v.  Berrv,  Sup.  Ct.  Texas,  Texas 
L.  .).,  Decembers,  p.  229. 

Removal  of  Cause. — Assignment  of  cause  of  action  —  Federal  question. — 
The  first  and  second  sections  of  the  act  of  Congress  of  March  3,  1876,  defin- 
ing the  jurisdiction  of  the  Circuit  Courtsof  the  United  States,  should  be  con- 
strued together  as  in  pari  materia,  and  being  so  construed,  /»«W,  that  they 
do  not  authorize  the  removal  of  a  cause  from  a  State  court  to  a  Circuit 
Court,  on  the  application  of  the  assignee  of  a  cause  of  action  except  in  ca^s 
in  which  his  assignor  might  have  sued  in  this  court  Where  the  petition 
for  removal  stated  that  the  case  involves  a  question  arising  under  the  laws 
of  the  United  States,  held,  that  such  allegation  is  not  conclusive,  and  that 
the  court  will  look  into  the  record  and  decide  f 'r  itself  whether  it  presents  a 
Federal  qut'stion.  —  Berger  v.  County,  U.  S.  Cir.  Ct.  North.  DisL  Neb., 
December  2o,  p.  119. 

Count f^r-claim  —  Amount  in  dispute.  —  Where   a  suit  was   brou<;ht  in  a 

Stnte  court  for  $196,  and  the  answer  set  up  a  counter-claim  for  $760,  for 
which  judgment  was  asked  agninst  the  plaintlfiT:  Held,  that  the  matter  in 
dispu*  in  the  suit  exceeded  $500,  and  that  the  suit  was  properly  removed 
into  the  Circuit  Court.  —  Clarkson  v.  Manson.  U.  S.  Cir.  Ct.  Soath.  DisL 
N.  Y.,  Rep.,  December  22,  p.  804. 

—  Practice  —  Review  of  oTor  in  State  court  —  Exemption  from  process  dur- 
ing compulsory  attendance  at  trial — Non-resident  defendant. — In  cause 
removed  from  the  State  to  the  Federal  court,  the  proceedings  in  the  former 
will  not  be  reviewed  by  the  latter.  The  remedy  to  correct  supposed  error 
in  such  case  is  by  appeal  to  the  Supreme  Court  of  the  United  States.    The 
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State  court  hnvine  overruled  motion  to  quash  service  of  summons  on  a 
non-resident  defendant,  and  ruled  that  the  proper  method  of  raising  the 
question  is  by  answer  in  the  nature  of  a  plea  in  abatement,  and  such  answer 
having  been  filed,  the  ruling  will  not  be  reviewed  in  this  court  One  brought 
into  a  State  under  process  of  a  court  to  attend  upon  the  trial  of  a  cause  is 
exempt  from  process  in  such  State  while  necessnrily  attending  there  in  re- 
spect to  such  trial.  — -  Brooks  et  al.  v.  Farwell,  U.  S.  Cir.  Ct  Dist  Col.,  Col. 
L.  Rep.,  November,  p.  125. 

— ^  Probate  of  will —  Statute.  —  When,  by  the  sttitute  of  a  State,  jurisdiction 
to  establish  a  lost  will  is  vested  in  courts  of  i;eneral  jurisdiction  and  not  in  a 
Probate  Court,  an  action  brought  under  the  statute  in  a  State  court  to  es- 
tablish a  lost  will  is  removable  under  the  a«jt  of  1875,  althousch  a  Federal 
court  would  have  had  no  original  jurisdiction  therein. — South  worth  v, 
Adams,  U.  8.  Cir.  Ct.  East  Dist  Wis.,  Rep.,  January  12,  p.  46. 

Trial  in  State  court  —  Too  late  to  remove.  — A  petition  for  removal  of  a 

cause  from  a  State  to  a  Federal  court  should  be  nled  before  the  trial  or 
final  hearing  of  the  case  in  the  State  court  A  party  cannot  be  allowed  to 
experiment  on  his  case  in  the  State  court,  and  if  he  meets  with  unexpected 
difficulties,  stop  the  proceedings  and  take  his  suit  to  another  tribunal.  So, 
where  a  cauge  was  tried  in  the  State  court  taken  by  appeal  to  the  State  Su- 
preme Court  and  there  reversed  with  directions  to  state  the  account  between 
the  parties,  and  the  cause  was  referred  to  a  master  to  state  the  account  a  peti- 
tion for  removal  to  the  Federal  court  comes  too  late. — Jenkins  v,  Sweetser, 
U.  S.  Sup.  Ct,  Ch.  Leg.  N.,  December  9,^  103. 

—  Reniand  to  Slate  court  —  Collusioe  conveyance  to  confer  jurisdiction.  — 
Causes  removed  from  State  court  may  bo  remanded,  on  motion,  when  the 
record  shows  a  want  of  jurisdiction  in  the  Fedeml  Court  If,  upon  the  face 
of.  the  record,  the  Federal  ^ourt  has  juri.-»diction,  objection  to  trinl  here  can 
be  raised  only  by  formal  plea  to  the  jurisdiction.  That  a  plaintiflf*  conveyed 
his  interest  in  the  property  in  controversy  to  one  of  his  associate  plaintiff's, 
"for  the  purpose  of  conferriner  jurisdiction  on'*  the  Federal  court  no  ground 
for  remanding  case,  provided  the  sale  was  in  fact  made;  otherwise,  if  the 
transfer  be  without  consideration,  and  the  party  pretending  to  convey  still 
is  the  owner  of  the  property.  That  would  be  collusive  proceeding,  and 
ground  for  remanding  cause  to  the  State  court  But  this  is  a  question  of 
tact  which  must  be  raised  by  plea.  —  Hoyt  et  al.  v.  Wri<;ht  U.  S.  Cir.  Ct 
l)ist  Col.,  Ch.  Leg.  Adv.,  November  10,  p.  168;  Col.  L.  Rep.,  November,  p. 
128. 

Receivkr.  —  Non-resident  —  Officer  of  foreign  State  —  Party  to  suit  —  Bond — 
Non-resident  sureties.  — A  public  officer  of  the  State  of  Missouri  was  author-" 
ized,  in  his  official  capacity,  to  wind  up  an  insolvent  corporation  located  in 
said  State,  and  doing  business  in  the  State  of  Tennessee  and  some  thirty 
other  different  States.  Such  officer  was  appointed  receiver  of  the  corpora- 
tion by  the  proper  court  in  Missouri,  with  instructions  to  collect  the  assets  of 
the  corporation  throughout  all  the  States,  and  hold  the  same  for  distribution, 
subject  to  the  instructions  of  the  court.  1/eW,  that  the  Circuit  Court  for 
the  Western  District  of  Tennessee  could  appoint  such  officer  receiver  of  the 
assets  of  the  corporation  situated  within  the  State  of  Tennessee,  upon  con- 
dition that  he  should  pay  the  funds  into  the  registry  of  the  court,  although 
he  had  been  made  a  party  defendant  to  a  general  creditors'  bill  removed 
from  the  State  court  tor  the  purpose  of  winding:  up  the  corporatMji  under 
the  insolvent  laws  of  the  State  of  Tennessee,  tield^  further^  that  the  bond 
of  such  receiver  was  sufficient,  although  the  sureties  were  resident  in  the 
State  of  Missouri.  — Tavlor  v.  Life  Association  of  America,  IT.  S.  Cir.  Ct 
West  Dist  Tenn.,  Fed.  Rep.,  September  21,  p.  465. 

Sales.  —  Conditional  —  Security  —  Hiring.  —  An  obligation  to  pay  for  goods 
unconditionally  makes  a  complete  sale,  and  a  conditional  sale  cannot  be 
raised  when  there  is  a  condition  in  the  contract  that  the  goods  sold  shall  be 
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a  security  for  the  purchase-money.  It  is  essential  to  a  contract  for  hiring 
that  the  compensation  for  the  use  shall  be  fixed  on  to  be  for  the  value  of  the 
use;  the  calling  of  the  transaction  **a  hiring"  will  not  five  it  that  effect: 
the  elements  of  the  contract  must  appear.  —  Heryford  v.  Davis,  Sup.  Ct.  U. 
S.,  liep.,  January  5,  p.  3. 

Slandbr.  —  Compensatory  and  punitive  damages  —  Oiaracter  of  plaintiff.  — 
In  action  of  slander,  ihe  general  bad  character  of  the  plaintiff  in  the  respect 
to  the  crime  charged  may  mitigate  both  the  compensatory  and  punitory 
damages  alike,  and  an  instruction  to  the  jury  that  it  will  only  mitigate  the 
compensatory  damages  is  erroneous.  — iCardhall  o.  Kennedy,  bup.  CL  Wis., 
Wis.  Leg.  N.,  January  18,  p.  100, 

Statutk  of  FRAXn>s.  —  Oral  contract  relating  to  land  performed  by  one 
party,  — A.,  desiring  to  retain  in  his  service  the  defendant,  who  had  been 
acting  as  hid  house-keeper  for  many  years,  and  to  whom  he  was  indebted  in 
arrears  of  wages  for  such  service,  represented  to  her  that  if  she  would  for- 
bear to  press  him  for  the  arrears  of  wage^  due  to  her,  and  giving  up  other 
prospects  in  life,  would  continue  to  serve  him  fur  the  rest  of  his  life  without 
wages,  he  would  mak^  a  will  leaving  her  a  life-estate  in  certain  propertjr  of 
which  he  became  owner  in  fee.  A.  made  a  will,  which  was  void,  not  having 
been  properly  attested,  by  which  he  left  the  defendant  a  life-estate  in  the 
property  in  question,  and  the  defendant,  relying  on  the  representations  so 
made  by  A.,  was  induced  to  continue  in  his  service  till  his  death,  when  she 
took  pc)ss6'>sion  of  the  title-deeds  of  the  property.  In  an  action  brought  by 
the  pliiiiititf,  as  the  heir-ut-law  of  A.,  to  recover  possession  of  the  titl&<leeds, 
the  dofondunt  counter-claimed  for  a  declaration  that  she  was  entitled  to  a 
life-estate  in  the  said  property,  and  to  retain  the  title-deeds  fur  her  life. 
Held  (I),  that  the  representations  made  by  A.  to  the  defendant  were  terms 
in  a  contract  which  was  binding  on  A.  and  his  heirs,  and  that  the  defendant 
was  entitled  to  a  life-estHto  in  the  said  property,  and  to  retain  the  title-deeds 
for  her  life;  (2)  that  the  contract  rolnted  to  land  within  sect  4  of  the 
Statute  of  Frauds,  but  that  the  statute  did  not  apply,  by  reason  of  the  con- 
tract having  been  completely  performed  on  the  part  of* defendant —  Alder- 
son  V.  Madison,  Eiig.  High  Ct  Just,  £xch.  Div.,  Alb.  L.  J.,  January  1,  p.  6. 

Stipdlatiox  as  to  Result  of  other  Action.  —  Where  it  was  stipulated 
that  the  decision  of  the  Supreme  Court  in  a  case  should  be  the  same  as  in 
anr>thercase  of  like  nature,  with  certain  provisos,  and  the  judgment  in  the 
other  case  had  been  reversed  and  cause  remanded :  Held^  the  conditions  of 
the  provisos  not  existing,  that  the  judgment  should  be  reversed  and  cause 
remanded.  —  Shuggart  v.  Insurance  Oo.,  Sup.  Ct  Cal.,  Fac.  Coast  L.  J., 
January  8,  p.  754. 

Strkbt-Railways.  —  Use  of  track  by  other  corporations.  —  A  street-railway 
hjis  but  a  qualified  right  of  property  in  its  track,  the  right  being  subordinate 
to  the  power  of  the  Legislature  to  regulate  and  control  the  use  of  streets  in 
such  manner  as  the  public  interest  may,  in  its  judgment,  from  time  to  time 
demand.  The  right  to  the  exclusive  use  of  the  track  is  also  subject  to' the 
power  of  eminent  domain  to  permit  it  to  be  used  by  other  corporations, 
compensation  being  provided  whenever  a  due  regard  to  the  public  rififht  to 
use  the  streets  renders  it  necessary.  —  Covington  Street  R.  Co.  v.  Cincinnati 
Street  R.  Co.,  Ct  App.  Ky.,  Rep.,  January  12,  p.  47. 

Suretyship.  —  Alteration  of  condition  —  Discharge.  —  A  surety  is  only  bound 
by  the  very  terms  of  his  contract  If  the  creditor  docs  any  act  which  in 
contemplation  of  law  alters  the  surety's  liability,  increases  his  risk,  or 
deprives  him,  even  for  a  moment,  of  the  right  to  pay  the  debt  and  assume 
the  position  of  the  creditor,  the  surety  is  discharged.  —  Calloway  v.  Snapp, 
Ct  App.  Ky.  ,Rep.,  December  1,  p.  696;  Week.  Jur..  December  30,  p.  700. 

Injunction-bond  —  Damages.  —  A  surety  upon  an  injunction-bond  condi- 
tioned for  the  payment  of  all  damages  and  cojts  to  bo  awarded  against  com- 
plainant and  in  favor  of  defendant  upon  a  final  hearing  qjf  the  cause,  is  not 
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liable  for  damages  sustained  in  consequence  of  the  issuing  of  the  injunction, 
where  none  were  awarded  at  the  time  of  the  trial  of  the  caiue.  — Iiealcin  «. 
Stanton,  U.  S.  Cir.  Ct  North.  Dist  III.,  Rep.,  January  12,  p.  41. 

—  Note  or  bond  —  Parol  evidence  —  Limitations,  —  Parol  evidence  may  be 
given  that  co-promisors  or  co-obligors  to  a  note  or  bond  are  sureties  only, 
and  that  the  creditor  knew  the  fact.  Where  a  Statute  of  Limitations  declares 
that  "  in  an  action  upon  a  sealed  instrument  against  the  principal  thereto*' 
the  limit  shall  be  ten  years,  the  action  against  the  sureties  upon  the  instru- 
ment is  not  saved  thereby.  — Welfare  0.  Thompson,  Sup.  Ct.  Miss.,  Rep., 
January  5,  p.  28. 

.—  Subrogation  of  surety  to  obligee  —  Co-surety  —  Judgment  —  Oontribu- 
iion,  —  A  principal,  for  whom  another  at  his  request  undertakes  as  surety, 
although  his  name  does  not  appear  in  the  obligation  given  by  the  surety,  is 
as  mucn  bound  to  indemnify  the  surety  as  if  his  name  appeared  in  the  obli- 
gation. In  such  case  the  surety  is  entitled  by  subrogation  to  enforce  all  the 
rights,  remedies,  and  securities  of  the  creditor  against  the  principal  debtor. 
And  this  rule  is  broad  enough  to  include  every  instance  where  one  pays  a 
debt  for  which  another  is  primarily  liable,  ana  that  should  in  equity  and 
eood  conscience  have  been  discharged  by  him.  If  there  are  two  p^arties 
bound  as  principal  and  suretv  for  a  d^bt,  and  a  third  party  afterwards,  at  the 
requestor  the  principal,  bind  himself  as  surety  for  the  debt,  the  two  sureties, 
in  the  absence  of  any  agreement  to  the  contrary,  become  co-sureties.  Where 
there  is  a  judi^ment  against  a  principal  and  his  surety,  and  n  third  party,  at 
the  instance  of  the  piincipal,  and  for  his  sole  benefit,  and  without  the  assent 
of  the  surety,  enters  as  surety  for  the  principal  in  an  obligation,  the  effect 
of  which  is  to  suspend  the  execution  of  the  judgment,  the  second  surety  is 
not  entitled  to  contribution  from  the  first  —  Hornsbergor  v.  Yancey,  Sup. 
Ct  App.  Ey.,  Rep.,  January  5,  p.  29. 

Taxatiok.  —  Constitutionality  of  law  authorizing  street  improvement  —  InjunC' 
tion  to  restrain  collection  of  assessment  — Chap.  822  Wi-).  Lawfi,  ISTo,  which 
is  an  act  to  authorize  the  improvement  of  certain  streets  in  the  Third  Ward  of 
the  city  of  Milwaukee,  and  to  levy  a  tax  for  the  purpose  of  paving  for  such 
improvement,  is  not  unconHitutional  and  void,  as  being  in  conflict  with  the 
sixth  clause  of  sect  31,  art  4,  of  the  Constitution,  nor  because  it  contains 
more  than  one  subject,  nor  because  the  subject  of  the  act  is  not  expressed 
in  its  title.  An  irregularity  in  the  proceedinc^s  of  the  board  of  public  works 
of  said  city  in  levying  an  assessment  for  the  improvement  of  streets,  which 
is  not  shown  to  be  prejudicial  to  the  rights  of  the  owners  of  the  lots  assessed 
to  pay  for  such  impnivement,  will  not  authorize  a  court  of  cquitv  to  enjoin 
the  collection  of  such  assessment  —  Warner  v.  Knox,  Sup.  Ct  Wis.,  Wis. 
Leg.  N.,  December  16,  p.  68. 

Taz-Salx.  —  See  Tknakgy  in  Common. 

TxLEORAPBio  Mkss  AOKS.  —  Subpoena  duces  tecum  ~  Description. — Telegraphic 
messages  are  not  privileged  communications,  and  are  not  exempt  from  the 
process  of  courts.  A  statute  subjecting  to  punishment  any  officer  or  servant 
of  a  telegniph  company  who  discloses  the  contents  of  any  private  dispatch, 
does  not  apply  to  a  case  where  the  dispatch  is  called  for  by  legal  process. 
Where  a  court  has  the  power  to  compel  an  officer  of  a  teleu^raph  company 
to  produce  certain  telegrams,  the  fact  that  the  rules  of  the  company  pro- 
hibit him  from  so  doing  will  not  excuse  him.  A  subpoena  duces  tecum  for 
the  production  of  telegrams  must  describe  them  with  reasonable  certainty, 
either  by  their  date,  title,  substance,  or  subject-matter.  A  ctill,  therefore,  in 
a  subposna  issued  by  a  grand  Jury  for  any  and  all  messages  passed  between 
certain  named  parties  during  the  last  fifteen  months,  is  insufficient  —  £x  parte 
Brown,  Sup.  Ut  Mo.,  Cent  L.  J.,  December  17,  p.  491. 

TxNAKOT  IN  Common.  —  Purchase  by  tenant  at  tcuc-sale  —  Estate,  —  One  who 
eotera  upon  the  exclusive  possession  of  real  property,  but  who  is  in  fact  a 
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BI-MONTHLY  LIST  OF   VALUABLE  ARTICLES  IN 
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Criminal  Libels  on  Non-Besidents.  —  Alb.  L.  J.,  Dec.  25,  p.  605. 
Conflict  of  Criminal  Laws.  —  Cr.  L.  Mag.,  Nov.,  1880,  p.  689. 
Civil  Relationship  of  Husband  and  Wife.  —  Ch.  Leg.  N.,  Nov.  27,  p.  91. 
CLifiARiNO-HousB  ASSOCIATIONS.  —  Cent.  L.  J.,  Dec  10,  p.  462. 
Criminal  Libel.  —  Alb.  L.  J.,  Jnn.  15,  p.  46. 


I 


I 


Damages  in  Tort  as  Affected  by  Insurance.  — West.  Jur.,  Dec.,  p.  529,  I 

Distinctions  under  Constitution  of  the  United  States  between  Law 
AND  Equity.  —  West  Jur.,  Dec,  p.  534. 

Estoppel  by  Conduct  —  Scienter. — Cent  L.  J.,  Jan.  14,  p.  29. 

Evidence  of  Defendant's  Pecuniary  Standing  in  Slander.  — Alb.  L.  J., 
Jan.  15,  p.  44. 

Has  an  Insolvent  Testator  the  Power  of  Preference  among  Crxditobs 
OF  Different  Classes? — Va.  L.  J.,  Oct,  p.  58L 

Has  the  Statute  Changed  the  Common  Law  with  Reference  to  Bank 
Checks?  — Week.  Jur.,  Dec  9,  p.  625. 

LtfPUTED  Contributory  Negligence  of  Third  Persons.  —  Am.  L.  Rev., 
Nov.,  p.  770. 

Ltf possibility  of  Performance  as  a  Defence  in  Actions  Ex  Contbactd.— 
Cent  L.  J.,  Jan.  7,  p.  4. 

Judicial  Discretion.  —  Cent  L.  J.,  Dec.  24,  p.  505, 

Lapsed  Appointments  by  Will.  —  Irish  L.  T.,  Dec.  25,  p.  628. 

Local  Option  in  a  Novel  Form.  —Cent  L.  J.,  Dec.  24,  p.  601. 

Lord  Chief  Justice  Cockburn.  —  Alb.  L.  J.,  Dec.  11,  p.  469. 

Libels  Touching  Persons  in  their  Calling.  —  Cent  L.  J.,  Dec  17,  p.  488. 

Liability  of  Accident  Insurance  Companies. — Week.  Jar.,  Dec  10^ 

p.  688. 

Punishment  for  Escaping.  —  Alb.  L.  J.,  Jan.  1,  p.  5 ;  Ky.  L.  Rep..  Dec, 
p.  861. 

Subsidized  Advocacy.  —  Irish  L.  T.,  Dec.  11,  p.  597. 

The  Decline  of  Circuit  Life.  —  L.  Hag.  and  Rev.,  Aug.,  p.  835. 

The  Study  of  Jurisprudence.  —  L.  Mag.  and  Rev.,  Aug.,  p.  882. 

The  Legal  Relations  between  a  Stock  Broker  and  his  Customer.  — L. 
Mag.  and  Rev.,  Aug.,  p.  401. 

The  Extra-territorial  Jurisdiction  of  the  United  States.  ^  Alb.  L" 
J.,  Jan.  8,  p.  26. 

The  Employers'  Liability  Act.  —  Irish  L.  T..  Oct  80,  Nov.  6,  Not.  18^ 
Nov.  20,  Nov.  29,  Dec.  4. 
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Book  Reviews:  — 

American  Decisions,  Vol.  XIV.,  420.  Anson's  Principles  of  the  Law  of 
Contracts,  428.  A  Practical  Treatise  on  Fractures  and  Dislocations,  934. 
A  Treatise  on  the  Law  of  Depositions,  767.  Benjamin's  Students*  Guide 
to  Elementary  Law,  118.  Bigelow  on  Bills,  Notes,  and  Checks,  439. 
Bishop's  Commentaries  on  Pleading  and  Evidence  in  Criminal  Cases,  440. 
Bradwell's  Reports,  Vol.  III.,  116.  Bradwell's  Reports,  VoL  VI.,  595. 
Browne  on  the  Statute  of  Frauds,  431.  Burke  on  Public  Schools,  598. 
Carriers  of  Passengers,  766.  Chaney's  Michigan  Reports,  Vol.  XXXVIII., 
274.  Charging  the  Jury,  932.  Conover's  Wisconsin  Reports,  263.  Con- 
over's  Wisconsin  Reports,  Vol.  XLVII.,  589.  Cooley  on  Constitutional 
Limitations,  764.  Cooley's  Principles  of  Constitutional  Law,  435. 
Daniell's  Chancery  Practice,  278.  Farm  Law,  934.  Goddard's  Law  of 
Easements,  763.  Green's  Brice's  Ultra  Vires,  Second  Edition,  424. 
Hawley's  American  Criminal  Reports,  Vol.  II.,  601.  Herrick  on  Injunc- 
tions, 605.  Hints  on  Advocacy,  276.  Holland's  Elements  of  Jurispru- 
dence, 592.  Jarman  on  Wills,  430.  Jarman  on  Wills,  Vol.  II.,  597. 
Judge  and  Jury,  765.  Langdell's  Selected  Cases  on  Contracts,  448.  Law 
and  Practice  in  Courts  of  Probate  in  Wisconsin  and  Minnesota,  766. 
Lawson's  Treatise  on  the  Contracts  of  Carriers,  421.  Sedgwick  on  Dam- 
ages, 929.  Missouri  Appeal  Reports,  Vol.  VI.,  586.  Missouri  Appeal 
Reports,  Vol.  VII.,  603.  Paterson's  Commentaries  on  the  Liberty  of  the 
Press,  Speech,  and  Public  Worship,  601.  Reports  of  the  Decisions  of 
the  Appellate  Courts  of  the  Stale  of  Illinois,  Vol.  V.,  762.  Reynolds's 
Stephen  on  Evidence,  117.  Schouler  on  Bailments,  271.  Second  An- 
nual Report  of  the  American  Bar  Association,  280.  Skinkcr's  Missouri 
Reports,  447.  Thompson  on  Negligence,  436.  Von  Ihering's  Struggle 
for  Law,  118.  Wells  on  Replevin,  414.  Wharton's  Criminal  Law, 
Eighth  Edition,  598.  Wharton's  Letter  to  the  London  Law  Times,  1 19. 
Wharton  on  Evidence,  Second  Edition,  281.  Williams's  Principles  of  the 
Law  of  Real  Property,  266. 
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